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W.  Popto,  t7»  ChsBcary  Iam. 


PREFACE 


TO 


THE  SECOND  AND  TfflRD  VOLUMES. 


JLN  continuing  the  present  collection  of  Tithe  Cases,  from  the 
year  1726,  I  have  endeavoured  to  follow,  as  closely  as  possible, 
the  course  pursued  by  Mr.  Eagle  in  the  first  volume. 

I  regret,  that  some  of  the  modem  cases  should  have  extended  to 
great  length ;  but  the  ordinary  objection  to  most  collections  be- 
ing, that  they  contain  only  partial  extracts  from  the  Reports,  I 
have,  to  avoid  this  imputation,  considered  it  advisable  to  give 
the  cases  at  frdl  length,  so  as  to  render  a  reference  to  the  Reports 
unnecessary. 

I  have  introduced  some  few  notes  and  references,  and  I  should 
probably  have  added  more,  but  from  the  full  conviction,  that  the 
very  comprehensive  and  valuable  Digest  prepared  by  Mr.  Eagle, 
would  render  them  unnecessary,  and,  considering  the  bulk  of 
the  work;  improper. 

To  the  learned  and  distinguished  persons,  whose  manuscripts 
have  been  obligingly  communicated  to  me,  and  to  those  profes- 
sional friends  who  have  favoured  me  with  their  assistance,  I  have 
to  return  my  sincere  thanks.  And  I  should  be  guilty  of  great 
neglect,  if  I  did  not  acknowledge  the  attention  I  have  received 
from  the  officers  of  the  several  Courts,  the  records  of  which  I  have 
had  occasion  to  examine.  ^ 

EDWARD  YOUNGE. 

Inner  Temple, 

December  22, 18X5. 


BftRATA. 


Vol.  «,  P.  17,  last  line,/or  10,  read  11. 

6)S,  line  ftS,for  ante  vol.  1,  read  ante  p.  10. 
line  94,  for  ante  vol.  1,  read  post  p.  413. 
Ill,  line  38, /or  S  Ante  p.  582,  read  S  Atk.  582. 
144,  last  b'ne,ybr  post  Mich.  1765,  read  ante  p.  110. 
197,  marginal  abstract,  line  12,/or  usually,  read  actually. 
314,  line  21, /or  ch.  2,  read  Car.  2. 
341,  line40,/or  1252,  r^ad  1257. 
603,  line  12,/or  1806,  read  1816. 
last  line,/or602,  read  601. 
VoL  5,  P. 832,  marginal  abstract,  line  IS,  for  latter,  rfoct  tithe. 

916,  marginal  abstract,  line  3  from  the  bottom,  for  agve*- 
ttMDt,  remd  argument. 


In  Stokes  V.  EdmeadeSj  vol.  3,  page  1191,  the  issue,  as  subsequently^ 
settled  by  the  parties,  was, "  whether  the  plaintiff,  as  vicar  of  Cobham,  is 
entitled  to  receive  from  the  defendants  all  the  tithes  in  kind  which  yearly 
arke  upon  their  respective  farms  and  lands,  situate  in  the  parish  of  Cob- 
ham,  in  the  county  of  Kent,  except  the  tithes  of  corn  and  grain."  The  is- 
sue was  tried  at  the  summer  assizes  for  Maidstone,  in  1825,  when  the 
learned  judge  (Lord  Chief  Justice  Basr)  considered  himself  precluded,  by 
the  form  of  the  issue,  from  trying  the  question,  whether  die  ]^aintiff '«  be- 
nefice was  a  vicarage  or  not;  and  said^  he  must  consider  it  such,  without 
any  evidence.  The  issue  wastried  by  a  (qpeoial  jury,  who,  being  unable  to 
agree,  were  discharged  by  ^Mmsent  from  giving  juiy  vesdiet. 

OnthelMi December,  1825,  BoUlerwoA iSjpeMwfor tfaephintiff, moved, 
that  the  wofds,  *'  aa  vicar  of  Cobham/'  might  be  atsiiek  out  of  the  issue : 
and  that  a  new  tiaal  migbt  be  had  in  Inrndon  or  Middleaeic.  The  Lord 
Chief  Bavoi^  after  bearing  Mar<iii,iMi9orf,  and  JTos,  for  the  defendants,  di- 
rected anew  trial  of  the  issue,  omitting  the  words,  "as  vicar  of  Cobham," 
but  refrued  to  change  the  vewne,  there  being  no  affidavit  that  the  plaintiff 
could  not  obtain  a  &ir  trial  in  Kent. 


CASES 


RELATING  TO 


TITHES. 


T.  1  Geo^2.   1727.    Scacc. 
Sweeiapple  v.  The  Duh  of  Kingston.  [Bunb.  238.]     Gwill.  712.  IW. 

A  BILL  waa  preferred  by  the  rector  of  Fledborough,  in  the  eounty  of  on  a  bill  for 

-^*-  Nottingham,  first,  for  tithes ;  secondly,  for  glebe  j  thirdly,  for  right  tithes,  glebe, 

of  common .  and  right  of 

To  the  first  the  defendants  insisted  upon  a  modus  of  forty  pounds  per  ??™^'  ^^ 

amntm,  although  the  lands  now  are  not  aboye  four  hundred  pounds  per  Sm  upTmodua 

oummi.    To  the  second,  that  the  plaintiff  had  never  had  any  possession,  asto  die  first 

though  he  produced  an  ancient  terrier  of  1646,  spediying  his  glebe ;  and  demand,  and 

the  same  answer  as  to  the  third,  and  that  both  were  proper  at  law.  denying  the 

Per  Oariam.  We  will  retain  the  bttl  unUl  the  pLiintiff  has,  by  action,  S^ntiVto  the 

ascertained  his  title  at  law,  (though  noiop  he  had  prayed  a  comoBission  as  two  latter,  the 

to  the  glebe  and  common)  and  though  the  modus  seemed  void. as  being  conit retsincd 

too  rank ;  yet  they  would  not  decree  the  tithes,  until  the  other  points  were  ^^^^^  °°^l 

«^aedatlaw(l).  ^^^^ 

bfish  hia  title  at  law;  and  althoagh  the  plaintiff  had  prayed  a  commission  as  to  the  glebe  and  common ; 
and  the  modna  seemed  void  lor  raaloMSs ;  the  Court  rriosed  to  decree  the  tithes  until  the  other  points 
were  settled. 

(1)  See  Ckmmberiam  r.  Spenetr,  iMfirttp  Mich.  1731.  See  also  O'C^mm^t  t.  Cboil,  6Ves. 
665.  and  8  Ves.  b3b,  and  mfray  Hil.  1802,  and  IVin.  1803 ;  m  which  latter  case,  the 
ground  on  which  the  court  proceeds,  in  directing  a  trial  at  law,  where  a  modus  appears 
to  be  rank,  without  at  once  deciding  on  its  rankness,  is  stated  at  length. 


T.    1  Geo.  2.    1727.    Scacc. 
Gwavas  v.  Kefynack  and  others.    [Bunb.  239^  256.    8  Bro.  P.  C. 

479.]    2  Wood,  284.    Gwil.691. 

BILL  for  tithe  of  fish  according  to  the  custom ;  the  plaintiff  in  his   Custom,  that 
bill  set  forth  a  former  decree,  establiehing  this  custom  in  the  parish,  ^^^  parish- 
iempore  Car.  2.    And  though  there  seemed  to  be  no  evidence  by  the  defen-  ^^  o»dahtrs, 
dants  against  the  custom,  and  the  plaintiff  had  the  former  decree  signed  by  tors  oroccupr- 
above  one  hundred  and  thirty  parishioners,  testifying  their  acquiescence  in  m  of  any  fish - 
the  decree  j  yet  the  court  sent  the  plaintiff  to  an  issue  :  relucUmte  Baron  hig  boat,  fish- 
Hale.— [5«iifc.  230.]        '  X^Z^S''''' 

M.  2  Geo.  2.  1728.    Scacc.  3yS' 

A  Bill  was   preferred   by  the  plaintiff  as  impropriator  of  the  rectory  moored,  or. 
of  Pauli,  alias  Paulin,  in  the  county  of  Cornwall,  for  the  tithe  of  fish,  and  ''^P',7J'*'i'*  *^' 
insisted  upon  ibis  custom,  viz.  '*  That  every  parishioner  of  the  said  parish,  So"mi^Si* 
atid  others,  being  prdprietors  or  occupf<^rs  of  any  fishing  boat,  fishing  net,  or  fishing)  ought 
other  fishing  craft,  which  has  been  usually  tied,  moored,  or  kept  within  any  to  pay  to  the 

part  of  the  rectory \)r  parish,  (when  not  used  in  fishing)  ought  to  pay  to  the  impropriate 

;««««^..a««m:a4-a   rector  the  tithe 
impropriate  of  aU  great  and 

small  fish  (except  certun  spedfied  fish)  takea  ia  a  certain  bay  into  which  the  rectoiy  extended,  or  the  ttd- 
jakdmg  seat,  established.  And  the  tithe  was  not  conddered  as  a  personal  one,  liable  to  ndnction  for 
f  xpenoes. 

VOL.  II.  a 
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1727.  impropriate  rector  the  tenth  part  of  all  great  and  small  fish  taken  in  the  hay, 
c  WAT  AS  or  adjoining  ieas,  with  such  boats,  nets,  or  fishing  crafit  (except  fish  nsed  for 
bait  for  fishing,  and  fish  meashed  in  the  sleeves  of  nets,  called  Sayne$) : 
And  the  plainti£f  set  forth  in  his  bill  a  decree  obtained  by  his  grand&ther 
against  about  one  hundred  and  thirty  parishioners^  which  was  made  upon  a 
very  solemn  hearing,  wherein  all  the  then  most  learned  counsel  in  Eng-. 
land  were  engaged  on  one  side  or  the  other,  and  whereby  the  custom,  as 
now  alleged  (except  only  as  to  the  exception  of  fish  meashed  in  the ' 
sleeves)  was  established.  (But  nola,  the  bUl  in  16B0  alleged  the  custom 
to  be  inhabitants,  &c.  alone,  and  not  "  or  others,  &c/') 

The  plaintiff  also  now  insisted,  that  a  year  after  the  decree,  one  hundred 
and  thirty  of  the  then  defendants,  by  indorsement  on  the  decree,  acknow- 
ledged the  custom,  and  there  had  been  an  acquiescence  ever  since  until  the 
year  1722,  which  was  about  forty  years. 

The  defendants  insisted,  first,  that  they  ought  not  to  be  bound  by  this 
decree,  there  being  only  two  of  the  present  defendants  who  were  defen- 
dants in  the  former  cause;  secondly,  that  the  custom  did  not  extend 
to  driving  nets,  which  of  late  years  had  been  mostly  used,  and  taynes 
neglected.  Thirdly,  that  it  was  unreasonable  to  extend  to  inhabitants  and 
others,  and  into  adjoining  seas  out  of  the  parish,  and  therefore  prayed  an  issue. 

But  the  plaintiff's  counsel  insisted,  that  here  wsa  sufficient  foundation 
for  a  decree,  without  sending  it  to  an  issue*  First,  the  former  decree 
being  so  solemnly  obtained.  Secondly,  the  indorsement  by  one  hundred 
and  thirty  of  the  then  defendants,  two  oi  whom  were  now  alive,  and 
defendants  to  this  bill.  Thirdly,  constant  usage  and  acquiescence  since 
until  the  year  1722. 

The  Lord  Chief  Baron,  and  Comyns  Baron,  seemed  to  think  this  a  suffi- 
cient ground  to  decree  for  the  plaintiff  5  but  the  other  Barons  (quare  Hale 
Baron })  doubting,  and  upon  great  importunity  of  the  defendants*  counsel, 
an  issue  was  directed  to  be  tried  at  the  bar,  to  try  the  custom  as  laid  in  the 
bill,  which  came  on  to  be  tried  at  Westminster  in  cur.  Scacc.  Nov.  6, 1728  *; 
and  upon  the  trial  (which  lasted  fburteen  hours)  there  was  a  verdict  for  the 
plaintiff,  though  the  defendants  gare  pretty  strong  evidence,  that  drift  nets 
were  as  ancient  as  saynes,  and  no  tithes  had  ever  been  paid  for  drift  fish  : 
(Nota,  drift  nets  were  looked  upon  as  a  fraud  upon  the  custom;)  but  the  au- 
thority of  the  decree  (when  the  matter  was  fully  considered)  and  an  acqui- 
escence for  forty-one  years,  was  too  strong  to  be  got  over,  and  the  verdict 
was  to  the  satisfaction  of  all  the  court,  but  Baron  Cartbr* 

The  defendants  appealed  from  this  decree  to  the  House  of  Lords»  which 
was  there  heard  Feb.  26,  1729,  when  the  decree  was  affirmed.  Mr.  Bun- 
bury  and  others  for  the  plaintiff;  Seijeant  Stevens  and  Mr.  Fazakerley,  &c. 
for  the  defendants.— [Btm6.  256.]    ' 

3  Geo.  2.  1729.    Dom.  Proc. 

The  respondent  was  owner  of  the  rectory  impropriate  of  the  parish  of 
Paul,  which  is  an  ancient  rectory  adjoining  to  the  sea,  and  extending  into 
Mount's  Bay,  and  hath  time  immemorial  been  a  fishing  town  :  and  within 
the  said  rectory  and  parish  there  is,  and  time  out  of  mindhath  been  used  anc 
approved,  the  following  custom  of  tithing  fish,  viz.  *^  That  every  parishioner 
of  the  said  parish,  and  others,  being  proprietors  or  occupiers  of  any  fishing 
boat,  net,  or  other  fishing  craft,  usually  tied,  moored,  or  kept  within  any 
part  of  the  said  rectory  or  parish,  when  not  actually  used  in  fishing,  have 
paid  and  ought  to  pay  to  the  owner  or  proprietor  of  the  said  rectory  for 
the  time  being,  the  tenth  part  of  all  great  and  small  fish  taken  in  the 
said  bay,  or  other  adjoining  sea  or  seas,  with  sttch  boats,  nets,  or  fishing 
craft,  except  only  such  fish  as  have  been  used  for  bait  to  catch  other  fish> 
and  also  fish  meashed  (or  caught  by  the  head)  in  the  sleeves  of  certain  nets 
called  saynes^*' 

These  saynes  are  very  long  and  deep  nets,  of  a  close  or  narrow  mease, 
and  are  used  in  this  manner  3  viz.  in  bright  days,  persons  called  hewers, 

being 
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being  placed  on  adjacent  hilla  to  diicover  the  shoals  of  fish,  giye  signs 
to  the  saynera,  or  persona  attending  the  saynes,  whereabout  the  shoals  of  fish 
aie. ;  and  then  the  sapiers  draw  out  their  saynes  and  encompass  the  fish> 
and  draw  towards  the  shore ;  and  by  degrees  the  whole  shoal  ls>  by  the 
sleeves,  guided  into  the  codd  of  the  sayne,  and  there  taken,  widiout 
being  hung  by  the  head.  But  sometimes  it  happens*  that  some  of  the  fish 
being  distasted,  strike  against  the  sleeves,  and  there  are  hung  by  the 
head  -,  but  being  few,  and  anciently  thought  not  fit  to  be  used,  were  given 
to  the  poor  fishermen  for  their  trouble  in  takine  them  out  5  and  the 
owner  oi  the  craft  had  no  part  thereof,  and  therefore  no  tithe  was  paid 
or  d^nanded  for  the  same. 

Driving  nets  were  anciently  small  nets,  about  ten  fathoms  long  >  and 
when  the  fishermen  went  out  to  take  hook-fish,  they  usually  hung  at  the 
stem  of  their  boat  a  driving  net,  against  which,  as  the  boat  crossed  the  sea 
or  current,  the  pilchards  atruck,  and  were  caught  by  the  head,  and  thence 
taken,  as  occasion  required,  to  bait  their  hooks ;  and  if  any  remained  when 
the  fishermen  came  on  shore,  they  sent  them  home  to  preserve  for  bait 
for  the  winter  season. 

The  respondent's  father,  William  Gwavas,  esq,,  deceased,  became  owner 
from  his  ancestors  of  this  rectory  in  10W,  about  which  time  driving  or 
drift  nets  b^an  to  be  used  to  catch  pilchards  or  herrings  for  merchandize, 
it  being  observed,  that  though  meased,  or  hung  by  the  head,  they  were  fit 
to  be  cured;  and  this  use  dP  drift  nets  increasing,  (which  also  spoiled  the 
sayniog  trade,  aa  it  broke  or  dispersed  the  shoal  of  fish  before  it  came  near 
the- shore)  and  the  fishermen  rdfosing  to  pay  the  tithe  of  the  fish  so  taken, 
because  they  were  hung  by  the  head,  as  were  those  taken  in  the  sleeves  of 
saynes,  of  which  no  tithe  was  paid  1  thereupon  the  respondent's  fiither 
brought  his  bill  in  the  court  of  Exchequer  against  several  of  the  fishermen 
for  such  tithe,  charging  the  custom  to  be  as  aforesaid.  And  in  the  fisher^ 
mens*  answer  to  tUs  bill,  they  admitted  the  then  plaintiflTs  title  to  the 
tithe  in  kind  of  hook^sh,  and  to  a  customary  payment  for  pilchards  caught 
in  saynes,  (other  than  what  meased  or  hung  by  the  head)  vuc,  the  tenth 
part  of  what  they  sold  for  firesh,  at  the  price  which  the  owners  of  the  craft 
paid  the  fishermen  for  their  part,  being  one  half,  and  insisted  that  no  tithe 
was  payable  for  pilchards  caught  in  driving  nets. 

The  said  cause  was  heard,  many  witnesses  having  been  examined  on  both 
sides,  on  the  a4th  of  June  1080,  and  upon  a  very  fiill  debate,  the  court  declared, 
that  the  plaintiff  ought  to  be  paid  the  tithe  in  kind  of  all  sea  fish  taken  by 
the  defendants  by  boats,  &c.  kept  in  the  said  rectory }  whether  taken  with 
saynes,  or  drift  nets,  or  other  craft,  except  what  was  used  for  bait,  or  meased 
in  the  sleeves  of  saynes,  and  that  payment  of  the  tenth  penny  for  which  the 
fish  were  sold,  was,  in  effect,  payment  of  tithe  in  kind,  and  that  the  late 
usage  of  taking  pilchards  in  drift  nets  for  other  purposes  than  for  bait,  was 
firandulentlv  put  in  practice  to  defeat  thet^ustom,  but  ought  not  to  avoid  the 
payment  of  tithes,  and  decreed  the  defendants  to  account  aecorduigly :  which 
account  was  afterwards  taken,  and,  upon  the  report  thereof,  was  confirmed 
on  the  9th  of  December  1680.  ' 

Soon  afterwards,  the  defendants  in  that  cause,  with  otiiers  of  the  fisher- 
men, to  the  number  of  100  in  ally  signed  a  note  or  memorandum  on  the  back 
of  the  writ  of  execution  of  the  said  decree,  promising  to  pay  tithes  in  the 
words  of  the  decree,  to  the  then  plaintiff,  his  heirs  and  assigns. 

And  from  the  time  of  this  decree,  tithes  were  paid  agre^le  to  the  cus- 
tom, to  the  respondent's  father  during  his  Ufe,  and  after  his  death,  to  the 
respondent's  mother,  who  held  the  rectory  as  her  jointure,  and  from  the  time 
of  her  death,  to.  the  respondent  Jiimself,  until  the  year  1732,  when  some  of 
the  fiahennen  refused  to  pay  their  tithes  of  pUcbardsand  herrings  caught  in 
drift-nets,  and  their  example  being  soon  followed  by  many  others  i  the 
respondent,  in  Hihuy  term  1784,  exhibited  his  bill  in  the  court  of  Exchequer 
against  the  appellants,  (two  of  whom,  viz.  John  Tregurtha  and  John  James, 
were  ddfendants  in  the  former  cause)  for  a  discovery  and  satisfaction  of  the 
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tithes  of  pilchards  and  herrings  caught  by  the  appellants  since  the  25th  of 
Biarch  1722^  in  Mount's  Bay,  and  at  or  near  St.  Ives,  Fowey,  Meragissey, 
and  other  fishing  places,  in  the  seas  adjoining,  by  and  with  fishing-crad^  kept 
within  the  said  rectory  as  aforesaid ;  the  biU  charging  the  custom  to  be 
as  above  stated,  and  to  have  been  established  by  the  former  deeree,  and  that 
the  appellants  had  so  taken  within  that  time  great  quantities  of  pilchards  and 
herrings,  but  refused  to  pay  the  tithes  thereof,  pretending  that  there  was  no 
such  custom,  espedaUy  for  fish  caught  near  St.  Ives,  Fowey,  &c.  or  other 
remote  fishing  places,  or  in  driving  nets. 

The  appellants  put  in  three  several  answers  to  this  bill ;  and  although 
by  the  last  of  such  answers,  they  said  they  had  paid  all  their  tithe  fish  to 
the  respondent  or  his  agents  up  to  the  29th  of  September  1724,  yet,  by 
^  the  first  answer,  they  denied  that  they  knew  or  believed,  that  there  was 
such  custom  as  aforesaid  of  paying  tithe,  and  insisted  that  such  custom 
was  unreasonable,  and  from  which  they  hoped  to  be  relieved,  for  that  the 
respondent  had  no  lands  in  the  said  rectory  whereon  to  moor  their  boats, 
and  they  iVere  forced  to  pay  others  for  such  liberty,  and  also  port-fiinn 
to  the  Duke  of  Cornwall,  and  were  at  great  charges  for  boats  and  Jiets^ 
which*  would  not  last  above  four  years ;  whereas  saynes,  being  used  near 
the  shore,  would  last  a  man*s  age  ^  and  that  the  tenth  fish  was  some- 
times half,  and  at  other  times  the  whole  profit.  They  also  insisted,  that 
the  former  decree  was  not  binding  on  them,  they  being  no  parties  tfaereta, 
except  the  appdlants  John  Tregurtha  and  John  James,  who  said,  that  they 
conceived  that  decree  to  be  hard,  and  therefore  not  binding  on  them. 

Issue  being  joined,  several  witnesses  were  examined  on  both  sides,  and 
on  the  dd  of  July,  1727,  the  cause  was  heard ;  and  directions  were  given 
for  trying  the  custom  on  an  issue  at  law,  at  the  next  assizes  for  the  said 
county }  and  in  the  mean  time,  by  consent,  the  appellants  were  to  p|iy  their 
tithes  as  usual  of  late  years,  before  the  suit  began,  without  prejudice. 

The  respondent  petitioned  for  a  rehearing ;  because  the  custom,  as  set 
forth  by  his  bill,  was  allowed  and  confirmed  by  the  decree  in  his  fother's 
cause,  which  appeared  to  have  been  made  on  very  solemn  and  mature 
debate,  and  to  have  been  acquiesced  in  above  forty-seven  years ;  so  that 
it  was  become  very  difiicult  to  shew  by  living  witnesses  vfh9%  the  custom 
was  previous  to  that  decree ;  and  also,  because  it  appeared  through  the 
whole  series  of  depositions  on  both  sides  in  this  cause,  that  there  was 
not  the  least  colour  or  doubt  but  that  the  tithes  of  pilchards  and  herrings 
caught  in  the  codds  of  ta^nes,  or  the  tenth  penny  of  what  the  same  had 
been  sold  for,  had  been  continually  paid  ;  and  that  the  only  doubt,  if  any, 
was  about  the  tithe  of  fish  taken  in  drift  nets,  which  was  a  matter  fiilly 
settled  by  the  former  decree. 

On  the  9th  of  May,  1728,  the  cause  was  reheard,  when  the  appellants 
counsel  still  insisting  to  try  the  custom  at  law,  the  court  directed  that  a 
trial  should  be  had  at  the  bar  of  the  said  court,  by  a  q;>ecial  jury  of  the 
county  of  Middlesex,  to  try  whether  there  was  such  a  custom  as  was  laid 
and  insisted  upon  in  the  bill,  or  not. 

On  the  6th  of  November  following,  the  trial  was  accordingly  had,  and 
several  aged  witnesses,  brought  from  Cornwall,  were  examined  on  the  said 
trial ;  and,  after  a  long  defence  made  by  the  Appellants,  the  jury  gov^  their 
verdict  to  the  satisfaction  of  the  court,  and  thereby  found  that  there  was 
such  custom  as  aforesaid. 

On  the  6th  of  December  1728,  the  cause  was  heard  upon  the  equity  re- 
served, when  the  court  declared,  that  the  custom  was  good,  at  law,  and 
decreed  that  the  same  should  be  established  $  and  that  according  to  such 
custom,  the  appellants  should  account  for  the  value  of  the  tithe,  or  the 
tenth  part  of  the  pilchards  and  herrings  by  them  taken  since  the  26th  of 
March  1722,  to  the  time  of  exhibiting  the  bill;  and  that  the  respondent 
should  have  his  costs  both  at  la;w  and  in  equity,  to  be  taxed  by  the  deputy 
remembrancer. 

From  this   decree  the   present  appeal  was  brought;    and^  on  behalf 
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€f  ^the  appettants,  it  was  coDtended^  that  by  the  variation  of  tke  first 
order  or  decree^  io  directing  the  issue  to  be  tried  by  a  jury  of  Mid* 
dieaejL*  instead  of  a  Jury  <tf  Cornwall,  the  appellants  veere  put  under 
great  difficulties  and  disadvantages,  in  bringing  their  witnesses  from  so 
great  a  distance  as  near  three  hundred  miles,  ami  especially  such  of  them 
as  were  aged  and  infirm  -,  and  that  a  jury  of  Middlesex,  who  were  entire 
strangers  to  the  eustoms  of  Cornwall,  and  to  the  manner  of  fishing  there, 
could  not  be  so  well  able  to  judge  upon  the  matter  in  issue,  as  a  jury  of 
that  county;  that  the  custom  was  unreasonable  and  void,  inasmuch  as 
it  required  the  tenth  part  of  the  fish  to  be  paid  in  kind,  without  any 
allowance  or  deduction  to  be  made  for  the  charges  and  expences  in  catch- 
ing the  same,  or  in  providing  boats,  nets,  and  other  fishing  craft ; .  whereas 
the  tithes  d^anded  in  this  case  could  only  be  due  by  custom,  and 
claimed  as  a  personal  tithe,  and  as  such,  all  expences  and  charges  of  that 
kind  ought  to  be  deducted  ;  but  which,  though  it  most  commonly 
amounted  to  the  half,  and  sometimes  to  the  full  value  of  the  fish  so 
taken,  vi^as  not  provided  for  by  this  decree ;  and  though  the  mooring, 
tying,  and  keeping  of  boats,  nets,  and  other  fishing  cr2ft  in  the  parish, 
when  not  used,  were  assigned  as  a  reason  or  consideration  for  the  cus- 
tom I  yet  the  respondent  did  not  find  or  provide  any  place  convenient 
for  that  purpose,  or  contribute  towards  the  charge  thereof.  But  the 
appellants  were  forced,  at  their  own  expence,  to  procure  f^roper  places  for 
keeping  their  fishing  craft,  both  when  [used]  and  when  not  used  ;  and  to 
make  yearly  payments  to  the  owners  of  the  soil  for  the  same.  That  by  this 
custom  the  appellants  are  obliged  to  pay  tithes  in  kind  for  all  fish  not 
excepted  in  the  custom  which  are  taken  not  only  in  Mount's  Bay,  but 
also  in  the  adjoining  seas,  which  is  unlimited  and  unconfined,  and  in 
consequence  thereof  they. are  obliged  to  land  their  fish  in  the  said 
parish,  and  not  elsewhere,  to  be  there  told  or  taled,  and  the  tithes  to 
be  paid  in  kind  before  they  can  cure  or  dispose  of  them,  tho)i^  taken 
in  places  ever  so  remote ;  which  many  times,  from  great  distance  and 
stormy  weather,  is  impracticable,  and  puts  them  under  great  diffi- 
culties and  hazard,  either  of  keeping  the  fish  so  long  as  to  render  them 
unfit  for  use,  or  of  being  deprived,  by  attempting  to  land  them,  of  the 
opportunity  and  advantage  of  catching  those  quantities  which  they  other- 
wise might  take :  that  if  this  custom  should  prevail,  it  would  tend  to  the 
ruin  of  the  appelhmts  and  their  families }  and  they  would  be  under  the 
necessity  of  breeding  up^their  children  to  other  business,  in  order  to  en- 
able them  to  get  a  living )  whereby  a  very  valuable  nursery  for  seameu 
would  be  destroyed,  which  has  in  all  times  afforded  a  supply  of  the  ablest 
men  for  the  public  service  in  time  of  need ;  and  the  fishing  trade  in 
those  parts,  so  advantageous  to  the  nation,  would  be  in  great  danger  of 
being  lost.  It  was  therefore  hoped,  that  the  decree  would  be  reversed, 
or  at  least  so  altered  as  that  the  appellants  might  only  account'  for  the 
tenth  penny  of  the  profit  made  of  the  fish  by  them  taken,  first  deducting 
their  charges  and  expences  in  catching  such  fish,  and  in  providing  boats, 
nets,  and  other  fishing  craft,  and  for  mooring  and  keeping  the  same  when 
not  used. 

To  all  this  it  was  auswered,  on  the  other  side,  that  the  custom  would  be 
vain  Vmd  fruitless,  if  it  extended  only  to  such  as  were  owners  of  the  fish- 
ing craft  with  which  the  fish  were  taken ;  because  in  that  case,  every  one 
might  exchange  with  his  neighbour  the  use  of  their  craft,  and  none  catch  a 
fish  in  his  own  craft.  That  the  distance  at  which  fish  might  be  taken  and 
brought  to  shore  fresh  and  good,  would  sufiiciently  limit  the  extent  of  the 
custom  as  to  the  fish  taken  in  Mount's  Bay,  and  the  adjoining  seas  3  but 
any  other  limits  would  wholly  frustrate  the  custom,  since  it  would  be 
iinpracticable  for  the  rector  to  discover  whether  the  fish  were  taken  vnthin 
or  beyond  such  other  limits  :  that  no  direction  was  given  by  the  decree  as 
to  landing  the  fish,  it  only  established  the  custom  and  directed  the  appel-' 
lants  to  accoimt  for  the  value  of  the  tithes  demanded  by  the  respondent ; 

and 
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and  tbae  wis  noMng,  either  is  iie  cattoin  or  decree,  wUch  ofal%ed  tfae 
appdleirts  to  do  any  titdag  impoMble  or  onreatoiiafale.  Thit  tfie  tithe  of 
fiflh  bemp  P>y>ble  oid  j  by  ciaCom  wee  admittod ;  but  that  it  coidd  be 
elaimed  oiily  aa  a  persooal  tithe  dedmetii  expemmg  was  denied ;  ior  where 
aa  in  tiie  preaeot  case,  titiies  in  kind  are  doe  only  by  tfie  coaaom,  it 
ieema  impracticable  to  deduct  the  cqienees;  that  Uiestatnte  of  Edw.6. 
whidi  gms  remedy  ibr  predial  and  peisonal  tithei,  enacts  cxpiesBljf  that 
titfae-^sh  be  paid  acooiding  to  custom ;  and  therefore  this  is  widiin  the  rea- 
son of  predial  titlies^  wiiere  no  aUowance  or  dedoctioo  is  made  Ibr  0ie  rent 
of  the  land,  ploughing,  sowing,  reaping,  &c.  and  tfie  answer  in  this  case 
is,  that  no  such  expenoes  were  allowable  by  tfie  custom. 

Afler  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged, 
that  tiie  same  should  be  dismimed,  and  Uie  decree  therein  oompfadned  of 

affirmed  (1). 

(1)  Lofd*gJo«fB.T.2S,p.4Sa.    3  Bra.  F.  a  486. 


la  ft  loit  In  the 
•piritiial  court 
lortitbctia 
Und,  the  tenth 
fleece  of  wool 
beins  demaod- 
edy  II  custom  to 
pey  the  tenth 
poand,  held  not 
denied. 


M.  1  Geo.  2.  1727.  K.  B. 
Wiban  y.  Wilkintm.  [Stra.  7^.  S.  C.  (by  the  name  of  Fletcher 

r.  mikiruon)y  GwiU.  675. 

LIBEL  in  the  spiritual  court  for  tithe  of  wool ;  tlie  defendant  pleaded, 
that  by  andent  usage  in  the  parish,  the  tithe  of  wool  was  paid  by 
the  pound,  and  not  by  the  fleece ;  and  thereupon  moved  for  a  pro^bitioQ 
as  being  a  modus.  But  the  court  held  this  was  not  a  modus,  only  a 
different  manner  of  computing  the  quantum ;  wherein  it  is  agreed  thai 
the  tenth  part  is  to  be  paid  in  all  events*    The  prohibition  was  denied. 

ta  be  a  modus,  but  only  n  dilfeicnt  manner  of  paying  the  titiie  in  kind ;  and  a  prohibilioii 


H.  1  Geo.  3.    1728.   K.  B. 
Maton  ▼•  Hine.    S.  C.  GwiU.  951. 

A  modai  of         A    Modus  of  0i.  8d.  for  every  yard-land  (3),  good,  though  tiie  lands  un- 
Sf.Sitfioreyery  x3l  certain* 
yard-landy  i^«^t«t— 

(i)  Firgmia  Urrm,  ^avd-land,  a  gnantlty  of  land,  raryinf  in  Afl^rent  ooantSeSy  htiog 
In  some  fifteen  acraiy  m  otber  conntiei  tirsnty,  in  some  twvnty-finir,  and  in  othen  thb^ 
and  forty  acres.    Bract,  lib.  2.  c  10. 

Hus  modns  is  stated  in  GwiU.  951. ''  to  be  paid  for  every  yai4  of  land  for  tithes  ;"  which 
is  neither  an  aocnrate  or  an  Intelligible  statement. 


goodf  though 
tbe  lands  nn» 
certain. 
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Bill  by  impro* 
priator  fortithe 
nay,  under  a 
grant  of  Jac.  1. 
of  iUhet  o/hay, 
dismissed ;  no 
Instance  of 
payment  of 
tithes  during 
120  years  [qu. 
since  the  grant] 
bebigprmd. 


H.  2  Geo.  2.    A.D.  1728-9.  Scacc. 
Stone  V.  RideoHt  and  others.     [Bunb.  262.J     Gwill.  675. 

"DILL  by  a  lay  impropriator  for  tithe-hay  in  tbe  parish  of  Framficld. 
-*^  in  the  county  of  Sussex,  who  derived  title  under  a  grant  3  Jac.  1. 
ivhich  expressly  granted  the  tithes  of  hay. 

To  this  bill  the  vicar  was  made  a  party,  and  the  plaintiff  had  no  proof 
that  he  (the  plaintiff)  or  those  under  whom  he  claimed^  ever  had  re- 
ceived tithe-hay.  Tbe  defendants  (tbe  parishioners)  insisted  that  the 
plaintiff  was  only  entitled  to  com  and  grain,  and  that  tbe  vicar  was  en- 
titled to  tithe-biay;  though  there  was  no  evidence  that  tithe-bay  had 
ever  been  psAd  either  to  the  impropriator,  or  to  tbe  vicar,  but  [that]  the 
farms  of  tbe  defendants  were  under  ancient  moduses  or  customary  pay- 
ments i  and  the  defendants  insisted,  that  tbe  bay  was  covered  under  tbe 
moduses ;  and  to  corroborate  this  gave  several  instances  of  payments  of 
moduses  to  tbe  vicar,  by  parishioners,  who  hod  nothing  but  meadow- 
ground,  and,  consequently,  could  pay  only  for  the  tithe  of  hay. 

Tbe  cause  was  beard,  and  though  there  was  no  proof  of  payment  of 
titbc-bay  in  kind  to  the  vicar,  but  only  presumed  to  be  so  by  the  moduses ; 
yet,  since  there  was  no  instance  of  Uxc  impropriator's  having  received 

tithe 
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tithe  of  hay  for  one  hundred  and  twenty  years  since  the  grant  of  Jac.  t.       17d8-9. 
the  bill  was  dismissed  per  iotam  curiam  (1).  stonb 

(1)    The  lanffiuge  of  this  report  Is  eitremely  incorrect^  snd  tbe  jadgment  is  not      riobout. 
essUy  to  bo  underwood.    It  may,  howerer^  be  inferred,  from  tbe  drcumstanoe  of  tbe 
space  of  tine  between  the  grant,  3  Jac  1.  1606,  and  the  decree,  being  precisely  120 
years,  that  bo  hutance  was  shewn  of  payment  of  the  tithes  at  any  time  sabseqnent  to 
the  grant. 


T.  2  &  3  Geo.  2.    A.  D.  1729.    Chan, 
Carleton  v.  BrightwelL    [2  P.  Wms.  462.]     Gwill.  676. 
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IN  [an  answer  to]   a  bill  for  tithes  in  kind,  the  defendant  insisted  on  Modus  that  the 
several  moduses,  one  of  which  was,  that  the  inhabitants  of  such  a  *nh^itantofn 
tenement,   with   the  lands  usually  enjoyed  therewith^   had  been  accus-  menty'wi^tbc 
tomed  to  pay  such  a  modus  for  tithe-corn  (2).  Unds  usually 

Per  Cur,  This  is  quite  uncertain ;  the  house  may  fall  down^  or  be  enjoyed  there* 
uninhabited,  and  then  no  niodufl  will  be  payable.  Also,  nothing  can  be  ^tl>»  had  been 
more  uncertain,  than  lands  usually  enjoyed  with  the  tenement,  since  the  ^^luie°S^^ 
lands  let  with  a  ftrm-house  may  probably  be  often  shifted.  '    stated  for  tithe 

2.  Hthes  being  demanded  of  turkies,  it  was  objected  that  in  Mow,  609,  corn;  held 
{Uugtott  V.  Prince,)   it  was  said,  that  turkies  were  things /«r«  natura,  J?^/'*'"?^^ 
and  not  titheable  any  more  than  partridges,  and  that  turkies  were  not  hooK  n^Eht 
brought  hither  from  beyond  sea  before  queen  Elizabeth's  time  (3).  ftUdowntorbe 

Per  Cur.    1  cannot  see,  but  that  turkies  are  birds  as  tame  as  hens  or  nninhabiced,  or 
other  poultry,  and  therefore  must  pay  tithes.     It  is  true,  if  tithes  be  once  ^  ^^^  ^ 
paid  of  the  eggs,  there  can  be  no  demand  made  a  second  time  in  respect  ^|^S|^  ^ 
of  the  chickens  hatched  afterwards.  Turkies  are 

8.  There  was  another  demand  made  by  the  bill,  of  the  tithe  of  corn-  titheable,  but 
mills,  and  it  was  insisted  that  every  tenth  toll  dish  was  due.     1  Show.  '^  ^^^  ^'^ 
Rep.  281.  Gwnbie  v.  FaUcmgham,  Carth.  215.    *  Sen^i^ 

But  it  was  replied,  that  this  matter  was  determined  in  the  case  of  to  be  paid  for 
Chamberlaine  ▼.  Newte  (4),  in  the  hotise  of  lords,  upon  an  appeal  from  a  chickens, 
decree  of  the  court  of  Bxchequer,  where  the  bill  was  brought  for  the     MiUsaretith* 
tithe  of  a  malt-mill  in  Tiverton  in  Devonshire,  and  where  tlie  lords  de-  ^  ^^  ^^  ^ 
termined,  with  the  assistance  of  eight  judges  (of  whom  Holt  C.  J.  was  ^l   and  tTbo^* 
one)  that  mills  were  titheable,  but  that  the   tithe  was  personal,  and  so  pidd  of  the 
ought  to  be  paid  out  of  the  dear  gain,  after  all  manner  of  charges  and  dear  gain,  after 
expencea  deducted :  upon  which  authority  the  Master  of  the  Rolls  de-  •**  <*»'g««  "mI 
creed  the  mill  in  question  to  pay  tithes,  but  that  they  should  be  paid  only  as  ded^^ 
a  personal  tithe.  In  »  suit  for 

Note,  in  this  case  it  was  said  and  admitted,   that  in  a  bill  brought  by  tithes  in  the 

a  parson  for  tithes,  though  the  right  thereto  be  ever  so  plain,  yet,  in  Exchequer, 

the  Exchequer  the  decree  is  not,  that  the  defendant  shall  pay  tithes  for  noVd^rec  m- 

the  future     but  that  he  shall  account  for,  and  pay  what  tithe  is  due  to  ment  of  the 

the  time  of  bringing  the  bill ;  but  in  the  court  of  Chancery,  it  is  to  the  tithes  for  the 

time  of  the  decree  (6).  future,  bow- 

erer  plain  the 
rkht;  bot  only  an  account  and  payment  of  what  ia  due  at  the  fiUng  of  the  bill.    But  in  the  court  of 
Chanoefy,  account  and  payment  is  directed  to  the  time  of  the  decree. 

(2)  By  the  registrar's  book  no  such  modus  for  tithe  eoiw  appears  to  have  been  in 
question  u  the  cause :  but  the  defendants,  by  thdr  answer,  inasted  that  **  oil  occupiers 
0ffarm  hmaa  betow  or  on  the  north  ride  of  a  lane,  called  Burfield-lanr,  with  the  lands 
mmaily  occupied  tiierewith,  have  time  out  of  mind  pidd  3d,  at  Michaelmas  in  each  year 
for  each  cow,  and  aU  occupiers  of  farm-houses  abore  the  same  lane,  or  on  the  south 
side  thereof^  with  the  lands  kiim%  occupied  therewitli,  have  time  out  of  mind  paid  2d, 
yearly  for  each  cow,'*  in  lieu  of  tithe  of  mQk  in  Icind.  His  honour  declared  thU  modus 
to  be  uncertain,  and  (Hrected  an  account.    Reg.  Ub.  A.  1727.  fol.  417.  2  Cox's  P.  Wms. 

(3)  See  JBrMUm  t.  JSdaiaatd$,  mUe,  toL  i. 

(4)  jinig,  ToL  L 

(5)  In  the  court  of  Chancery,  the  decree  directs  the  account  and  payment  to  the  time 
of  the  master's  report.  See  ArMiakop  of  York  t.  Stapleton,  2  Atk.  136,  and  infra, 
Hil.  1740.  3tM  T.  lUadf  3  Atk,  592,  (and  ii^,  Afich.  1765.)  See  also  ToU.  on  Tithes, 
266. 

T.  2  &  3 
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1729.  T.  2&3Geo.2.    K.  B.   1729. 

>^^^/  Bouton  V.  HursUr.     [1  Bamardie.  71*]    GwiU.  951« 

To  a  libel  in  nPHE  defendant  libelled  in  the  spiritual  court  for  tithe  of  syka  cadua, 

thespiiitaal  J.      Jhe    plaintiff  pleaded  there^   that    the  wood  demanded  was  not 

Vf^^lvTct^J^  titheable.      And  now  made  a  suggestion  to  the  court,  that  they  were 

it  W9A  pleaded,  timber-trees  of  twenty  years*  growth  $   and  verified  it  by  affidavit.    And 

that  the  wood  now  Mr.  Lee  submitted  it  to  the  court,  that  this  was  sufficient,  without 

was  not  tithe-  pleading  it  in  the  court  below.     He  said  he  relied  upon  the  authqrity  of 

tionfo?a'ro^  3  Inst.  608.  where  it  is  laid  down,  that  when  a  libel  is  in  the  spiritual 

hibitioD,  rag«  court  for  tithe  of  sylva  cadua,   and  the  defendant  suggests,  that   the 

gesting  that  the  wood  is  of  twenty  years'  growth,  he  may  have  a  prohibition.    He  said, 

wood  was  tim-  likewise^  that  the  court  had  authority  to  grant  this  prohibition  upon  the 

^T?«wrth^  face  of  the  libel  j  for  there  the  demand  of  the  tithe  of  wood  is  set  forth 

the comt held,  generally,  and  therefore  must  be  intended  to  be  due  de  commtmi  jure; 

that  the  juris-  whereas  ^e  right  of  tythe  of  wood  is  only  by  custom.    And  that  is  the 

diction  ariring  reason,  which  is  given  in  the  case  of  Woodi  and  IJickson,  2  Salk.  655* 

court  b^mSter  ^^^  *  hundred  may  prescribe  in  a  fton  dedmando  of  tithe  of  wood  -,  for  as 

in^he  iTbd^  ^7  custoiQ  it  grows  due,  by  custom  it  may  be  made  not  due.    Put  the 

could  not  be  court  said,  that  this  reason  indeed  was  laid  down  by  the  judges  of  this 

taken  away  but  court  in  that  case ;  but  they  said,  this  has  never  been  allowed  for  law, 

te  d£d^^'  by  any  of  the  other  judges  in  Westminster  HaU ;  and  it  certainly  is  not 

the  pleaTand°  ^^  3  ^'  ^^^^  ^  ^  much  due  of  s^lva  cadua  by  the  law  of  England,  as 

that  the  plea  any  other  tithe  whatsoever.    And  Judge  Reynolds  said,  this  may  evidently 

ought  to  have  be  shewn  not  to  be  the  reason  of  this  law  m  relation  to  hundreds  j  for,  if 

to^i^^  f'lo*'^^  **  ^^*  ^^  *^°^®  reason  would  prove  that  every  private  man  may  pre- 

years  growth;  ^^^i^be  In  fi  non  dedmando  of  this  nature.    Then  as  to  the  other  point,  ia 

and  refused  a'  relation  to  the  plea,  the  court  said,  that  the  jurisdiction,  arising  to  the 

prohibition.  spiritual  court  by  matter  disclosed  in  the  libel,  cannot  be  taken  from 

"^^^d^b^  them  but  by  other  matter  disclosed  in  the  plea;   and  therefore  they  said, 

^tuLwof^g-  **  ought  to  have  been  set  forth  id  the  plea,  that  the  trees  were  of  twenty 

land  as  much  years'  growth.    Accordingly  the  prohibition  was  refused  (1). 

21^7  ^^^^  (1)  KtOgkt  T.  Haltey,  iti^a.  HU.  1797.    See  also  Toll,  on  Tithes.  98. 

T.  2  8c8Geo.2.  C.  P.   1729.    ' 

Barton  v.  Hollis.  [Rtz  Gib.  78.]    Gwill.  1613. 

Vicar  may  be  HPHE  defendant  having  libelled  in  the  spiiritual  court  for  tithes,  as 
entitled  bypre-  -■-  vicar  of  S.,  did  there  set  forth,  that  by  ancient  and  laudable  cus- 
f'JP^^"^'        tom,  all  the  small  tithes  of  the  parish  of  S.  do  and  have  belonged  to  the 

of  the  glebe.      ^^^   augmentation  of  the   aforesaid  vicarage,    the  vicar  was  further  en- 
dowed of  all  the  tithes  of  hay  within  the  said  parish ;  and  for  those  he 
libelled  against  the  then  defendant,  being  farmer  of  the  rectorjf.     Now, 
for  a  prohibition,  the  plaintiff  suggests,  that  the  rectory  of  S.  aforesaid 
^  was  appropriated  to  the  priory  of  !>.,  and  so  brings  it  to  Hen.  8.,  under 

the  statute  of  dissolutions,  and  from  him  to  the  dean  and  chapter  of 
Norwich,  whose  lessee  he  was;  and  that  the  rectory  aforesaid  and  all 
the  lands  tiiereunto  bdonging,  were,  at  the  time  of  the  dissolution  of 
the  said  priory,  to  which,  &c.  and  have  been  at  all  times,  before  and 
since,  time  out  of  mind,  discharged  of  tithes. 

Serjeant  Skinner  for  the  plaintiff.-^All  matters  cognizable  by  the  spi- 
ritual court  should  be  entirely  spiritual.  Ro.  Ab.  tit.  Prohib.  <28l,  308, 
311.  And  since  the  dissolution  of  monasteries,  a  rectory  impropriate  is 
to  be  considered  a  lay  fee;  further,  where  the  question  is  about  the 
right  of  tithes,  as  to  whom  th^  shall  be  due,  there  the  spiritual  court 
have  jurisdiction  j  but  they  have  none  where  the  question  is,  whether 
tithes  are  due  or  not :  and,  if  they  should  be  admitted  to  proceed  in 
this  case,  they  must  determine  whether  the  glebe  of  this  rectory  is 
titheable  :   for  the  plaintiff  is  farmer  of  the  glebe,  and  the  libel  is  for  the 

tithes 
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tithiss  of  the  rectory,  of  which  the  glebe  is  parcel :  now  it  is  agtUnst 
GommoD  rightj  that  the  gkbe  should  be  titheable*  But,  however.  It  is 
a  question  not  fit  for  their  determiDatipn.  If  the  plaintiff  should  plead  in 
the  spiritual  coart,  a  discharge  of  tithes,  under  the  statute  of  81  Hen.  8., 
they  would  not  receive  such  a  plea ;  Raym*  880.  2  Co.  44.  Mo.  761. 
Ydr,  88.    Wats.  200.  ^  . 

Serjeant  Eyre  for  the  defendant  -—Two  questions  will  arise^  Ist,  whe- 
ther the  vicar  can  have  tithes  out  of  the  glebe.  2d,  -Whether,  this  being 
between  the  vicar  and  the  impropriator,  the  spiritual  court  has  jurisdic- 
tion. And,  as  to  the  first,  if  there  be  an  express  grant  of  tithes  out  of 
the  glebe,  it  is  good.  Cro.  £1.  678.  Mo.  910.  As  to  the  second,  the 
impropriator,  being  in  the  place  of  the  parson,  is  to  bo»  considered  as  an 
ecclesiastical  person  5  and  so  the  rectory  impropriated  is  to  be  tidien,  as 
to  the  vicar,  in  the  hands  of  the  parson ;  and,  therefore,  the  right  of 
tithes  will  be  the  only  question  in  the  spiritual  ooust :  for  it  will  be  as  if 
he  should  claim  those  tithes  against  the  parson,  who  could  only  object 
that  he  is  parson,  and  that  the  tithes  are  claimed  out  of  his^glebe  in  his 
own  possession.  And  this  being  the  case,  the  statnte  of  Circumspecte 
agatis  excludes  the  jurisdiction  of  the  temporal  courts.  Ro.  Ab.  300, 
falsely  printed  818.  310,  311.  2  Brownl.  88.  Mo.  907.  Godb.  196. 
2  Bulst.  157.     8  Bulst.  220. 

£ybb.  Chief  Justice.— -This  is  a  suit  by  the  vkar,  against  the  lessee 
of  an  impropriator  of  a  rectory,  for  the  small  tithes  of  the  parish  and  the 
hay  tithes  of  the  glebe,  which  the  vicar  claims  by  prescription  and  en- 
dowment, which  1  hold  to  be  good ;  for  the  glebe  may  be  charged  by  an 
express  and  particular  charge,  as  appears  by  the  cases  cited*.  I  do  not 
find  the  prescription  is  denied,  nor  otherwise  answered,  than  by  setting 
up  another  prescription  against  it  j  which,  in  effect,  is  in  non  dedmando, 
and  no  plea  out  of  the  mouth  of  a  laynuin  i  tot,  if  the  parson  demise  the 
glebe,  his  lessee  shall  pay  him  tithes }  and  it  is  not  like  a  particular  pre- 
scription, of  which  every' occupier  of  the  land  should  take  advantage. 
Wherefore  he  inclined  no  prohibition  should  go ;  but  it  was  thought  proper 
these  points  should  not  be  determined  upon  motion,  so  that  he  consented, 
with  &e  rest  of  the  judges,  that  a  prohibition  should  bp  granted,  upon 
which  the  plaintiff  was  ordered  to^ declare  forthwith. 


T.  2  &  3  Geo.  2.   A.  D.  1729.    Scacc. 
The  Bishop  of  Hereford  v.  The  Duke  of  Bridgwater.  [Bunb.- 269.] 

Gwffl.  677- 

jOCTOR  Egertoo,  bishop  of  Hereford,  who  had  preferred  a  bill  for  Motioa  to  in- 

tithes  against  his  brother  the  duke  of  Bridgwater  and  several  tenants  ipect  court 

of  his  manor,  moved  to  have  an  inspection  of  the  court  rolls  of  the  manor,  ^^  of  defim- 

to  see  what  proportions  they  paid  of  a  modus  insisted  on ;  but  denied  by  the  i^  ^^  llnhat^' 

whole  court,  proportions  of 

>  were  peid  by  him  and  other  defendants,  tenants  of  the  manor,  leftved. 


D 


M.  3  Geo.  2.  A.  D.  1729.    Scacc. 
Price,  Clerk,  v.  Pratt  and  others.    [Bunb.  273.]    Gwill.  677- 

THE   plaintiff   preferred    his  bill,   as  perpetual  curate  of  Borington,  Cnntc,  though 

being  a  chapel  annexed  to  the  church  of  Hemd  Hempstead,  in  the  madeper^tu- 

coiinty  of  Hertford,  against  the  defendants,  inhabitants,   and  occupiers  ^jj^^^^^ 

of  lands  within  the  said  chapelry.    He  made  his  title  undeSr  a  nomination  ^^^  ^the  ap- 

to  his  curacy  in  the  year  1716,  by  Cornelius  Price,  then  vicar  of  Hemel  pointment  be- 

Hempstead,  who  also   gave  him,  by  the    same  instrument,    the  small  ug  in  its  na- 

tithes  in  Borington,  with  power  to  sue  for  them  in  his  (the  vicar's)  name  j  ^'JiJJ^^'JSh!* 

and  he  also  set  forUi  a  licence  to  preach  from  the  then  bishop  of  Lincoln ;  ^|  J^y  ^„^ 

and    assigned,  and 
by  the  ecclesiastical  law  on  cause  shewn,}  cannot  sue  for  Uthcs. 
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and  albo  that  Topping  (Price's  succeMor)  in  June  17i3,  granted  him  a 
new  nomination  to  this  curacy,  expi^ssly  for  life,  with  like  power  to 
sue  for  t&e  small  tithes  in  both  their  names  j  bat>  though  he  took  a  second 
•nomination,  yet  that  by  the  first  and  the  bishop's  licence,  he  was  suffi- 
ciently entitled  to  the  tithes,  because  by  such  nomination  he  became 
perpetual  curate. 

But  per  curiam,  (Lord  Chief  Baron  Pbnoelly,  and  Baron  Cabtbb)  the 
bill  must  be  dismissed,  as  no  title  appears  in  the  plaintiff;  for  tliough  a 
curate  is  appointed  by  a  vicar,  either  generally,  or  expressly  for  life,  yet 
such  appointment  is,  in  its  nature,  revocable  at  law,  even  without  any 
cause  assigned,  and  by  the  ecclesiastical  law,  upon  cause  shewn ;  so  that 
the  pladntilr  had  not  such  a  permanent  interest  as  to  claim  any  tithes. 

Noia»  By  Baron  Cabtsb.  If  a  bishop  grants  such  a  licence  to  a  curate 
to  preach,  and  after  is  translated^  there  is  no  necessity  for  a  new  licence 
by  the  succeeding  bishop.     But  quwre  de  ceo  for  imUtur  alUer. 

Nota.  In  this  case  Topping'  [the  vicar]  was  made  a  party,  but  not 
brought  to  liearing,  whidi,  per  curiam,  he  must  haVe  been  before  the 
plaintiff  could  have  a  decree,  if  he  had  possessed  a  title  in  the  other 
respect. 

M.  S  Geo.  2.    A.  D.  1729.    Scacc. 
Quaintrell  Y.Wrighi.  [Bunb.274.]   Gwill.678. 

Notwithsumd-  inPHE  plaintiff  brought  his  bill,  as  lessee  of  the  bishop  of  Norwich,  of 

fof  ^  *w3^  ^®  rectory  of  Ingham,  in  the  county  of  Norfolk,  and  produced  his 

afim^^-  ^^^^>  dated  May  8,  1723.    The  defendants  [by  their  answer]  set  forth, 

pretaed  to  be  that  the  bishop  of  Norwich,  at  Michaelmas,  in  the  year  1693,  demised 

demised  with  the  Qrainge  form,  with  all  tithes  thereto  belonging,  or  therewith  usuaUy 

toWcT*?*'*"  lettcn;  that  this  lease  was  surrendered  July  7,  1724,  and  a  new  lease 

or  thei^&'ft'  made  the  next  day  by  the  bishop  of  Norwich,  to  the  person  under  whom 

usually  letten,  the  defendants  claimed,  with  the  same  words;  and  so  insisted  that  at  the 

yetoneiridenoe  time  of  the  grant  of  the  rectory  the  tithes  could  not  pass  to  the  plaintiff 

ofUe'reJto**'  ^^ ^^  ^^'^^  ***®y  ^^^  he£ote  expressly  granted  by  the  lease  in  1693, 

(tlie  Ushop^.  ^^^  'vras  subsisting  at  the  time  of  the  plaintiff's  leaS^. 

bg  the  rector),  But  Mia,  there  was  proof  that  ,the  lessees  of  the  rectory  had  usually 

liad  alwayi  received  the  tithes  of  the  whole  parish^  including  the  farm,  and  no  proof 

S?"  *K.^  f^  the  part  of  the  defendants,  of  the  lessees  of  the  form  having  ever 
titheioftlie  •     -*.*!.  ° 

whole  paridi,     received  Uthes. 

inrJniiSng  the  Therefore  per  curiam  (Lord  Chief  Baron  Pbnoelly  and  Baron  CAaTsa) 
fiurm,  an  ac-  the  defendants  were  decreed  to  account;  for  usage  shall  explain  this  mat- 
coant  decreed.    |er  •  and  these  tithes  cannot  be  taken  to  belong  to  Grainge  form,  or  to  be 

usually  letten  with  it  3  and  the  word  tithes  was  taken  in  only  as  a  word 
of  course,  and  horn  tiie  old  lease :  if  there  had  been  a  dispute  between  the 
bishop  himself  and  the  lessee  of  Grainge  form,  it  might  have  had  another 
consideration. 

1729-80     :  H.  3  Geo.  2.  A.  D.  1729^.    Scacc. 

^•^v^^  Hajfea  v.  Dowse.     [Bunb.  279.]     GwiU.  679. 

Sembk  that        inPHE  court  inclined  to  tiiink,  that  vetches  and  clover,  cut  green,  and 

vetches  and         JL   men  to  cattie  used  in  husbandry,  should  pay  no  tithes, 
clover,  cut  TT  q 

Sieett»  and  "•  ^ 

^vea  to  csttle  nsed  hi  husbandry,  pay  no  Uthes. 
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H.  3  Geo.  2.  A.D.  1729 JO.  Scacc.                      ,  1729-80. 

Woolfer$tQm^  (:AeiAL,  7.  MaimHirmg  and  others.    [Bunb.279.]  '•-v^^ 

GwilL^. 

BILL  by  the  rector  of  Drayton  Bassett,  ift  tbc  county  of  Staibrd,  for  ^i„"*^  ,^ 

tithes.    The  defendant  maisted^  that  the  lord  of  the  manor,  time  out  of  log-wood  in 

mind>  for  himself  and  his  tenants,   on  Ascension-day,  gave  and  delivered  lien  of  aU 

to  the  rector^  nme  cart  loads  of  logwood,  in  lieu  of  all  tithes :  this  mbdus  *J*^»^^ 

was  found,  upon  an  issue  directed,   and  by  the  whole  court  adjudged  £^.^2^]JJ*]|| 

good ;  as  well  as  a  modus  of  a  hogshead  of  cyder,  which  is  equally  un-  modu  of  a 

certain.  hogsheadof 

Naia.    In  this  case  one  of  the  defendants  insisted  on  a  modus  of  2d.  <ddcr. 
per  acre  for  eighteen  acres,  but  set  forth  no  day  of  payment,  nor  by 
whom ;  but  this  being  likewise  found  for  the  defendant,  was  established, 
bemg  after  a  verdict :  quod  nota. 

H.  8  Geo.  2.  A.  D.  1729-30.    Chan. 
Chapman  and  others  v.  The  Bishop  of  Lincoln,  Mounson^  and 
Hobbs,   et  ^  contra     [Moa.  Rep.  266.  279.1      Eq.  Cas.  Abr* 
367.  pK  2.    FitzG.  119,pl.5.    2P.  Wms.565.    Barnard.  K.B. 
299.    Gwill.679. 

MR.   WUies  for  the  plaintiffs.— This  bill  is  brought  by  the  phiintiffs.  Modus  of  2d. 

the  occupiers  of  several  parcels  of  meadow  and  pasture  ground  in  per  acre  for  18 

the  parishes  of  Burgh  and  Winthorpe,   in  the  diocese  of  Lincoln^   a^inst  IJJf^  ^f"* 

the  bishop  of  Lincoln,  who  is  seised  in  fee  of  the  impropriated  tithes,  payment,  or 

Mr.  Mounson,  lessee  of  the  bishop  for  three  lives,  and  Mr.  Dobbs,  his  tbe  person  by 

onder-tenant,  for  the  establishment   of  two  moduses  s  and  Mr.  Mounson  J^*""  {SfiS 

files  his  cross-bai,  to  have  tithes  paid  to  him  in  kind.    One  modus  is,  JdXoSd  ffti 

that  it  has  been  a  custom,  time  Out  of  mind,  for  the  occupiers  of  land  in  Terdiet. 

BuFgh,  and  who  do  not  reside  in  Burgh  or  Winthorpe,  to  pay  4(/.  an  acre  Modus  for 

for  the  tithe  of  hay  (1),  and  the  herbage  of  pasture  lands,  not  ploughed  or  P^"*  "J^ 

sown,  on  Good  Friday,  or  so  sOon  after  as  demanded.  The  other  modus  isi  pj^jj^ '  tut  oc- 

that  all  those  who  occupy  lands  in  Winthorpe,  and  are  not  inhabitants  of  cupying  lands* 

Winthorpe  or  Burgh,  should  likewise  pay  4(/.  an  acre,  &c.  and  the  plain-  in  it,  to  pay  4J. 

^Sb,  though  they  occupy  lands  in  the  parishes  of  Burgh  and  Winthorpe,  sn  acre  for  tbe 

yet  fliey  Ir^e  in  other  parishes.    The  moduses  do  not  relate  to  those  who  ^^^^'j?!  JShi 

reside,  but  to  those  who  have  lands,  and  are  not  resident :   these  two  *    ^^  Jaatoe 

parishes  contain  near  eight  thousand  acres  of  land  near  the  sea,  and  the  ^^^  not 

inhabitants  are  not  sufficient  to  cultivate  and  manure  them,  so^  these  ploughed  or  ' 

moduses  were  settled  to  encourage  the  inhabitants  of  the  neighbouring  ^owny  held 

towns  to  occupy  the  lands ;  and  &ey  pay  likewise  and  contribute  to  all  ^^lj_  f 

the  parish  duties ;  and  the  same  custom  is  observed  in  several  adjoin-  penons  iwi. 

ing  parishes.     We  have  proved  payment  of  these   moduses  fbr  fifty  ding  out  of  the 

years,  and  that  the  parishioners,  who  paid  tithes  in  kind,  on  their  re-  p^thtopay 

moval  to  other  parishes  j  have  paid  only  these  moduses  j  and  the  defen-  ^wi***** 
dants  have  not  been  able  to  prove,  that  tithes  in  kind  have  ever  been^pi^l^Hi^Qi  * 

paid  :    and  therefore  as  our  evidence  is  sufficient,  we  have  a  right  to  in  the  parish, 

have  these  moduses  established.    And  if  the  defendants  deny  these  mo-  held  g^d,  after 

duses,  the  court  will  first  enter  into  the  proof  of  them  5  and  if  not  fully  ^^^f^!^    ^ 

satisfied  with  the  depositions,  will  send  them  to  a  jury;  but,  if  the  de-  2d: « hogSiead 

fiendants  insist  they  are  not  good  in  law,  they  must  admit  them  to  be  for  dder,  good, 

wen  proved.    This  is  the  constant  course  in  the  court  of  Exchequer,  and  Stmbk,  that 

it  was  lately  so  resolved  in  Gwavas*s  case  (2),  to  establish  a  modus  for  fish,  a  modus  to  va* 

because  they  would  not  trouble  themselves  to  give  their  opinion  on  an  ^'^^^1^^*'^ 

uncertain  fact.                                                                                        Mr.  ^a'^Sm  to 

pay  it.  for  evenr  day's  ploughing,  not  good  for  uncertainty ;  but  semhle,  that  a  modus  to  pay  so  much  for 
crery  dav's  won,  with  an  averment  that  it  was  certainly  known,  and  how  mndi  it  eontaiued,  would  be 
BufficlenUycertsin. 

(!)  InP.  Wms.  it  is,  **  in  taUtfiuHon  for  aU  tUhaf'  and  in  £q.  Ca.  Abr.,  it  is,   in 
iUm^tMetqfthoteUmit.*\ 

(I)  AnUf  page  1. 
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Bfr.  SolkUor  General  for  the  defendants.— >We  have  two  defences^  and 
if  we  prevail  in  dther^  the  coort  moat-  decree  for  us  that  there  are  no 
such  moduBea,  or^  if  Ihere  are,  that  they  are  not  good  in  hiw.  But  they 
say,  if  we  controvert  the  legality,  we  most  admit  the  modoses.  But  the 
old  course  of  the  Exchequer  was,  to  consider  the  legality  of  the  modus 
pn  a  supposition  it  was  proved,  and  not  on  an  admission  of  it ;  and  why 
should  the  court  put  the  parties  to  the  trouble  and  e^peoce  of  trying  a 
thing  that  is  not  material  ?  By  these  moduses  a  difference  is  made  be- 
tween inhabitants  and  strangers,  in  a  manner  I  never  heard.  In  cases  be- 
tween residents  and  out-dwellers,  the  modus  is  generally  in  &vonr  of 
the  parishioners;  and  what  reason  is  there  for  these  moduses?  Why 
must  the  first  extend  to  all  strangers,  but  those  that  live  in  Winthorpe, 
and  the  second,  to  all  but  those  who  live  in  Burgh  ?  And  they  cannot 
be  good  in  law,  because  it  would  depend  on  the  occupier,  whether  he 
would  pay  tithe  in  kind,  or  not. 

A  man  indeed,  by  changing  the  course  of  his  husbandry,  may  cliange 
the  nature  of  the  tiUie  i  for  he  cannot  be  supposed  to  do  it  to  defraud  the 
rector,  but  it  must  be  presumed,  that  every  man  will  turn  his  land  to  the 
best  advantage.  But  here,  though  the  land  continues  in  the  same  plight 
and  condition,  the  tenant  by  removing  otft  of  the  parish  has  it  in  his 
power  to  alter  the  tithe,  and  in  1  Lev.  116,  Bawdry  v.  Buihel  (1),  a  prohi- 
bition was  moVed  for  on  a  suggestion  of  a  custom,  that  all  the  occupiers 
and  tenants  of  Skegnes,  that  were  inhabitants  of  any  place  out  of  the 
parish,  should  pay  to  the  vicar  only  four  pence  a  year  for  every  acre ; 
and  it  was  alleged  that  the  plaintiff  occupied  lands  in  Skegpes,  but  lived 
out  of  the  parish ;  and  the  court  denied  the  motion  \  because  the  custom 
was  unreasonable  to  give  a  greater  privilege  to  foreigners  than  to  inhabit- 
ants, who  are  at  a  greater  charge,  in  respect  to  their  resiancy,  to  repairs 
and  vestments  for  the  church.  This  case  is  reported  likewise  in  1  Keb. 
602.  Case  76. ;  and  it  is  there  said^  pet  curiam,  that  this  was  an  unrea- 
sonable custom^  and  only  invented  by  the  country  to  cheat  the  parson^ 
and  that  it  was  a  leaping  custom,  not  fixed  to  any  person  certain,  or  to 
the  land,  nor  of  any  permanence  j  and  by  Kevlino,  there  is  no  precedent 
of  any  modus  so  variable  and  dancing.  And  this  case  shews,  that  the 
court,  on  a  supposal  of  the  fact,  determined  the  law  before  the  modus 
had  been  proved,  and  would  not  let  them  try  the  modus,  because  it  was 
void  in  law.  These  moduses  are  in  favour  of  foreigners  more  than  in- 
habitants, and  would  subject  the  rector  to  the  greatest  frauds  y  they  have 
not  proved  that  they  contribute  as  much  as  parishioners  to  the  charges 
of  die  parish;  and  why  then  should  they  be  eased  as  to  the  tithes? 
And  it  is  unreasonable,  that  by  their  removal  only  the  impropriator  alone 
should  be  a  loser. 

Lord  Chancellor.— It  is  contrary  to  the  rules  and  methods  of  all 
courts  to  determine  the  law  until  the  fact  is  either  admitted  or  proved : 
on  a  motion  for  a  prohibition,  the  court  is  not  possessed  of  the  cause, 
which  makes  the  difference  ;  but  if  it  is  once  granted,  the  defendant 
must  either  demur,  whereby  he  admits  the  modus,  or  plead  the  general 
issue  5  and  if  the  fact  is  found  against  him,  he  has  afterwards  the  benefit 
of  the  law.  The  court  therefore  declares  the  plaintiffs  have  proved  the 
moduses  to  their  satisfoctbn ;  but  having  a  doubt  whether  they  are  good 
in  law,  will  be  assisted  by  two  judges  on  Monday  next,  and  defers  ^ving  an 
opinion  until  that  time. — [3fo«.  269.] 

'  [The  case  being  again  resumed,]  Mr.  Solidlor  General,  for  the  de- 
fendants, argued  thus  :— -The  question  is,  whether  these  moduses  are 
good  in  law  ?  There  is  something  on  the  face  of  them  extremely  parti- 
cular i  they  do  not  draw  a  line  between  the  parishioners  and  the  out- 
dwellers,  but  he  that  lives  in  either  of  the  parishes  in  4iuestion,  and  oc- 
cupies lands  in  one  of  them,  pays  tithes  in  kind;  but,  if  he  lives  in  neither 
of  the  parishes^  he  pays  only  4d.  an  acre.    No  rule  is  more  established 

that 

{})  ^M/^,  vol.  i.  p.  440, 
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that  rdates  to  a  modus^  than  that  it  otight  to  be  certain  in  respect  of  the 
land9>  the  person^  the  time,  and  the  sum  ;  and  that  it  ought  to  be  aa  cer- 
tain aa  the  tithes  in  the  room  of  which  it  comes.  But  this  modus  is  un- 
certain in  all  these  respects ;  if  to-day  the  lands  are  occupied  by  the 
inhaJatanta  of  either  parish,  tithes  are  to  be  paid  in  kind ;  if  to-morrow 
they  are  occupied  by  strangers,  this  modus  only  is  due.  Suppose  these 
lands  were  jointly  occupied  by  two,  one  of  whom  lived  in  either  of  these 
parishes,  and  the  other  in  neither  of  them,  how  are  they  to  pay  tithe  ? 
either  both  tithes  in  kind,  or  both  a  modus  ?  or  one  tithes,  and  the  other 
a  modus  ?  Or,  suppose  the  occupier  lives  one  time  of  the  year  out  of 
these  parishes,  and  the  other  in  one  of  them,  what  is  he  to  pay  ?  And 
is  a  modus  to  depend  on  the  residence  of  the  occupier,  which  is  Tarinble 
and  uncertain,  and  entirely  in  his  own  breast?  And  the  impropriator 
could  not  foUow  so  variable  a  right. 

As  a  modus  ought  to  be  certain,  so  it  ou^ht  not  to  be  subject  to  any 
firand :  tithes  must  follow  the  nature  of  the  lands,  and  only  change  as 
they  do ;  but  here  the  change  depends  on  the  will  of  the  occupier,  whe- 
ther be  will  reside  or  not.  How  is  it  possible  for  the  rector  to  deal  with 
these  people  for  his  other  tithes  5  if  they  cannot  bring  liim  to  their  terms, 
they  will  threaten  to  remove  to  another  parish,  and  may  cheat  him  by 
removing  only  to  the  other  side  of  the  hedge  $  and  we  have  proved  this 
to  have  been  really  done,  and  that  one  went  and  built  a  house  on  the 
odier  side  of  the  road  in  another  parish.  As  tliese  moduses  then  have 
no  reason  to  support  them,  and  are  liable  to  this  fraud,  and  we  have 
proved  it  to  have  been  put  in  practice,  your  lordship  will  not  establish  them. 

They  say  there  are  the  like  customary  |iayments  in  Skegtoes,  and  other 
nd^ibouring  parishes,  with  this  difference,  th^t  the  modus  extends  to  all 
strangers.  But  the  custom  as  to  that  parish  [Skegnes]  was  adjudged  at 
law  to  be  a  void  custom,  16  Car^  2,  in  the  case  of  Bawdrie  v.  Bushel, 
1  Keb.  602,  case  70.     1  Lev.  110,  (I) 

Mr.  Luhoffche* — ^There  must  be  a  certainty  in  a  modus,  that  the  parson 
may  know  what  to  demand,  and  it  may  be  sned  for  ifi  the  spiritual  court  -, 
bat  can  any  one  tdl  in  this  case,  what  the  parson  will  be  entitled  to  >  A 
modus  supposes  an  ancient  contract  to  have  so  much  yearly  in  lieu  and 
discharge  c^  tithes,  and  it  must  be  perpetual :  but  this  custom  is  desul- 
tory. There  ought  to  be  a  certain  and  perpetual  rule  for  the  parson  to 
go  by  in  his  demand.  This  modus  is  micertain  too,  as  to  the  place.  It 
may  be  converted  into  arable  land,  and  then  it  must  pay  tithe ;  but  when 
it  is  pasture  or  meadow,  by  only  stepping  into  the  next  parish,  the  occu- 
pier, instead  of  paying  tithe,  is  only  to  pay  this  modus,  and  the  parish 
may  combine  together  $— '*  you  shall  live  in  my  house,  and  I  in  your*s  ;'* 
and  there  is  no  reason  or  foundation  for  this  custom.  If  any  privilege  is 
to  be  allowed  to  the  occupiers,  the  parishioners  ought  to  have  it  in  re- 
Bped  of  the  burdensome  offices  they  undergo  5  and  as  this  is  a  discou- 
ragement to'  the  inhabitants,  so  it  is  a  loss  to  the  parson  too ;  for  the 
more  inhabitants  there  are,  the  greater  are  his  small  tithes.  In  the  case 
of  Bawdry  v.  Bushel,  the  court  were  so  dear  as  to  the  illegality  of  the 
modus,  they  would  not  grant  a  prohibition  3  and  this  case  is  stronger,  be- 
cause the  pkdntiffiB  pray  to  have  these  moduses  established. 

Mr.  Peere  IfUiiams.'^Tiibies  are  the  revenue  of  the  church,  and  due 
of  'common  right,  which  it  is  unreasonable  the  parson  should  be  defieated 
of  by  the  act  of  the  tenant,  and  iso  sl^t  an  acjt  too  as  a  removal ;  where- 
as no  modus  is  good  that  deprads  on  the  act  of  the  party,  without  it  be 
some  benefit  to  the  parson.  1  Rol.  Ab.  649.  To  repair  and  beautify 
tlie  -  body  of  the  church,  and  to  find  necessaries  for  it,  is  no  good  modus, 
because  the  parson  has  no  advantage  by  it>.  yet  tluit  is  a  pmis  and  ex- 
pensive work;  but  what  does  the  parson  gain  by  the  removal,  or  what 
esqpaooe.  is  the  party  put  to  ?  And  .if  a.  reasonable  conHmencement,  if  it 
cannot  be  shewn,  it  is  not  a  good  modus.    The  modus  is  to  arise^  though 

the 

(1)  ^fi/e,yol.i.  440, 


13 


1729-80. 

CRAFMAltf 

V. 
BISHOr  OF 
LINC<yLM« 


14 


GBAFMAM 

yxiHop  ot 

LIMCOUI* 


TITHE  CASES. 

the  occupier  takes  only  a  lodgiag  in  anotlier  pariab»  and  though  he  leaves 
bis  house  emptyi  what  reason,  what  foundation  oan  be  given  for  it) 
And  it  tends  to  depopulate  and  desolate  a  parish>  for  jj^teresi  will  always 
be  a  prevailing  ipotive.  A  good  modus  must  arise  from  the  consent  of 
the  parsopj  patron,  and  ordinaiy;  but  how  can  we  ever  suppose  the  par- 
son would  consent  to  these  moduses } 

.  It  is  a  rule  as  to  a  inodus,  that  no  custom  infroductiye  of  fraud  is  to 
be  allowed. ,  1  Loon.  09.  8tei>U  ▼«  Goodiaek  (I),  the.  custom  was,  that 
the  parsoQ  should  have  for  his  tithes  Uie  tenth  land  sowed  with  any  man* 
ner  of  com,  and  he  should  always  begin  his  reckoning  at  the  first  laxid 
that  was  next  to  the  church,  &c.  The  parson  shewed  that,  the  defendant 
by  fraud  and  covin  sow^  every  tenth  land  which  belonged  to  the  parson 
very  ill^  and  with  small  quantity  of  corn,  and  did  not  dung  and  manure 
it  as  he  did  the  other  nine  parts ;  by  means  whereof,  whilst  eadi  of  the 
other  nine  yielded  eight  cocks,  the  tenth  yielded  but  three  eocks ;  and 
for  this  matter  the  parson  libelled  in  the  spiritual  courts  and  confessed 
the  custom,  but  for  abusing  the  custom,  prayed  to  have  bis  tithes  in  kind. 
Tlie  defendant  prayed  a  prohibition,  and  the  parson  a  consultation;  and 
the  opinion  of  Wbat  justice,  was,  that  the  custom  was  against  common 
reason,  and  so  void.  Cro.  Eliz.  446.  It  was  adjudged  in  Sir  CharUi 
McrrUon'f^  case,  quoted  in  the  case  of  Gryiman  v.  Lme$  (2),  where  cme 
prescribed  to  pay  the  tenth  part  of  com  in  the  sheaf,  for  the  tithe  of  all 
which  [is]  in  sheaf,  and  of  all  which  is  raked,  that  this  was  an  imreason- ' 
able  prescription,  for  then  he  may  put  the  smaller  part  in  sheaves,  and 
leave  the  greater  part  to  be  raked. 

Ano^er  rule  is,  that  a  modus  ought  to  be  certain  and  permanent. 
2  Salk.  657,  case  4.  Startup  v.  Doderidge  (d),  a  modus  to  pay  2s.  in  the 
pound  of  the  improved  rent  was  held  naught,  upon  a  motion  for  pro- 
lubition, ,  foi;  that  is  to  rise  and  fall  as  the  land  is  let,  and  the  parson 
cannot  know  it.    2  Salk.  656,  case  ^. 

And  this  custom  is  unreasonable,  as  it  gives  a  greater  privilege  to 
foreigners,  than  inhabitaats.  1  Lev.  116.  A^d  though  the  reason  given 
in  that  book  is  not  law,  yet  the  inhabitants  are  subject  to  burdensome 
and  expensive  offices,  from  which  non-residenCs  are  exempt;  for  by  the 
48  £liz,  the  overseers  and  ^urchwardens  are  to  be  chosen  out  of  the 
inhabitants,  and  therefore  there  is  more  reason  to  fovour  them*  L4  leaving 
the  parish  a  good  conttderation^^  the  plaintilfe  do  wai  set  out  for  what 
time  there  must  be  a  aon-resideoce ;  wiU  it  week  or  a  fortnight  be  sufficient } 

Mr.  •  Aitorney^Generair  for  the  plaintiffs— Notwithatandiag  the  defen- 
dants have  said  that  a  modus  oi^ht  to  be  more  dear  and  positive  when 
the  plaintiff  prays  to  have  it  establiahed,  than  when  it  is  set  out  by  way 
pf  defence^  yet  in  both  cases  it  laust  he  proved*  and  must  be  good  in  law, 
which  is  sufficient.  We  have  proved,  these  moduses  beyond  contra- 
diction, and  the  defendants;  haive.not  produced-  one  instance  that  tithe 
was  ever  paid  in  kind»  and  therefore  they  must  adduce  ver|^  strong  argu- 
ments i^gaiqst  the  liegaUty  of  them,  and  after  soeh  long  usage  they  must 
not  be  set  aside  on  very.slighti  grounds,  to  the  prejwiioa  of  those  who 
have  purahased  the  lands,  and  whose  interest,  as  w«li  as  the  parson's, 
must  be  considered. 

Two  thhigs  are  necessary  to  a  modus ;  [1st]  Immemorial  usage,  and 
payment  of  qM  pro  quoi  wiiich  wo  have  paoved;  and,  secondly,  a  rea- 
sooabM  commencement*  And  it  is  soffident  to  shew  that  a  modus  might 
havQ.a  reasonable  eommencement,  thongh  we  cannot  possibly  prove  what 
was  the  reason  of  it*  The  feet  is,  that  these  huge  parishes  contained  a 
much  greater  quantity  df  ground  than  could  some  yeass  ago  he  occupied 
hy  the  inhabitants  :  thersfom  thsitthe  knds  mig^t  not  lie  waste,  whidi 
would  be  a  loss  both  tatlie  parsons  and  oRvaera,  and.  for>  the  encoamge* 
ment  of  sUungera  to  occupy  these  Imds,  and  that  the  paiaon  n%ht  hove 

.     .  .  something 

1)  Amu,  Td.  i.  93.  (2)  AnU,  voK  1. 112. 

[3}  D§ddertdge  y.  Stmiiqf,  amie,  V9l.  i  566. 
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the  parson,  patron,  and  ordinary,  came  to  an  agteemenl  with     ITSO-M. 
them  for  the  payment  of  tbia  annual  aom ;    and  it  is  aufficienl  for  na  to 
shew  that  this  might  have  been  the  reaaon  for  these  modnsea^  bat  it  is  not 
necessary  for  us  to  prove  it  was  so» 

As  to  the  case  in  1  Lev.  116,  the  law  makes  no  difference,  whether 
the  modos  tends  to  the  encouragement  of  the  parishioners,  or  of 
strangers ;  and  if  the  custom  had  extended  to  all  strangers^  it  would 
have  been  more  prejudicial  to  the  parson  i  and  the  reason  of  it  might 
have  been  to  prevent  any  fraud  frcun  the  two  parishes  lying  so  con- 
tigaons* 

Most  of  the  defendant's  ob|ections  arise  from  the  case  of  Bawdry  v. 
BuMhd;  but  no  amclusion  can  be  drawn  from  that  case  that  will  govern 
thia.  Kehle  had  not  set  forth  the  modus  [as  being]  for  pasture  and  mea- 
dow ground^  but  generally  for  every  acre  of  land. 

Their  first  objection  is,  that  these  moduses  are  unreasonable}  but  I 
have  ahewB  thei^  might  have  been  a  very  good  reason  for  their  com- 
mencement, and  therdore.Sttch  objection  to  them  is  of  no  weight;  and 
the  aame  might  be  made  to  many  moduses,  wliich  have  been  ac^udged  good 
inlaw. 

Secondly,  it  is  said  that  these  moduses  were  invented  to  cheat  the 
pamoa ;  but  this  is  no  objection,  unless  they  can  prove  that  such  a  use 
has  boen  made  of  .them,  tiut  the  occupier  removed  on  any  quarrel  with 
the  in^Nropriator,  or  to  distress  Jihn  as  to  the  otiier  tithes.  All  moduses 
are  lisible  to  fraud ;  but  it  is  not  easy  for  the  parishioner,  or .  probable 
that  he  will  leave  his  abode  on  this  account;  and  he  would  lose  more  by 
quitting  his  house  than  he  could  save  by  the  tithes. 

Thirdly,  they  say  these  moduses  are  not  certain  as  to  the  persons,  or 
aa  to  the  lands;  but  a  prescription  for  a  modus  didmandi  need  not  be 
mcne  fixed  than  for  a  non  deeimando.  The  Cistertians  were  discharged 
of  tithes,  quamdiu  in  proprut  maaHms,  S^c.  which  was  a  variable  pre- 
scription aa  to  the  persons  ^  why  may  not  lands  be  liable .  either  to  pay 
titfaea  or  a  modus  in  respect  of  the  occupiers,  aa  weU  as  by  course  of 
hnabandry?  Godbolt,  194.  brown's  case  (1),  there  was  a  modus  for 
tithe-hay  in  a  particolar  field,  which  was  sowed  for  seven  yeaxs.  lliat 
does  not  destroy  the  modus,  but  the  rector  shall  have  the  tithes  of  the 
oom,  the  vicar  the  modus  for  the  hay.  It  might  be  said  in  that  case, 
"  shall  it  be  in  the  power  of  the  occupier  wh^er  he  will  pay  tithe  in 
kind  or  n>t,  or  to  whom  he  will  pay  it  ?'*  That  is  as  variable  and 
dancing  as  tiie  present  custom,  and  puts  it  also  in  the  power  of  the  oc-* 
G^iier  ta  whom  he  will  pay*  Such  a  modus  has  been  allowed  good  at 
bw.  In  Cro.  EUz.  186.  CoUford  v.  Feofe  (2),  the  parson  sues  the  de- 
fondant  for  tithe  in  specie  of  certain  pastures  in  N.;  the  defendant  for  a 
prohibition  sormises  that  he  was  an  inhsbitant  in  S.,  aad  that  time  out  of 
mind  every  inhabitant  there  that  had  pastuves  in  N.,  had  paid  tithes  for 
tfiem  to  the  idcar  of  8.^  and  that  the.  vicar  of  S.  had  paid  the  parson  of 
N.  9d.  iM*  every  acre ;  and  the  court  held  that  the  piohSbition  lied;  for 
it  la  as  if  he  had  prescribed  to  pay  2d.  for  every  acre.  Cm.  BUa.  136 ;  and 
tlhera  are  many  cases  in  the  Szcheqaeri  in  which  this  modus  has  been 
established. 

The  case  in  £otte*s  Abridgement,  that  the  occupiers  used  to  repair  and 
beautify  the  church,  and  therefore  ov^hl  not  to  pay  tithes,  amounted  to 
a  turn  dedmando  ;  but  here  the  parsoa  has  4tf..an  acse. 

The  ease  of  StoHmp  r^Doderidget  was  to  pay  2ff.  in  the  pound,  of  the 
rack  rent  or  best  improved  value,  which  was  .uncertain ;  here  the  sum  to 
be  paid  isrfixed  and  certain. 

Mr.  IPtUer^— *The  constant  usage  proves  thai  there  was  such  a  contract, 
and  we  have  pioved  that  the  same  modus  has  been  constantly  paid  in  the 
pariah  of  Skq^es,  notwithstanding  the  pvohibition  was  denied  in  the 

case 
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C96e  o(  Bawdry  v.  Buthel;    aod  tbe  iohiMUuitfl  have  more  benefit  than 
^raogeis :  they  have  the  instnictioo  of  the  minister. 

The  first  objection  \b,  that  these  modnses  are  uncertain^  which  has  been 
ftiUj  answered  >  for  they  are  as  certain  and  permanent  as  many  others 
which  have  been  established.  Where,  a  modus  is  for  tithe  of  hay,  and 
if  the  lands  are  sown,  to  pay  tithe  in  kind;  in  Uiat  case  the  parson  can- 
not tell  before  hand  how  much  he  shall  have  the  neict  year;  he  cannot 
tell  whether  it  will  be  mowed  or  sown.  While  the  lands  are  occupied 
by  a  parishioner,  &c.  tithes  in  kind  are  to  be  paid,  if  by  a  stranger,  4d.  Sec. 
A  modns  is  not  permanent,  when  any  one  year  nothing  is  to  be  paid  to 
the  parson,  because  that  would  amount  to  a  immi  deemumdog  but  here 
something  must  be  paid.  And  these  customs  are  certain  as  to  the  lands, 
they  are  for  meadow  and  pasture  ground ;  and  as  to  d&e  persons  too^ 
they  most  be  paid  by  the  occupier. 

The  second  objection  is,  that  they  iue  liable  to  firand.  But  moduses 
more  subject  to  fraud  have  been  estahiished  j  for  if  they  are  made  use  of 
to  cheat  the  parson,  the  court  will  relieve  him,  and  make  them  pay 
^thes  in  kind,  which  accounts  for  the  case  of  iSlsMt  r.  Goodlaek  (1),  where 
the  court  would  not  grant  a  prohibition  in  siqiport  of  a  cheat,  though 
the  modus  was  confessed  -,  but  Moor,  in  the  report  of  that  case,  913, 
case  1200,  says,  a  prohibition  was  awarded,  notwithstanding  the  covin, 
because  the  parson  might  have  an  action  on  the  case  for  the  firaud  at  the 
cpmmon  law.  Th^  glebe  does  not  pay  tithes  to  the  vicar,  yet  if  the  im- 
propriator put  cattle  when  yeaning  on  that  land,  the  Yicar  shall  recover 
the  tithes .  because  of  the  fraud.  Moor,  000,  case  1277.  Cro.  £li2.  407* 
Moor,  803,  case  1186.    Hob.  30. 

The  other  objection  is,  that  the  parson  must  have  a  benefit :  so  he  has 
by  these  moduses.  They  cannot  rncan^  that  he  must  have  as  much  as 
the  tithci  for  then  the  objection  would  run  to  all  moduses ;  but  that 
which  comes  in  lieu  of  th?  tithes  must  be  paid  to  the  parson  himself. 

Mr.  Crewe, — ^There  are  many  precedents  of  such  a  modus  being  ad- 
judged good,  Hfll.  16.  c.  a.  1.  Rot.  1648.  in  C  B.  2  Brown's  Entr. 
104,  105,  106.  The  vicar  libelled  for  tithes  in  the  spiritual  court,  and 
a  prohibitipn  was  granted  on  suggestion  that  strangers  who  occupied 
lands  in  that  parfish  should  pay  the  modus  of  lOd.  an  acre,  and  there  are 
many  decrees  for  the  payment  of  such  a  modus  in  the  court  of  Exche- 
quer. Tr.  12  Car.  2.  Piggoi  v.  Lototl^  the  vicar  brought  his  bill  to  be 
paid  tithes  in  kind,  and  &e  defendant  suggested  a  custom  for  foreigners  ^ 
to  pay  4d.  an  acre,  for  the  tithe  of  meadow  and  pasture,  and  an  issue  was 
directed,  and  a  verdict  found  for  the  defendant,  and  the  bill  was  dis- 
missed :  both  these  resolutions  were  prior  in  time  to  the  case  of  Bawdry 
V.  Bushel,  which  was  in  the  15  Car.  2.,  and  there  have  been  many  such 
decrees  since  that  time.  Hil.  25  Car r  2.  (2),  the  rector  filed  his  bill  for 
such  a  customary  modus  of  6d.  an  acre,  and  the  modus  was  established. 
Tr.  30  Car.  2.  a  bill  was  brought  for  payment  of  tithes  ;  the  defendant 
pleaded  such  a  custom  as  in  this  case,  and  two  issues  were  admitted ; 
one,  whether  there  was  such  a  custom  5  and  the  other,  what  lands  the 
defendant  occupied )  and  the  court  decreed  accoi^Ungiy.  32.  Car.  2. 
The  bill  was  brought  for'  tithes,  and  the  defendant  pleaded  a  modus  of 
12i/.  an  acre,  for  land  newly  converted  to  tillage,  and  4d.  for  antient 
pasture :  there  the  court  were  of  opinion,  that  the  modus  was  well 
proved,  and  ordered  a  case  to  be  made  for  the  opinion  of  the  judges,  who 
were  of  opinion,  that  this  was  a  void  modus  3  and  certainly  it  was  so,  for 
being  coupled  with  the  12d.  for  the  new  converted  ground,  it  could  not 
be  good.  But  afterwards,  Mich.  2  W.  3r  M.  ClaxUm  v.  LangUm,  the 
successor  of  the  plaintiff  brou^t  a  bill  for  tithes  in  kind,  and  the  de- 
fendant insisted  on  the  modus  of  4d.  an  acre.  The  plaintiff  confessed 
the  custom,  but  claimed  the  benefit  of  the. former  decree,  and  declared  it 
to  be  his  only  inducement  for  bringing  his  bill :  but  the  court  declared 

it 
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klo  be  a  good  custom.  In  the  case  of  Row  v.  The  Bishop  of  Exeter  (I), 
a  modus  to  pay  2d.  a  hogshead  for  cyder  was  established  (2).  In  Rollers 
Abr.  649,  case  8,  060^  case  9,  it  is  said  the  custom  would  have  been  good^ 
if  it  hafi  been  to  repair  the  chancel,  because  that  would  have  been  a 
benefit  to  the  parson;  here  the  thing  to  be  paid  is  certain,  and  that  is 
the  certainty  requisite  in  a  modus.  1  Keb.  612.  ca.  86,  a  prohibition  was 
refused  on  suggestion  of  a  modus  to  pay  is,  for  every  day's  ploughing  of 
wheat,  and  2s.  for  every  day's  ploughing  of  barley,  for  the  uncertainty. 
But,  if  the  modus  had  been  so  much  for  every  day*s  work,  with  an  aver- 
ment that  it  was  certainly  known,  and  how  much  it  contained,  it  would 
have  had  sufficient  certainty. 

Mr.  Justice  Foktbscue.^I  think  there  is  no  difficulty  to  determine  this 
question,  whether  these  are  l^al  moduses  or  not,  and  ^I  am  of  opinion 
that  they  are.  First,  I  would  observe  on  what  moduses  are  founded; 
The  books  say  they  are  real  compositions ;  and  they  are  allowed  both 
by  the  canon  and  civil  laws ;  and  as  they  are  founded  on  agreements,  they 
must  be  contained  in  some  instrument,  and  if  it  is  lost  the  parties  are  al- 
lowed to  prescribe  >  and  this  was  the  reason  Lord  Chief  Justice  Holt  went 
upon  in  the  case  of  Startup  and  Doderidge,  (though  he  was  against  the 
modus)  that  as  it  was  a  contract  between  the  parties,  it  was  hard  to  break 
through  it,  when  it  was  weU  proved. 

But  the  defendants  say,  these  moduses  are  unreasonable.  I  have  sel- 
<lom  known  this  objection  made  to  a  modus,  because  nobody  can  tell  at 
this  distance  of  time  whether  it  was  reasonable  or  not  at  its  first  com- 
mencement; but  the  law  supposes  it  was,  8  Edw.  4.  13  b.  But  they 
are  not  unreasonable,  they  are  an  ease  to  the  parson,  for  he  is  not  bound 
to  attend  foreigners.  It  is  said,  that  they  take  more  notice  of  foreigners 
than  inhabitants :  but  was  it  not  in  the  power  of  the  parson,  patron,  dnd 
ordinary  to  give  them  what  privileges  they  pleased  ?  they  create  no  burden 
on  the  inhabttimts.  , 

But  it  is  objected,  that  they  are  uncertain  $  and  if  they  are,  then  in- 
deed, they  are  not  good  in  point  of  law,  for  they  would  amount  to  a  non 
decimando  :  but  can  any  case  happen  in  which  the  parson  will  not  either 
have  this  modus  or  the  tithes  ?  and  there  is  no  uncertainty,  for  what  is  to 
be  paid  on  every  contingency,  is  fixed.  In  lU^e's  Abr.  265,  a  modus 
to  pay  a  shilling  or  thereabouts  for  every  acre  of  arable  land  was  ad- 
judged uncertain;  and  as  the  customs  are  laid  with  relation  to  the  pa- 
rishes, they  are  an  advantage  to  the  rector,  and  a  foreigner  may  come 
and  reside  in  the  parish,  and  then  he  will  {my  tithes,  as  well  as  one 
who  occupies  lands,  and  is  a  parishioner, '  may  leave  it.  Here  is  no  un- 
certainty IB  the  modus,  but  the  only  thing  uncertain  b,  whether  the 
modus  or  tithes  in  kind' are  to  be  paid. 

In  this  case  the  parson  has  a  benefit,  he  has  Ad.  an  acre,  and  I  do  not 
know  but  once  it  might  be  a  fourth  part  of  the  value  of  the  lands.  The 
modus  to  repair  the  church,  in  lieu  of  tithes,  could  not  be  good,  be- 
cause the  parishioner  was  bound  to  do  it  without  such  a  modus,  and  the 
doing  of  it  vras  no  benefit  to  the  parson  ;  but,  if  it  had  been  to  repair  the 
chancel,  it  had  been  a  good  modus,  for  that  would  have  been  an  advan- 
tage to  the  parson. 

1  cannot  rely  on  the  case  of  Bawdrey  v.  BushelL  It  was  determined 
on  a  motion,  and  the  prohibition  might  be  denied  for  other  reasons ;  it 
is  a  strange  resolution.  Sure  a  man  may  give  up  his  right  on  what 
terms  he  pl|WifB.  And  the  reason  mentioned  in  Levinz  is  not  good 
in  law,  for  it-^  a  settled  point,  that  foreigners  are  bound  to  contribute 
to  the  repairs  andVestments  of  the  church,  and  to  pay  all  parish  duties, 
and  Mr.  Creuse*s  eases  are  expressly  in  point ;  and  in  the  case  of  Bate  v. 
Hawiand,  decreed  b  t}ie  court  of  Exchequer  1726  (3),  a  modus  to  pay 
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4d,  an  acre  for  high  land,  and  Sd.  an  acre  for  low  land,  was  adju^g^  * 
good  modus. 

Mr.  Justice  Rbynoi4>s**-**A  modus  is  a  real  composition  run  into  a 
prescription,  made  concurrenii6u9.  iii  gvi  de  jure  requiruntur,  who  m%ht 
dispose  of  the  rights  of  the  church  as  well  as  private  persons  of  theirs^ 
and  if  these  contracts  now  appeared  in  writing,  they  would  be  good,  and 
the  memorials  being  lost^  the  parties  may  prescribe,  and  shall  have  the 
same  advantage  of  them  as  if  they  appeared.  If  these  customs  were 
universal,  they  would  undoubtedly  be  good,  and  then  the  question  will 
be,  whether  the  restrictions  shall  make  them  void ;  and  if  they  would  be 
good  generally,  shall  the  parson  object  when  the  restrictions  are  for  his 
benefit  i  an4  it  cannot  now  be  discovered  whether  the  parishes  were  not 
formerly  united,  or  did  not  partake  of  saqrarmentals :  but,  if  these  mo- 
duses  are  so  uncertain  that  the  parson  cannot  know  what  to  demand,  I 
allow  they  are  bad.  All  the  certainty  requisite 'to  a  modus  is  this,  that 
when  the  circumstances  are  the  same,  there  shall  be  tiie  same  modus  : 
and  it  is  not  uncertain,  because  the  parson  is  now  to  have  a  modus,  and 
pow  to  be  paid  tithes ;  for  that  is  as  certain  as  the  cti$es  of  nan  deci^ 
numdot  where  the  parson  has  sometimes  tithes  and  sometimes  nothing ; 
9nd  thia  is  no  loss  to  the  inhabitants^  they  do  not  pay  more,  though  the 
parson  has  less,  and  the  surplus  is  not  thrown  aa  a  load  on  their  estates. 

The  single  authority  for  the  defendants  is  the  case  of  Bawdry  and 
Btaheii,  which  was  determined  on  a  sudden  motion,  and  no  rule  given 
to  shew  cause,  and  is  founded  on  reasons  that  are  not  law ;  and  though 
we  have  the  contemporary  reports  of  Siderfin  and  Ra^ond,  they  take  no 
notice  of  that  case;  and  I  believe  the  parties  had  recourse  to  another 
court  that  granted  a  prohibition,  because  the  custom  has  subsisted  in 
that  parish  ever  since,  notwithstanding  tiie  prohibition  was  denied.  And 
that  case  ought  not  to.be  regarded^  slnce.it  stands  single,  in  opposition 
to  so  many  contrary  resolutions  both  beibre  and  since  that  time,  many  of 
which  authorities'  have  been  cited  by  Mr.  Creuse. 

Loan  Chancslloa. — ^I  am  of  the  same  ^nipn.  The  plaintifEs  have 
proved  these  moduses  to  be  time  out  of  mind,  and  the  defendants  have 
jiot  produced  a  single  instance  i^  the  payment  of  tithe  in  kind ;  and  aa 
they  relate  to  so  many  parishes^  it  would  occasion  great  coofaalon  to 
set  them  aside.  Every  gnodus  supposes  a  composition,  which  being  lost, 
runs  into  a  prescription.  Suppojse  the  composition  had  been  lor  all  occu- 
piers, by  the  case  that  has  been  cited  by  Mr.  Justice  Fobtescxte,  that  would 
be  good,  and  wh^  should  it  malie  the  custopi  unreasonable  to  restrain  it  to 
those  that  live  out  of  the  two  parishes }  Does  making  die  composition 
with  part  only  of  the  occupiers  make  it  illegal  ?  I^ey  might  contract  with 
whom,  and  on  what  terms  they  pleased;  and  though  Kedmg,  in  the 
case  of  Bawdry  v.  Bushell^  says  there  was  no  precedent  of  such  a  modus, 
Mr.  Creuse  has  produced  two  resolutions  before  that  time  $  but  not  being 
in  print,  I  suppose  he  had  not  seen  them,  and  that  case  was  adjudged  on  a 
sudden  motion. 

There  is  no  uncertainty  in  these  moduse^,  for  then  indeed  no  time  or 
usage  could  make  them  good;  they  are  no  more  unoertatn  than  the  pre* 
scription  by  the  Cistertians  in  non  decmiando.  Do  not  the  tithes^  aHer* 
nately  belong  to  the  rector  or  vicar,  as  they  are  great  or  small  tithes  ? 
These  customs^  therefore,  being  no  way  uncertain,  and  having  held  so 
long,  must  be  established  on  the  pr^nal  bUl,  and  the  .'defendant's  cross* 
bill  for  tithes  in  kthd  must  be  dismissed^  withou|;  costs,  in  case  he  sub* 
mits  to  the  modus. 
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Brown  v.  Barlow.     [Decree  Book,  18  Feb.  1729.]     GwUl.  1001. 

nnHE  plaintiff,  as  the  rector  of  Burrow,  alias  Burroughs  in  the  county  of  Acomposidon 
-^   Leicester^  and  claiming  as  such  to  be  entitled  to  all  tithes  gre&t  and   ^tered  into 
sroaU,  in  the  twelfth  year  of  the  reign  of  Geo.  1,  filed  his  bill  against  ^^^^  ^^cu- 
Thomas  Barlow^  Isaac  Ashton^  Thomas  Simpson^  and  Charles  Barwell ;   pien  for  the  * 
stating^  that  the  three  first  named  defmdants  had  ever  since  the  plaintiff's  payment  of 
induction  in  1724,  held  and  occupied  divers  lands  in  the  parish,  and  had  certain  sums,  in 
the  several  tilheable  matters  in  the  bill  mentioned,  all  of  which  they  had  ^^bhid^n^on"* 
converted  to  their  own  use,  without  setting  out  the  tithes  thereof,  or  making  ^^  re*^?!  ^"^ 
any  satisfaction  to  the  plaintiff  for  the  same,  except  that  the  defendant  Bucceseors. 
Simpson  compounded  for  the  tithes  for  the  year  ending  Michaelmas  1724, 
before  which  time,  the  plaintiff  sought  no  account  from  the  last  named  de- 
fendant.    The  bill  stated,  that  the  three  first  named  defendants  combined 
with  Barwell,  and  pretended,  that  the  plaintiff  was  not  entitled  to  tithes  in 
kind,  but  that  certain  small  sums  had  been  paid  to  the  rector  in  lieu  of 
tithes,  and  that  the  plaintiff's  predecessors  had  accepted  the  same.    But 
the  bill  charged,  that  the  defendants  knew,  that  if  such  payments  had  been 
made,  they  were  not  received  as  moduses,  but  as  temporary  payments  3  axid 
that  such  payments  in  lieu  of  tithes  commenced  from  an  agreement  about 
1671,  between  William  Burrows  an  occupier,  and  Henry  Burrows  his  bro- 
ther, the  then  rector  of  the  said  parish;  as  appeared  by  certain  letters, 
written  from  the  said  William  Burrows  to  his  said  brother.    The  bill  forther 
charged,  that  divers  variations  had  been  made  in  the  said  agreement,  and 
the  same  had  long  since  expired,  and  ought  not  to  debar  Uie  plaintiff  from    > 
his  right  to  tithes  in  kind.    That  the  defendant  Barwell  and  certain  persons 
named  Smith  and  Hayward,  having  obtained  possession  of  the  said  agree- 
ment, refosed  to  produce  the  same.    The  bill  prayed,  that  the  defendants. 
Barlow,  Ashton,  and  Simpson,  might  be  decreed  to  account  for  theur  tithes 
in  kind,  and  that  the  defendant  Barwell  might  answer,  so  far  as  related  to 
the  said  agreeooeiit,  and  might  be  decreed  to  produce  tiie  same. 

The  defendant  Barlow,  by  his  answer,  admitted  the  plaintiff  to  be  rector, 
and  that  the  defendant  had  ever  since  1724,  held  and  occupied  divers  lands 
theretnafter  partkularly  mentioned,  and  that  he  had  not  set  forth^  but  h^ 
refused  to  set  forth  the  tithes  in  Hind  3  the  plaintiff  and  the  former  rectors 
not  bein^  entitled  to  the  same.  He  said,  that,  time  out  of  mind,  the  occu- 
piers of  certain  lands,  called  the  Moor  Husk,  had  paid  22. 125. 6d,  half  yearly, 
at  Lady  Day  and  Michaelmas,  in  lieu  of  all  tithes  arising  thereon  3  and 
that  such  payment  had-  been  claimed  and  received  hy  the  rector  of  Somerby, 
adjacent  to  the  said  rectory  of  Burrow,  as  a  portion  of  tithes,  issuing  out 
of  the  said  rectory  of  Burrow,  in  lieu  of  all  tithes  arising  on  the  said  lands 
called  the  Moor  Husk.  [The  defendant  then  stated,  that  the  occupiers  of 
the  several  lands  therein  described,  had  paid  to  the  rectors  of  the  said 
rectory  of  Burrow,  time  out  of  mind,  the  several  payments  in  his  answer 
specified,  as  moduses,  in  lieu  of  all  tithes  arising  on  the  same  lands.] 
That  he  had  tendered,  before  the  plaintiff  exhibited  his  bill,  the  said  mo- 
duses, for  all  the  time  demanded  by  the  bill,  and  was  then  ready  to  pay 
the  same  :  that  he  had  not  kept  any  account  of  his  tithes  in  kind,  not  ex- 
pecsting'  to  be  required  to  account  for  them  3  but  had,  as  nearly  as  he  could 
recollect,  set  forth  all  titheable  matters  and  things  arising  on  his  said  lands 
in  the  said  rectory.  He  denied  that  the  payments  aforesaid  were  temporary 
payments,  but  insisted,  that  the  same  were  moduses.  And  he  denied,  that 
such  payments  took  Itieir  origin  from  the  agreement  in  the  bill  mentioned : 
and  he  denied  that  he  had  such  agreement,  or  any  copy  thereof,  or  ever  saw 
aay  sudi. 

[The  defendants,  Isaac  Ashton  and  Thomas  Simpson,  put  in  answers  to 
nearly  the  same  effect  with  the  answer  of  the  defendant  Barlow  3  and  in* 

c  2  sisted 
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17'29>30.      sisted  on  several  payments,  in  their  answers   respectively  specified,  as 
BROWN         moduses,  in  lieu  of  tithes  of  the  several  lands  in  their  occupation.] 

The  defendant  Sarwell,  by  his  answer,  admitted  the  plaintiff  to  be  rec- 
tor 5  and  said,  that  Ann  Harwell,  an  infant,  the  daughter  and  heir  to  Simon 
Barwell,  was  entitled  to  several  lands  in  the  parish,  which  the  other  de- 
fendants occupied  :  that  the  defendant  Harwell,  as  steward  to  the  said  Ann 
Harwell,  had  received  of  the  other  defendants  the  rents  of  the  said  lands, 
and  had  allowed  them  several  sums  of  money  which  they  insisted  on,  and 
which  he,  on  inquiry,  found  had  time  out  of  mind  been  paid  to  the  rectors 
of  the  said  parish,  as  moduses,  in  lieu  of  all  tithes :  but  what  such  mo- 
duses  were,  or  what  were  the  payments,  or  whether  the  same  had  been 
paid  by  the  other  defendants,  he  did  not  know,  but  referred  the  plaintiff 
to  their  answers  :  he  always  apprehended,  that  the  plaintiff  was  not  entitled 
to  tithes  in  kind  froib  the  lands  occupied  by  the  other  defendants,  and  that 
the  plaintiff's  predecessors  had,  time  out  of  mind,  received  particular 
sums  in  lieu  of  tithes.  He  denied,  that  he  ever  had  the  agreement  in  the 
bill  mentioned,  or  any  copy  thereof,  or  any  letters  or  particulars  relating  to 
the  collection  of  tithes  withm  the  said  parish. 

Exceptions  having  been  taken  to  the  answer  of  the  defendant  Harwell, 
he  put  in  a  further  answer,  by  which  he  admitted  to  have  in  his  custody  a 
|)aper,  purporting  to  be  a  direction  for  collecting  of  tithes  for  the  parish  of 
Hurrow  for  one  year  for  the  grounds  therein  mentioned,  which  p<nper,  he 
believed,  was  copied  by  him  from  some  other  paper,  by  direction  of  Simon 
Barwell,  to  whom  he  was  then  clerk  5  but  from  what  paper  it  was  copied 
he  did  not  remember.  He  further  said,  that  he  had  never  seen,  or  known, 
or  had  been  informed  of  any  agreement  or  particular,  or  copy  thereof :  and 
denied  that  he  knew  any  thing  more  relating  to  the  tenants  paying  tithes  in 
kind  or  fixed  sums  than  he  had  stated  in  his  first  answer. 

The  plaintiff  replied  generally  to  the  answers  of  the  defendants  Ashton 
and  Simpson,  and  specially  to  the  answer  of  Harlow,  and  thereby  waived  lus 
demand  as  to  tithes  of  Moore  Husk,  but  insisted  on  all  his  other  demands  > 
the  defendants  rejoined,  and  witnesses  were  examined  on  both  sides.  The 
Court,  on  the  hearing  of  the  causes,  and  on  reading  the  depositions  on  both 
sides,  and  a  letter,  marked  (No.  1,)  dated  12  June,  1671,  signed  William 
Burrows,  and  addressed  to  Henry  Hurrows  ;  another  letter,  marked  (No. 
2,)  sighed  William  Burrows,  and  directed  to  Henry  Burrows  5  and  a  direc-- 
tion  for  the  collection  of  tithes  for  the  parson  of  Burrows,  referred  to  in  the 
last  letter,  declared  that  the  plaintiff  was  entitled  to  tithes  in  kind  from  the 
respective  lands  in  the  possession  of  the  defendants,  and  referred  it  to  the 
deputy  remembrancer  to  take  an  account  of  such  tithes  (I). 

Sir  Thomas  Penoslley,  Knight,  Lord  Chief  Baron. 

Sir  LiAWBENCB  Carter,  Knight. 

Sir  John  Comyns,  Knight. 

Sir  William  Thomson,  Knight. 
The  deputy  remembrancer  made  hb  report  in  pursuance  of  this  decree, 
and  thereby  certified  the  several  sums  therein  mentioned  to  be  due  from  the 
defendants  to  the  plaintiff;  and  which  report  was  confirmed  by  an  order, 
dated  (>tb  May,  I7d0. 

P.  3 

(1)  Id  the  manuscript  report  of  this  case  in  Owill.  1001,  it  is  stated  to  liavc  been  agre^ 
by  the  counsel  in  this  case,  that  where  there  is  a  composition  between  parwyi  and  occupier, 
the  parson's  successor  may  sue  in  this  court,  without  notice  that  he  refuses  tike  composition. 
But  if  he  at  first  accept  the  compoution,  it  will  have  Uie  effect  of  a  confirmation,  to  the 
extent  of  obliging  him  to  give  notice,  that  he  refuses  the  composition  and  demands  tithes 
in  kind,  before  he  sues  ;  otherwise  the  occupier  making  a  tender  before  suit,  and  ofi^ering  by 
answer  to  p«y  it,  and  relying  on  such  tender  as  a  defence,  shall  not  only  not  be  liable  to 
costs,  but,  in  most  cases,  entitled  to  costs.  There  does  not  however  appear,  from  the  De-* 
cree  Qook,  to  have  been  any  precise  decision  to  the  above  effect.  In  a  later  case,  Laie  v. 
BnUott,  post,.  Hil.  15  Geo.  2.  this  point  in  some  measure  came  before  the  court ;  but  there, 
the  party  entitled  to  the  tithes  had  his  costs,  notwithstanding  he  had  not  given  notice  of  *-'- 
intention  to  refuse  the  composition,  and  insist  cm  tithes  in  kind. 
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Fox  and  others  v.  Ayde  and  others.     [2  P.  Wms.  520.     Fitz  Gib. 
52.]     Gwfll.  697.  S.  C.  by  the  title  of  Ux.  v.  Raid,  1  Barnard.       '^--v-*^  * 
311. 

nr^HIS  was  a  bill  to  establish  a  modus  in  favour  of  the  inhabitants  of  Modus,  that  ia 
^    the  parish  of  Sturton  in  Nottinghamshire  ;  the  modus  was  in  con-   oonsidenition 
sideration,    that  after  the   grass  was  cut,    the  parishioner,  at  his   own  ^''"^^^iJ**" 
costs  and  chaiges^  made  the  tithe-grass  mto  hay,  by  strewing  the  grass  thcUthc  mL 
upon  the  ground,  (which  Was  called  tedding  it)  and  afterwards  gathering  into  bay,  the 
it  into  week  and  wind- rows  ;   therefore  the  fiersons  that  inhabited  within  parishioners 
this. parish  (the  greater  part  whereof  appeared  to  be  meadow-land)    were   Sh'^^f'^L^ 
to  pay  no  tithes  for  the  herbage  of  dry  and  unprofitable  cattle.  «ge*of  dryllnd 

But>  though  it  was  proved  in  the  cause,  that  the  parishioners  had  not,  unprofitable 
time  out  of  mind,    paid  tithes  for  the  herbage  of  dry  and  unprofitable  cattle,  held 
cattle,  yet  there  was  no  evidence,  that  this  excuse  for  not  paying  tithes  JJ^'  ^^ 
of  herbage  was  in  consideration  of  the  parishioners  making  tithe-grass  mig^t  be  a 
into  hay.    On  the  other  hand,  it  was  proved,  that  foreigners,  those  who  good  cnstom  or 
lived  out  of  the  town,  made  the  tithe-grass  into  hay,  as  well  as  the  in-  modus  to  ex- 
habitants,  and  yet  paid  tithe-herbage.    It  was  also  proved  by  the  plain-  ^?^.  ^*  ^ 
tiffis,  that  the  grass  was  tedded  and  spread,  and  not  divided  into  heaps  IJJyS^thheT 
or  oocks,  until  the  same  ivas  made  into  hay ;   that  in  this  parish  there  after  herbage 
was  a  vicar  endowed  with  the  small  tithes,  the  rectory  an  impropriation,  of  the  land,  the 
and  that  the  vicar  had  40/.  per  annum  out  of  it.  w"ii]!?*'*°^i 

Loan  Chancbllor.-— 1st,  This  may  be  a  good  custom  or  modus,  to  f^  hJy°it 
excuse  the  occupier  of  the  same  land  wherein  the  parishioners  made  grass   could  l^'no 
into  hay  from,  paying  tithe  of  after-herbage ;  but  it  can  be  no  good  mo-  good  modas  as 
dus  to  excuse  the  herbage-tithe  of  other  land  j  for,  at  that  rate,  a  man   *PjJ«  herbage 
might  mow  and  make  into  hay  only  a  small  parcel  of  ground,  containing  {Jj^*^  ^''^ 
about  a  quarter  or  half  an  acre  of  land,  and  by  this  means  be  excused  from      ^  modus  in 
the  tithe-herbage  of  100  head  of  cattle.  relation  to  the 

2dly,    It  seems  to  me  a  material  objection  against  the  custom,  that  tithes  due  to 
foreigners  living  out  of  the  parish,  though  they  have  no  privilege  of  being  maJ^M*^^ 
tithe-free  as  to  their  herbage,  yet  have  made  the  tithe-grass   into  hay,   bar  to  the  ]w- 
which  looks  as  if  it  were  the  usage  of  that  parish  for  the  parishioners  to   ment  of  a 
make  their  grass  into  hay  of  course.  ^^^^  tithe, 

3dly,  It  seems  material  what  some  of  the  witnesses  have  proved,  that  in  ^U^^|J^^ 
this  parish  the  parishioners,  when  they  cut  down  the  grass,  did  not  di-  ^^i  utbes^ri^ 
vide  it  into  ten  parts,  until  such  time  as  they  had  made  it  into  hay  5  for,  ginally  belong- 
of  consequence,  the  parson  could  not  have  any  opportunity  of  making  his  ^  to  the  par- 
tithe-grass  into  hay  himself.  "^^ '  *°f  ^ 

But,  4thly,  It  being  objected,  that  the  consideration  of  making  the  tithe-  g^Xwit 
grass  into  hay,  for  the  benefit  of  the  rector,  could  be  no  consideration  as  to  have 'been  time 
die  vicar,  who  was  entitled  to  the  small- tithes  of  herbage  j  oat  of  mind. 

Lord  Chancbllob  said,  that  is  nothing  (1)  j  for  originally,  and  of  com-  *"<*  therefore 
mon  right,  the  parson  was  entitled  to  all  the  tithes,  as  well  small  as  great,  ^^  ^^||^  ^^ 

and  parson  was  ea- 
titied  to  the  small  tithes. 
Parishioners  arc  not  bound,  dejure,  to  make  tithe  grass  into  hay ;  bat  only  to  cut  the  grass,  and  lay  it 
into  heaps  or  cocks. 

(1)  The  reporter  qnotes  as  an  authority  forthis,  Yelv.  86.  Oo.  Jac.  1 16.  Grfen  v.  Austin, 
but  refers  to  WkUatt  ▼.  Child,  8  Bulst.  220,  and  Brown  ▼.  Haywood^  2  Keb.  212,  as  decisions 
to  the  contrary.  In  fFiniall  v.  Child^  a  prohibition  was  prayed  to  a  suit  in  the  spiritual 
codrt  by  the  vicar  for  tithes,  suggesting  a  modus  to  pay  so  much  yearly  to  the  parson  of  the 
parish,  in  discbai|[e  of  tithes,  which  plea  had  been  there  disallowed.  The  wh9le  court 
sgrced,  that  this  modus  between  the  plainttfT  and  tlie  parson,  would  not  discharge  him  from 
the  pajrment  of  tithes  as  to  the  Ticar,  and  therefore  awarded  a  consultation.  The  case  in 
Keble  is  a  mere  declaration  by  Keelivo,  C.  J.  that  a  modus  paid  to  the  parson  is  no  dis- 
chaige  against  the  vicar. 
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and  tbe  modus  (supposing  it  to  be  a  good  one)  must  have  been  time  out  o^ 
mind,  and^  consequently^  must  have  begun  while  the  parson  was  seised  o^ 
the  small  as  well  as  of  the  great  tithes  ;  and  when  afterwards  the  vicarage 
was  derived  out  of  the  parsonage^  and  the  parson  by  consent  of  the  parsoQ 
and  ordinary^  endowed  the  vicar  with  these  small  tithes^  this  shall  not  pre- 
judice the  parishioners,  or  deprive  them  of  the  benefit  of  enjoying  their 
modus,  which  they  before  were  entitled  to. 

5thly,  It  was  objected,  that  the  parishioners,  de  jure,  ought  to  make  the. 
tithe-grass  into  hay. 

Biit  the  Lord  ChanciSllob  declared  the  law  to  be  otherwise,  and  inter- 
rupted the  counsel  when  Hiey  began  to  speak  to  this,  saying,  that  all  the* 
parishioners  were  bound  to  do  was,  (1)  to  cut  down  the  grass,  and  divide  it 
into  ten  parts,  after  which  the  parson  was  to  make  it  into  hay ;  and  that 
this  had  been  so  resolved  in  a  Devonshire  case  (the  case  of  one  Reynolds)  ; 
however,  in  regard  foreigners,  having  meadow-land  in  this  parish,  made 
their  tithe-grass  into  hay  as  well  as  the  parishioners,  and  yet  paid  tithe  of 
the  herbage,  and  by  reason  of  the  other  objections  above-mentioned ;  it 
would  be  too  much  in  a  court  of  equity  to  establish  this  modus,  especially' 
where  it  was  insisted  upon  (as  in  this  case)  that  the  parishioner  making 
tithe-grass  into  hay  did  not  only  excuse  the  herbage  of  that  ground  from 
tithe-herbage,  but  also  the  tithe-herbage  that  the  parishioner  was  to  pay 
for  any  land  he  depastured  within  the  parish,  though  it  might  be  a  great 
parcel  of  pasture  land,  and  though  the  same  might  be  fed  aU  the  year. 

Dismiss  the  bill  with  costs ;  but  without  prejudice  as  to  any  litigation, 
that  may  be  made  touching  the  same  at  law.    [2  P.  WHL  628.] 

Lord  ChancxIlob.— It  was  a  common  law  resolution  in  one  Reynold^ 
case,  in  the  llth  of  Jac.  1.  that  the  parishioners  of  common  right  are  not 
bound  to  make  the  grass  into  hay,  and  therefore  the  making  of  it  into 
hay  may  be  a  good  discharge  of  the  tithes  of  the  aftermath ;  but  'tis  a  non 
decinumdo  for  tithes  of  a  dififerent  nature,  payable  of  common  right  5  so 
that  this  is  a  void  modus,  and  the  bill  must  be  dismissed  with  costs. 
iFitz  Gib.  62.] 

(1)  See  1  Roll.  Abr.  644,  accord.  Bat  see  also  1  Roll.  Rep.  172,  contra  ;  and  note,  the 
tithes  are  called  tithes  of  hay,  and  not  of  grass. 

P.  3  Geo.  2.    A,  D.  1729.   Scacc, 
Taylor,  Clerk,  v.  Walker.    [Bunb.  267.]    Gwifl.  699. 

No  objection  to   11^^  ^7  ^^^  plainti£f,  as  rector  of  Checkley,  in  the  cotmty  of  Stafford,- 
a  modus,  that    -^^  for  tithes  of  five  closes,  in  that  pcurisb,  in  the  defendant'^  possession, 
upon  an  issue         The  defendant  by  his  answer  insisted,  thai  there  was  a  modus  of  S».  Ad. 
i^hould  be       ^^  ^^^  ^^  ^^^  tithes  arising   on  the  five  closes,  and  that  no  tithes  in  kind 
found  to  cover    were  ever  paid. 

more  land  than  Upon  the  hearing,  the  court  directed  an  issue  to  try  the  modus  j  and 
was  contended  upon  the  trial  it  appeared  in  the  evidence,  that  this  modus  was  payable, 
^"''*  n6t  only  for  the  five  closes,  but  two  closes  more,  particularly  named.    Mr, 

Justice  Pbobyk,  upon  this  evidence  (at  Stafford)  directed  the  jury,  who  ac- 
cordmgly  gave  a  verdict  for  the  plaintiff  against  the  modus. 

Now,  upon  the  return  of  the  posiea,  it  was  moved  for  a  new  trial ;  for 
that  this  being  an  issue  to  inform  the  conscience  of  the  court,  the  defendant 
ought  not  to  be  held  so  strictly,  especially  since  no  proof  of  tithes  in  kind 
being  paid  was  given  ^  and  therefore  though  it  extended  to  two  closes 
more,  yet  it  was  less  than  really  the  prescription  was,  which  he  insisted  on, 
and  therefore  he  ought  to  have  had  the  benefit  of  the  proof,  as  to  five 
closes  only. 

For  the  plaintiff  it  was  insisted,  that  a  modus  ought  to  be  certain,  being 
in  bar  of  common  right,  and  therefore  he  has  failed  in  the  defence  he  in- 
sisted '  on ;  and  Mr.  Justice  Pbobtn*s  opinion,  as  certified  by  Baron  Halb, 
was  relied  on.    But,  per  Mam  curiam^  a  new  trial  was  granted;  and  they 

said 
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said  they;  could  not  distinguilBh  thb  ^m  tiie  oaK  of  a  prohibkioB ;  aad        17*20. 
died  Uetley,  9.    1   Vent.  83.     Hob;  ^4.     lat  Show,  at?;;   4^Mo4.  80..    ,  tatim 
Cartb.  89«  Cro.  Kiz.  631,  7». 


WALXMI» 


T.  3  &  4  Geo.  2.  1730(1).    Scacc. 
Bree  v.  Drew.  [Decree  Book,  24th  June,  1730.]     Gwill.  TOO.  ^^^^• 

THE  plaintiff,   in  Michaelmas  Term  1729,   as  rector,    filed  his  bill  Underwood 

againat  the>  defendant  Francis  Drew,  stating,  that  the  defendant,  being  felled  for 

in  February  1727,  bought  a  quantity  of  oak  trees,  under  the  age  of  twenty  ^  purpose  of 

years,  which  he  had  felled  and  oon^Ferted  to  his  own  use,  without  setting  Jj  uSo^S^" 

out  the  tithe  thereof,  or  making  satisfaction  for  the  same  to  the  plaintiff;  mop-staves,  ' 

but  he  had  set  out  the  titlie  in  an  irregular  manner,  (viz.)'  in  slays  or  rows,  &c.  held,  that 

before  the  same  was  made  up  into  fagots,  or  stacks  of  equal  size.     The  ^^\f ***}'!f  **"' 

bill  further  stated,  that  the  defendant  refused  to  account  for  the  same  j   S|;^!5^r  irL-,- 
„,  ^m    ^  ,  «ii'      1  1 .  I  1   ■  tnereof  in  rows 

alleging,   that  it  would  have  been  great  expence  to  him  to  have  mado  as  the  wood 

up  the  said  wood  into  stocky  and-  have  set  out  the  tenth  stack  for  tithes ;  was  feUed  was 
becauae  he  converted  the  same  into  smart-hoops,  piop-staves,  brobm-  ■"JSciwit  ;^  and 
staves,  charcoal,  and  small  coal,  without  setting  it  up  in  stacks.  ^"J^anoj- 

The  defendant,  by,  his  answer,  admitted  the  plaintiff  to  bo  rector,  and   count,  insisting 
entitled  to  the  usual  tithes  arising  in  the  parish.     Up  stated,  that  being  a  that  the  wood 
dealer  in  timber  and  underwood,  he  did,  about  the  time  in  the  bill  men-   cmght  to  be 
tiooed.  buy  of  Abraham  Thorpe  the  underwood  of  sixteen  acres,  for  which   "^*  'dstiuAs 
he  gave  him  twenty  gnineas,  and  the  defendant  caused  tiie  same  to  be  fell-  ^^  ^^  ^^^  ' 
ed,  and,  intending  to  convert  thft  same  into  smart-hoops,   mop-staves,   then  set  ont, 
charcoal,  small  coal,,  faggot-bands,  and  several  other  uses,  he  sent  notice  was  dismissed 
to  the  plaiDtiff  to  come  and  tithe  the  said  underwood,  which  he  admitted   ^^^  ^^'^'^' 
lay  in  slays  or  rojurs,  as  the  same  had  been  cut,  on  a  day  then  appointed  by 
the  defendant :  but  the  plaintiff  not  coming  or  sending  any  person  to  lot 
out  the  tithes,  and  defendant,  knowing  it  would  be  much  to  his  prejudice  if  the 
said  imderwood  was  not  soon  converted  to  such  uses  as  the  same  was  proper 
for,  sent  two  honest  and  impartial  men  and  desired  they  would  $et  out  the 
said  tithes  fairly  and  impartiaUy  between  the  plaintiff  and  the  defendant ;  and 
they  accordingly,  on  the  9th  February,  1727,  set  out  the  tithe  fairly  and  im- 
poctially,  as  he  Ij^elieved,  and.  he  converted  the  residue  to  eome  or  all  of  the 
purposes  afoi?esaid,.and  the  plaintiff  might  have  taken  away  his  tithes ;  but  he 
insisted,  that  the  defendant  should  convert  his  parti,  ^o  set  out  for  tithes, 
to  the  samie  uses  to.  which  the  defendant  had  converted  the  other  part  of 
the  said  uod^rwoofl,  ifjhicl^  the  defendant  irefused  to  do  j  and  he  hoped  it 
i^as  lawful  to  r4t^se  so  unreasonable  a  request,  the  charge  of  converting 
sach  undeinvood,  in  the  manner  the  defendant  had  cpnvertcd  the  same, 
amounting  to  great  part,  if  not  more,  than  the  value  thereof.     The  defend- 
ant also  insisted,  that  he  was  not  bound  to  make  the  tithes  of  the  said  un- 
derwood into  faggots  or  stacks,  especially  as  he  did  not  make  his  own  wood 
into  such.     He  admitted  that  he  had  niade  no  satisfaction  for  the  said 
tithes;  but  the  defendant  might  have  carriied.  away  the  tithes,  and  had 
been  requested  so  to  do.    He  denied  that  he  bought  any  oak  trees,  but  only 
underwood.     He  believed,  that  the  tithe  set  out  was  more  than  the  tenth 
part,  and  that  the  value  of  the  tithes  was  "6l,  7s.  6d.,  and  that  the  tithes  re- 
mained in  the  coppice  w;here  the  same  were  felled.    Ue  admitted,  that  he 
ha4  agreed  with  workmen  to  convert  the  said  uijiderwopd,  or  great  part 
there^,  into  underwood,  faggots,  ostry-bands,  charcoal,  and  small  coal, 
and  tiie  plaintiff  refusing  to.  agree  for  the  tithesj  prevented  the  defendant 
from  converting  the  same  to  smart-hoops,  mop-staves,  broom -staves,  and 
other  uses,  to  his  great  prejudice.    Tlie  defendant  denied,  that  he  bought 
any  other  underwood,  except  twenty-two  acres,  for  the  tithe  whereof  he 
agreed  with  the  plaintiff,  before  the  same  was  made  into  faggots  or  con- 
verted ;  nor  did  the  plaintiff  then  ioMSt  on  having  the  same  made  into  fag- 

goU 
(1)  1729uiGwUl. 
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gots  or  stacks.    And  he  hoped  be  should  not  be  compelled  to  accoimt  with 
or  satisfy  the  plaintiff  for  his  said  tithes,  otherwise  than  as  aforesaid. 

The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  ex- 
amined on  both  sides ;  and  the  court,  on  the  hearing  of  the  cause,  and  on 
readmg  a  decree  of  this  court,  dated  18th  November,  1872,  in  a  cause  of 
Brabmm  v.  Ayres  (1),  and  another  decree  of  this  court,  in  Waterman  r. 
Jones  (2),  dated  13th  June,  1706,  and  the  depositions  of  the  witnesses  on 
both  sides,  dismissed  the  plaintiff's  bill  with  costs. 

(1)  I  Wood.  126,  taUe,  vol.  i.  (2)  1  Wood.  463,  auie,  toI.  L 


T,  3  &  4  Geo.  2.    A.  D.  1730.    Scacc. 
BetisoHv.  Olive.    [Bunb.'284.]     Gwill.  701. 

Defendant  not  V^^^^  ^^  ^^^  impropriator  of  Bromley  St.  Leonard,  in  the  county  of 
denpigthe        -"  Middlesex,  for  tithe-hay,  &c. 

plaintiff '8  UUe,  The  defendant,  in  his  answer,  did  not  deny  the  plaintiff's  title,  but  in- 
to lith'^Sa****'  fiisted  upon  an  exemption,  as  being  parcel  of  one  of  the  greater  abbies,  which 
but  setUoff  up     ^^^^  to  the  crown  by  statute  31  H.  6.  c.  13. 

an  exemption.  Upon  hearing  the  cause,  the  Lord  Chikf  Baron  thought,  that  where 
mast  proTe  it.  the  defendant  admits  the  general  right,  and  insists  only  upon  his  exemp- 
iF^lahi  tion,  such  admission  is  sufficient  to  put  the  defendant  upon  proving  his  ex- 
read  •  becanae  ^™P^^oQ>  ^^'^  ^^^  plaintiff  (although  a  lay  impropriator)  is  under  no  neces- 
not  shewn  to  be  sity  of  proving  payment  of  tithes  to  him. 

concerning  the  2.  A  decree  in  1763,  was  offered  to  be  produced  in  evidence,  wherein 
aame  lands  or  the  then  impropriator  was  plaintiff,  and  Semain  defendant,  and  wherein  the 
MhdstenM-  pla*^^^^**  *itl^  ^^  affirmed  ;  but  the  court  would  not  permit  this  decree  to 
counts  in  34  &  ^^  read,  because  the  now  plaintiff  could  not  shew,  that  the  defendant 
35  H.  8.  per-  claimed  either  the  same  lands,  or  under  the  same  title  as  Semain. 
raittcd  to  be  3.  It    was   objected  for  the  plaintiff,    that  the  defendant's  producing 

'^  Deed  forty  n^iiuster's  accounts  34  &  36  H.  8.  was  not  sufficient,  being  subsequent  to 
yearsoldpr^es  8^^*  9^*  H.  6.  but  that  he  ought  to  shew  the  surrender,  or  when  it  came 
itself,  and  no      to  the  crown  $  but  this  objection  was  over-ruled. 

'dThi'  ^^h^^^'  ^'  ^  ^^^  ^^  produced  by  the  plaintiff,  dated  SO  March,  1080,  and  it 
pai^hi^U  or  ^^  admitted  it  was  old  enough  to  be  read  without  proof  5  but  Baron 
how  he  ^i»m^  Carter  objected,  that  the  pluntiff  should  give  some  account  how  he  came 
bjit.  by  it  j  the  Lord  Chibf  Baron,  however,  said,  he  could  not  see  the  use  of 

Deed  thir^-  that,  and  it  would  be  very  inconvenient ;  for  then  there  must  have  been  an 
does^noTprove  ^interrogatory  to  prove  this  matter  by  depositions ;  for  it  could  not  be  in- 
itself.  quired  into  on  the  order  to  prove  exhibits  j  and  the  deed  was  read  at  last. 

Verdict  not  by  consent  i  though  the  rest  of  the  barons  seemed  to  be  of  opinion  with 
proved  to  he       the  Lord  Chief  Baron. 

IS^euSds  not  ^-  Another  deed  in  1694  was  offered,  but  objected  to  hy  the  defendant, 
permitted  to  be  ^  ^^^  being  old  enough  to  prove  itself  3  and  by  the  court,  this  deed  was 
read.  not  admitted  to  be  read  3  for  though  sometimes  thirty-five,  or  even  thirty 

years,  have  been  thought  sufficient,  yet  not  where  it  is  objected  to  5  but 
the  usual  rule  is  forty  years. 

6.  The  plaintiff  had  brought  an  action  on  the  statute  of  2  and  3  Edw.  6. 
c.  13.  and  obtained  a  verdict,  which^he  offered  now  in  evidence;  but  it  was 
opposed,  because  this  was  a  matter  which  happened  after  issue  was 
joined  in  this  court;  and  the  plaintiff  not  being  able  to  prove  that  that  trial 
was  for  the  same  lands,  the  court  refused  to  admit  it. 

Note.  At  last  the  bill  was  retained  for  a  year,  and  the  plaijitiff  to  be  at 
liberty  to  bring  his  action  in  the  mean-time. 


M.  4 
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M.  4  Geo.  2,    A.  D.  1730.    Scacc.  ^— v-^ 

Hooper  y.  Letkridge  and  others.     [Bunb.  291] .     GwiU.  702. 

BILL  by  a  lay  impropriator  for  tithes  in  Pilton,  in  the  county  of  Devon.  Bill  by  lay  tm- 

Some  of  the  defendants  insisted  by  their  answer^  that  part  of  the  P!'?P"**°!j**' 

lands,  of  which  tithes  were  demanded,  ought  to  pay  tithes  to  Mr.  Incledon,  ^,^^j||^^  !,• 

who  was  entitled  to  a  portion  of  tithes  in  Pilton.     Other  defendants  in-  their  answer 

slsted,  that  they  were  tenants  to  Mr.  Rollc>  and  that  King  Henry  the  Eighth  let  up  a  title  in 


granted  to  his  ancestors  their  lands  and  the  tithes  thereof  prior  to  the  grant   other  persons 
of  the  rectory,  under  which  the  plaintiff  claimed.   Neither  Mr.  Incledon  nor   JJ^^^thoM  Mr- 
Mr.  Rolle  being  made  parties,  it  was  objected,  that  the  plaintiff  could  not   b|,q(,  not  being 


A 


proceed  as  to  these  lands  respectively  \  and  though  Mr.  Incledon  was  be-  made  parties  to 

fore  the  court  as  plaintiff  in  the  cross*bill,  yet  praying  an  exemption  as  to  the  suit,  held, 

other  hindsy  both  objections  were  allowed  per  totam  curiam.  tiff  couM'^noT" 

'^^^^^m^-—  proceed,  for 

M.  4  Geo.  2.    A.  D.  1730.    Scacc.  want  of  parties. 

jinon.    [Bunb.  294.]    GwiU.  703. 

A  RECTOR  agrees  with  a  parishioner  for  his  tithes  for  a  certain  sum,  A  compontion 

payable  yearly  at  Michaelmas ;  the  rector  dies  the  beginning  of  Sep»-  ***^*'^"i  ?  '^' 

tember ;  the  agreement  determining  by  the  death  of  the  parson,. the  sue-  rJhionerlf  fora 

cessor  shall  be  entitled  to  tithes  in  kind  only  from  the  death,  and  the  exe-  certain  sum 

cutor  of  the  last  incumbent  to  a  proportion,  according  to  the  agreement,  payable  jearly 

till  the  time  of  his  testator's  death;  and  this  is  by  an  equitable  con-   In  lien  of  tithes, 

,     ^*       ft\  /  .   ^  being  deter- 

struction(l).  minSlbythe 

rector's  death  before  the  end  of  the  year,  his  successor  is  entitled  to  tithes  in  kind  from  the  death,  and  the 
cxecnttw  of  the  last  incnmbent  to  a  proportion,  according  to  the  composition,  to  the  time  of  his  testator's 
death. 

(1)  The  reporter  adds  a  ftutrt,  whether  this  was  the -case  of  Mufy  y.  Webber,  in  5cacc. 
wherdn  it  Was  so  rcsolred.  ^^ 

H.  4  Geo.  2.    A.  D.  1730.    Scacc. 
Leigh  y.Maudsley.    [Bunb.  296.]     GwU1.70S. 

LAY  impropriator  by  his  biQ  sets  forth,  that  in  the  year  1724  he  was  On  a  bill  by  a 
seised  in  fee  of  all  impropriate  tithes  in  the  township  of  Westhaughton,  lay  impropri- 
in  the  parish  of  Dean,  fai  the  county  of  Lancaster.  •to'  fA^^' 

Upon  the  hearing,  he  went  no  further  in  his  evidence  of  the  title,  than  C^iff'^m' 
that  about  thirty-four  years  ago  these  tithes  were  reputed  to  belong  to  the  before,  the 
Andertons  of  Lostock,  under  whom  the  plaintiff  claimed  :  it  was  objected  tithes  were 
for  the  defendant,  that  here  was  not  a  sufficient  title  shewn,  since  a  layman  reputed  to  be- 
was  capable  of  tithes  in  pernancy,  but  from  the  crown,  since  32  H.  8.  c.  7.  JUX^homhc 
and  therefore  it  was  incumbent  on  the  plaintiff  to  show  how  he  derived  them  daimed,  held 
out  of  the  crown.  soffident ;  .but 

Per  totam  cttriai».— If  he  had  set  out  in  his  bill  a  tide  under  the  crown,  if  l»e  had  set 
and  derived  it  down,  he  must  have  proved  it,  as  he  had  set  it  forth ;  but  ^u^ niJdcrtiie 
since  he  has  not,  this  proof  is  sufficient.     IQuod  notd,  and  quare  former  crown,  he  must 
praecipe.]  hare  proved  it. 

The  defendant  in  his  answer  insisted,  that  his  lands  were  discharged,  as      Where  a  de- 
being  parcel  of  the  possessions  of  the  abbey  of  Cockenand,  dissolved  by  '""'^■"*  *"S** 
Stat.  31  H.  8.  c.  13;  but  there  having  been  several  instances  of  the  pay-  dbchamfixun 
ment  of  tithes  of  com  in  kind,  he  further  all^;cd,  that  since  no  hay  had  tithes,  im  can- 
ever  been  paid,  that  as  to  that  species  of  tithe,  he  ought  in  all  events  to  iu>t  have  the 
be  discharged,  as  agsdnst  a  lay  impropriator.  ^^dS  ^^  * 

But  per  ctiruim  .<— .\lthough  a  defendant  may  in  equity  insist  on  several  J^SSwu*" 
defences,  which  are  consistent,  yet  having  undertalcen  to  prove  a  general 
exemption,  and  failing  in  that,  he  cannot  have  the  benefit  of  the  other 
point  j  so  the  defendant  was  decreed  to  account  generally. 

P.  4 
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Laod  exempted 
from  thhes,  as 
being  part  of 
thcdemetnesof 
an  ancient  mo- 
naBtery,^belng 
inclosed  by  act 
of.  parliament, 
aliaU  not  lose 
the  benefit  of 
such  exemptioa 
by  being  in- 
dosed,  and 
shall  not  be 
made  liable  to 
tithes  by  any 
general  words 
in  the  act. 
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P.  4  Geo.  2:    A.  1>.  1731.    Dom.  Proc 
Pratl  y.  Hopkins  and  others.    (B  Bro.  P.  C.  521 .]     Gwilt.  704. 

nn^E  respondents  were  proprietors  and  occupiers  of  several  parcels  of 
-^    laod>  formerly  part  of  Glastonbury  commons,  and  commonly  called  - 
or  known  by  tbe  several  names  Conunon-moor^  Blackacre>  and  South- 
moor^  alias  Alder-moor,  which  were  enclosed  by  .virtue  of  an  act  of  parli* 
ament  made  for  that  purpose  in  the  year  1721. 

The  appellant,  in  the  year  1719,  obtained  a  lease  from  the  bishop 
of  Bath  a^  Wells  of  the  rectory  and  parsonage  of  St.  John  Baptist, 
with  the  chapel  of  St.  Bonning  in  Glastonbury^  and  other  chapels  therein 
mentioned,  and  of  all  tithes  thereto  belonging,  for  three  Uvea ;  and  after 
the  inclosure  of  the  commons,  viz.  in  Michaelmas  term  1724^,  he  ex- . 
hibited  his  bill  in  the  court  of  exche<^uer  against  tbe  defendants  and  others, 
in  order  to  compel  them  to  account  with  and  make  him  satisfaction  for  the 
tithes  arising  out  of  the  new  inclosures,  and  particidarly  out  of  South-moor. 

The  appellant  being  well  apprised  of  the  respondents'  defence  with  rela- 
tion to.  tbeir  lands  in  South-moor,  viz,  that  the  same  were  exempt  from  the 
payment  of  tithes^  as  having  been  part  of  the  demesnes  of  the  great  and 
ancient  monastery  of  Glastonbury,  in  his  bill  alleged,  that  South-moor  was 
not  part  of  the  demesnes  of  the  said  monastery ;  but  if  it  was,  and  might , 
for  that  reason  have  been  exempt  from  tithes  before  the  making  of  the  act 
for  inclosing  the  said  commons,  yet  the  same  was  made  liable  and  subject] 
to  the  payment  of  the  tithes  by  the  following  clauses  in  that  act. 

*'  Provided  always,  and  it  is  hereby  declared  and  enacted  by  the  authority 
aforesaid*  that  nothing  herein  contained  shall  extend,  or  be  construed  to 
extend,  to  prejudice  any  right  or  interest  which  the  lord  bishop  of  Beth, 
and  Well3,-  the  impropriator  of  the  lectory  er  parsonage  of  St.  John  Bap- 
tist, in  Glastonbury  aforesaid,  or  his  lessee,  hath,  have»  or  may  ha^e  to  an^^ 
tithes  which  shall  belong  or  may  accrue  to  them  or  either  of  them,  out  of 
the  said  new  indosuMS  hereby  to  be  made,  and  tiiat  such  impropriator,  or 
his  lessee  for  4ie  time  being,  shall  have  and  receive  all  tithea,  of  what  kind 
soever^  of  and  firom.  the  said  new  ioclosures,,  aS'  he  is  or  shall  be  by  law 
entitled  to  have  and  receive  the  same,  a&  rector  or  in^ropriator  of  the  said 
parish  i  notwithstanding  any  modus,  or  pretence  of  a  modus  or  coQipo- 
sition  in.  any  ether  parte  of  the  said  parish  or  any  exemption  whatsoever.'* 
— '*  And  it  is  hereby  further  enacted  by  the  auUiority  aforesaid,  that  the. 
said  bishop  of  Bath  and  Wells,  the  impropriator  of  the  rectory  or  parsonage 
of  St.  John  Baptist  in  Ghistoiibury,  for  the  time  beii^,  or  his  lessee,  as  th& 
said  bishop  or  lessee  shall  be  respectively  possessed  or  entitled  to  tbe  tithes 
of  the  said  new  inclosurea,  shall  for  a  fovther  augmentation  and  better  pro- 
vision for  the  curate  of  the  said  parish  church  of  St.  John  Baptist  in  Glas* 
tonbury,  pay  or  cause  to  be  paid  unto  the  curate  of  the  said  parish  and  his 
successors  for  the  time  being  yearly  and  every  year  the  foil  sum  of  12/. 
of  kwfol  British  money  out  of  the  tithes  that  shall  or  may  arise  out  of  tbe 
said  new  inclosures  hereby  to  be  made  free  from  all  taxes  whotsoever.*' 

To  this  bill  the  respondents  put  in  theur  answers,  and  thereby  admitted 
the  appeUant's  right  to  tithes  out  of  all  such  parts  of  the  new  inclosures  as 
lay  in  Couamon^moor  or  Black*acre ;  but  as  to  such  parts  of  them  as  vrere 
taken  out  of  South-moor,  they  insisted  that  the  same  were  exempt  and  free 
from  tithes  j  the  said  common  called  South-moor,  which  had  heretofore 
been  of  much  greater  extent  than  what  was  intended  to  be  inclosed  by  the 
act»  having  formerly  l>een  part  of  the  demesnes  of  the  aforesaid  monastery, 
and  no  tithes  having  been  paid  or  answered  for  anypart  thereof:  and  the 
respondents  submitted  to  the  court  that  the  act,  as  passed,  had  not  given 
the  plaintiff  any  right  to  the  tithes,  to  which  he  was  not  before  entitled  by 
law. 

In  Trinity  term,   1726,  the  afipellanl  replied  to  the  respondents*  an- 
swers. 
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swera,  and  soon  After  oame  to  an  Hgreement  witii  them  to  accept  what  was 
due  for  tithea  arisiiig  out  of  Cominoii-moor,  and  Black-acre^  together  with 
his  oosto  -y  which  bemg  stated  together  at  172.  SM.  2d.  were  accordingly 
paid  to  the  appellant. 

After  this,  the  appellant  and  respondents  proceeded  to  examiae  their  wit- 
neases,  teudiing  the  demand  of  tithes  out  of  South«-moor  ;  and  the  depo- 
fiitioos  being  duly  published,  the  cause  came  on  to  be  heard  before  the: 
barons  on  the  19th  of  July  1728,  and  was  heard  in  part,  and>  by  consent 
on  both  sides,  adjourned  over  to  ^e  next  term ;  and,  upon  a  fnU  hearing 
on  the  14th  of  NoTcmber  following,  the  barons  unanimously  delivered  their 
opinions,  that  the  respondents  had  fully  proved  the  exemption  insisted  on 
by  their  answers ;  and  that  the  act  for  inclosing  the  commons  had  given 
the  appellant  no  new  right  to  titiies  out  of  the  said  lands  in  South-moor, 
and  therelbre  decreed  that  the  appellant/s  bill  should  be  dismissed  with 
coats. 

From  this  decree  the  appellant  appealed  to  the  House  of  Lords,  con- 
taadiag,  that  by  the  express  wonds  of  the  act,  the  impropriator  or  his  lessee. 
for  the  time  being  was  to  have  and  receive  all  tithes  of  what  kind  soever 
arising  from  the  new  indosures,  notwithstanding  any  modus  or  composition 
in  any  other  parts  of  the  parish,  or  any  exemption  whatsoever,  .and   that 
these  last  words  would  be  of  no  manner  of  use  if  the  inclosures  in  South- 
moor  were  to  be  exempt  from  the  payment  [of  tithes,  it  being  admitted  by 
the  respondents'   answer,  that  the  other  two  commons  ought  to  pay  tithe. 
That,  according  to  the  act,  a  certain  quantity  of  the  commons,  contain- 
ing ten  acres,  was  to  be  inclosed,  as  a  better  provision  for  the  curate 
of  the  parish  ;  but  no  distinction  was  ever  made  as  to  South-moor,  so 
that  the  allotment  might  as  well  be  made  of  lands  in  South-moor  as  in 
either  of  the  other  commons  :  whereas  if  South-moor  had  been  exempt 
from  the  payment  of  tithes,  and  had  not  been  intended  to  be  subject  to 
tithes  after  the  inclosures  were  made,  the  curate's  allotment  ought  to  ha^e 
been  confined  to  the  other  two  commons,  which  wece  confessedly  subject. 
to  the  payment  of  tithes.     That  the  impropriator  and  his  lessee  were 
expressly  obliged,  as  they  should  respectively  be  entitled  to  the  tithes  of 
new  enclosures,  to  pay  the  curate  of  the  parish  the  yearly  sum^  of  12/.  free 
from  all  taxes,  out  of  the  said  tithes }  whence  it  was  plain,  that  the  act 
never  intended  to  make  any  distinction  between  the  commons,  the  tithes 
of  all  new  inclosures  being  equally  made  the  fund  for  payment  of  this  12/. 
per  annum.    That  there  was  an  express  saving  in  the  act,  that  nothing 
tiierein  contained  should  extend  to  prejudice  &e  right  and  interest  of  one 
Mr.  Strode,  in  respect  of  an  incloBure  of  one  hundred  acres  made  by  him 
in  South  Moor  5  and  this  saving  wotild  have  been  equally  extended  to  the 
residue  of  the  moor,  unless  it  had  been  intended  to  be  subject  to  the  pay- 
ment of  tithes.    That  though  the  proprietors  and  owners,  who  had  inclosed 
the  commons,  had  greatly  improved  their  own  estates,  yet  it  appeared 
from  the  evidence,  that  the  rectory  was  thereby  lessened  in  value  for  want 
of  sufificient  ftocks  of  sheep  to  manure  the  arable  grounds^  by  which  means, 
and  by  the  annual  payment  of  12/.  to  the  curate,  which  the  appellant  had 
constantly  pud,  he  must  be  a  considerable  loser,  if  excluded  from  the 
tithes^of  the  hidosures  in  South-moor ;  and  therefore  it  was  hoped  that 
tiie  decree  would  be  reversed. 

On  the  other  side  it  was  said,  that  the  question  concerned  only  the  in- 
dosures of  the  common  called  South-moor,  which  by  the  proofs  in  the 
cause  appeared  to  be  part  of  the  demesnes  of  the  monastery  of  Glastonbury, 
and,  as  stich,  exempt  from  payment  of  tithes :  that  no  tithes  had  ever 
been  paid  for  this  common,  though  at  different  times  improvements  and 
inclosures  had  been  made  of  several  parts  of  it,  so  that  there  was  no  room 
for  the  court  to  doubt,  but  that,  at  the  time  of  passing'  the  act,  the  lands 
in  question  were  exempted  from  the  payment  of  tithes.  That  the  0rst 
clause  insisted  on  by  the  appellant,  was  only  a  general  saving  to  the  bishop 

and 
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and  his  lessee  of  their  former  right  to  tithes  ^  and  as  to  the  latter  port  of 
that  clause^  which  the  appellant  chiefly  relied  upon^  acts  of  parliament 
were  to^  have  a  reasonable  construction  ;  and  taking  the  whole  clause  to- 
gether. It  appeared  calculated  merely  to  preserTe  the  impropriator's  right, 
notwithstanding  any  pretence  of  a  modus,  &c.  in  other  parts  of  the  parish. 
And  it  would  be  very  extraordinary  by  the  general  words,  or  my  exemption 
wkatioever,  at  the  end  of  this  clause,  to  destroy  a  clear  legal  exemption, 
when  the  whole  drift  of  the  clause  was  only  to  preserve  such  right  as  the 
bishop,  the  impropriator,  or  his  lessee  then  had.  That  there  could, be  no 
reason  in  this  case  to  take  away  an  exemption  in  favour  of  an  impropriator, 
because  the  act  did  not  intend  to  diminish  the  tithes  ;  but,  on  the  contrary, 
the  tithes  arising  from  the  improvement  of  the  other  commons  woold 
greatly  increase  the  yearly  value  of  the  impropriation. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  thai 
the  same  should  be  dismissed,  and  the  decree  of  dismission  therein  com- 
plained of  affirmed.  And  it  was  further  ordered,  that  the  appellant  should 
pay  to  the  respondents  30/.  for  their  costs  in  respect  of  the  said  appeal(l). 

(1)  Decree  affinned,  Lorda*  Joum,  t.  23,  p.  559.     3  Bro.  P.  C.  p.  525. 

E.  4  Geo.  2.  1731. 
Kennedy^  Clerk j  v.  Goodwin.     fBuub.  301.]     2  Wo(h1.  305. 

GwUl.  708. 

Modus  of  4/.      1)  ECTOR  brings  a  bill  for  tithes  in  the  parish  of  South  Okcnclen,  in  the 

\(h,per  mmum,    M\  county  of  EssCX. 

for»&nii  of  tbe  j\^q  defendant  insists  upon  a  modus  of  four  pounds  ten  shillings,  payable 
of30A  heM  ^  ycariy  at  such  a  day,  for  his  farm  called  Quince  Farm,  which  was  [of  the 
rank.  '  value  of]  thirty  pounds  per  annum. 

It  was  objected  for  the  plaintiflT,  that  this  modus  was  too  rank,  and  of 
that  opinion  was  the  whole  court;  and  the  defendant  was  decreed  to 
account. 

Noia,  the  case  of  £(/jS^e  v.  Oglander,  Hilary  term,  1691,  was  cited  for 
the  defendant,  where  a  modus  of  eight  pounds  for  a  fiurm  of  eighty  pounds 
per  annum  was  allowed  to  be  a  good  modus  -,  and  also  the  case  of  Bishop  v. 
Arundeil,  Pasc.  1705,  where  a  modus  of  twenty- six  pounds  per  annum  for  a 
farm  (not  saying  of  what  value  the  farm  was)  was  allowed. 

T.  4  &  5  Geo.  2.  A.  D.  1731.    Dom.  Proc. 
Webb  V.  Gifard.    [4  Bro.  P.  C.  212.]     Gwill.  708. 

Mod  f  2d  ^I^HE  appellant  was  rector  of  the  parish  of  Stoke  next  Guildford  in  the 
forcTOTlmnb  County  of  Surry,  and  the  respondent  was  a  farmer  and  occupier  of 

in  lien  of  tithe'  lands  in  the  same  parish. 

lambs,  payable  In  Michaelmas  term  1729,  the  appellant  exhibited  a  bill  iii  the  court  of 
on  St.  Mark's  Exchequer  against  the  respondent,  setting  forth  that  he  was  entitled  to  all 
a^^as'^fr^"  the  tithes  arising  in  the  parish,  or  to  some  recompence  or  satisfaction  in 
manded,  not  a  lieu  thereof;  and  that  the  respondent,  from  the  year  172G  to  the  time  of 
void  modns  in  exhibiting  the  bill,  had  occupied  great  quantities  of  pasture  land  on  which 
1^^ '  ?^^  ^®  be  kept  great  numbers,  of  sheep,  from  which  he  had  lambs  yeaned,  the  tithes 
Sffto  trTtbc'  thereof  were  demanded  by  the  bill.  The  respondent,  by  his  answer,  ad- 
modns^law,  niitted  the  appellant  to  be  rector,  and  that  the  defendant  occupied  a  farm 
his  bill  dismis-  and  lands  in  the  parish,  consisting  of  28  acres  of  meadow  and  240  acres  of 
*^*  arable  land,  but  no  pasture  ground,  except  as  his  arable  came  round  in 

course  of  husbandry  to  be  sowed  with  grass  seeds,  when  sowed  with  sum* 
mer  com :  he  also  admitted,  that  about  Michaelmas  he  bought  a  number  of 
ewes  with  lamb,  and  had  from  them  great  numbers  of  lambs,  which  he 
sold )  but  insisted,  that  the  plaintiff  was  not  entitled  to  tithe  in  kind  of 

lambs. 
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lambs^  for  that  there  had  been  the  following  antleht  usage  and  custom  ap- 
[iroved  within  the  parish^  viz.  that  every  occupier  of  lands  and  tenements 
within  the  said  parish,  having  a  lamb  or  lambs  yeaned  within  the  said 
parish,  ought,  and  for  time  out  of  mind  had  used  to  pay  to  the  rector  of  the 
said  parish  for  the  time  being,  or  his  lessee,  for  every  lamb  so  yeaned  within 
the  said  parish,  the  sum  of  M,  and  no  more,  as  a  modus,  and  in  lieu  and 
full  satisfaction  of  the  tithe  of  every  such  lamb  ',  and  that  the  same  was 
payable  yearly  on  Saint  Mark's  day,  or  so  soon  after  as  demanded ;  and 
that  the  same  had  been  accepted  by  the  rector  of  the  said  rectory  for  the 
time  being,  in  lieu  of  the  tithe  of  lambs. 

On  the  14th  of  July  1731,  the  cause  came  on  to  be  heard ;  when  it  was, 
among  other  things,  decreed,  that  it  should  be  referred  to  .a  trial  at  law,  to 
try  the  modus  as  set  forth  and  insisted  on  by  the  defendant  in  his  answer,  at 
the  then  next  lent  assises  for  the  county  of  Surry,  in  a  feigned  action ;  and 
the  usual  directions  were  given  for  that  purpose. 

This  decree  vras  made  by  two  of  the  barons  only  |  and  therefore,  in  order  ^ 
to  have  the  opinion  of  the  whole  court,  the  appellant,  by  petition,  alleged 
that  he  conceived  himself  aggrieved  by  the  said  decree }  for  that  admitting 
the  modus  to  be  in  fact  as  insisted  on,  yet  that  the  same  was  void  in  law, 
and  as  such,  ought  not  to  be  allowed  ;  and  to  have  a  trial  of  that,  which  in 
itself  was  void  in  law,  would  be  fruitless  and  vain  ;  and  therefbre  prayed 
that  the  cause  might  be  reheard,  as  to  the  demand  of  tithe  lambs. 

This  petition  was  argued  before  all  the  barons  on  the  29th  November, 
1731 ;  and  they  being  of  opinion,  that  the  said,  modus  for  tithe  lambs  was 
not  a  void  modus  in  law,  refosed  to  grant  a  rehearing  on  that  point,  but  left 
the  appellant  to  try  the  modus  at  law  if  he  thought  fit. 

The  appellant  declining  to  go  to  a  trial  pursuant  to  the  said  orders,  it 
was  on  the  28th  November  1732  onlered,  that  the  plaintiff  should  shew 
cause  at  the  setting  down  of  causes  after  Michaelmas  term,  why  the  modus, 
as  insisted  on,  should  not  be  taken  pro  confesio;  and  no  cause  being  shewn, 
the  order  was  on  the  0th  December  following  made  absolute.  And  on  the 
8th  February,  1732,  it  was  ordered,  adjudged,  and  decreed,  tliat  so  much 
of  the  appellant's  bill,  as  related  to  bis  demand  of  tithe  lambs  in  kind, 
should  be  dismissed  with  costs. 

From  these  decrees,  orders,  and  proceedings,  the  appellant  appealed  to 
the  house  of  lords }  and  it  was  contended  in  support  of  such  appeal,  that 
the  issue  to  try  the  modus  ought  not  to  have  been  directed  before  the  ob- 
jections to  the  validity  and  legality  of  the  modus  were  considered  by  the 
court  3  because,  if  the  objections  were  allowed,  there  had  been  no  founda- 
tion to  send  such  issue  to  be  tried.  And  on  the  other  hand,  if  such  issue 
were  tried,  and  a  verdict  obtained,  establishing  the  fact  of  the  modus,  and 
afterwards,  on  hearing  the  objections,  the  court  should  be  of  opinion,  that 
it  was  not  a  good  modus ;  the  parties  would  then  have  been  put  to  great 
charges  and  trouble  to  no  purpose.  •  It  vras  however  submitted,  that  after 
the  issue  was  taken  pro  eonfesso,  against  the  appellant,  the  objections  ought 
to  have  prevailed,  and  the  modus  been  set  aside ;  because  a  custom  or  usage 
to  pay  a  sum  of  money  in  lieu  of  tithes  must  be  immemorial ;  but,  if  it  can 
be  shewn  by  evidence,  or  from  any  thing  in  the  nature  of  the  payment, 
that  it  is  not  ancient  and  .immemorial,  then  it  is  not  a  modus,  but  only  a 
composition,  which  may  bind  the  parson  who  makes  it,  but  cannot  bind  the 
successor  without  his  consent.  It  is  well  known,  that  in  ancient  times,  and 
long  within  the  time  of  legal  memory,  the  price  of  cattle  and  all  other  com- 
modities was  so  much  lower  than  at  present,  that  a  lamb,  which  now  may 
be  worth  2^.  0d.,  would  not,  two  hundred  years  ago,  have  been  worth  more 
than  &d,  or  in  some  such  proportion  :  but  in  the  present  case,  the  sum  of 
3d  insisted  on  to  have  been  anciently  and  immemorially  paid  in  lieu  of  every 
lamb  (which  sets  the  price  of  every  lamb  at  2;.  6d.)  is  so  near  the  value  of 
such  tidies,  even  at  this  day,  that  it  proves  itself  to  be  a  modem  composi- 
tion only,  and  not  an  ancient,  customary,  immemorial  payment  or  modus ; 

and 
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and  therefore  ought  not  to  biad  the  appellfint^  who  hud  a  i^igfat  to  his  tithes 
iokiiid. 

On  the  other  side  it  was  argued^. that  the  modus  beii^  a  matter  of  fiict^ 
if  in  anywise  doabiful>  was  properly  triable  by  a  jury,  especially  as  the  ap- 
pellant, at  the  hearing  of  the  oause,  refused  to  admit  the  fnct  of  such  modus : 
aad  the  court  would  not  bar  the  appellant  of  his  right  to  tithes,  until  4he 
respondent  had  established  the  £act  of  the  modus  he  had.  insisted  on  in  the 
most  solemn  manner,  by  a  trial  at  law.  As  to  the  objection,  that  the  modus 
upon  the  state  of  it  wa<  Toid,  and  ought  not  to  be  iJlowed,  and  that  there* 
fore  the  trial  of  such  an  issue  would  be  vain  and  fruiUoss  ;  the  ground  of 
the  objoetionSseemed  to  be,  that  the  modus  was  so  great,  and  so  near  the 
value  of  the  titheable  matter  for  which  it  was  paid,  tbat  it  <»nld  not  be  pre- 
suiped  to  be  well  established  as  a  modus  or  prescriptive,  payment,  but  must 
be  a  modffm  composition^  considering  the  decrease  of  the  value  of  money 
for  two  or  three  centuries  paAt ;  but  this  objection  arising  upon  a  matter  cf 
fiict,  was  very  proper  to  be  considered  by  a  jury,  who  woidd  inquire  as  to 
the  value  of  lambs  in  the  place  where  this  controversy  arose.  And  there« 
iore  it  was. hoped,  that  the  decree  and  orders  would  be. affirmed^  and  the 
appeal  dismissed  with  costs. 

Aoeordingly,  after  heariag.  counsel  on  this  appeal^  it  was  ordered  and 
edjudged,  t^at  the  same  shoiuld  be  dismissed,  and  the  decree,  and  orders 
therein  complained  of^  affirmed  (1). 

(1)  Deeroe  aUrmed  Locdi'  Jouni.  v.  14,  p.  542.    4  Bio.^F;  C  p.  215. 

M.  6  Geo.  2.  1781.  Scacc. 
Brinkloto  and  others  v.  Mdmonds.  [Bunb.  307.]    2  Wood^  314. 

GwiU.  711. 

A  BILL  was  exhibited  by  tlie  landholders,  &c.,  to  establish  several 
moduses  in  the  parish  of  Newton  Longville  in  the  county  of  Buck- 
ingham. 

1st,  That  tithe  miUc  ought  to  be  paid  by  every  tenth  evening  and  mom- 
ing*s  meal  in  kind  from  Hoe  Monday  to  the  second  day  of  November^  to 
commence  upon  the  evening  of  Hoe  Monday  (t.  e.  the  Monday  fortnight 
calf,  held  good,  after  Easter  day)  and  the  moming  following,  to  be  taken  by  the  rector  at 
^^^L^^    the  place  of  milking,  and  no  tithe  milk  to  be  paid  for  the  residue  of  the  year. 
M  A.nMuitf         ^^^  ^  curiam,  this  is  void  upon  the  face  of  it,  being  only  a  payn^ent  of 
part  for  the  whole. 

2d,  A  modus  of  a  half-penny  for  each  calf  in  lieu  of  calves,  payable  on 
Wednesday  before  Easter :  this  was  admitted  by  the  defendant,  and  es- 
tablished. 

3d,  A  smoke-penny,  in  lieu  of  fire-wood  burnt  in  their  reqiective  houses, 
which  was  also  admitted  and  established. 

4t)i,  A  half-penny,  payable  on  sheer-day  for  the  wool  of  each  sheep  dying 
between  Candlemas  and  sheer-day,  whidi  was  likewise  admitted  and  es- 
tablished. 
6th,  Four  pence  per  month,  payable  on  sheer^day,  for  the  tithe  of  wool 
lOOBheepshom  Qf  every  hundred  sheep  shorn  in  the  parish^  which  were  brought  into  it 
b'JShtln'toit   after  the  second  day  Of  Februarj  (I), 

after  the  2d  .  As  to  this  it  was  objected  for  the  defendant,  that  the  witnesses  differed 
February,  and  in  their  evidence  as  to  the  time  of  payment,  one  proving  it  to  be  payable 
•!?if!?  "u^*^"  about  Easter,  the  others  a  few  days  after  sheering  day  j  but  notwithstand- 
ing this  objection  it  was  established,  the  defendant  having  no  proofs  in  the 
cause. 

6th,  Where  the  parishioner  has  ten  lambs,  the  tenth  is  due  to  the  rector 
on  Saint  Mark's  day ;  if  nine,  the  rector  is  to  have  one,  and  pay  the  parish- 
ioner 


Modus  of  part 
of  tithe-milk 
for  the  wholoy 
held  void. 

Modns  of  a 
half- penny  in 
lien  of  each 


smoke-penny 
hi  lien  of  fire« 
wood,  held 
good. 

Modns  of  a 
half-penny  for 
each  sheep  dy- 
ing between 
Candlemas  and 
shearing-day 
establisned. 

Modus  of  id, 
per  month  for 
wool  of  every 


ingday,  held 
good. 

Modns  deei- 
nuutdi  lambs.    , 
Hie  like  as  to 


p>g«: 

Modus  of 

three  eggs  for  every  cock  and  drake»  and  of  three  eggs  limr  evny  hen  and  dock,  in  lien  of  ^ggs,  d&ickens* 
and  ducks,  estidiUshed. 

(1) ''  And  kept  till  shearing  day,  and  after  that  rate  for  erery  less  number  of  sheep,  and 
for  a  less  Ume."  2  Wood.  315. 
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ioner  a  half-penny ;  if  eight,  he  is  to  have  one,  and  pay  the  parishioner  a         1781. 
penny ;  and  when  seven  lambs,  the  rector  is  to  have  one,  and  pay  the  par      brinxlow 
rishioner  three  penee  half-penny  >  Jbut  for  a. less  number  the'  rector  is  to  ^' 

have  no  lamb,  but  is  only  to  have  a  half-penny  paid  him  for  each  lamb      ^^^^oms, 
under  seven. 

This  was  established,  notwithstanding  it  was  objected  that  by  the  case  of 
ReignMs  v.  Vincent,  a  payment  on  Saint  Mark's  day  was  adjudged  void. 
But  noia^  it  was  proved  in  this  cause  that  the  parson  had  a  benefit  5  for 
when  there  were  ten  lambs,  after  the  parishioner  had  taken  two,  the  rector 
was  to  choose  his  one. 

7th,  The  like  modus  as  to  pigs  was  also  established. 

8th,  Three  eggs  for  every  cock  and  drake,  payable  on  Wednesday  before 
Easter  ;  and  for  every  hen  and  duck  respectively  three  eggs,  in  lieu  of  tithe 
eggs  and  chickens  and  ducks  hatched  in  the  parish,  established  all  as  above 
without  trial,  the  defendant  having  no  proof  (1). 

'  (1)  Gwill.  p.  713,  In  bit  Matemrnt  of  this  case  from  Banb.  sUtes  the  Inst  modos  to  be 
beM  not  to  extend  to  tuUes,  beewue  brought  i*to  England  lately.  There  is  however  *no 
MKh  statement  in'Bviibury's  report,  akhoagii  It  contains  a  marginal  note  to  that  eftcL  In 
%  Wood's  DecT.  316.  the  defendant  in  this  case  is  stated  to  have  obtained  a  decree  in  a 
Ibrmer  suit  against  some  of  the  plaintiih  In  this  cause  for  an  account  of  (among  otiier 
tithes)  the  ti&es  of  tnrkies. 

M.  5  Geo.  2.  A.  D.  1731.    Scacc. 
CkamberlaiHf  Clerk,  v.  Spencer  and  others.     [Bunb.  238^  in  notis,"] 

GwiU.  712. 

BILL  for  glebe,  common,  and  tithes.  The  case  upon  bill  and 
answer  were  almost  exactly  the  same  as  that  of  Sweetappie  v.  the  Duke 
^  Kmgtton  (2>»  which .  being  cited>  the  -  court  was  inclined  to  follow  the 
same  rule>  but  the  plaintiff  agreed  to  have  his  bill  dismissed  as  to  the 
glebe  and  comn^on. 

(2)   JnUy  p.  1. 

H.  5  Geo.  2.  1731.     Scacc. 
Poor  V.  Sq/mottr.  Punb.  313.]    2  Wood.  321.    Gwill.  713. 

BILL  for  tkhe  herbage  for  sheep>  depastured  in  the  parish  for  three  or  lltbe  herbage 
Ibnr  nonlhs  after  they  had  been  shorn,  and  then  removed  into  another  •hall  not  be 
parish  and  shwn  there.     Caiman  v.  Bafker.^E.  T.  1726  ( 1 ),. and  Dwumer  ¥.  §J^^^^^?J 
mngfield,  1 W.  &M.  (2)  were  cited  for  the  plaintiff.  But  per  airiam.  No  tithe  theVri»i«,  and 
herbage  shall  be  paid  for  such  sheep,  beciHise  they  are  animaliafrHetHosa,    then  removed 

Into  another  parish  and  shorn  ;  for  they  are  amnuiUafructwmu 

(1)  Anit^  Tol.  I.  (2)  Ante,  Vol.  I. 

H.5a2.  1731.    Scacc. 
Swinfm    v.    Dighy.     J[Bunb,  314.]     2    Wood.    316.      GwilL 

714. 

IN  this  cause  the  court  declared,  that  where  land  is  sown  with  turnips  af-  Tithes  are  pay- 
ter  the  com  is  cleared,  and  £ed  with  sheep  and  barren  cattle,  tithe  able  for  tnmips 
ahall  be  p^d  of  such  turnips  5  though  it  was  insisted  upon  for  the  defbndant^  *ft!? aS  ^^ 
that  the  soil  in  that  county  (btaffovdshlre)  wa9  dry  and  sandy,  and  that  this  IsdearedTM 
method  of  husbandry  Uopi^ved  the  land,  so  diat  the  plamtiff  had  uberiorea  with  sheep  and 
deeimae  of  com,  and  had  received  the  tithe  of  lambs  and  wool  of  the  sheep  barren  cattle, 
so  fod,  before  :  but  the  court  over-ruM  this  defence^  and  said  it  aoiounted 
to  a  non  decimando,  as  to  turnips. 

H.  5 
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1731. 


Sembie,  that  the 
words  de  novo 
asaartaiis  et  aa- 
$ariandu,  in  the 
g^nuit  ofEd.  1, 
should  be  con- 
fined to  such 
lands  only  as 
were  at  that 
time  assarted  or 
were  intended 
shortly  to  be  so. 


Heath  land 
converted  at 
considerable 
ezpencc  into 
meadow  and 
arable  land, 
held  not  to  be 
barren  land 
within  the  sta- 
tute 2&3Ed. 
6. 


H.  5  Geo.  2.    1731.   Scacc. 
Bond  V.  Barrow.     [Bunb.  312.]     2  Wood.  317- 

UPON  a  bill  for  tithes  of  assart  Lands ;  Baron  Cohyns  seemed  to  be 
of  opinion,  that  the  words  de  novo  assartaiis  8f  oMortandUs,  in  the 
grant  of  Edward  the  First,  should  be  construed  to  extend  only  to  such 
lands  as  were  at  that  time  assarted,  or  intended  shortly  to  be  so>  and  not 
to  such  as  in  future  ages  should  happen  to  be  assarted,  especially  if  no 
tithes  have  usually  been  paid  ;  as  if  a  man  grants  tithe-wool  of  his  sheep 
that  he  shall  have  seven  years  hence,  if  he  had  no  sheep  at  that  time  of 
grant  it  will  be  void.     Qucsre  Hob.  132.  ' 

E.  5  Geo.  2.  1732.    Scacc. 
Doyley  v.  Hornby.  [Decree  Book,  27th  April,  1732.]   Gwill.  714. 

THE  plaintiff,  as  rector  of  the  parish  of  Fryering,  in  the  county  of  Es- 
sex, in  Michaelmas  term,  1720,  filed  his  bill  against  the  ddTendant. 
The  bill  stated  the  plaintiff  to  be  entitled,  as  rector,  to  all  tithes,  great  and 
small  i  that  the  defendant  had,  since  Lady  I>ay,  1728,  held  and  occupied 
several  quantities  of  arable,  pasture,  and  meadow  land»  from  which  he  had 
great  quantities  of  com  and  grain,  which  he  had  converted  to  his  own  vse, 
without  setting  out  the  tithes,  or  making  satisfaction  for  the  same,  and  he 
refused  to  account  for,  or  satisfy  to  the  plaintiff  the  value  of  the  said  tithes; 
pretending,  that  the  ground  was  barren  heath  and  waste  ground,  and 
therefore  exempted  from  payment  of  tithes  for  seven  years )  whereas  he 
well  knew,  that  for  such  lands,  tithes  in  kind,  or  a  composition  in  lieu 
thereof,  had  been  paid  by  the  occupiers  thereof,  particularly  in  the  year 
1720,  and  ever  unce. 

llie  defendant,  by  his  answer,  did  not  dispute  the  plaintiff's  title  as  rec- 
tor. But  he  said,  that  before  1728  he  purchased  forty  acres  of  barren  land, 
which  he  believed  were  wholly  unfit  for  meadow  or  to  bear  corn,  although 
he  had,  at  great  expence,  converted  part  into  meadow,  and  part  into  tiUage, 
which  before  then  was  overrun  with  forze>  broom,  heath,  briars,  and  other 
unprofitable  weeds  and  plants,  and  laid  waste:  and  he  set  forth,  in  his 
answer,  the  quantities  of  corn,  grain,  and  hay  he  had  grown  upon  the  said 
land  during  the  time  charged  by  the  bill.  He  insisted,  that  the  said 
land  was  wholly  barren  and  unfit  for  use,  and  therefore  he  claimed  the  be- 
nefit of  that  clause  in  the  statute  2  and  3  Edw.  6.  of  being  exempt  from 
tithes  for  the  space  of  seven  years  after  the  time  such  barren  land  should  be 
improved,  there  being  so  little  natural  fertility  in  the  soil,  and  the  small 
crops  derived  therefrom  having  been  produced  solely  from  the  dung  and 
manure  laid  thereon  by  the  defendant ;  and  he  hoped  that  the  pUiintiff 
would  have  submitted  to  the  directions  of  the  said  statute  for  the  residue 
of  the  said  term  of  seven  years.  He  believed,  that  no  tithes  had  ever  been 
set  forth  by  any  former  occupier  of  the  said  land :  that  he  purchased  the 
said  land  in  1725,  and  entered  upon  the  same  some  time  after  Michaelmas 
in  that  year ;  and  some  time  after  Michaelmas  [1726]  he  paid  the  plaintiff 
30s.  as  a  composition  for  the  tithes  of  the  said  land  for  the  years  1726  and 
1727  ;  and  he  had  since  offered  to  pay  the  plaintiff  the  like  composition 
for  the  years  1728  and  1729,  which  the  plaintiff  had  refused  to  accept  (1). 
The  plaintiff  replied,  the  defendant  rejoined,  and  witnesses  were  examined 
on  both  sides  -,  and  the  court,  upon  hearing  the  cause,  and  on  reading  the 
depositions,  ordered  and  decreed,  that  the  defendant  should  account  with, 
and  satisfy  the  plaintiff  for  the  value  of  the  tithes  of  the  titheable  matters 
and  things  demanded  by  the  biU.  And  it  was  reJFerred  to  the  deputy  re- 
membrancer to  take  an  account  thereof  (2).  By  all  the  Barons. 

H.  S 

(1)  According  to  OwiU.  714,  the  defendant  by  his  answer  offiefed  to  pay  30«.  a  year.  Bot 
from  the  Decree  Book,  as  above  stated,  it  appears  that  tfaie  defendant  had  actuaUyjHxidZfh, 
as  a  composition  for  two  years. 

(2)  See  ffarurich  v.  Cdiint,  infra,    T.  56  Geo.  3. 
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H.  T.  6  Geo.  2.   1732.   Scacc.  J^®^' 

Lady  Charltm  v.  Sir  Blundm  Charlton.   [Bunb.  325.]   GwiU.715. 

LORD  Chief  Baroa  Rbtmolds  declared  it  as  his  opinion,  that  there  could  There  can  be 
be  no  prescription  in  non  decimando  against  a  lay  rector,  any  more  than  ?|*  ^^^^^^^. 
against  a  spiritual  rector^  and  that  they  were  equally  intitled  to  tithes  of  ^^  against  a  lay 
common  right ;  and  that  it  was  sufficient  for  a  lay  rector  to  set  forth  in  a  rector,  any 
bill,  that  he  was  seised  of  the  impropriate  rectory ;  and  if  he  made  out  his  more  than 
tiUe  to  that,  it  would  be  sufficient,  without  putting  him  to  the  proof  of  J^f^^^/^*"" 
having  received  tithes ;    and  to  this  opinion.  Baron  Comyns  seemed  to 
assent :  but  nota,  he  distinguished  between  one  who  set  up  a  title  to  the 
rectory,  and  one  who  intitled  himself  only  to  the  tithes,  or  any  species  of 
tithes,  within  a  parish  ;  for  in  this  last  case,  the  plaintiff  shall  be  held  to 
strict  proof,  not  only  of  his  title,  but  also  of  the  perception  of  all  the  tiihes 
he  sets  up  a  title  to  ;  and  in  this  present  case,  the  plaintiff  having  set  forth 
a  title  in  Sir  Francis  Charlton,  (under  whom  she  claimed)  to  all  the  tithes 
in  the  parish  of  Lucford  (except  such  small  tithes  as  the  vicar  usually  re- 
ceived) and  not  to  the  rectory  ;  and  the  defendant  denying  the  plaintiff's 
title  to  tithe  herbage,  and  the  plaintiff  not  being  able  to  prove  any  herbage 
tithe  ever  paid,  though  she  attempted  to  prove  an  unity  of  possession  for 
above  seventy  years,  yet  the  bill  was  dismissed. 

M.T.   6G.2,     1732.    Scacc. 
Goodwin^  D.  D.  v.  VToriley ;  etl  contrit.    [Decree  Book^  6  Decem- 
ber.]  2  Wood.  831.    GwilL716- 

BILL  by  the  rector  of  Tankersley,  in  the  county  of  York^  stating,  that  Modns  of  2t, 
his  predecessor  had  died  in  September  1716,  and  that  he  was  inducted   payaUe  yearly 
into  the  said  rectory,  and  became  entitled  to  all  the  tithes  thereof,  both  wJ>S^  aft^^ 
great  and  small,  in  kind;   that  Sidney  Wortley  was,  for  several  years,  verdict, though 
owner  of  Wamcliffe  Wood ;  that  the  said  Sidney  Wortley  died  in  the  year  the  jury  fimnd, 
1727,  and  left  the  defendant  John  Wortley  his  heir  ;  that  the  said  John  ^at  antiendy 
Wortley  had  ei^oyed  the  said  wood  since  his  ancestor's  decease  3  that  the  J^°^l.  ^f* 
said  Sidney  Wor^ey  had,  during  Ids  life-time,  cut  down  certam  quantities  gtonet^and  no 
of  wood,  and  made  the  same  into  charcoal,  and  sold  a  great  part  thereof;   more,  and  that 
and  that  the  defendant  had,  since  the  death  of  Sidney  Wortley,  done  the  there  had  been 
same ;  that  the  said  Sidney  Wortley  was  also,  during  his  life,  owner  of  ^^  ^  ^?    - 
Oreen  Spring  Wood  and  JBthersley  Spring  Wood,  and  in  the  year  1716  SonMT  wWch*^ 
had  felled  the  same,  and  converted  the  produce  thereof  into  charcoal  3  and  were  carried  by 
that  the  defendant  J.  Wortley  was  then  owner  of  the  said  woods.    The  bill  tbe  same  frape 
also  stated,  that  the  defendant  Broadbent,  in  the  years  1720  and  1721,  en-  ^^'^^^^^^^ 
joyed  Archdale  Spring,  and  cut  down  the  wood  thereof,  and  made  the  same  ^^^  ^^^^ 
into  charcoal  3  that  the  said  Broadbent  also  had  several  closes  in  Wortley,  only  two  pair 
called  Yewtree  Flat,  Pond  Flat,  Low  Flat,  Lane  Rhoyd,  and  two  closes,  of  stones  at  one 
called  Lodge  Leys  3  and  that  he  had  reaped  and  gathered  com  and  grain  ^^- 
therefrom,  and  converted  the  tithes  thereof  to  his  own  nse.    The  bill  fur-  estobSh  a  mo^ 
ther  stated,  that  the  defendant  Mathewman  occupied  a  water  com  mill,  ^qs  dismissed, 
called  Wortley  Mill,  at  which  he  had.  ground  com  and  other  grain  3  and  the  cross  bill 
had  not   paid  the  tithes  thereof.    It  also  stated,  that  all  the  said  estates  stating  the  mo  < 
were  the  estates  of  the  defendant  John  Wortley  3  andHhat  the  tithes  of  the  J^e  atL^L 
said  wood,  and  the  bark  when  stripped  from  the  wood,  and  of  the  corn  and  i^^  the  jury   ' 
grain  of  the  said  lands,  and  of  the  com  ground  at  the  said  mill,  -ought  to  finding  it  to  be 
have  been  set  forth  in  kind,  or  some  satisfectiou  made  to  the  plaintiff  for  p^yftble  at 
the  same.    The  bill  therefore  prayed,  that  the  executors  of  Sidney  Wortley  ^"'«'- 
night  admits  as$€ts,  and  that  the  defendants  might  account  for  their  tithes. 

The  defendants  severally  admitted  the  plaintiff  to  be  rector  3  and  that 
they  had  severaily  cut  wood,  and  converted  part  into  charcoal,  and  sold  the 
rest,  and  had  not  paid  tithes  3  and  they  insisted,  that  the  plaintiff  was  not 
entitled  to  tithes  in  kind,  or  to  any  satisfaction  for  the  same,  for  that  there 

VOL.  ri.  D      *  .  was,  - 


9. 
WORTLEr. 
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17{^.        was,  and  had  been  iinmeinorially»  payable  at  Easter  yearly  to  the  rector  of 
oooDwiy       Tankerdey^  in  satisfaction  of  the  tithes  of  wood  land,  the  following  modus  ^ 
viz.  for  all  wood  lands  lying  in  the  manoV  of  Worttey,  in  the  s^ld  p&rjsft, 
1$,  Sd,,  and  which  modus  had  b^en  accepted  by  the  formw  rectors. 

The  defendant  Mathewxna^  admitted,  that  he  had  occupied  the  miU  for 
eleren  years ;  and  said^  that  he  believed  it  was  an  ancient  mill ;  and  insist- 
ed on  a  modus  a(  two  ^Ulings,  payable  at  Lammas,  in  lieu  of  titheis  in 
kind  of  all  grain  ground  at  the  said  mill. 

The  plaintiff  repUed  i  the  defendants  rgoined;  and  witnesses  were  ex- 
amined on  both  sides. 

The  defendants  filed  their  cross  biH  against  the  plaintiff  to  establish  the 
saidmoduses. 

The  rector^  in  answer  to  the  cross  bill,  denied  that  a  modus  of  one  shil- 
ling and  eightpence  was  payable  for  the  said  lands^  or  that  the  same  had 
ever  been  accepted  by  his  predecessors  j  and  he  said,  that  though  there 
might  be^  he  did  not  know  that  there  was  a  modus  for  Wbrtley  Mill ;  but 
he  denied  that  it  was  an  ancient  mill.  He  abo  said,  that  he  had  been  rec- 
tor of  the  parish  from  the  year  17.15  j  that  tithes  in  kind  were  due  to 
him  of  common  rights  that  he  had  no  ancient  deeds  whatsoever  relating  to 
the  said  moduses  5  that  he  had  not  received  any  tithes  in  kind  for  the  said 
premises  5  that  such  tithes  had  been  formerly  paid  -,  that  he  had  constantly 
received  money  from  Sidney  Wortley  for  the  tithes  of  wool,  lambs,  and 
sheep  depastuicd  in  Wamcliffe  Woods ;  that  the  said  Sidney  Wortley  had, 
until  1726^  paid  him  six  pounds  '.a-year  for  all  tithes  in  Wamcliffe,  except 
wood  i  that  he  hs^d  received  the  sailie  sum  fxom  I.  Wortley  for  ihe  tithes 
of  one  year  after  his  Other's  death;  that  he  had  ever  since  received  the 
tithe  of  (Torn  reaped  in  the  New  Park  in  Wamcliffe ;  and  he  denied  that  the 
said  modus  of  one  shilling  and  eightpence  was  payable  for  the  tith^  of 
woodland^  or  that  two  shlUings  a-^ear  ivere  payable  for  tithe  gri£|t  of  Wort- 
ley Mill,  or  that  it  was  an  flnoUnt  miU, 

The  plfdntifiis  replied  in  both  causes,  and  the  defendants  rejoined )  and 
th^  came  on  to  he  heard  -,  and  counsel  were  heard  on  both  sides. 

The  Court,  oa  the  hearing,  hy  the  consent  qf  all  parties,  directed  a  toial 
at  law  uppn,  a^iong  other  issues,  the  following,  viz. 

Whether  the  sum  of  one  shiUinj^  and  eightpence  by  the  vear  had,  for 
time  whereof  the  memory. of  man  is  not  to  the  contrary,  been  due  and 
payable  at  ike  feast  of  Easter  yearly  to  the  rector  of  Tankersley  for  the 
time  being,  as  a  modus  in  lieu  and  satis&ction  of  the  tithes  happening,  re- 
newiqg,  and  increasing  out  of  all  the  woodlands  lying  within  the  manor  of 
Wortley. 

And  whether  a  sum  of  two  shillings  had  by  the  year  been  due  and  pay- 
able at  Lammas  yearly  to  the  rector,  in  lieu  and  satisfaction  of  tithes  in 
kind  for  all  com  and  grain  ground  at  Wortley  MiU. 

The  said  trial  being  had,  the  causes  came  pn  upon  the  decree  and  pasteuy 
for  further  directions  j  when,  upon  reading  the  s^me,  it  appeared  thcjury 
had  found  a  verdict  for  the  cjel^dants  on  all  the  issues,  adding  only  the 
foUovnng  words  to  the  last  issue,  "  and  that  aneiently  the  mill  aforesaid 
had  two  pair  of  st^^es,  and  no  more,  fmd  that  there  hath  been  added  to  tj|;Le 
said  mill  one  pair  of  atones,  )vl^ch  are  iqarried  by  the  same  frame  and  wheals 
which  carried  the  former  stones  5  but  that  the  said  mill  can  work  only  two 
pair  of  stores  at  one  tfme.^' 

The  Court,  on  hearing  counsel,  ordered  the  original  bill  to  be  dismissed 
With  costs,  both  at  law  and  in  equity,  and  established  tlfe  modus  as  to 
the  mill ;  and  further  ordered,  that  the  plaintiff  in  the  ,or|gii)^  cause  shoi;^d 
pay  to  the  plaintiffs  their  costs  in  the  cfops  cause ;  except  as  to  the  natters 
and  things  qontaizied  th|srj£^n  relating  to  thjs  mo^ns  payable  at  Lammas,  for 
all  the  woodlands  lying  jn  tl^jeimafipr  p^jy^ortley^  the  jpi;y  haying: fo\Lnd  the 
same  to  be  due  imid  payable  at  E^ter  t;  oni  that  the  cirOss  jbiU  should  he 
dismissed  without  costs,  jt  appearing  by  the  postea,  that  there  was  a  modus 

of 
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of  one  B^iiUing  and  elgbtpenoe  duo  and  pajaUe  ibr  ail  the  said  wood  landii        17d2. 
lying  in  the  manor  of  Wpxtlej  to  the  rector  of  Tankersley,  but  that  the      xioobwxn 
modus  was  payable  at  Easter  yearly,  and  not  at  Lammas,  as  set  forth  in  the  *^' 

cross  Qui.  t    #r,.^^     f 

J.  RbYNOLM.  J.  COMYNI.  ^^^''V^W^ 

Law.  Cabtbb.  Wm.  TaoaisoN. 

M.   6  Geo.  2.  1732.    Scacc. 
Christian  v,   mrenn  and  oihen.     [)3u&b,  3!?^.]     Gwill*  74 1^  in 

noUs.  •  ' 

BILL    by  the  vicar  of  Crosthwaite  in  the  county  of  Cumberiand  for  A  modus  being 

tithes.  Il^SJ^toVbiU 

The  defendants  insisted  on  a  customary  manner  of  ]>ayroent  of  tithe  wool  fortit],es  and  a 
of  the  elder  sheep,  by  weighing  the  wool  and  delivering  the  tenth  part  cross  bin*  being 
without  fraud  to  the  vicar,  oAf^ue  mu  et  tactu  |  but  this  was  overruled  on  filed  to  esta- 
the  authority  in  Hob.  167.     '  d^'^^J't' to^' 

They  also  insisted  on  a  modus  in  lien  of  Iambs  and  the  wool  of  lambs  the  thc'modus  S^ 
first  clipping,  when  they  are  called  hog  sheep,  vur.  eleven  pence  for  every  ferenUy  from 
tenth  lamb,  and  so  in  proportion  for  a  less  number.  the  answer; 

They  also  preferred  a  cross  bill  to  establish  this  modus,  but  varied  from  depositions 
that  in  the  answer,  that  whereas  there  it  was  said,  '*  and  w  in  proportion,  oririnaTwiMe 
^.'*  that  fiiet  not  being  true,  here  the  propoKion  for  each  under  ten  was  wcre'not  per- 
set  out,  as  for  nine  lambs  nine  pence  half-penny,  8tc.  mitted  to  be 

Theplaintififexaminedno  witnesses  in  the  cross  cause,  but  obtained  an  '??'JJ?'V 
order  that  the  depositions  in  the  original  cause  should  be  used  in  the  cross  Jrow^ulL  on 

<*^*S«-  the  ground  that 

Now  upon  the  hearing,  the  plaintiff  in  the  cross  cause  offered  to  read  the  the  modus  was 
depositions  in  the  originad  cause ;  but  it  was  objected,  that  the  modus  in  the  J|  different  mo- 
cross  cause  was  a  different  modus  from  that  in  the  answer  to  the  original  ^^  iJ^Sd  ^ 
bill,  and  therefore  was  not  in  issue  on  that  examination  ;  and  of  that  opi-  the  answer,  and 
nion  was  the  whole  court  j  so  the  plaintiff  had  a  decree  for  an  account  in  therefore  not  in 

the  original  cause,  and  the  cross  bill  was  dismissed  with  costs  (I).  issue. on  that 

cxammation. 

(1)  Set  LaiiJU$  ▼.  CkHttku^  trnfirm^  Mich.  1724. 

E*  0  Geo.  2.    1733.    Scacc. 
Fax  V.  Bardwell  and  others  i  et^cantrd.     [2  Wood,  338.    4  Bro.        1793. 
P.  C.  216.  235.     Comyn,  496.]     Bunb.  327.    2  Eq.  C.  Ab.  733.       WvW 
Gwill.  716. 

THE  vicar  of  Lakenham,  in  the  county  of  the  city  of  Norwich,  claimed  Lands  given  to 

an  tithes,  except  the  tithes  of  corn  and  grain,  which  belong  to  the  hn-  ^«  S]J2iite^^l 

propriator ;  and  stated,  that  the  defendant  Bardwell  had  sown  lands  with  nl^i^  i^j,  only 

turnips  ;  that  part  of  the  turnips  were,  i^r  the  tenth  of  October  and  before  by  the  express 

the  first  of  June  following,  seyered  from  the  ground,  and  sold  or  given  out  penning  of  that 

to  cattle,  and  that  the  other  part  of  the  said  turnips  were  eaten  up  as  they  "^J["!f/^' 

grew  by  unprofitable  cattle  ;  that  the  defendant  had  also  meadow  and  pas-  ^^^l^^herc^ 

ture  land,  on  part  of  which  she  had  kept  and  fed  dry  and  unprofitable  cattle,  there  had  been 

and  had  mowed  the  g;ra8S  of  the  other  part,  and  made  the  same  into  hay ;  a  perpetual 

and  that  she  had,  during  the  said  time,  other  titheable  things.    The  bill  unity  untu  the 

oiort  ulssolution  by 
.  ^^^  that  statute; 
and  therefore,  where  king  H.  8.  in  the  30th  year  of  his  reign,  translated  a  priory  and  convent  to  a  dean  and 
chapter,  and  transferred  the  possessions  of  tne  former  to  the  latter,  so  that  their  possessions  were  not  sur- 
rendered to,  or  Tested  in  the  erdwn,  the  court  held,  that  mity  of  possesion  of  a  manor  and  rectory  in  the 
hands  of  the  prior  and  consent,  pnd  afterwards  of  the  dean  and  chapter,  did  not  exempt  the  demesnes  of  the 
manor  from  tithes,  when  the  manor  and  rectory  came  to  be  severed. 

Heputatton,  that  tithes  belonged  to  the  ricar,  and  payment  of  them  by  some  of  the  parishioners,  and  of  a 
composition  by  others,  above  100  years,  and  two  former  decrees  in  favour  of  the  vicar,  (though  alleged  to 
have  been  improperly  obtidned,  and  in  the  absence  of  pioper  parties)  held  sufficient  evidence  of  some  antient 
endowment.  n  2 


WORTLEr. 
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1792.        wafi^  and  had  been  immemorially,  payable  at  Easter  yearly  to  the  rector  of 
oooDwiy       Tankerdey^  in  satf sfacCion  of  the  tkhet  of  wood  land,  the  following  modus  ^ 
viz.  for  all  wood  lands  lying  in  the  manolr  of  Worttey,  in  the  said  ptu-jislk. 
Is.  Qd,,  and  which  modus  had  b^en  accepted  by  the  formar  rectors. 

The  defendant  Math^wxnan  admitted,  that  he  had  occupied  the  mill  for 
eleven  years ;  and  said,  that  he  believed  it  was  an  ancient  mill ;  and  insist- 
ed on  a  modus  of  two  shillings,  payable  at  Lammas,  in  lieu  of  tithes  in 
kind  of  all  grain  grormd  at  the  said  mill. 

The  plaintiff  replijed ;  the  defendants  rgoined ;  and  witnesses  were  ex- 
amined on  both  sides. 

The  defendants  filed  their  cross  bIH  against  the  plaintiff  to  establish  the 
said  moduses. 

The  rector,  in  answer  to  the  cross  bill,  denied  that  a  modus  of  one  shil- 
ling and  elghtpence  was  payable  for  the  said  lands,  or  that  the  same  had 
ever  been  accepted  by  his  predecessors ;  and  he  said,  that  though  there 
might  be,  he  did  not  know  that  there  was  a  modus  for  Wbrtley  Mill ;  but 
he  denied  that  it  was  an  ancient  mill.  He  abo  said,  that  he  had  been  rec- 
tor of  the  parish  from  the  year  17.15  j  that  tithes  in  kind  were  due  to 
him  of  common  right  ^  that  he  had  no  ancient  deeds  whatsoever  relating  to 
the  said  moduses  jj  that  he  had  not  received  any  tithes  in  kind  for  the  said 
premises  3  that  such  tithes  had  been  formerly  paid  3  that  he  had  constantly 
received  money  from  Sidney  Wortley  for  the  tithes  of  wool,  lambs,  and 
sheep  depastuicd  in  Wamcliffe  \y()ods ;  that  the  said  Sidney  Wortley  had, 
until  1726,  paid  him  six  pounds '  a-year  for  all  tithes  in  Warncliffe,  except 
wood  ;  that  he  hafi  receive  the  sailie  som  fiom  I.  Wortley  for  ihe  tithes 
of  one  year  after  his  Other's  deaUi;  that  he  'h^^l  ever  since  received  the 
tithe  of  (Torn  reaped  in  the  New  Park  in  Wamcliffe ;  and  he  denied  that  the 
said  modus  of  one  shilling  and  eightpence  was  payable  for  die  tith^  of 
woodland,  or  th^  two  shiUings  a-^ear  were  payable  for  tithe  grist  of  Wort- 
ley Mill,  or  that  it  was  an  pnt^nt  miU, 

The  plfdntiffs  replied  iQ  both  causes,  and  the  defendants  rejoined  ;  and 
th^came  on  to  he  heard  -,  and  counsel  were  heard  on  both  sid^. 

The  Court,  on  the  hearingf  by  the  consent  of  all  parties,  directed  a  trial 
at  law  uppn^  among  other  issues,  the  followin^^  viz. 

Whether  the  sum  of  one  shiUinj^  and  eightpence  by  the  vear  had,  for 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  been  due  and 
payable  at  tke  feast  of  Easter  yearly  to  the  rector  of  Tankersley  for  the 
time  being,  as  a  modus  in  lieu  and  satis&ction  of  the  tithes  ha{)pening,  re- 
newiqg,  and  increasing  out  of  all  the  woodlands  lying  within  the  manor  of 
Wortley. 

And  whether  a  sum  of  two  shillings  had  by  the  year  been  due  and  pav- 
able  at  Lammas  yearly  to  the  rector,  in  lieu  and  satisfaction  of  tithes  in 
kind  for  all  com  and  grain  ground  at  Wortley  MiU. 

The  said  trial  being  had,  the  causes  eame  qu  upon  the  decree  and  posteuy 
for  further  directions ;  when,  upon  reading  the  s^me,  it  appeared  the  Jury 
had  found  a  verdict  for  the  cjelj^ndants  on  all  the  issues,  adding  only  the 
following  words  to  the  last  issue,  ''  and  that  aneiently  the  mill  aforesaid 
had  two  pair  of  st^es,  and  no  Riore,  fuid  that  theiie  hath  been  added  to  t^e 
said  mill  one  pair  of  stones,  yvhjich  are  qarried  by  the  same  frame  and  whec^ls 
which  carried  the  former  stones  3  but  that  the  said  mill  can  work  only  two 
pair  of  stores  at  one  time.'" 

The  Court,  on  hearing  counsel,  ordered  the  qr^nal  bill  to  be  dismissed 
with  costs,  both  at  law  and  in  equity,  and  estabusned  tl^e  modus  as  to 
the  mill;  and  further  ordered,  that  the  plaintiff  in  the.orjgii)^  cause  shoD^d 
pay  to  the  plaintifEs  their  costs  in  the  cross  causey  except  as  to  the  matters 
and  things  qqntained  fhfsrein  r^latii^  to  the  modus  payable  at  Lammas,  for 
all  the  wQpdlanfls  lying  jn  U)iB|i;ufLf]f)r  p^jj^ortley^  the  j)ii;y  haying; fo^d  the 
same  to  be  due  and  payable  at  Ejister :;  mi  that  the  cross  .bill  should  l>e 
dismissed  without  costs,  jt  appearing  by  the  pustea,  that  there  was  a  modus 

of 
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of  one  shiUliig  and  elgbtpenoe  duo  aiid  pajaUe  ibr  ail  the  said  wood  Is^dA  17d2. 

lying  in  the  manor  of  Woftley  to  the  i^tpr  of  Tankersley,  but  that  thf  xioobwxn 

modus  was  payable  at  Easter  yearly,  and  not  ot  Lammas/as  set  forth  in  the  ^' 

crossbill.                                                                                              '  ,  woiitley. 

J.  RbYNOLM.  J.  COMYNS.  n^-'V^^^ 

Law.  Cabtbb.  Wm.  Tuosison. 

M.    6  Geo.  2.  1732.    Scacc. 
Christian  v.   Wtrenn  and  others.     [Qunb,  3?^.]     Gwill.  741,  in 

notis.  •  • 

BILL    by  the  vicar  of  Crosthwaite  in  the  county  of  Cumberland  for  A  modns  being 
tithes.  Jnastedonin 

The  defendants  insisted  on  a  customary  manner  of  i>ayroent  of  tithe  wool  J^Ses*«nd  a 
of  the  elder  sheep,  by  weighing  the  wool  and  delivering  the  tenUi  part  cross  bill'  being 
without  fraud  to  the  vicar,  absque  mu  et  tactu  |  but  this  was  overruled  on  filed  to  esta- 
the  authority  in  Hob.  167.     '  Wish  the  mo- 

They  also  insisted  on  a  modus  in  lieu  of  lambs  and  the  wool  of  lambs  the  fbe'modus*^-^ 
first  clipping,  when  they  are  called  hog  sheep,  viz,  eleven  pence  for  every  ferendy  from 
tenth  lamb,  oncf  so  in  pro;M>rt20fi  for  a  less  number.  the  answer; 

They  also  preferred  a  cross  bill  to  establish  this  modus,  but  varied  from  depositions 
that  in  the  answer,  that  whereas  there  it  was  fifaid,  '*  and  w  in  proportion,  ^X^^ae 
i(c"  that  fiiet  not  being  true,  here  the  propoKion  for  each  under  ten  was  were'not  per-* 
set  out,  as  for  nine  lambs  nine  pence  half-penny,  8tc.  mitted  to  be 

Theplaintififexaminedno  witnesses  in  the  cross  cause,  but  obtained  an  f^*!^?^* 
order  that  the  depositions  m  the  original  cause  should  be  used  in  the  cross  SSIJJ*J|ii^  o^ 

^^-  the  ground  that 
Now  upon  the  hearing,  the  plaintiff  in  the  cross  cause  offered  to  read  the  the  modus  was 
depositions  in  the  original  cause  5  but  it  was  objected,  that  the  modus  in  the  *  different  mo- 
cross  cause  was  a  different  modus  from  that  in  the  answer  to  the  original  ^^  2to^*  j^ 
bill,  and  therefore  was  not  in  issue  on  that  examination  ',  and  of  that  opi^  the  answer  and 
nion  was  the  whole  court ;  so  the  plaintiff  had  a  decree  for  an  account  in  therefore  not  in 
the  original  cause,  and  the  cross  bill  was  dismissed  with  costs  (I).  i^»o  on  that 


(1)  Set  LaUJke$  ▼«  Ckritiitm^  infira^  Afich.  1724. 


examination* 


E.  a  Geo.  2.    1733.    Scacc. 
Fox  V.  BardweU  and  others ;  ei^cantr^     [2  Wood,  338.     4  Bro.        1793. 
P.  C.  216.  235.     Comyn,  496.1     Bunb.  327.    2  Eq.  C.  Ab.  733.       wv-^ 
GwiU.716. 

THE  vicar  of  Lakenham,  in  the  county  of  the  city  of  Norwich,  claimed  Lands  given  to 

all  tithes,  except  the  ti^es  of  corn  and  grain,  which  belong  to  the  im-  ^  *tatote  3^ 

propriator;  and  stated,  that  the  defendant  Bardwell  had  sown  lands  with  HenVaroonly 

turnips  ;  that^rt  of  the  turnips  were,  i^r  the  tenth  of  October  and  before  by  the' express 

the  first  of  June  following,  serered  from  the  ground,  and  sold  or  given  out  penning  of  that 

to  cattle,  and  that  the  other  part  of  the  said  turnips  were  eaten  up  as  they  "totnte  dis- 

grew  by  unprofitable  cattle  -,  that  the  defendant  had  also  meadow  and  pas-  ^^^wh^e^ 

tnre  land,  on  part  of  which  she  had  kept  and  led  dry  and  unprofitable  cattle,  there  had  been 

and  had  mowed  the  grass  of  the  other  part,  and  made  the  same  into  hay ;  a  perpetual 

and  that  she  had,  during  the  said  time,  other  titheable  things.    The  biU  apity  until  the 

olo^  dissolution  by 
.  ^^®  that  statute; 
and  therefore,  where  king  H.  8.  in  the  30th  year  of  his  reini,  translated  a  priory  and  convent  to  a  dean  and 
chapter,  and  transferred  the  possessions  of  ttie  former  to  the  latter,  so  that  tbeir  possessions  were  not  sur- 
rendered tOf  or  Tested  in  the  erOwn,  the  court  hald,  that  wiity  of  possesion  of  a  manor  and  rectory  in  the 
hands  of  the  prior  and  con?ent,  9Bd  afterwards  of  the  dean  and  chapter,  did  not  exempt  the  demesnes  of  the 
manor  from  tithes,  when  the  manor  and  rectory  came  to  be  severed. 

deputation,  that  tithes  belonged  to  the  vicar,  and  payment  of  them  by  some  of  the  parishioners,  and  of  a 
composition  by  others,  above  100  years,  and  two  former  decrees  in  favour  of  the  vicar,  (though  alleged  to 
have  been  improperly  obtained,  and  in  the  absence  of  pioper  parties)  held  sufficient  evidence  of  some  antient 
endowment.  d  2 
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also  stated,  that  the  other  defendants  had,  from  the  tenth  day  of  October^ 
1727,  until  the  Michaelmas  then  next  following,  occupied  meadow  and 
pasture  laiid  ;  that  they  had  depastured  dry  and  unprofitable  cattle  on  part 
of  the  said  land,  and  had  mowed  the  other  part,  and  made  the  grass  into 
hay,  and  carried  the  same  away  without  paying  any  tithes,  or  making  any 
satisfaction  for  the  same. 

The  defendantSy  by  their  answers  said,  that  all  the  lands  in  the  parish  of 
Lakenham  for  which  the  plaintiff  demanded  tithes  were  parcel  of  the  demesne 
lands  o^  the  manor  of  Lakenham ;  that  the  said  manor  and  demesne  lands, 
and  the  advowson  of  the  church  of  Lakenham  and  rectory  there,  and  of 
Braktndell,  were  formerly  parcel  of  the  possessions  of  the  dissolved  priory 
of  Norwich  ;  that  the  said  manor  and  demesne  lands  were,  before  and  at 
the  dissolution  of  the  said  priory,  held^  as  well  by  the  said  prior  and  convent 
as  by  their  farmers,  tithe  free ;  and  tliat  no  tithes  whatever  in  kind  had  ever 
been  paid  for  the  same  before  the  dissolution  of  the  said  priory }  that  the 
said  prior  and  convent  from  the  year  1386,  had  provided  a  chaplain  to  offi- 
ciate in  the  said  church ;  that  the  said  chaplain  was  usually  one  of  their 
own  house  >  that  the  said  priory  was,  in  the  thirtieth  year  of  Henry  8, 
dissolved,  and  by  the  statute  31  Hen.  8.  c.  13.  became  vested  in  the  crown  ; 
that  the  said  manor  and  the  demesne  lands,  as  part  of  the  possessions  of  the 
said  priory,  thereby  became  dischai^ed  from  the  payment  of  all  tithes  -,  and 
that  they  had  been  ever  since  so  held  ;  that  after  such  dissolution.  Hen.  8^ 
by  letters  patent  dated  in  the  same  year,  changed  the  said  priory  and  con- 
vent into  a  deanery  and  chapter,  and  granted  to  the  dean  and  chapter  thereof 
divers  privileges,  together  with  the  .said  manor  and  demesnes ;  that  the 
dean  and  chapter,  by  indenture,  dated  the  second  of  January,  in  the  thirty- 
third  year  of  Hen.  8,  demised  the  scite  of  the  said  manor,  and  all  the  lands, 
foldages,  and  other  things  thereto  belonging,  and  also  certain  lands  assigned 
out  of  the  manor  of  Eaton  to  the  said  manor  of  Lakenham,  and  one  dose 
in  Ameringhale  belonging  to  that  manor  (except  the  Water  Mills  in  Laken- 
ham fl(hd  Lakenham  Wood)  to  R.  Flint,  for  ninety-nine  years,  at  twenty- 
nine  poimds  a  year  -,  that  the  said  dean  and  chapter  afterwards,  by  inden- 
ture, dated  the  first  of  March,  in  the  first  year  of  Edward  0,  demised  to  the 
said  R.  Flint,  Lakenham  Wood,  at  ten  shillings  per  annum ;  and  further 
declared,  that  the  said  manor  had  always  been  dischaiged  in  their  hands, 
and  in  the  hands  of  the  ftirmers  thereof,  of  and  from  Hie  payment  of  all 
manner  of  tithes,  as  well  predial  as  personal  -,  and  that  the  true  meaning  of 
the  said  lease  was,  that  he  should  enjoy  the  said  manor  discharged  of  the 
payment  of  all  tithes  renewing  on  the  demesnes  of  the  said  manor ;  that  the 
said  dean  and  chapter  being  so  seised  of  the  said  manor  and  the  demesne 
lands  thereof,  together  with  the  rectory  appropriate  and  advowson  of  the 
church  of  Lakenham,  by  indenture,  dated  the  first  of  June,  in  the  first  year 
of  Edward  6,  surrendered  up  the  same,  and  all  other  their  possessions  to  the 
said  king,  who,  by  letters  patent,  dated  the  ninth  of  November  following, 
refunded  and  granted  to  them,  (amongst  other  things)  the  rectories  of 
Lakenham  and  Brakendell,  and  the  advowson  of  the  churches  thereof,  bat 
reserved  to  him  and  his  successors  the  said  manor  of  Lakenham,  and  all  the 
demesne  lands  thereto  belonging  in  Lakenham,  Eaton,  and  Ameringhale, 
then  in  the  occupation  of  R,  Flint ;  that  the  said  king,  by  virtue  of  such 
reservation,  being  seised  of  the  said  manor  and  the  demesne  lands  so  freed 
from  the  payment  of  all  tithes,  by  letters  patent,  dated  the  first  of  July,  in 
the  seventh  year  of  his  reign,  granted  to  T.  Gresham,  and  his  heirs,  ''  all 
that  the  manor  of  Lakenham  and  the  demesne  lands,  &c.  to  hold,  &c.  as  the 
said  prior  had  held  the  same ;  that  the  lands  in  the  occupatioanff  the  defend- 
ants were  parcel  of  the  demesnes  of  the  manor  of  Lakenham,  and  were  in- 
cluded in  the  said  grants,  and  that  by  divers  mesne  conveyances,  the  said 
manor,  and  the  demesnes  thereof,  had  become  vested  in  the  Earl  of  Berkeley ; 
that  at  and  ever  since  the  dissolution  of  the  said  priory,  until  Easter  1690, 
the  said  manor,  and  the  demesne  lands  in  Lakenham,  had  been  held  by  the 
several  occupiers,  discharged  from  the  payment  of  all  tithes  in  kind  what- 
soever. 
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soever^  as  fully  as .  the  said  prior  and  convent  had  held  the  same  ;  ami  that 
10  like  manner  all  the  residoe  of  the  said  demesne  lands^  in  Eaton  and  Amer- 
iogbale^  had  been  held  so  discharged ;  and  therefore  they  insisted  that  they 
were  not  liable  to  make  the  plaintiff  any  satisfaction  for  tithes  arising  on  the 
said  demesne  lands  belonging  to  the  manor  of  Lakenham  in  their  occupa- 
tion. The  defendants  further  stated,  that  the  said  dean  and  chapter,  from 
their  first  foundation  by  Henry  8,  until  the  year  1610,  had  constantly  found 
a  chaplain  to  officiate  in  the  said  parish,  as  the  late  prior  and  convent  had 
done,  and  had  taken  all  tithes  arising  therein,  except  what  belonged  to  the 
said  manor  and  lands;  that  the  said  prior  and  convent,  in  all  their  leases  of 
the  said  rectory  before  the  dissolution,  and  the  said  dean  and  chapter  until 
the  year  1610,  and  a  long  while  after,  expressly  demised  ^*  all  tithes  of  com, 
hay,  hemp,  and  flax,  in  the  said  parish,"  and  all  other  tithes  there,  but  al- . 
ways  expressly  excepted  thereout  **  all  tithes  belonging  to  the  said  manor 
of  Lakenham."  The  defendants,  therefore,  hoped  that  the  decree,  which 
had  been  made  by  consent  of  the  parties,  or  any  payments  made,  shoidd 
not  deprive  them  of  the  benefit  of  the  said  exemption. 

The  plaintiff  amended  his  bill,  and  thereby  stated,  that  the  vicarage  of 
Lakenham  was  a  very  andeiit  vicarage ;  that  there  was  a  regular  succession 
of  vicars  for  many  years  before  and  until  the  year  13B6 ;  that  there  had 
been  such  regular  succession  ever  since  the  year  1610  ;  that  although  the 
prior  and  convent  of  Norwich,  and  the  dean  and  chapter  there,  were  patrons 
of  it,  and  ordinaries  of  the  place,  and  also  owners  of  the  manor  of  Laken- 
ham, and  appropriators  of  the  said  parish,  and  did  for  several  years  suffer 
the  same  to  lie  vacant,  and  during  such  vacancy,  did  let  the  vicarial  tithes, 
arising  on  the  demesnes  of  the  said  manor,  yet  that  they  never  demised  the 
same  while  there  was  a  vicarage  regularly  instituted,  and  particularly  since 
the  year  1610 ;  and  that  their  tenants  had  submitted  to  pay  the  vicarial  tithes 
for  the  said  year,  and  during  the  said  leases,  or  had  made  some  composition 
lor  the  same ;  that  T.Ward,  formerly  occupier  of  the  demesne  lands,  refusing 
to  {lay  tithes  to  F.  Folchier,  clerk,  the  plaintiff's  predecessor,  the  said  F. 
Folchier  filed  a  bill  against  the  said  T.  Ward,  demanding  the  said  tithes, 
aod  obtained  a  decree  ibr  an  account  (1) ;  that  J.  Sherwood,  then  tenant  of 
ihe  said  vicarage,  under  P.  Burrough,  clerk,  vicar  there,  filed  his  biU  also^ 
against  T.  Ward  the  son  >  and  the  Court  decreed  an  account  for  tithes  (2)  -, 

that 

(1)  This  decree  in  the  case  of  Folchier  ▼.  vicar  eight  pounds  a  year  for  the  tithes  of 
Witrdj  is  dated  10th  May  1699,  In  Easter  LAkeoham  Hall :  lo  which  the  idcar  assented, 
tenn,  11  WiU.  3.  The  bill  stiUed,  that  the  and  the  agreement  was  confirmed  by  Mr. 
plaintiff  had  been  instituted  vicar  of  Laken-  Chaplin,  the  owner  of  the  estate,  and  made 
ham  in  the  month  of  December  1692,  and  an  order  of  th^  court  by  the  consent  of  all 
that  be  was  thereby  entitled  to  and  demand-      the  parties. 

ed  the  tithes  of  hay,  and  all  other  .tithes,  ex-  (2)  This  decree  is  dated  the  24th  Feb- 

ceptiog  of  com  and  gndn,  which  he  admits  niAry  1723,  Hilary  term,  10  Geo.  1.  The 
ted  belonged  Co  ihe  impropriator,  arising  on  bill  stated  that  P.  Bunoogh  had  been  insti- 
the  estate  called  Lakenham  Hall,  from  the  tuted  into  the  vicarage  of  Lakenham  in  the 
time  of  his  institution,  'llie  defendant  said,  year  1715;  and  by  lease,  dated  the  20th  of 
that  tile  lands  belonging  to  the  said  estate      FebruHry  1715,  had  demised  to  the  plaintiff 


were  the  demesnes  of  the  manor  of  Laken-  the  tithes  thereof ;  and  he  demanded  of  the 

ham  ;  tiuiK  no  tithes  had  ever  been  paid  or  defendant,  an  iniknt,  as  administrator  lo  his 

demanded  for  the  same ;  that  he  had  heard  father,  the  tithes,  except  of  com  and  grain, 

that  the  said  kinds  were  formerly  parcels  of  of  Lakenham  Hall.  The  defendant  appeared 

the  possesions  of  some  priory  or  religious  by  his  guardian;  and  insisted,  that  the  lands 

house  in  Norwich,  and  came,  by  the  disso-  thereof  were  pwoel  of  the  manor  of  Laken- 

Intion  of  monasteries,  to  the  crown ;  that  Ed-  bam,  and  Cormeriv  the  possessions  of  the  ca- 

waid  the  Sixth  granted  the  manor,  rectory,  tbednl  church  of  Norwich,  or  someotlier  re- 

aod  church  of  Lakeoham,  and  the  advowson,  ligious  house ;  that  on  the  dissolution  tiiere- 

pationage,  and  vicarage  of  Lakenhain,  and  of,  the  manor,  farm,  and  rectory,  came  to 

several  other  messwwes  and  lands  in  Laken*  the  crown ;  and  thereby,  or  oCbcrwise,  were 

bun ,  to  Thomas  Greraam  i  and  thai  thereby,  exempted  from,  or  the  owners  entitled  to  the 

or  by  some  more  an<aent  composition,  the  payment  of  the  tithes  thereof;  that  Edward 

said  lands  were  discharged  froui  the  payment  the  Sixth  granted  the  manor,  the  rectory, 

of  tithes. — ^llic  Court,  on  reading  the  depo-  and  the  advowson  and  patronage  of  the  vi- 

sitions  and  several  ancient  records,  ordered  carage  of  Lakenham,  to  Thomas  Gresham 

the  defendant  to  account  for  the  titlies  de-  and  bis  heirs,  &c. — ^Tlie  Court,  on  reading  a 

manded  by  the  bill,  with  costv.  The  defend-  copy  of  the  grant  from  Edward  the  Sixth  to 

aoty  hearing  this  opinion,  proposed  to  pay  the  Grc^ham,  dated  the  first  of  July,  in  the 

scvcuth 
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also  stated,  that  the  other  defendants  had,  from  the  tenth  day  of  October, 
1727,  until  the  Michaelmas  then  next  following,  occupied  meadow  and 
pasture  lahd  ;  that  they  had  depastured  dry  and  unprofitahic  cattle  on  part 
of  the  said  land,  and  had  mowed  the  other  part,  and  made  the  grass  into 
hay,  and  carried  the  same  away  without  paying  any  tithes,  or  making  any 
satisfaction  for  the  same. 

The  defendants*  by  tlieir  answers  said,  that  all  the  lands  in  the  parish  of 
Lakenham  for  which  the  plaintiff  demanded  tithes  were  parcel  of  the  demesne 
lands  o^  the  manor  of  Lakenham ;  that  the  said  manor  and  demesne  lands, 
and  the  advowson  of  the  church  of  Lakenham  and  rectory  there,  and  of 
Braktndell,  were  formerly  parcel  of  the  possessions  of  the  dissolved  priory 
of  Norwich  ;  that  the  said  manor  and  demesne  lands  were,  before  and  at 
the  dissolution  of  the  said  priory,  held^  as  well  by  the  said  prior  and  convent 
as  by  their  farmers,  Uthe  free  >  and  that  no  tithes  whatever  in  kind  had  ever 
been  paid  for  the  same  before  the  dissolution  of  the  said  priory  -,  that  the 
said  prior  and  convent  from  the  year  1386,  had  provided  a  chaplcdn  to  offi- 
ciate in  the  said  church  3  that  tlie  said  chaplain  was  usually  one  of  their 
own  house ;  that  the  said  priory  was,  in  the  thirtieth  year  of  Henry  8, 
dissolved,  and  by  the  statute  31  Hen.  8.  c.  13.  became  vested  in  the  crown  } 
that  the  said  manor  and  the  demesne  lands,  as  part  of  the  possessions  of  the 
said  priory,  thereby  became  discharged  from  the  payment  of  all  tithes  ;  and 
that  they  had  been  ever  since  so  held  ;  that  after  such  dissolution.  Hen.  8, 
by  letters  patent  dated  in  the  same  year,  changed  the  said  priory  and  con- 
vent into  a  deanery  and  chapter,  and  granted  to  the  dean  and  chapter  thereof 
divers  privileges,  together  with  the  said  manor  and  demesnes ;  that  the 
dean  and  chapter,  by  indenture,  dated  the  second  of  January,  in  the  thirty- 
third  year  of  Hen.  8,  demised  the  sciteof  the  said  manor,  and  all  the  lands, 
foldages,  and  other  things  thereto  belonging,  and  also  certain  lands  assigned 
out  of  the  manor  of  Eaton  to  the  said  manor  of  Lakenham,  and  one  dose 
in  Ameringhale  belonging  to  that  manor  (except  the  Water  Mills  in  Laken- 
ham fl(hd  Lakenham  Wood)  to  R.  Flint,  for  ninety-nine  years,  at  twenty- 
nine  poimds  a  year  5  that  the  said  dean  and  chapter  afterwards,  by  inden- 
ture, dated  the  first  of  March,  in  the  first  year  of  Edward  0,  demised  to  the 
said  R.  Flint,  Lakenham  Wood,  at  ten  shillings  per  annum  -,  and  further 
declared,  that  the  said  manor  had  always  been  dischaiged  in  their  hands, 
and  in  the  hands  of  the  fttrmers  thereof,  of  and  from  ^tiie  payment  of  all 
manner  of  tithes,  as  well  predial  as  personal ;  and  that  the  true  meaning  of 
the  said  lease  was,  that  he  should  enjoy  the  said  manor  discharged  of  the 
payment  of  all  tithes  renewing  on  the  demesnes  of  the  said  manor ;  that  the 
said  dean  and  chapter  being  so  seised  of  the  said  manor  and  the  demesne 
lands  thereof,  together  with  the  rectory  appropriate  and  advowson  <^  the 
church  of  Lakenham,  by  indenture,  dated  tlie  first  of  June,  in  the  first  ye%r 
of  Edward  6,  surrendered  up  the  same,  and  all  other  their  possessions  to  the 
said  king,  who,  by  letters  patent,  dated  the  ninth  of  November  following, 
refunded  and  granted  to  them,  (amongst  other  things)  the  rectories  of 
Lakenham  and  Brakendell,  and  the  advowson  of  the  churches  thereof,  bat 
reserved  to  him  and  his  successors  the  said  manor  of  Lakenham,  and  aU  the 
demesne  lands  thereto  belonging  in  Lakenham,  Eaton,  and  Ameringhale, 
then  in  the  occupation  of  R.  Flint ;  that  the  said  king,  by  virtue  of  such 
reservation,  being  seised  of  the  said  manor  and  the  demesne  lands  so  freed 
from  the  payment  of  all  tithes,  by  letters  patent,  dated  the  first  of  July,  in 
the  seventh  year  of  his  reign,  granted  to  T.  Gresham,  and  his  heirs,  '*  all 
that  the  manor  of  Lakenham  and  the  demesne  lands,  &c.  to  hold,  &c.  as  the 
said  prior  had  held  the  same ;  that  the  lands  in  the  occupationnf  the  defend- 
ants were  parcel  of  the  demesnes  of  the  manor  of  Lakenham,  and  were  in- 
cluded in  the  said  grants,  and  that  by  divers  mesne  conveyances,  the  said 
manor,  and  the  demesnes  thereof,  had  become  vested  in  the  Earl  of  Elerkeley  j 
that  at  and  ever  since  the  dissolution  of  the  said  priory,  until  Easter  1690, 
the  said  manor,  and  the  demesne  lands  in  Lakenhani,  had  been  held  by  the 
several  occupiers,  discharged  from  the  payment  of  all  tithes  in  kind  what- 
soever. 
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soever,  as  fully  as  the  said  prior  and  convent  had  held  the  same  ;  and  that 
in  like  manner  all  the  residue  of  the  said  demesne  lands.  In  Eaton  and  Anier- 
ioghale,  had  been  held  so  discharged ;  and  therefore  they  insisted  tliat  they 
were  not  liable  to  make  the  plaintifif  any  satisfaction  for  tithes  arising  on  the 
said  demesne  lands  belonging  to  the  manor  of  Lakenham  in  their  occupa- 
tion. The  defendants  further  stated,  that  the  said  dean  and  chapter,  from 
their  first  foundation  by  Henry  8,  until  the  year  1610,  had  constantly  found 
a  chaplain  to  officiate  in  the  said  parish,  as  the  late  prior  and  convent  had 
done,  and  had  taken  all  tithes  arising  therein,  except  what  belonged  to  the 
said  manor  and  lands;  that  the  said  prior  and  convent,  in  all  their  leases  of 
Uie  said  rectory  before  the  dissolution,  and  the  said  dean  and  chapter  until 
the  year  1610,  and  a  long  while  after,  expressly  demised  '*  all  tithes  of  corn, 
hay,  hemp,  and  flax,  in  the  said  parish,"  and  all  other  tithes  there,  but  al- 
ways expressly  excepted  thereout  '*  all  tithes  belonging  to  the  said  manor 
of  Lakenham."  The  defendants,  therefore,  hoped  that  the  decree,  which 
had  been  made  by  consent  of  the  parties,  or  any  payments  made,  shoidd 
not  deprive  them  of  the  benefit  of  the  said  exemption. 

The  plaintiff  amended  his  bill,  and  thereby  stated,  that  the  vicarage  of 
Lakenlumi  was  a  very  ancient  vicarage ;  that  there  was  a  regular  succession 
of  vicars  for  many  years  before  and  until  the  year  1386  3  that  there  had 
been  such  regidar  succession  ever  since  the  year  1610  ;  that  although  the 
prior  and  convent  of  Norwich,  and  the  dean  and  chapter  there,  were  patrons 
of  it,  and  ordinaries  of  the  place,  and  also  owners  of  the  manor  of  Laken- 
ham, and  appropriators  of  the  said  parish,  and  did  for  several  years  suffer 
the  same  to  lie  vacant,  and  during  such  vacancy,  did  let  the  vicarial  tithes 
arising  on  the  demesnes  of  the  said  manor,  yet  that  they  never  demised  the 
same  while  there  was  a  vicarage  regularly  instituted,  and  particularly  since 
the  year  1610 ;  and  that  their  tenants  had  submitted  to  pay  the  vicarial  tithes 
for  the  said  year,  and  during  the  said  leases,  or  had  made  some  composition 
for  the  same ;  that  T.Ward,  formerly  occupier  of  the  demesne  lands,  refusing 
to  {lay  tithes  to  F.  Folchier,  clerk,  the  plaintiff's  predecessor,  the  said  F. 
Folchier  filed  a  bill  against  the  said  T.  Ward,  demanding  the  said  tithes, 
and  obtained  a  decree  fbr  an  account  (1) ;  that  J.  Sherwood,  then  tenant  of 
the  said  vicarage,  under  P.  Barrough,  clerk,  vicar  there,  filed  his  bill  also 
against  T.  Ward  the  son  -,  and  the  Court  decreed  an  account  for  tithes  (2)  ^ 

that 

(1)  This  decree  in  the  case  of  FolckUr  ▼.  vicar  eight  pounds  a  year  for  the  tithes  of 
Wwdy  m  dated  lOtb  May  1699,  in  Easter  lAkenham  Hall :  to  which  the  vicar  assented, 
term,  11  Will.  3.  The  bill  stated,  that  the  and  the  agreement  was  confirmed  by  Mr. 
plaintiff  bad  been  instituted  vicar  of  lAken-  Chaplin,  tbe  owner  of  the  estate,  and  made 
ham  in  the  month  of  December  1692,  and  an  order  of  th^  court  by  the  consent  of  all 
that  he  was  thereby  entitled  to  and  demand-      tlie  parties. 

cd  the  tithes  of  hay,  and  all  other.tithes,  ex-  (2)  lliis  decree  Is  dated  the  24tii  Feb- 

ceptiDg  of  com  ami  grain,  which  he  admit*  ruary  1723,  Hilary  term,  10  Geo.  1.  The 
ted  belonged  to  the  impropriaior,  arising  on  bill  stated  that  P.  Burroogh  had  been  insti- 
the  estate  called  Lakenham  Hall,  from  the  tuted  into  the  vicarage  of  Lakenham  in  the 
time  of  his  institution,  'llie  defendant  said,  year  1715  ;  and  by  lease,  dated  the  20di  of 
that  the  lands  belonging  to  the  said  estate      February  1715,  had  demised  to  the  plaintiff 


were  the  demesnes  of  the  manor  of  Laken-  the  tithes  thereof ;  and  be  demanded  of  the 

ham ;  that  no  tithes  had  ever  been  paid  or  defendant,  an  infent,  as  administrator  to  his 

denMmded  for  the  same ;  that  he  had  heard  father,  the  tithes,  except  of  com  and  grain, 

that  the  said  lands  were  formerly  parcels  of  of  Lakenham  Hall.  The  defendant  appeared 

the  possessions  of  some  priory  or  religious  by  his  guardian;  and  insisted,  that  the  lands 

house  in  Norwich,  and  came,  by  the  disso-  thereof  were  parcel  of  the  manor  of  Laken- 

lution  of  monasteries,  to  the  crown  ;  that  Ed*  bam,  and  CDrmerty  the  poesewions  of  the  ca- 
wanl  the  Sixth  granted  the  manor,  rectory,  .    thedral  church  of  Norwich,  or  some  other  re* 

and  church  of  Lakenham,  and  the  advowson,  ligious  house ;  that  on  the  dissolution  tiiere- 

patronage,  and  vicarage  of  Lakenhatn,  and  of,  the  manor,  farm,  and  rectory,  came  to 

senrral  other  messuases  and  lands  in  Laken-  the  crown ;  and  thereby,  or  oCberwise,  were 

ham,  to  Thomas  Gresham  i-  and  that  thereby,  exempted  from,  or  the  owners  entitled  to  the 

or  by  some  more  ancient  composition,  the  payment  of  the  tithes  thereof;  that  Edward 

said  lands  were  discharged  from  the  payment  the  Sixth  granted  the  manor,  the  rectory, 

of  tithes. — llic  Court,  on  reading  the  depo-  and  the  advowson  and  patronage  of  the  vi- 

sitwns  and  several  ancient  records,  ordered  carage  of  Lakenham,  to  Thomas'  Gresham 

the  defendant  to  accouut  for  the  tithes  de-  and  his  heirs,  &c. — llie  Court,  on  reading  a 

manded  Ivy  the  bill,  with  costi>.  The  defend-  copy  of  the  grant  from  Edward  the  Sixth  to 

ant,  bearing  this  opinion,  proposed  to  pay  the  Grc^hain,  dated  the  first  of  July,  in  the 

scvcutti 
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tlial  the  defendaat  Bardwdl*8  husband  became  occupier  of  the  said  de^ 
mefloie  lands  in  the  year  1731^  and  readily  paid  the  plaintiff  all  tithes  thereon^ 
cdLcept  the  tithes  of  com  and  grain,  until  his  death  in  the  year  1727.  The 
vicar  therefore  prayed  the  benefit  of  the  former  decrees. 

The  defendants^  in  their  answer  to  the  vicar*s  amended  bill,  insisted,  that 
all  the  lands  in  Lakenham  and  the  titheable  places  for  which  the  vicar  de- 
manded tithes,  were  parcel  of  the  demesne  lands  of  the  manor  of  Lakenham ; 
that  the  other  lands  in  their  occupation  were  parcel  of  the  several  manors  of 
Eaton  and  Ameringhale  5  that  the  said  manors  of  Eaton  and  Amerin^hale, 
and  the  demesne  lands  thereof,  and  the  several  churches  of  Lakenham, 
Eaton,  and  Amerlng;tiale,  and  the  rectories  there,  and  of  Brakendell,  are 
adjacent ;  that  they  had  been  part  of  the  possessions  of  the  dissolved  priory 
and  convent  of  Norwich,  even  from  the  foundation,  and  long  before  the 
reign  of  Richard  the  Second  j  that  the  said  manor,  and  the  demesne  lands 
thereof,  were  before  that  time,  and  had  i)een  ever  since,  iield  tithe  free ; 
that  in  the  year  1094,  Herbert,  bishop  of  Norwich,  founded  the  church, 
i^nd  in  the  year  1101  constituted  monks  there,  and  granted  them  the  holi- 
days which  king  William  Rufushad  given  to  them;  the  feast  of  Pentecost  ^ 
the  tithe  of  the  said  bishop's  manor  and  Lakenham,  together  with  all 
tilings  to  thd  said  village  belonging,  besides  Ameringhale,  aQ  which  the  said 
Herbert,  Bishop  of  Norwich,  gave  to  God  and  the  church  for  food  and 
raiment  of  the  monks  -,  and  all  which  were  held  tithe  free ;  that  between 
the  years  1312  and  1386,  several  persons  were  instituted  vicars,  at  pleasure, 
of  the  said  church  of  Lakenham,  on  the  presentation  of  the  said  prior  and 
convent ;  that  the  prior  of  Norwich  obtained  a  grant  or  licence  fh)m  John 
De  Gray,  bishop  of  thfU;  8ee>  some  time  after  the  twdUUi  century,  by  which 
it  appeared,  thart  the  said  bishop  granted  to  the  monks  of  Norwich  the  se- 
veral churches  aforesaid;  to  be  possessed  to  their  proper  uses,  saving  to  the 
said  bishop  and  his  successors  the  pontifical  and  parochial  rights ',  and  in 
particular  gave  licence  to  the  said  monks,  that  when  it  should  happen  that 
the  said  church  of  Lakenham  should  be  void,  they  might  enter  upon  the 
said  void  possession,  and  serve  it  by  their  chaplain  at  pleasure ;  so  that  after 
the  several  statutes  of  Richard  the  Second,  for  endowing  of  vicarages,  and 
that  of  King  H^ry  the  Fourth,  which  prohibits  all  appropriations  of  vicar- 
ages, or  any  religious  person  to  be  vicar,  the  said  prior  and  convent  never 
presented  to  the  church,  nor  the  said  dean  and  chapter  until  the  year  1626  ; 
that  from  the  year  1386  till  the  year  1610,  being  two  hundred  and  twenty- 
four  years,  there  was  not  any  vicar  instituted  and  inducted  therein  5  but  that 
durins  that  time  it  was  seired  by  their  chaplains,  removable  at  pleasure ; 
that  the  said  vicars  had  not  any  piortion  of  tithes  assigned  to  them,  or  re- 
ceived any  out  of  the  rectory,  or  any  part  of  the  demesne  lands  of  Lakenham, 
they  being  always  held  titl^-finee  ;  that  such  vicars  were  only  curates  or 
sHpendar^  ehaplami,  totftUy  exempted  as  well  from  the  vicar  as  the  said 
dean  and  chapter,  fts  rectories  impropriate,  by  the  laws  aforesaid ;  and  that 
the  whole  tithes  liecame  incorporated  in  the  inheritance  of  the  land,  and 
therewith  vested  in  the  crown,  by  virtue  of  the  31  Hen.  8.  and  from  the 
said  lone,  in  the  said  dean  and  diapter^  and  so  passed  from  them  into  the 
hands  of  Edward  the  Sixth  by  the  surrender  aforesaid,  and  was  granted  to 
Gresham  in  the  same  manner.  But  they  admitted,  that  the  defendant 
BardwelFs  husband  might,  for  peace  sake,  have  paid  his  tithes  to  the  plain- 
tiff, as  in  the  said  amended  bill  mentioned. 

Lord  Berkeley  and  others,  together  with  the  said  defendants,  filed  their 
cross-bill  against  the  plaintiff  Fox,  and  the  dean  and  chapter  of  Norwich, 
insisting  on  the  matters  and  things  set  forth  in  the  answer  to  the  original 
bill$  and  they  set  forth  their  titles  to  the  demesne  lands,  &c.  in  the  said 
parish  of  Lakenham  ;  and  prayed  a  full  discovery  of  the  matters  in  ques- 
tion, and  that  the  defendant  Fox  might  account  for  what  he  had  received. 

The 

sercatli  vear  of  hia  reig^,  the  proofo  in  the  dean  and  chapter  of  Norwich,  ordered  the 

cause  of  fUchitr  r.  Ward^  and  an  inroU-  defendant  to  account  for  the  tithes  demand- 

mentof  the  charter  of  Edward  the  Sixth,  edby  the  bill  |  and  on  the  15th  of  April  1725, 

granted  in  the  first  your  of  his  reign  to  the  the  report  thereon  was  confirmed. 
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.  The  ykai-;  by  Us  ioMef  i^  the  eio^-bttl^  iUd>  that  the  vicarage  ot        1793. 
f  akfnhium  was  mi  abelently  endtowed  and  perpetnii  vlfcaffage  j  ^d  set  forth  tot 

tfaeinattcvs  totHesanne.efiifectasmhisoHgitial  imdaiiietidedbffl    andako  *- 

the  codteoib  bi  bbh^p  HerbM*8  chaortef  ot  gnbit  to  the  monks  ot  the  cii- 
llied^  chiihsli  of  Norwich.  He  also  stated^  Ibal  some  of  the  vicara  mighty 
fin-  peaee  sake,  hare  accepted  of  aqme  compositidns  for  the  vicarial  tithed  of 
Lakenham  Hall  Fnnh ;  that  fifty  ponnds  a  ye&r  had,  fbf  thne  itiimemorial> 
been  constantly  paid  to  the  vicars  there  for  the  tithe$  of  Lakenham  water 
hulls  and  nibadoWs,  vvithoiit  dii^mie  \  and  that  the  plaintiff  Lacktord^  the 
present  oecnpier  of  the  milk,  tonemeat^  and  Bieadow#  bad  always  peaceably 
paid  him  the  aamc^  as  a  compdeiUon  for  the  tithes  of  the  said  tiiills. 

Thd  dftdh  and  chapter  of  Norwich  atiswered,  and  set  ^fth,  tluct  the  dud 
vicarage  of  LdkenUam  was,  they  believed,  hn  ancient  enddii^ed  and  per- 
petilal  vicariige )  thlit  a  soceessioa  of  vicars  wete  iitttituted  therein  in  the 
fourteenth  centarvi  that  though  the  said  vicarage  might  li^  vacant  for  se- 
veral years,  yet  they  foiaud,  by  divdrs  ancient  records  belonging  to  their 
chmn^  that  tlie  Md  vicarage  was  and  continue  subsisting  and  lawfully 
void  $  and  tliat  the  same  perpetual  vicarage  had  been  again  filled  up  for 
many  ycarb  i  first  by  the  drown,  on  aoeoniit  of  Ikpse,  and  ever  since  by 
tiie  presentation  of  the  said  d^an  and  chapter  i  and  they  set  forth  the  seve* 
ral  gnlnts  and  leases  as  before  stated  ^  and  said,  that  they  believed  that  they 
had  been  at  one  time  deprived  of  their  rights  and  ik>sses8ion8,  bat  were  re- 
stored to  them  bn  the  resUmtion  of  Charles  the  Second,  witfi  the  like  charge 
dpon  Ldird  Berkeley  of  ten  pounds  per  dannfa  for  the  tithed  of  the  demesne 
lilncb  of  the  said  nianbr ;.  by  which  means  the  owners-  ther^f  had  ever  since 
ei^byed  the  tithe  of  com. 

In  both  cahses  the  pkintiffs  implied,  eiid  the  defetidiltit^  i^oined,  and 
witnesses  were  exasmined  on  bdth  sides  (1).  Ilie  couH  ordet-ed  the  defen- 
dants t^  the  or^nal  bill  to  ae<^ount  with  the  plaiiltiff  for  01  the  tithes  de- 
manded by  the  said  bill^  arising,  happening,  and  renewing  6n  the  liihds  in 
ttielr  respective  occupations  in  the  said-  parish  6i  Lakenham^  and  for  the 
values  of  the  tithes  of  all  such  titheable  zhatter^  And  dues  f6t  and  during 
the  time  ehnq;ed  or  reqmred  in  or  by  the  said  bUl  $  and  th&t  ihe  cross  bill 
lie  dismissed  With  cdks. 

The  phiintifis*  in  Hilary  term,  in  the  seventh  year  of  George  the  Secohd, 
1734,  petitioned  the  ccfurt  for  a  re*hearing  |  but  the  courl  Uioaght  pfop^ 
to refose  are-hearing,  because  ap|Aication  waa  not  made  for  that  purpose 
Within  sit  months  after  pronouncing  the  dectee,  although  Jthe  decree  was 
not  then  passed.— [^oodL] 

7th  May,  1735.    Dotn.  troc.     [4  Bro.  I*.  C.  2l6.] 

The  appellant  Chaplyn  was  ienant  for  life  of  the  manor  of  Lakenham,  and  * 
the  lands  thereto  helonging,  and  of  some  otlier  lania  within  the  manors  and 
parishes  of  Eaton  and  Amringhall,  in  the  county  of  Norfolk ;  the  appellant 
Henry  Berldey,  was  seised  of  the  reversion  in  fee  of  the  said  manor  and 
Inhds  J  and  the  other  appellants  were  tenants  or  occupiers  of  the  said  lands  : 
and  all  these  several  manors  of  Lakehham,  Baton,  and  Amringhall,  were  at 
the  time  of  the  Conquest,  imdent  demesne  lands  of  thti  crown,  as  appears 
by  doomsday-book; 

In  the  year  1100,  king  \^llliam  Aufus,  ahd  j^enry  1.  granted  two  of 
these  n^anors,  vU.  Lakenham  and  Amringhall,  >to  God  and  the  church  of 
KbrWich,  and  Herbert  th'bn  bisnop  there,  whd.  liad  founded  the.  cathedral 
chui-cH,  to  hold  as  fr6ely  as  ih  the  king^s  iiands.  Whereupon,  ihe  bishop 
Instltutecl  monks  in  the  jsoik  church,  and  granted  or  appointed  the  said 
manors  oiP  Lakenham  aiid  Ainrlnghall,  amongst  other  manors  and  lands,  for 
the  support  and  t^aint<exiance  ^  the  .,s^d  monks.  And  afterwards,  king 
Henry  1.  ghmtcd  to  God  ana  the  church  of  Norwich,  and  to  Herbert  the 
bishop,,  and  to  the  ihonk^  of  the  Bdid  church,  the  manor  of  Baton^  adjoin*- 
ing  to  the  said  in^or  of  Lakenham., 

King  Henry  2.  king  ^ohn,  Henry  8.  and  lidward  I .  by  several  charters, 

(all 
(1}  It  appears  from  the  appellanti'  ooae,  that  the  evidence  was  not  read. 
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(all  of  them  re'dting  the  charters  of  king  WilHam  Rufiu  and  Henry  1.  to 
bishop  Herbert)  confirmed  the  same^  as  also  the  said  bit  hop's  grant  to  the 
monks  -,  and  the  same  was  likewise  confirmed  by  pope  Adrian,  in  the  year 
1115,  by  pope  Alexander  III.  in  the  year  1176,  by  Gregory  X.  in  the  year 
1273,  and  by  several  bishops  of  Norwich  succeeding  bishop  Herbert  f  in  all 
which  charters  and  confirmations  of  the  popes  and  bishops,  the  manors  of 
Lakenham  and  Amrin^iall,  ^and  the  churches  and  tithes,  were  eaqwessly 
mentioned  and  confirmed. 

According  to  the  then  constitution  of  the  church  of  England,  the  king  and 
all  his  subjects  might  give  or  grant  their  tithes  to  what  religious  house  or 
parson  they  pleased,  and,  so  it  continued  till  the  year  1200 ;  and  until  that 
time  all  patrons  of  churches,  as  well  lay  patrons  as  religious,  collated  their 
own  clerks,  that  is,  by  investiture  from  their  own  hands,  without  present^* 
ation  or  institution ;  and  the  religious  houses  generally  placed  a  monk  of 
their  house  in  their  churches,  until  the  pope  at  his  councils,  and  the  national 
synods  here,  began  to  forbid  the  parochial  clergy  from  taking  any  tithes  or 
churches  from  the  hands  of  laymen  by  investiture,  without  the  consent  of  the 
bishops.  And  although  the  king  gave  some  allowance  to  these  canons,  yel 
the  practice  of  patrons  investing  their  clerks  in  their  churches,  and  disposing 
of  their  tithes  as  they  pleased,  continued  until  the  Lateran  council,  in  (he 
year  1215.  Then  the  lay  patrons  b^;an  to  obey  those  canons,  and  the  re- 
ligious patrons,  where  Ihey  held  manors  with  the  tithes,  obtained  licences 
from  the  bishops  to  hold  their  churches  m  proprioi  unts,  and  to  serve  the  same 
by  chaplains  of  their  own,  removeable  at  pleasure.  The  monks  at  Norwich 
obtained  several  of  such  licences  froni  John  de  Grey,  bishop  of  Norwich,  to 
hold  such  of  their  churches  of  which  they  had  the  advowson  and  benefice, 
to  their  own  proper  uses  3  and  particularly  the  said  bishop  De  Grey,  be- 
tween the  years  1200  and  1214,  by  his  charter  of  appropriation,  did  appro- 
priate the  said  church  of  Lakenham  to  the  priory  of  Norwich ;  and  granted 
licence  to  the  said  priory  and  xx>nvent,  to  enter  upon  the  said  church  when- 
ever it  should  be  void,  and  to  cause  service  to  be  performed  therein  by  their 
chaplains,  removeable  at  their  pleasure* 

By  these  licences  and  grants,  the  church  of.  Lakenham  ^became  united  or 
appropriated  to  the  said  priory  of  Norwich ;  and  king  John,  Henry  S. 
and  Edward  1.,  by  their  several  grants  or  charters,  confirmed  to  the  said 
prior  and  monks  of  Norwich,  all  gifts  and  liberties  whatever,  before  given 
or  granted  to  them  ;  by  which  means  they  became  parson  tmpommee,  and 
perpetual  incumbent  in  this  church,  without  institution  and  induction  ;  and 
no  lapse  could  ensue  or  fall  to  any  succeeding  bishop,  or  to  the  crown. 
The  crown  and  bishops  being  bound  by  the  said  charters. 

Several  papal  orders  being  issued  out  for  the  supplying  parochial  churches 
with  secular  priests,  the  prior  and  convent  of  Norwich,  between  the  years 
1312  and  1386,  presented  vicars  to  Lakenham,  but  never  before  or  after ; 
and  allowed  to  the  vicar  officiating,  a  stipend  of  40^.  a-year,  but  never  en- 
dowed the  vicar  of  any  part  of  the  profits  of  the  church  -,  and  to  avoid  en- 
dowing the  vicarage,  ^e  said  prior  and  convent,  frx>m  the  year  1386  to  the 
dissolution  of  the  priory,  served  the  said  church  by  a  chaplain,  who  was 
usually  one  of  their  own  house,  removeable  at  pleasure  ;  so  that  frx)m  1386 
to  1610,  being  224  years,  no  vicar  was  instituted  in  the  stud  church  5  the 
cure  being  constantly  served  by  chaplains. 

During  such  time  as  the  priory  subsisted,  the  prior  and  convent  held  the 
said  manor  and  rectory  of  Lakenham,  vrith  all  the  tithes  of  the  said  parish^ 
and  frequently  leased  the  same  with  the  tithes  thereof  to  tenants,  who  hdd 
and  enjoyed  accordingly.  But  this  priory  was,  in.  the  30th  year  of  king 
Henry  8,  dissolved ;  and,  by  the  act  of  the  31st  of  that  king,  for  the  disso- 
lution of  abbeys  and  monasteries,  it  was  enacted,  that  all  lands,  tenements, 
and  tithes,  should  be  vested  in  the  king  and  his  heirs,  in  the  same  state  and 
condition  as  the  abbots  and  priors  held  the  same ;  and  discharged  of  and 
acquitted  from  the  payment  of  Uthes,  as  the  abbots  and  priors  held  the  same. 

King  Henry  8.  by  letters  pat^t,  bearing  date  the  same  year,  changed 

the 
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tlie  said  priory,  and  fouiMled  a  dean  and  chapter  in  the  said  church  $  and  ItdSg 
granted  to  the  said  dean  and  chapter  the  mimor  of  Lakenham,  and  the  de-  '^^ 
mesne  hinds,  with  the  tithes  thereof,  and  jM  privileges  thereto  belongings  or 
therewith  hiiA  and  oocupied,  in  as  laige  and  ample  manner  as  the  said  prior 
and  coDTcnt  beld  the  same.  And  accordingly  the  said  dean,  and  chapter, 
and  their  tenants,  farmers,  and  occupiers  of  the  said  lands,  held  and  enjoyed 
the  same,  freed  and  disdiarged  of  aJl  manner  of  tithes  whatsoever. 

Hie  said  dean  and  chapter  being  thus  sdsed  of  the  said  manor  and  do- 
mesne  lands,  and  the  tithes  thereof,  with  the  rectory  of  Lakenham,  by  their 
deed,  mider  their  common  seal,  dated  ist  June,  1  Edw  6.  surrendered  the 
same,  amongst  other  things,  to  the  said  king  -,  who  became  seised  thereof, 
acquitted  and  discharged  from  the  payment  of  tithes,  as  the  dean  and  chap* 
ter  had  held  the  same.  King  Edward  6.  by  his  letters  patent,  bearing  date 
the  9th  of  November  following,  re-founded  the  said  dean  and  chapter;  and 
granted  them  several  manors  and  lands,  but  reserved  and  excepted  thereout 
the  said  manor  of  Lakenham,  and  the  demesne  lands  and  all  the  tithes  thereof, 
as  theretofore  held,  used,  demised,  or  leased :  and  by  letters  patent,  dated 
the  1st  of  July,  in  the  7th  year  of  his  reign,  granted  the  same  to  Thomas 
Oresham,  esq.,  by  the  name  of  the  manor  of  Lakenluim,  and  all  lands, 
meadows,  pastures,  feedings,  woods,  tithes  of  com,  hay,  hemp,  and  all  tithes 
whatsoever,  in  Lakenham,  Trowse,  and  Braoondale,  to  the  said  manor  and 
lands  anywise  belonging,  or  therewith  used,  held,  or  reputed.  And  under 
this  Thomas  Gresham,  the  appellants,  Mr.  Berkley  and  Mrs.  Chiiplyn,.wero 
entitled  to  the  inheritance  and  freehold  of  the  said  manor,  lands,  and  tithes. 

The  said  dean  and  chapter,  under  the  charter  of  the  9th  of  November,^' 
1st  Edw.  6.  being  (entitled  to  the  rectory  of  the  church  of  Lakenham,  and  all 
tithes  in  the  said  {Nurish  of  Lakenham,  (except  the  manor  and  demesne  lands,) 
served  the  cure  at  Lakenham  by  a  chaplain,  to  whom  they  paid  yearly  a  sti- 
pend, and  continued  so  to  serve  the  said  cure  till  the  year  1610  $  at  whidi 
time,  one  Wilkinson,  pretending  that  Lakenham  was  a  vicarage  lapsed  to  the 
crown,  obtained  a  presentation  thereto,  and  had  institution  thereon ;  but  the 
rectory  and  the  tithes  there,  belonging  to  the  said  dean  and  chapter,  being 
then  under  a  lease,  made  by  the  dean  and  chapter  in  the  12th  year  of  queen 
Elizabeth,  to  one  Layer  for  70  years,  which  did  not  expire  till  1640,  WiU 
kinson  could  get  no  tithes,  so  that  he  resigned  in  1612  ^  and  in  1626,  the 
dean  and  chapter,  instead  of  appointing  a  chaplain  or  curate,  presented  one 
Smith  to  the  .church  of  Lakenham  $  and  the  said  lease  to  Layer  being  in 
some  short  time  after  surrendered  to  the  dean  and  chapter,  they  permitted 
the  small  tithes  belonging  to  them  to  be  taken  by  their  new.  vicar,  in  lieu  of 
the  stipend  pdd  by  them  to  their  curates  or  ciiaplains. 

AAer  the  death  of  Smith,  the  dean  and  chapter  presented  other  clerks  to 
the  said  church,  when  vacant,  as  a  vicarage,  and  permitted  them  to  receive 
the  small  tithes  belonging  to  the  dean  and  chapter :  whence  it  came  to  be 
insisted  upon,  that  the  vicar  of  Lakenham  was  entitled  to  all  small  tithes 
within  the  said  parish,  as  ^  vicarage  endowed ;  when  in  fiict  there  never 
was  any  endowment  of  a  vicarage,  otherwise  than  by  permission  of  the 
dean  and  chapter  as  aforesaid  i  but  if  such  permission  was  to  be  considered 
as  an  endowment  by  the  dean  and  chapter,  it  could  extend  to  no  other  tithes 
than  what  the  dean  and  chapter  were  entitled  to. 

However,  in  Easter  term,  1729,  the  respondent  Fox,  as  Vicar  of  Laken* 
ham,  preferred  a  bill  in  the  court  of  Exchequer  against  the  appellants  Bard- 
well,  Balls,  Bnttrice,  Proctor,  and  Rix,  as  occupiers  of  the  demesne  lands  of 
the  manor  of  Lakenham,  from  Michaelmas  1727,  to  Michaelmas  1728,  to 
compel  payment  of  all  manner  of  tithes,  except  com  and  grain  $  and, 
amongst  other  things  stated  in  his  bill,  it  was  alleged,  that  one  Waid,  for- 
merly tenant  of  the  said  demesne  lands,  refused  to  pay  tithes  to  one  Fol- 
chier,  then  vicar ;  that  in  Trinity  term,  9th  Will.  8.  Folchier  brought  his 
suit  in  the  court  of  Exchequer,  to  compel  payment  of  tithes :  that  Ward 
answered  the  said  bill  j  and  that  in  Easter  term  in  the  11th  of  the  said  king, 
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1790.         the  ooiirt  dilrected  WArd  to  pa^  to  Foldder  the  irtciirlBA  tithes  lor  the  said 
FOX         lands. 

••_  ^  The  eppdlaiits  Bardweil,  Bidli«  Bnttrioe,  Ftoctor^.and  Riz,  anewered  the 
respondent  Fox's  bULf  and  insUted  opofa  the  sefid  lands  bein^  not  liable  td 
the  payment  of  viciinai  tithes  to  the  respondent  Fox }  and  set  finth  the  ex- 
emptipn  bb  befcNre  Inentioned  ^  and  that  the  lands  in  their  respective  occa- 
pations  were  let  to  them  tithe«frec»  and  were  known  so  to  be ;  that  the 
occupiers  of  the  manot-hoiise  usually  heard  divine  service  act  Xakenfaam 
diurch^  and  freqiiedfly  gave  the  ihinister  lOt .  as  a  £ree  gift^or  oftridg^  who 
accepted  the  same  in  a  thankful  manner,  knowing  no  tithes  were  due.  And 
as  to  the  decree  .obtaiiied  by.Folchier  against  Ward,  it  appeared  by  Ward's 
answer;  that  he  insisted  that  he  never  heard  tithes  were  paid  for  the  lands  in 
his  possession,  lor  tl|at  the  fiaid  land^  trere  part  of  some  rel%i6us  house,  and 
discharged  of  tithes  i  that  the  said  lands  belonged  to  Lord  Berkley,  who  in 
February  3078,  leased  &e  same  to  Ward  for  14  yean  j  and  in  169i,  George 
Beridey,  e^  Idt^M  the  Md  lands  to  Ward,  who  then'had  held  them  19 
years,  imd  no  tithes  were.in.all  that  time  demanded  |  that  the  inheritance 
of  the  said  hmds  was  in  Lord  Berkley  ahd  Jeremy  Chsplyn,  esi].  in  right  of 
hii  wife  i  afad  diat  the  stud  Ward  being  only  tenan^  could  not  answer  as  Id 
the  ri^ht  of  tithes  vHthoiit  die  aid  of  Lord  Berkley  dnd  Chaplyn,  and  prayed 
tiiat  they  mi^fat  be  made  (Morties  ;  That  the  said  canse  was  brought  to  a 
hedring  against  Ward  only  j  vdhib.  the  court  dedared  it  wds  k  weak  bill,  but 
a  worse  answer }  and  decreed  Ward  to  account  for-  tithes  :  but  Folchiel' 
afterwards  resigned  his  vicarage^  and  Wiird  nfever  paid  tithes  to  any  other 
vicar.  .  •       , 

in  Trinity  tehb,  1781,  the  appellants  ethibitbd  their  bill  against  the 
resfxmdents  Fdx  and  the  dean  and  cbaptbr  of  Norwich  j  setting  forth, 
among  otiier  ttiia^,  that  the  respondent  Fox  had  extorted  several  suine  of 
money  from  the  iqppellants  the  tcnahts^  upon  pretence  of  tithet  $  aiid  prayed^ 
that  Fdx  ipi^ht  acoofimt  for  such  sinds;  and  thai  the  appellants  might  be 
quieted  in  tfaie  ei^oyment  of  thdit  lands  tithe-free,  and  to  establish  the  ex- 
emption of  the  fadd  lands  from  the  payment  of  tithes. 

The  respondent  Foi;  in  hid  aiisvver  to  this  eross-bili,  admitted  the  seisin 
of  ttie  .prior  add  conTent  aft  before  stated  y-  the  enjoymeat  of  the  titlies  by 
tiidn^  ^  dieir  di^^ttdon^  hnd  the  leases  made  thereof  by  the  prior  and 
convent,  and  also  by  the  deah  and  chapter  after  the  dissolution*  He  then 
said,  that  he  coold  not  find  in  i^h&t  year,  or  bj  what  Uidiop,  the  Vicar  of 
Lakenham  wds  endowed,  nor  HBuki  day  ribar  ^ras  presented,  or  any  iaati- 
iixtion  after  W2,  till  tfa^  prteentirtion  of  WUkidson,  but  believed  that  the 
said  prior  and  convent^  after  the  statute  of  Edw.  6,  served  the  cure  by  a 
dtaplain,  to  iHrhdm  tiiey  paid  a  stipend  j  and  that  aftMsr  the  translation  of  the 
priory  into  a  deahety,  the  dean  and  chapter  for  several  ybars  till  1610,  pro- 
Tided  a  chaplain,  and  paid  hiid  d  stipend.  And  he  admitted  i6  have  te* 
crii^  fevcval  suids  of  money  of  die  appellants  the  teiiahts,  on  account  of 
dthcB. 

The  dean  and  cliapter  by  their  answer  said,  diat  diey  could  not  find  any 
endowment  oF  any  Ticarage  of  Lakenham,  6r  afay  presentation  thereto,  after 
die  year  1S86;  dU  the  presentation  of  Wilkinson. 

On  the  16th  of  AprU  1733,  both  causes  came  on  to  l>e  heard  befbre  the 
faarofas  of  the  Exchequer  |  when^  the  counsel  for  the  appellants,  expecdo^ 
that  die  court  would  do  nothing  vrithout  a  trial  at  law,  went  no  farther  into 
the  causes  than  opehing  the  several  pleadli^,  in  order  to  setde  a  proper 
is3ue  to  try  the  ejcempdbn  .iftrhich  was  insisted  on  by  the  appellants  j  but  the 
court  was  pleakd  to  deny  the  same :  and,  wUhout  reading  the  depositions  of 
amfofUie  witnesies  (I),  to  decree,  that  the  appellants  Baniwell,  Bolls,  But- 
trice.  Proctor,  and  Rix,  b&onld  account  for  and  pay  the  tithes  demanded  by 
the  original  bill,  ^idi  to&& ;  and  lo  dismiss  the  cross  bill  vrith  costs. 

In 

(1)  Mr.  Bonbafy,  \A  VM  ropbrt  of  this  ciiae,      court  thouf^fat  this  iniilicient  evideixe  to  sop* 
sayt,  that  the  deftn  nnd  chapter  having  said      port  the  victr's  right)  and  decreed  acooid- 
ip  their  answer,  that  the  vicars  had  been  en-      iogly. 
^^tled  to  all  Uthfs,  except  com  and  grain,  the 
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to  Hikry  teriif  foUowU^,  iha  appellMita  pedtioiiea  the  conrl  £ar  a  rd^ 
hearing^  In  hopee  of  etUier  Mltablishin^  didr  tsimf^Xan  ttpdn  etrkfencai  or 
of  layitfgafenindattoii  fbr  directing  tfn  Itaoe  at  law>  or  atleart  of  having  their 
evidence  read,  in  order  to  enable  ili^m  to  appcial  iipon  the  merits :  but  tiie 
codrt  thought  proper  to  reAtte  a  re-taeoricMp;  because  dpfplioatton  was  not 
made  for  that  purpose  within  six  months  after  pronouncing  the  decree,  al- 
though Che  decree  was  not  then  passed. 

The  appellants  therefore  appealed )  inslsthig,  tiat  tBodgh  vicars  nright 
have  been  anciently  instituted  in  this  cAinrdi,  yet  ho  vicarage  bein^  endowed, 
they  were  not  entitled  tb  any  tfthes }  for  tithes  are  hot  dfae  of  common  right 
to  a  vicar^  and  id  the  presedt  case  there  was  liot  the  Ibot  evidence  of  any 
endowment.  Neither  was  there  any  ptobf  of  the  pdyment  of  iMies  by  thd 
occupiers  of  the  demesne  lands,  tUl  Ward  was  foroed  to  it  by  Folcbieri  by  a 
decree  made  upod  a  mistaken  and  improperdefenee  |  and  hi  a  suit,  to  which 
the  owners  of  the  inheritance  were  not  parties,  and  who  conld  not,  there- 
fore, be  bound  by  the  decree.  That  the  title  bf  the  afiipdlflhts  to  the^  ex- 
emption insisted  on,  depending  tftpon  old  recdhla  and  other  written  evidence, 
and  also  upon  a  great  variety  of  facts,  which  they  were  ready  to  make  but, 
ind  ^tlongly  insisted  to  try  by  a  propel  issue  ait  law )  the  right  was  now, 
in  efiect,  determined  against  them,  iiHthout  a  hearing; 

Ofn  tSie  other  side  it  was  argued,  that  as  the  vicarage  still  sobsikted^  the 
abuse  practited  by  the  ptfor  and  cohvent  in  keeping  n  vacant  by  nbt  pre- 
senting, coiild  not  prejudice  the  rights  of  the  vicar  wUen  ihb  some  became 
MX.  That  tliough  the  surrender  of  the  deiln  anU  cha|)ter  to  king  Edw.  tf. 
might  have  vest^  in  tlie  crown  the  maifor  and  demesne  ladds;  and  the  tithes 
of  Corn  to  which  the  dean  and  chapter  were  entitled  as  fhiprOpriators,  yet  it 
could  not  affect  the  rights  belonging  to  the  vicdrdge;  Thkt  the  generti 
right  being  with  the  respondent,  it  was  incuihbelit  on  the  appeUonts,  at  the 
heiiring  of  the  causes,  to  hhve  prdceeded  isM  lidd  before  the  boiiH  the 
evidence  of  their  pretended  extoptlon,  and  which,  in  all  prbliability,  they 
Would  have  done,  had  they  thoiigfit  the  same  shffident,  or  in  any  degree 
stronger  than  the  evidenc^  in  the  two  foimer  causes,  whereSd  decrees  had 
been  pronounced  in  f&voxli  of  the  vicar  and  his  lessee  j  but,  as  the  afipd- 
lante  did  not  offer  any  evidence  to  this  purpose,  it  was  igreeaUe  to  the 
constant  and  known  practice  of  the  eoUrt  to  decree  aceordin^  to  the  general 
right,  wherever  persons  dKiming  an  estem^^tibn  gave  no  emehee  in  sdpport 
of  it  •  and  therefore  it  was  hoped  that  the  decree  would  be  affirmed,  and  ihk 
appeal  dismissed  with  exemplary  coats. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjured, 
tluit  the  decree  and  order  of  dismission  therehi  eomphuned  of  shouu  b^ 
reversed  j  and  it  was  forther  ordered,  thlit  the  said  court  of  exchequer 
should  proceed  to  hear  the  caused  Upon  the  pleadings  add  proob  taken 
theiein.— [JDromV  P.  C] 

E.  8  Geo,  2.    Scacc.     [Ck)myn,  496.] 

Bill  in  Exchequer  by  Fox,  as  vicar  o^  Lakenliain,  in  the  county  of  Nor- 
folk, for  the  tithe  of  hay,  and  all  vicarial  tithes  arising  on  lands  In  defen- 
dant's possession,  from  the  lOth  pi  October  in  the  year  1727,  for  the  year 
following.  And  the  case,  upon  the  depositiona^  appeared  to  be  this :  In 
the  time  of  Will.  !2,  the  cathedra}  church  of  Norwich  is  supposed  to  be 
built,  and  the  bishop's  see  removed  from  Thetford  thither. 

In  the  time  of  Uciu  !•  Herbert  bishop  of  Norwich  grants  to  the  prior 
and  convent  of  Nonvich,  ''  Feria$  gtias  Aex  WiUielmus yra^ri^zM  donaoit,  is 
hebdomadd  Pentecostis,  SfC.  Lakenham,  cum  omni6««re3tfi(|rti<e  ad  cancfem per* 
tineni  vUlam,  prater  ierram  Osbertl  arthidiaconi  Ameringjfuue,  meiijsiaieni  tHvit 
de  Thorp,  &c.'*  But  this  seems  rather  a  confirmation  of  the  grant  o^  Heri.  1. 

^nno,  1121,  Edward  bisliop  of  Norwich  confirms  to  tlicm,.'' Omnia  qitcc 
pradecessores  met  dedfrunt,  ei  Hmititer  qukgmd  Herbert  dk  Ildsb  habuii  in 
Lakenham,  &c." 

j4nno,  1140,  William  bishop  of  Norwich  conJirms  to  them;,  ^^  Omnia  qtue 

Ucrbertus 


TITHE  CA^ES. 

Aerbertiu  ^kcoptu  Norvloensb^  ami  Evenundiu  q[tkcopui  NorvioeQ3ifl«  do- 
namt,  tt  yiisqfiiid  Herbert  de  Ross  hAmi  in  Lakenham^  &c.*' 

JnnOf  mo,  John  de  Grey^  hMiop  of  Norwich^  graAts  to  the  prior  and 
eoiiTeiit  of  Norwich^  '*  Eedmam  de  Lakenham^  emu  oiRai^ut  ad  eatuiem 
pertmmiUms.  ijrc*  admuUsirari  per  capelUmoe  suae,  mthoo  nobis  ei  ettccaeoribue 
noiiriijure  pmUiJieaii  ei  porocMitt/* 

16  Hen.  3«  A.  D.  yiM,  An  vupeaeimMa  and  conBrmation  isi  the  grants  of 
king  WUL  2.  and  Hen.  1,  wherein  they  grant  ''  mtmenum  de  Lakenhaoij 
Ameringhale,  mediitntem  uUm  de  Thorp.  ^."  « 

Amno,  1273^  Confirmation  by  pope  Gregory  to  the  moolca  of  Norwich  of 
a  grant  of  the  church  of  Iiakeniinin  \  and  by  the  valuation  of  ecdeftiastical 
benefices  30  Ed.  J.  and  36  Hen.  8.  it  appears^  that  the  cure  was  served  by 
the  monks^  who  received  an  annual  pension. 

By  diarter  30  Hen.  B.  tlie  king  '*  CienMwm  de  priore  ei  connfentu  ecclesitt 
caihedraJie  Sancia  Trinitatis  Norvici  irafupoeuii  ei  muiavU  in  decan.  ei  ca- 
piiuUtm  ecclesue  cathedraiit  Sanda  Trinitatis  Nor."  And  incorporates  the 
dean  and  chapter^  and  grants  them  all  the  possessions  of  the  priory.  Vide 
3  Co.  73. 

The  dean  and  chapter  having  by  this  grant  the  manor  of  Lakenliamy  and 
likewise  Uie  church  of  Lakenham^  as  l>eing  part  of  the  possessions  of  the 
prior  and  convent^  by  lease  3d  Jan.  S3  Hen.  8,  1641,  demised  to  Robert 
Flint  the  sdte  of  the  manor  of  Lakenham  and  all  the  lands  belongings 
except  the  mills  and  woods,  for  ■  years^  and  covenanted,  that  the 

lessee  should  have  the  tithes  of  his  cattle  going  cm  the  said  demesnes,  and 
that  the  dean  and  chapter  would  discharge  him  of  all  tenths,  &c. 

1  March,  1  Ed.  6.  by  indenture,  the  dean  and  chapter,  in  consideration 
that  Robert  Flint  had  been  at  great  charge  in  building  and  repairing  the 
houses,  demised  to  him  Lakenham  woods }  and  it  is  declared,  that  whereas 
he  held  the  manor  of  Lakenham,  (that  was  to  say,  the  scite  of  the  manor 
and  demesne  lands  by  the  lease  made  in  33  H.  8,)  which  it  was  said  had 
been  always,  fireed  from  the  payment  of  tithes  predial  and  personal  in  the 
hand  of  the  farmers ;  the  meaning  was,  that  he  should  hold  the  said  manor 
of  Lakenham  disdiaiged  of  all  manner  of  such  tithes ;  and  by  the  same 
indenture,  the  dean  and  chapter  demised  to  him  the  tithes  of  hay  and  com 
growing  on  the  said  demesnes  for  90  years. 

3  June  1  Ed.  6.  the  dean  and  chapter  surrendered  their  possessions  to  the 
king,  who,  by  letters  patent  0  Nov.  1  Ed.  6.  grants  to  the  dean  and  chapter, 
**  Omnia  iila  maneria  nostra  de  Hindlenoston,  &c  20  moneria  in  com.  Norf. 
ae  eiiam  omnes  illas  recioHos  et  eccUsids  nostras  de  Hindlenoston,  &o.  La- 
kenham, &c.  26  recUnias  in  com.  Norf.  &c'.  ac  eiiam  advocationes,  donaOonee, 
jura  patronaius  vicariarum  puedktarum  ecclenamm,  ei  earum  cujusUbei;, 
necnon  omnia  ei  Hngula  maneria,  messuagia,  8sc.  reddii,  Ssc  giebas,  dedmas, 
oblatumes,  obventiones,  pensiones,  portumes,  adoocationet,  jura  paironaius, 
proficua,  et  harediiamenta  nostra  qutecunqne,  vs  tiUis,  4  c*  de  Hindlenoston, 
Newton,  &c.  Lakenham,  &c  in  com.  Norf.  &c.  ad  dictdm  ecclesiam  caihe^ 
draiem  dudum  specianV.  Except*  tamen,  et  iio6u,  hceredibus,  et  successoribus 
nosiris  reservaf  manor*  de  HemUby  ac  rectorid  ei  advocaHone  vicari^e  de  Wykel- 
wood  in  com.  Norf.  necnon  omfit6i»  et  singulis  messuagOs,  terris,  8sc.  decimis, 
reddiObus,  et  hmeditamentis,  in  Hemingsby,  Lakenham,  &c.,  <mi  a/t6i^ 
dicU  manor*  de  Hemilby,  Ld&enham,  &a,  ae  rector,  de  Hemilby,  sen  corum 
alicuif  quoquomodo  spectant.  ac  except,  omnibus  terris,  Ssc,  decimis  jaoentibue 
in  EiUon,  ac  assignat*  maner^  de  Lakenham  extra  diet*  ma$ier*  de  Eaton,  ac 
extra  did*  maner^  de  Ameringhale,  ac  modo  in  icnur*  Roberti  Flint.'' 

By  patent,  1  July  7  Ed.  6.  the  kmg  grants  to  Thomas  Gresham,  esq.,. 
"  Manernm  de  Lakenham,  ac  iot*  rector*  et  ecclesiam  de  Lakenham,  ac 
advocationem  ei  jus  paironatus  vioaricB  ecclesicB  ibi,  ^c,  ac  omnia  et  singula 
messuagia,  grangias,  ^c,  g/ebas,  Ssc,  ac  dedmas  garbar.  blador.  graeor,  foeni, 
ei  cannabi,  ac  aV  dedmas  quascunque  in  Westacre,  Lakenhan^  &c.,  dicf 
maner  ccclesicBj  4c.,  seu  corum  alicui  spectant,  4c.*' 

It 
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^  It  does  not  appear  that  anj  Ticar  was  instituted  till  the  year  1610 }  hot 
that  since  then  Smith  and  others  have  been  institnted  Ticars,  and  Sir  NeTil 
Catlin,  his  Either  and  grandfather,  held  Lakenham  fiumiy  as  assignees  of 
the  lease  made  to  <— ^» ;  that  Tuck>  Wright,  Ward,  Armiger,  and  Menser, 
were  tenants  under  the  Catlins  of  the  said  farm  j  that  the  common  reputa* 
tion  has  been,  that  the  vicars  of  Lakenham  have  been  entitled  to  all  the 
tithes  of  Lakenham,  except  the  tithes  of  com. 

That  tithes  have  been  paid  by  the  owners  and  occnpiers  of  this  farm  to 
the  Ticars,  or  a  composition  for  them,  which  was  usually  8/.  a  year ;  that 
Richard  Catlin,  father  of  Sir  Neril,  paid  so  in  lien  of  vicarial  tithes  to 
Smith  the  vicar ;  that  Tuck's  father  held  the  farm  several  years,  and  paid 
so ;  that  Wright  for  many  ^ears  did  the  same  \  that  Ward  refused  to  pay, 
on  which  Smith's  widow  sued  him  in  the  Bxohequer,  and  had  a  decree 
9  W.  3,  to  pay  tithes  in  kind,  and  being  informed  that  Richard  Catlin  had 
paid  409.  quarterly,  on  recommendation  of  the  court,  the  plaintiff  accepted 
8/.  a  year,  and  Ward  paid  it  for  time  past^  and  all  time -after  he  held 
the  said  farm. 

That  Wright,  Richard  Catlin,  and  his  fiither  paid  so  ^  that  Tack  and  his 
fither  paid  so ;  that  Armiger  and  Menser  paid  so  six  or  seven  years  \  that 
his  father  at  first  paid  but  6/.  or  6L  a  year,  fbr  two  or  three  years,  but 
hearing  8/.  yearly  had  4>een  paid,  agreed  to  pay  so,  but  paid  only  61.  a  year 
to  Harwood,  who  was  an  easy  man,  and  payments  by  Tuck,  Wright,  and 
Ward,  were  confirmed.  Books  of  Richard  Catlin  contain  entries  of  his 
payments  imno  16S2  and  1685. 

And  two  decrees  for  payment  0  W.  8.  and  Trin.  B  Geo.  1.  were  read, 
the  last  of  which  was  against  Bardwell,  now  defendant,  and  Ward  his 
tenant ;  and  Rebecca  Ward  his  wife  saith,  that  her  husband  paid  20/.  ibr 
the  tithes  of  the  year  1720,  and  22/.  for  tithes  of  the  year  1721  $  and  by 
report  in  the  last  cause,  on  the  15th  April  1725,  the  defendant  was  reported 
indebted  20/.  for  tithes  of  the  year  -^-  \  and  decreed  to  pay  that  sum  and 
costs. 

On  the  defendant's  part  they  produced,  beride  the  charters  and  grants 
above,  a  leose  t4th  Oct.  84  Hen.  8,  from  the  dean  and  chapter  of  Norwich 
to  Lawrence  Stisted,  for  fifty  years,  of  the  tithes  of  all  corn  belonging  to 
the  parsonage  there,  except  the  tithes  of  corn,  hay,  tack,  and  hemp,  be- 
longing to  the  ftianor  of  Jjakenham,  wherein  is  recited  a  lease  from  the 
prior  and  convent  of  Norwich  fbr  twenty  years  to  Rob.  Pictoe,  dated 
10No<^r«.^ 

This  lease  to  Stisteff"Wtia  aauigned  to  Tlio.  Pictoe,  and  on  his  surrender, 
^Q0|  indenture  12  April,  I  £liz.,the  ilsaa  and  chapter  demised  to  Pictoe  the 
tithes  dfToni-io  Lakenham  belonging  to  Che  parsonage  there,  except  as 
before,  fbr  eighty  yeartf  tVom  Michaelmas  last. 

On  surrender  of  this  lease,  by  tndeatore,  20  Dec.  B  SUz.  the  deim'^ttd 
chapter  demised  the  same  to  Edmund  Dean,  "who  was  assignee  of— *— 
Scrivens,  assignee  of  Thomas  Pictoe,  for  seventy-three  years. 

By  indenture  14  Feb.  12  £liz.  the  dean  and  chapter,  on  surrender  nsf^he 
last  lease,  donised  to  Lane  for  seventy  years. 

it  appears  that  Lakenham  form  is  part  cyf  the  demesnes  of  the  manw  of 
LdLenluun,  and  consists  of  thirty  acres  in  Lakenham,  twenty-eight  acres 
in  Ameringhale,  the  town-close  which  lies  in  Eaton,  and  the  rest  lies  in 
St.  Steplien*s  parish  ;  and  it  was  proved  by  ten  witnesses,  and  several  de- 
posilions  in  the  former  causes,  that  Lakenham  fisrm  was  reputed  tithe  f^, 
and  never  any  tithes  in  kind,  either  great  or  small,  paid  for  it ;  and  Wright 
and  Ward  said,  that  what  they  paid  was  only  a  five  gift. 

On  this  case  it  was  insisted  for  the  defendants,  that  Lakenham  farm  was 
excepted  [exempted]  from  payment  of  tithes  by  statute  8L  li.  8,  or  second- 
ly>  by  grant  7  £dw.  6.  or,  at  least,  the  plaintiff  cannot  be  entitled  to  re« 
cover  any  tithes,  as  having  no  vicarage  endowed. 

I .  It  was  argued,  that  the  manor  of  Lakenham,  and  likewise  the  rector^, 
having  been  granted  to  the  prior  and  convent  of  Norwich^  there  was  a 

unity 
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Q9ity  cf  poflfieesion^  ivbich  wa9  6  HmxidtJion  for  90  exeniptba  by  statute 
ai  U.  9.  fiat  ihk  wM  not  omdb  tosj^led  on )  for  althoi^h  it  yn^  agreed, 
tbat  wbece  a  perpetOial  unity  {^ootiiiu^  to  d)e  toe  qS  tlje  di$solntion>  by 
fprce  Of  tbfs  8jta(tit«  91  U.  8,  ii:  y^iU  agood  ffQwd  for  ei^empUon  of  thos^ 
lands  from  tithes  io  Ibe  haiid3  of  tht  pateat<:es ;  yet  here  th^re  was  no 
l»(oof  thi^t  tbe  priory  of  Norwicih  was  one  of  tbe'greftter  houses  that  came 
to  the  crown  81  H.  8 ;  and  it  is  evident  it  was  in  the  crown  befojr^,  and,, 
consequently >  by  surrender,  or  by  statute  VJ  H.  8 1  for  by  letters  patent 
j2  Uay  30  H.  8.  the  king  changes  the  prior  and  convent  of  Norwich  into  a 
dean  and  chapter,  and  tran^ra  toihe  dean  and  chapter  of  Norwich  all  the 
poss^ssiona  of  the  priory. 

Now  no  lands  belonging  to  religious  houses  that  were  dissolved  by 
37  B.  8.  were  exempt  from  tithes ;  and  unity  of  possession  was  not  in 
itself  any  dischiuigt;  for  the  tithes  being  collateral  to  the  land,  a^  soon  as 
the  unity  ceased,  5ie  right  to  tithes  revived  accordingly.  It  appem^  that 
.the  denn  and  cliapter  of  Norwich,  having  the  possessions  of  the  priory, 
immediately  made  leases  of  the  tithes.  By  in^tnre  2  Jan.  33  H.  8, 
t|»ey  demised  the  manot  of  Lakenham  to  FIfnt,  who  in  consequence  was 
bonnd  to  pay  tithes  to  the  rector,  the  lessor  -,  and  14  Oct.  84  IjL.  8.  they 
detnised  all  the  tithes  of  oom  belonging  to  the  rectory  to  Law.  Stisted  for 
fift^  yeara,  to  Oominence  after  a  prior  lease  of  them  by  the  prior  aud  con- 
vent 10  Nov.  t7  U.  8:  to  FLob.  Il6toe  for  twenty  years ;  so  it  is  plain  they 
did  not  then  loolc  00  the  tithes  to  be  extinct,  or  Ui^  manor  of  Lakenham  to  be 
exempt  from  the  payment  of  them. 

It  is  itnie,  in  the  lease  to  Flint,  the  dean  and  chapter  covenant  he  should 
not  pay  Ulhes  for  his  otttle  agisted  on  thp  demesnes  of  the  manor;  which 
covenant  shews>  .that  without  it,  tithes  might  have|becn  demanded  fiv  the 
agistment  of  his  cattle.  In  the  lease  to  him  1  Mar.  I  £d.  8,  it  is  declart^ 
indeed,  that  the  manor  of  Lakenham  had  been  always  freed  from  tithes 
predial  and  personal  in  the  hands  of  the  fiBurmers>  and  on  that  account  it  was 
explained  that  he  should  not  be  charged  for  any  such  tithes,  and  the  predial 
tithes  of  the  demesnes  ar^  demised  to  him  for*99  years. 

But  though  this  be  insisted  on  as  an  argument  'that  the  demesnes  were 
always  discharged  of  tithes>  yet>  if  a  construction  be  made  according  to  the 
import  of  the  words,  it  seems  raUier  to  infer  the  contrary.  It  is  very  likely 
thi^  the  prior  and  convent,  when  they  leased  out  any  part  of  their  lands, 
leiised  them  free  from  the  payment  of  tithes,  in  order  to  gain  the  higher 
rent ;  and  therefore  in  the  lease  of  the  nutnor  of  Lakenham,  or  spy  p$rt  of 
th^  demesnes,  they  exempted  them  from  paying  any  predial  or  personal 
tithes;  but  this  was  an  exemption  that  was  not  inherent  in  the  lands,  biit 
was  the  effect  of  their  covienant  to  excuse  them  ^  when>  therefore,  the 
covenant  in  the  lease  88  U.  8.  exoised  only  the  tithes  of  the  cattle  agisted 
on  the  ^euMsnes  of  the  manor,  tl»t  Was  not  equivalent  to  what  the  former 
tenants  were  excused  from ;  and  therefore  in  the  lease  1  Edw.  6.  it  was 
declared,  the  meaning  was  to  excuse  him  from  all  predial  and  personal 
tithes,  hut  not  from  all  tithes  whatsoever  $  and  therefore  the  predial  tithes 
only  were  demised  to  Flint  for  80  years ;  but  all  mixed  tithes,  with  which 
th^  vicar  is  usually  endowed,  were  ^till  payable  by  him  3  the  covenant  to 
diachaijg;^  fiH  tithes,  was  meant  oidy  to  exempt  from  the  t^ths  payitble  by 
stalQte  Si8  H.  8,  and  not  to  ^cuse  bom  any  other  tithes. 

2.  But  the  thing  mainly  insisted  on  is,  that  by  letters  patent  7  ^.  6,  the 
king  grsnts  to  Thomas  Giesham  the  )nanor  of  Lakenham/uc  totam  recto- 
riamei  eedaiam  de  Lfikenham,  «c  adtccaiUmem  et  jug  patronattu  viearut 
eccleaa  ibidem,  ac  otntiUi  mtUuagia,  ^c,  glebas,  dedmat,  in  Westacre,  Laken- 
ham, &c.>  duU'  maner*  eccUsiis'seu  alicui  specian,  S(C.  Whence  it  is  inferred^ 
that  the  plaintiff,  collated  to  the  vicarage  by  the  dean  and  chapter,  can  have 
no  right  to  the  tithes^  itt  least  not  to  the  tithes  arising  from  the  ipanor  of 
Lakenham.  And  although  it  was  answered,  that  by  the  letters  patent 
1  £d«  6.  the  king  h4d  granted  the  rectory  of  Lakenham  and  advowson  of 
the  vicarage  to  the  dean  and  chapter,  and  consequently>  the  subsequent 

grant 
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grout  to  Thomlifi  GreBham  Is  Void  |  jel  it  wm  tinned,  that  in  tbfit  groni        1793. 
there  is  an  elceptidn  oF  dll  Uthe^  in  LekeDfaarii  to  :Sie  manor  of  Lafcetihaxn  ^^ 

belonging )  as  therefore  the  demesnes  of  Lakenham  liave  always  been  re- 
puted exempt  from  tithes,  and  came  to  the  crown  tithe  (tee,  and  those  tithes 
hy  this  efaarter  are  granted  to  Thomad  Gresham,  tiie  plaintiff  caiinot  be 
entitled  to  them. 

But  it  is  evident  by  what  is  before  said,  that  the  manor  of  Lakenham  and 
other  poasea^idns  of  the  prior  and  convent'  of  Nocirtch^  ^ome  not  to  the 
cird^n  by  the  statute  SI  U.  0.,  but  were  in  the  crown  before,  dther  by  soT'^ 
render  of  the  prior  iind  convent,  or  by  Che  statute  87  II.  8.,aAd  con$e4uently, 
did  not  come  to  the  crown  .Utlie*fi^ ;  but  in  reftfiiy>  although  the  manor  of 
Lokenhain  and  the  rectory  of  Lakenham  had  been  long  unked,  npOn  the 
severance  of  them,  the  righi  of  tithes  revived.  When  thereGare  kis^  Bd.  i$. 
in  the  first  year  of  hti  iteign,  jgnnited'to  the  deaft  and  diopter  of  Npi^ch 
the  rectory  of  Lakenham,  all  the  tithes  in  the  parish  of  Lakenham  b<;)caitie 
due  to  the  dean  and  chapter,  as  WeB  fhose  arising  out  of  the  dettieaneB  of 
the  manor,  as  eiseii^here;  and  the  exemption  doth  not  extend  to  any  tithes, 
parc^  of  that  rectory :  but  firat,  .t6e  king*having  grnntod  aernttdllmattOtv. 
rectories,  and  all  other  hereditaments  in  Tjakenham,  or  ielsewlMire  in  the 
county  of  NorfuUc,  which  heretofore*  l^longed  to  the  caihedcal  cbdrdi  of 
Norwich,  he  excepts  out  of '.this  giant  the  manor  of  Lakenham.    But^fats 
amoonted  nxAto  an  exteption  oti  the  rectoity  (if  it  had  been  app^idatit'to 
the  manor,  as  it  was  not)  because  this  #bctory  was  expreaitljr  granted  'away 
before.    Tlien,  he  excepts  all  tithes  to  the  nmaors  6f  Hemiiby,  Lakenham, 
and  rectory  of  Uemitt>y,  atf<  eanm  aiieui  'tpeetan*  f  but  this  ^oiii  hoi  excSept 
the  tithes  of  Hxe  demesnes  of  Lakenham,  whidi  were  notbekmgtng  tCf  the 
manor,  -but  to  ihe rectory  of  Lakeidi&m  ;  for  the'  tiihe»-are  ^c^tesalio  Ae 
land :  besides,  it  does  noi  import  any  t^a^s  bekmg^ing  io  fbe  m^inor*  tout  >it 
comes  in  with  general  »Ko&ds  bdongmg  ijiihe  mauor  vnr  recUny  qf  UemUbn, 
Of  wxif  cfihemp  wq>  that  it  excepts  hot  ady  tilhesiheUiaogidg  toilhenfiitior, 
unless  it  qthqrwise  appear  there  :were  any  such.    {Fhe  Dextl>bmekof'ibe 
exjc&p^on,  indeed)  seems  io  import,  that  ftkerewere  dthed  il)ciolngnig  to  the 
maaor^  since  it  excepts  '.all  ikbeft-  in  BatQB>  assigned  to  ithe  manor'  off  La- 
kenham^ ant  jof  the  ntaiio^  of  ^Uof,  and  qut  of  l^e  .manor  .of  Amecinghale, 
now  in  thb  tenure  of  Enbent  IMnix  and-it  seeibsprdbaldeihatAherenli^t 
be  Bome  porlibn  of  tithes  granted  before  thecauncilxtf  LfK|emn  out  of 
Eaton  and  Ameringliale,  aiid  anaenedidttiyB  manor  of  Lakenfaun,  t^ecsuse 
in  the  lease  to  Stisted,  414  H.  0,  of  the-tiKhr  comiielonging.to  the  par66n- 
age  of  f^akenlmm,  tker^  is  an  exceptionnoftthetithe  of  cbrh^  hay,  tack,  and 
Jierap,  belonging  to  iiie  ananer  eflLak^nhatn,  wl^ich  were:pitobably  excepted 
out  of  Stisted*s  lease,  because  they  were  before  demised  i6  dint ;  arid  per- 
faape  by  the  leases  of  the  acite  df  the  mam^r  of  I^d^enham  and  ilis  doiiesne 
lands,  38  U.  18.  and  i  iBd.  6.Al)[cy  !mig^i)e  thot^kttd  be  cohtpfehonded  in 
the  generar  words  \  but -^fi^tfaer; they  were  in  the  tei^ure  of  llint  fay  xWse 
leases,  or  any  other,  the  excepUon  «ff  the  tithes  lying  in  Saton,  \H  offignat 
et  appunctuaV  manerio  de  Lakenham,  exira  Maner^  &  Eaton,  '£t  Maneif"  ie 
Ameringfadle,  cannot  except  the  tithes  arising  out  of  the  demeanea  of  La- 

Icenham  and  belonging' .to  the  necttey  of  ^ia}cenhaln>  

And  if  4ho8e  tithes  beiidt  excelled  ouft  of  the  grant  1  £d.i6.,  they  can- 
not pass  to  Thomas  Gresham  by  the  grant  7  £dl  6.  Thejr  cannot  passf  as 
part  of  the  rectory,  being  granted  I  £idw..6.  toihe  dean  aiid  duipterV  and 
they  cannot  pass  by  the  grant  7  £dw. '6.,  for  Hhe  king  was  deceived,  and 
his  grant  to  Thomas  Greaham,  as  to  the  rectory  of  Lakenham  and  the  ad^ 
vowsbn  of  the  yic&rage  and  tlie  tithes  belongiiig  to  the  church  t)l  Laken- 
ham is  void ;  it  may  possibly  -stand  good,  as  'to  any  tithes  in  Eaton,  or  as- 
signed out  of  the  manor  of  i^ton'  or  Ameringliaie  to  that  Cif  Lakenham. 

1  ^eed^not  cite  cases  to  shew:ihat  an  exegition  doih  'not  exited  ito  ex- 
clude out  of  a  grant' wh^  is  expressly ■grBdted,'flS  A'Ol/454.  s.j6/  A  xuian 
seised  of  the  manors  of  C.  and  D.,  Blackacre  is  part  of  the  manor  of  C, 
but  lies  near  D.,  and  is  enjoyed  with  and  reputed  parcel  of  D.  3  he  grants 

the 
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the  nuuior  of  C,  and  all  lands  reputed  parcel  cfjt,  except  the  manor  of  C, 
Blackacre  is  not  excepted,  being  expressly  granted  as  parcel  of  the  manor 
of  D,,  under  the  words  aU  lands  reputed  parcel  of  that  manw. 

Suppose  king  Ed.  6.  had  granted  to  Thomas  Gresbam  the  manor  of 
Lakenham^  the  rectory  of  W*  and  all  lands,  tithes,  &c.,  to  the  said  manor 
and  church  or  either  of  them  belonging,  and  after  had  granted  the  rectory 
of  Lakenham,  cum  onmUms  juribuij  memhru,  ei  pertin*  diet*  ecclegia  Cath* 
dudum  tpectaiC  s  I  apprehend  the  tithes  of  the  demesnes  of  the  manor  be- 
longing to  the  rectory  would  not  have  passed  to  Gresham.  It  would  be 
like  the  case  Mo.  4M.  where  the  abbot  of  Abingdon  seised  of  the  hundred 
of  H.and  the  leet  belon^ng  and  other  lands  which  came  to  the  crown  on 
the  dissolution,  the  king  grants  to  one  Lions  part  of  those  lands  and  all 
leets  infra  prtnmitaf  and  ^ier  grants  the  hundred  of  H.  and  leet  belonging, 
to  lord  Norvi^ ;  it  was  held,  that  the  leet  passed  by  the  last,  not  by  the 
first  grant. 

Thirdly,  But  in  the  last  place  it  is  said,  that  here  there  was  never  any 
vicarage  endowed,  for  the  cure  was  supplied  by  the  monks,  who  had  a  salary 
allow^  them,  and  consequently  the  plaintiff  cannot  recover,  for  the  vicar 
cannot  be  entitled  to  tithes,  unless  endowed  of  them,  and  the  endowihent 
must  be  proved  by  an  endowment  produced,  or  else  by  prescription }  but 
here  there  is  not  any  endowment  produced,  and  there  can  be  no  prescripti<in, 
beoanse  it  was  shewn  when  there  was  none ;  for  there  was  no  pretence  of 
any  vicar,  or  tithes  paid  to  him,  till  the  year  1610. 

But  it  was  answered,  it  may  be  difficult  always  to  shew  the  exact  time 
when  a  vicarage  first  commenced,  or  when  it  was  first  endowed. 

By  the  constitntk>n  of  Ottoboni,  21  Apr.  62  Hen.  3.,  wioerH  reUgioH,  qui 
eccliia»mpraprinu9U9 habent,  eitfiearu  turn  sunt  pa$iH  m  eisdem  wfrasexmeH- 
eium  jpalfwn,  viearios  dtocetaui  proieuiare  non  amittantt  quAus  tuficienter  pro 
faeuiUUeeteMarwuemguefiUpoTtkmem^aU^ 

Therefore,  though  the  diurch  of  Lakenham  was  appropriate  before  the 
statutes  16  Rich.  2.  and  4  Hen.  4.,  which  require  that  on  appropriation  care 
be  taken  that  there  be  a  vicarage  endowed,  otherwise  the  appropriation 
shall  be  vokl ;  and  it  was  insisted,  that  those  statutes  extend  only  to  tlie 
time  fqture,  and  consequently,  on  this  appropriation  there  might  be  no 
endowment  of  a  vicar ;  and  it  is  most  probable  there  was  not,  because  the 
monks  supplied  the  cure  till  the  dissolution,  and  had  no  tithes,  but  an  an- 
nual pension  $  yet  it  appears' by  this  constitution,  that  the  religious  were 
oUiged  to  create  a  vicar  and  endow  him,  otherwise  the  bishop  was  required 
to  do  so  5  and  this  construction  extends  to  all  precedent  appropriations, 
and  therefore  the  presumption  is,  that  there  was  a  vicar  endowed  pursuant 
to  this  construction. 

How  the  cure  came  after  to  be  supplied  by  their  own  monks  does  not 
appear  \  perhaps,  those  monks  might  be  presented  and  instituted,  though 
they  are  called  eapdlani ;  or  perhaps,  the  pope  might  by  bull  allow  the  prior 
to  appoint  one  of  his  monks  to  ofiiciate,  and  serve  the  cure,  a9  in  the  case  of 
BriUm  and  Wade,  [Bttlton  v.  IVard.^   Cro.  Jac.  616  (1). 

It  is  true,  this  was  an  endowment  after  the  statute  4  H.  4.  but  though  this 
was  a  reason  given,  that  the  pope  could  not  dissolve  a  vicarage  after  tfaat 
statute }  yet  it  was  also  riesolved,  tiiat  it  could  not  be  done  by  the  pope, 
ihough  the  ordinary  might  do  it. 

The*piior  of  Deintree  had  the  advowson  of  Norton  appropriate,  and  the 
vicarage  was  endowed  with  the  altarage  and  small  tithes,  and  so  continued 
till  the  reign  of  H.  G.  when  on  petition  of  the  prior  to  the  pope,  in  regard 
the  priory  vnis  poor,  the  pope  granted  quod  de  catero  the  prior  should  con- 
stitute one  of  his  monks  to  officiate  in  the  cure,  and  so  it  continued  to  the 
dissolution^  but  held,  this  did  not  dissolve  the  vicarage. 

It  b  dear,  that  the  vicarage  of  Tiakenham  is  mentioned  in  the  patents 
1  Ed.  6.  and  7  Ed.  6.  so  that  the  church  vras  looked  upon  to  have  a  vicarage 

then. 
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then.    Aad  thcnigh  it  does  not  appear  lu>w  the  endowment  originally  was^ 
it  is  certain  that  they  were  often  times  uncertain  and  variable. 

At  first  the  endowment  might  be  small,  and  afterwards  enlarged.  Seld. 
rftWies{i),  8aith>  speaking  of  the  first  appropriations,  ''Nor  was  there  any 
perpetual  certainty  of  the  profits  of  their  presentee  (that  is  the  person,  the 
appropriate  person  presented  to  any  vicarage)  till  the  monks  by  composition 
with  the  ordinary,  or  by  their  own  ordinance,  (whick  prescription  after  con- 
firmed), appointed  some  yearly  salary  in  tithes  of  glebe  or  rent  for  the  per- 
))etual  maintenance  of  the  cure ;  which  salaries  became  afterwards  the  en- 
dowments of  perpetual  vicarages.*' 

Crimes  St  aV  against  Smttk^X^  Co.  4.  in  the  exchequer.  The  case  was^ 
The  abbot  of  Salby  held  the  parsonage  of  Lubbenham  in  the  county  of  Lei- 
cester as  appropriate,  which  came  to  the  crown  by  statute  31  Hen.  B.  who, 
in  the  thirty-seventh  year  of  hia  reign  granted  it  in  fee-farm,  under  which, 
the  plaintiff  cUumed.  The  defendant  got  a  presentation  from  queen  Eliza- 
beth to  this  church,  and  insisted,  that  the  impropriation  was  made  22  Ed,  4, 
and  no  endowment  of  a  vicarage,  and  consequently,  the  a|>propriation  void, 
and  there  was  no  instrument  or  direct  proof  of  any  endowment.  But 
since,  daring  the  appropriation  supposed,  there  had  been  a  vicar  inducted, 
as  a  vicar  rightfully  endowed,  it  was  resolved  by  .the  court,  that  the  vicarage, 
in  respect  of  its  continuance,  was  rightfully  endowed.  And  the  court  sai4U 
that  it  would  be  dangerous  to  examine  into  the  original  of  impropriations  of 
parsonages  and  endowments  of  vicarages. 

In  the  present  case,  there  is  a  proof  of  payment  of  vicarial  tithes  to  the 
vicar  for  near  100  years,  while  Richard  Catlin,  Tuck,  Wright,  Ward; 
Armiger,  Menser,  held  this  fiurm„  and  a  constant  reputation,  that  all  tithes 
but  of  com  belonged  to  the  plaintiff)  and  two  degrees  of  this  court  in  his 
&vour^  which  raise  a  strong  presumption  for  him.  It  is  possible,  that  the 
endowment  at  first  was  but  small  ^  that  some  pension  was  paid  to  the  in- 
cumbent 5  that  when  the  dean  and  chapter  had  the  parsonage,  they  might 
vary  or  augment  the  endowment  of  the  vicarage.  In  Flint' $  lease,  83  H.  8. 
the  demise  of  predial  and  personal  tithes  only,  looks  like  a  reservation  of 
the  rest  for  the  vicar ;  and  the  prescription,  which  is  evidence  of  an  endow- 
ment, need  not  be  such  as  admits  no  proof  when  it  was  not  paid  ^  for  the 
endowment  may  be  within  time  of  memory  \  but  a  prescription  allowed  by 
the  canon  law  of  sixty  years,  or  thereabouts,  [is]  a  time  sufficient  to  induce 
a  belief,  that  there  was  some  foundation  for  the  payment,  though  it  does  not 
exactly  appear  when  such  payment  began.  Besides,  there  was  on  the  6th 
of  November  1735,  to  which  time  the  debate  of  the  cause  had  been  put 
over,  further  evidence  given  of  several  presentations  by  the  dean  and  chapter 
to  the  vicarage,  and  the  vicars  instituted  thereon,  some  of  which  were  said 
to  be  in  pursuance  of  the  constitution  of  Otiohotii, 

The  first  institution  was  1312,  which  was  followed  by  others  in  1327, 
1369^  1361,  1375, 1386.  Anno  1560  there  was  a  sequestration  granted  of 
the  profits  of  the  vicarage  by  the  bishop,  in  order  to  supply  the  cure  in  the 
vacancy ;  and  anno  1610  there  was  a  presentation  again.  Besides,  there 
were  produced  accounts  of  the  chamberlains  or  treasurers  of  the  priory,  in 
the  time  of  R.  2.  and  H.  6.  wherein  they  account  for  5<.  de  ferris  periinen* 
tkario  de  Lakenham;  41/.  4s.  0|d.  de  ecclesid  de  Lakenham ;  14/.  demanerio 
cum  dedmisj  and  19  R.  2.  de  manerio  20/.  se  decimis  AL 

It  was  further  proved,  that  the  reputation  was,  that  the  vicar  had  tithe-hay, 
as  well  as  other  vicarial  tithes,  and  that  the  payment  of  the  8/.  yearly  by  Catlin, 
Wright,  &c.  was  reckoned  to  be  for  the  tithe  of  hay,  clover,  turnips,  and  all 
other  small  tithes^  and  that  tithe  had  been  once  paid  in  kind  to  the  vicar. 

It  was  further  insisted,  that  the  vicarage  or  rectory  of  Lakenham  came 
not  to  the  crown  either  by  the  statute  31  H.  8.  or  27  H.  8.  but  the  king 
[30  H.  8.]  translated  the  priory  and  convent  to  a  dean  and  chapter,  and 
transferred  the  possessions  of  the  priory  to  the  dean  and  chapter  -,  so  that 

these 
(1)  Vol,  3.  1262; 
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173&«        these  {MMtenkmd  nort  b«li^  sOlrMideMd  M  the  crotm^  nor  veiled  in  tte 

i'ox  crown  by  any  aet  of  parllametity  theife  eotald  not  be  any  exemption  from 

^^         tithes ;  ibr  ttnUy  of  possessfb^  tilUinot  be  an  exemption  longer  than  the  iMity 

■**  cdilliftttes  5  and  it  is  only  by  force  of  the  penning  pi  die  clanae  in  the  stetute 

81  H.  &.  ^at  the  lands  givefi  to  the  crotvn  by  ^at  slatole  are  dischargedi 

where  there  had  been  a  perpetual  ntiity  till  th^  dissolution  by  that  statote. 

And  the  conrt  was  of  oninion,  that  nnity  of  po^se^sion  of  the  manor  tmd 
rectory  of  Lakenham^  in  me  hands  of  the  prior  aod  convent^  and  alter,  of 
the  dean  and  chapter  of  Norwich*  till  1  Bd.  6^  did  not  exempt  tlie  demeanes 
of  the  manor  from  tithes,  when  they  came  to  be  severed.  That  by  the  let* 
ters  patent,  9th  Nov.  1  Ed.  6.  the  rectory  was  granteil  to  the  dean  amd 
chapter  of  Norwich,  and,  consequently,  the  grant  of  it  by  the  patent  7  Ed.  0. 
to  Thoinas  Oreeham  was  void  ^  and  although  there  was  an  exception  fn  the 
grant  1  Ed.  6.  of  the  ttiador  of  Lakenhain,  reotory  of  Hemilby,  &c.  and  all 
hMds,  tithes,  &c.  to  the  said  m^tnors,  rectory,  ntH  koruin  oUcui  qno-fuOfMOdo 
spectdnf,  that  did  not  except  Any  tithes,  parcel  of  th^  rectory  of  Laketfhntn, 
which  was  before  expressly  granted  to  the  dean  and  chapter,  mneh  ksa  the 
tithes  beKmging  to  the  vicarage.  That  the  repHtadon  of  tithes  of  hay,  aUd  all 
vicarud  tithes  belonging  to  the  vicar,  and  th«  payment  of  them  by  the  rest 
of  the  perish,  and  th^  payment  of  the  B/.  yearly,  or  aom^  other  sum  m  a 
GOfnpositidn  for  them  by  the  owners  and  oecopiers  of  L^eMiam  fhrm^ 
abote  100  years,  and  t^  two  former  decrees  in  favour  of  the  vioar,  wore 
sufficient  evidence  of  some  ancient  endowment. 

'  And  the  coth't  decreed  that  the  defendants  BardwS^ll,  Balla,  Bnttri^,  and 
Ri)i,  shoi^d  account  with  the  plamtiffe*,  and  pay  the  tHlhes  demimded  by 
the  Otigittal  bill,  with  co»f8 )  and  thlit  the  deRiidaAt*a  dross  bA  stiooM  he 
dlsmkis^  vflth  costs.    [Comyn^n  Rvpt'] 

I8th  March,  1735^.    t>(m.  Prot. . 

In  pursuance  of  the  order  made  on  the  former  appeal,  fhc^  causes  were, 
on  the  6th November  1755,  heard  opon  the  pleadings  and  proofs;  when 
the  court  again  decreed,  that  the  appellants,  the  tenants,  should  Account  for 
and  p^y  the  tithes,  as  demanded  by  the  original  bill,  with  costs;  and  dis- 
missed tlie  cross  bill  with  costs. 

The  defendants  therefore  appealed  a  second  time  from  this  decree,  stating 
the  same  case  as  before,  and  insisting,  that  having  given  full  evidence  of  the 
exemption,  there  was  a  sufficient  foundation  for  the  court  either  to  establish 
the  same,  or  at  least  to  direct  an  issue  for  trying  it.  lliat  by  the  decree  the 
appeUahts  were  to  account  for  the  tithes  of  all  the  lands  in  their  respective 
occupations  3  whereas  it  was  plainly  proved,  that  60  acres,  part  of  the  lands 
in  the  occupation  of  the' appellant  Bardwell,  were  part  of  Che  manors,  and  lay 
in  the  several  parishes  of  Baton  and  Ameriiighale,  which  had  never  paid  any 
vicarial  tithes,  or  any  composition  for  the  same ;  and  that  about  24  acres, 
other  part  of  the  said  farm,  lay  in  the  parish  of  Saint  Stephen,  in  the  county 
of  the  city  of  Norwich,  and  there  was  no  proof  that  the  respondent  was 
entitled  to  any  portion  of  tithes  out  of  lands  not  within  ihe  parish  of  Laiken- 
ham.  That  the  appeQanis  were  to  account  for  the  tithes  of  hay,  although 
the  respohdent  liad  made  ho  manner  of  proof  of  any  title  to  such  tithes,  or 
that  the  same  had  ever  been  taken  by  the  vicar ;  besides,  the  tithe  of  hay 
is  a  great  tithe,  and  not  vicarial ;  and  upon  hearing  (he  cause  of  ¥*olchier 
against  Ward,  whereon  the  reispondent  in  great  measure  'founded  his  de- 
mand of  any  tithes  whatsoever,  the  then  defendant  \va8  not  to  account  for 
the  tithes  of  hay,  but,  bv  the  minutes  taken  6n  the  hearing  of  that  cause, 
those  tithes  were  expressly  excepted. 

The  respondent  likewise  stated  the  saiiie  case  as  before,  and  in  addition 
to  the  reasons  there  given,  it  was  nd>v  said  to  have  appeared  upon  full 
proof  flit  the  last  hearing,  and  also  by  the  proofs  in  the  former  cause  of 
Folchier  against  Ward,  that  valuable  compbsitiotis  for  the  vicarial  tithes  of 
Hall  farm  Were  peaceably  paid  to  the  vicar  of  tlie  parish  by  the  tenants 
under  Lord  Berkeley  for  many  years  together ;  and  though  disputes  were 

afterwaids 
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afterwards  raised  about  the  said  tithes,  yet  the  same  had  been  adjudged  to 
the  viear  and  his  kfsee  by  the  former  decrees. 

After  hearing  couusel  on  this  appeal,  it  was  ordered  and  a^udged  that 
(he  same  should  be  disQiissed,  and  the  decree  therein  complained  of  affirmcAl : 
it  was  further  ordered  that  the  appdlsnts  should  pay  to  the  respondent  John 
Fool  ^tOO/.  for  his  costs  in  respect  of  the  said  appeal,    [Proton  P.  C] 

T.  6  &  7  Geo.  2.  1733. 
G&b,  Qerk.  v.  Goodman  and  others.  [Bunb.  328.    Wood.  346.1         1733. 

Gwill.  735.  wvw 

BILL  for  tithes  by  the  vicar  of  Bedminster  in  the  county  of  Somerset*  A  defendant  by 
The  defendants  insisted  on  a  modus  of  four-pence  for  the  milk  of  each  answerinBist. 
cow,  and  six  shillings  and  eight-pence  for  every  tenth  calf,  for  the  thheof  j^^**"*.?*^^*?' 
all  calves.  Noia.  No  day  was  alleged  in  the  answer,  which,  according  to  state^Se  d^  of 
former  precedents,  seemed  to  be  a  hiak  objection ;  yet  per  totam  cwnam,  payment,  al- 
the  defendant  was  permitted  to  prove  the  day  by  depositions ;  and  theraupoB  lowed  to  sopply 
the  court  directed  an  issue  to  try  the  same,  with  liberty  to  indorse  the  poUea.  the  omiwuon  by 

Noia.  The  Lord  Chief  Baron  took  this  disttaction,  that  in  an  answer  the  fnat!!^bm 
day  may  be  supplied  by  the  evidence,  so  as  to  be  a  foundation  lor  the  court  to  establish  a 
to  direct  an  issue ;  but  in  a  cross  bill  to  establish  a  modus^  a  day  nnist  hs  modus,  the  day 
expressly  alleged.  ^^  payment 

Nota.    It  was  objected,  that  the  [modus  O  six  killings  and  eight-penoe  !^y  «ue^. 
was  too  rank }  and  it  was  not  alleged  that  any  thing  was  payabto  if  there      Modns  of 
were  less  than  ten  calves,  both  which  seemed  material  objeotioBs :  but  the  ^.8d:  for  one 
courtthougfat  a  verdict  might  make  them  good.  €9\tm  ten, 

May  the  20th,  1734,  this  cause  came  on  again  upon  the  return  ^  the  ][^^Im  i^' 
fOitea :  the  jury  found  the  modus  for  the  milk,  and  that  the  modus  of  four-  proportbn  for 
pence  was  payable  at  Easter ;  so  as  to  that,  the  bill  was  dismissed  with  a  less  number 
costs  both  at  law  and  in  equity.  ^  *««^  bdd 

As  to  the  other  modus  for  calves  the  jury  found  it,  but  no  day  when  pay<^ 
able  j  hut  upon  the  objection  that  it  was  not  said,  **  and  so  in  proportion,  if 
there  be  a  less  number  thnn  ten  ;'*  and  the  jury  not  having  found  it  so,  the 
defendant  was  decreed  to  accoimt  fbr  tithe  calves,  but  no  costs  were  aBowed 
on  either  side  at  law  as  to  this  modns,  the  fact  being  for  Che  defendant,  the 
law  for  the  plmntiff.  {Bunh,  323.] 

The  Court,  on  the  twentieth  of  May  1734,  after  full  debate  of  the  matter, 
ordered  that  the  bill,  as  to  the  tithes  of  milk,  be  dismissed  with  costs  at 
law  and  in  equity ;  and  that  the  defendants  shall  account  for  the  tithes  of 
the  calves  which  they  had  fallen  within  the  parish  and  diapclries,  during 
the  time  demanded  by  the  bill ;  the  pktintifT  to  have  his  costs  in  respect  of 
tithe  calves.  [27#^o<w/,  340.] 

Tr.6&7Geo.2.    1738,    Scacc. 
Salmon  and  others  v.  Rake.  [Bunb.  176^  hi  notis.}  'Gwill.  796. 

BILL  for  establishing  moduses,  and  to  restntin  proceedings  on  a  }ihe^  for  xhe  spiritaal 
tithes  in  the  ecclesiastical  court.  Some  of  the  qioduses  wece  ad-  court  cannot 
mtted  by  the  defendant,  but  he  absolutely  denied  the  most  and  greatest  try  modoses; 
fNurt  of  them^  And  by  the  whole  court  of  Bxchecjuer^Thou^h  the  plaiqtiflF  ^^^i^^STto^- 
here  had  not  put  in  a  plea  to  the  libel  in  the  spiritual  courCyet  since  that  ^ush  mo-  ^* 
eoiui  ^Banoot  try  moduses,  and  the  bill  prays  an  establishment  thereof,  an  dnses,  and  to 
injunction  was  granted  (1).  restrain  pro-    < 

ceedings  in  a 
libel  for  tithes,  mjtmetion   granted. 

(1)  See  Blaciet  V.  FUuity,  Banb.  176,  pi.  249.    jtnte,  Tol.  1. 
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Prohibition  to 
a  libel  for  tithes 
in  the  spiritual 
court,  theUbel 
stating  the 
tithes  to  be  due 
by  donation, 
endowment, 
custom,  ond 
pretcripiiom; 
the  libel  ex- 
lending  also  to 
an  offering  of 
7d.  a  year,  the 
right  to  which 
was  admitted 
to  depend  on 
prescription 
only. 


H.  7  Geo.  8.    1738* 
Reed  v.  DoUery.    K.  B.  [2  Barnafd.  K.  B.  393.] 

ON  rule  to  ahew  cause  why  a  prohibition  to  tiie  eocleBiastical  court  should 
not  be  granted,  the  case  appeared  to  be  in  this  manner ;  the  plaintiff 
libelled  for  tithes  of  agistnient  of  cattle^  as  curate  and  sequestrator  of  the 
parish  of  Bishop- Wilton  in  the  county  of  York,  and  in  his  libel  set  forth, 
that  by  donation,  endowment^  custom^  and  prescription,  tithes,  real  and 
personal,  were  due  to  the  vicar  of  this  parish,  hia  curate  and  sequestrator ; 
and  likewise  he  libelled  for  an  offering  of  7(/.  per  year.  The  defendant  bv 
his  plea  denied  that  tithes  were  due  to  the  plaintiff  in  the  manner  set  forth 
in  his  libel,  or  in  any  other  manner  whatsoever  j  and  likewise  denied  his 
right  to  the  offering.  This  cause  was  heard  before  the  ecclesiastical  jud^e, 
and  he  decreed  for  the  plaintiff.  Dr.  Le€  came  now  to  shew  cause  on  this 
rule.  He  sai4  he  did  agree  that  if  the  plaintiff  had  founded  his  right  to 
tithes  singly  npon  the  cHStom,  as  the  defendant  has  denied  this  cmtom^  n 
prohibition  would  lie }  but  in  fact  the  defendant  has  founded  his  right  upon 
the  endowment,  and  the  custom  is  only  laid  by  way  of  usage  in  pursuance  of 
it.  The  endowment  was  by  Nicholas  de  Ross,  and  he  endowed  the  vicaf 
and  his  successors  with  o/lamgarm  el  decmam  ctvfiorum  infra  elaumrcu^  The 
word  o/taragiiMiii  he  said>  primarily  signified  such  things  only  as  were  im* 
mediately  for  the  service  c^F  the  altar ;  but  the  sense  of  this  word  has  been 
extended  much  farther^  and  to  signify  idmost  all  sorts  of  tithes  whatever. 
Of  this  opinion  the  court  oi  £x<$equer  was«  Mich.  21  Eliz.,  and  this  case 
is  to  be  seen  in  the  remembrancer's  office.  But  if  there  was  any  doubt 
whether  the  word  would  convey  the  ri^t  of  tithes  to  the  vicar,  yfl  cer- 
tainly the  other  words  wouU,  aaoMly,  the  decimam  crt^iorum.  lie  observecl 
likewise,  that  by  another  clause  in  this  endowment  the  right  of  offerings 
was  eitpressly  given  i  for  there  are  these  words  in  it,  Frincipales  et  omneg 
aUaa  ohloHonea,  And  if  there  had  not)  he  conceived  that  the  ecclesiastical 
court  aught  hold  plea  for  offerlqgs^  even  though  the  custom  was  denied  $ 
for  this  purpose  he  relied  upon  a  clause  in  2  £d.  6. 13,  But  especially  h^ 
submitted,  that  there  was  no  foundation  to  grant  this  prohibition  after 
sentence  |  and  for  this  purpose  he  mentioned  1  Cro«  585.  2  Keb,  612»  an^ 
Noy.  70. 

Mr.  booile  argued  on  the  same  side,  and  said  he  did  agree  that  this  suit 
was  between  an  ecclesiastic  and  « Jnynan  j  but  the  right  that  came  in  ques* 
tion  in  this 'Case  was  between  two  ecclesiastics  5  the  doubt  arisii^g,  whether 
the  rector  was  intitled  to  these  tithes  or  the  vicar.  In  these  cases  he  said 
lie  conceived  that  ^e  ecclesiastical  coart  might  well  hold  plea  of  a  custom ; 
and  for  this  purpose  he  mentioned  2  Roll.  Ah.  610,  311.  2  KoU.  Rep.  55. 
Goulds.  149.  2  Bui.  172.,  and  1  Leon.  50.  Then  with  regard  to  the 
coming  after  sentence^  he  did  agree  Ihat  where  a  want  of  jurisdiction  ap- 
pears upon  the  proceedings,  this  defect  may  be  taken  advantage  of  even  at 
that  time  3  but  where  the  tiefect  is  only  of  trial,  he  submitted  it  could  not ; 
and  for  tlnS  purpose  he  cited  2  Keb.  430.  and  1  V«n.  3. 

Mr.  Fazakerfy  aigued  on  the  other  side,  and  said  that  whatever  the  tvh 
might  be  between  ecclesiastics,  yet  he  subaUtted,  that  the  rule  was  qidte 
otherwise  in  suits  between  an  ecclesiastic  and  a  layman ;  and  that  though 
the  right  of  ecclesiastics  is  only  controverted.  If  this  was  not  so^  there 
might  be  a  manifest  injustice  to  the  defendant  5  for  the  continuance  of  a 
usage  for  forty  years  is  allowed  a  good  custom  in  the  ecclesiastical  court; 
and  therefore  on  such  usage  the  ecclesiastical  judge  might  well  decree  for 
the  vicar  5  but  in  another  suit  brought  by  the  rector  in  the  temporal  court 
against  the  same  defendant,  &e  temporal  judge  would  decree  for  the  rector. 
Then  with  regard  to  tlie  objection  that  has  been  made,  that  after  sentence 
a  prohibition  cannot  go  for  defect  of  trial  only,  he  submitted,  the  constant 
course  of  the  court  was  otherwise^  4hhI  if  there  were  opinions  to  the  con- 
trary, they  could  not  be  law.  In  respect  therefore  of  the  offering,  he  con- 
ceived 


crtYed  there  wan  no  dmiblj  bi^  IJbe  fute  •ugbl  tQ  ^  milde  abfoliite.  A«4  1733. 
witli  rcgvd  lo  tb^  other  piirt  of  the  iliil^  wbi<^  W<»9  for  tlu(  ogiftmevii,  he 
hoped  the  rale  woidd  be  wide  vbtoitot^  (of  tbiil  Ul(#iri9««  U#  wd  h9  cqn* 
oeived  iSbmX  the  word  gUwagmm  hud  Qe¥er  b^ea  f^tepdod  to  any  titb^  hvl 
anch  M  were  dne  by  <cuaU>in  i  mul  98  iQ  the  o|her  okiiae,  wbioh  is  md  to 
follow,  be  obfler^ed  that  the  woi^  w^w  mt  nf  wove  ateted ;  but  they  were 
dedmam  Uadanm  cro/icrmm  cmct^*  k^rA  ^h^^r  §  ^  thf^  by  tho8«  words 
tattles  of  Mm  only  were  gnoited.  Vor  which  v^asoohe  did  conoeive  that 
the  nrie  which  the  ecdesiaslical  judge  went  by  in  tbip  Q9S^»  WftS  only 
founded  upon  the  usage  ;  it  appears  that  [such]  matter  was  not  fit  fof  liiio 
io  have  tiied ;  find  iMrfiftm  «'9<Kmiiog  t^  the  ease  in  Salk.  548^  the  nde 
ou^t  iQ  be  meifc  atmcdulA. 

Mr.  D^nisan  ai^gved  on  t)ie  othfr  [qmfre  tb^  ««me]  4ide>  and  sitid  |hat 
thoc^h  offeiings  ave  ihiPtfS  of  4  afw^ilonl  9alHrR>  yet  the  qim^^um  of  thow 
must  be  always  aiM^cuitMii^d  by  miiow  i  wd  tb(Wfar«  in  thoM  flasfOSj  be 
eoiiceiiEed  that  a  prohibition  woidd  Qonst^tfy  Ua  after  flentonoei  for  thi3 
purpose  he  cited  the  case  of  T^ihr  wA  ^^,  8  Lutw.  1<^.  8^.  334. 
and  a  Keb.  189,  M7.  ik  observ^  hurihw,  th»t  this  eedownent  14  not 
aet  forth  10  the  pkidingf*  thPMgh  it  «ppw«d  in  the  pvoceedin^s  of  tb^ 
4!au8e ;  but  if  it  hfid*  he  snibpiit^,  th»t  thif  oo«rt  wpuld  )iave  judged  not 
only  upon  the  validity,  but  uppn  the  conatBQPtion  ctf  it ;  nnd  for  this  pur- 
pose cited  Moor  4(9  •  end  Ut*  Bep.  8fl3.  Tlie  qhi^f  juftiQ^  said  he  thought 
It  very  dear  that  the  nile  ought  to  be  midc  tbsqlute  with  r^gnrd  to  that  paft 
flf  the  8vit>  which  MHunsmed  tb<9  offering;  b«P»Uift  it  appm»  tU  plaintiff 
founded  his  right  to  that  intive^  ufion  profflriplfon,  «id  the  defendant  by 
Ills  plea  has  denied  these  wi»S  3ny  #Uf;h  light  With  r^igfuN)  to  th^  other 
part  of  the  suit,  wWi^  Qoms^m^d  l^e  ngistmont,  h^  thought  that  thero  was 
iK>meiiiiQg  of  dilfieulty  I  bi|t  ev»n  as  tp  that,  h«  inelin^  that  the  rule  ought 
to  be  made  absolute.  His  reason  was,  because  it  was  unoestnin  upon  the 
lace  of  the  proceedingf,  whether  tbo  plaintiff  founded  his  rii^t  upon  the  en- 
dowBDflot  or  the  preperiptiou  j  th^  endowment  might  have  bisen  thrown  in  only 
4o  prev^Bt  a  pvobibitii^ ;  nnd  in  tb^  cqwp$^  of  th^  evidence  the  plaintiff  might 
have  made  out  his  Htle  singly  by  thn  prwviption,  Judge  PAoa  ^  Judge 
pROBYN  were  of  the  same  opinion  in  both  points.  Judge  Lrb  agreed  the  same 
as  to  the  first  of  4b(9a) ;  but  M  to  the  la^t»  iiidined  to  tiunk  that  the  probil4tion 
could  not  staf  d,  by  reason  that  it  did  not  appear  that  the  spintual  pourt  had 
founded  tbeir  judgment  upon  the  trial  of  the  custom :  for  this  purpose  )j^  oit^ 
Cartb.  38.  and  93.  HoveviMr^  he  did  uot  oppose  making  ^  rule  absolute 
«Bea  ^  to  this  points  Ju  order  4hnt  tbis  Umtter  naigbt  be  more  soUunnly 
determined ;  accordingly  the  rule  was  made  absolute  41s  to  th^  whole  qi  it| 

H.  7  Geo.  2.  1733.     The  King  w.  9^€§.    [W.  Kielynge,  196.] 

T  IB£L  in  the  spiritU0l  court  f^r  jtith^.     Tb«  phiintiff  eutitlci^  hiu^^elf,  ^A  WBere  Uiere  is 

-1^  yioar,  to  all  tift^  ^jiwg  yflflw  jthp  yjjl,  e^c^t  tithe  of  Qorn  gfowiag  a  wantof  juris- 

jU|X)n  pvticulAr  lands,  ^w>  to  /ie  due  Vj  km,  neither  by  eucjowpieut,  custon^,  w*^"*  ^"*\- 

jor  prescription.    Aa  to  iwt^  the  d^fend^t  ple^  payment  gf  911?  ^m^^  ©J  ewSter 

Easter  ofleiizi^  «f  a  hej^,  the  v^lu^  of  fid,  and  iff,  {qx  agistment  pf  9II  un-  sentence, 

profitable  fi&tMn.     A&^r  ^^teu<^  in  .the  J?j^M*.itupl  co.Mft^  y^e  d^flpndaut  comes  .Offerings  are 

^f^ul  jpAve^  fpr  9  proWhitiop  ^  i^J^^g^tir^g,  thig^^  titb^^s  pjF  unprpfijtaWe  c^t^e  ^'^l^  ^y, 

,wjei«dtw  to  the  rector  or  impropm^>re  anfl  n^f  t^o  ^«  vicar,  curate,  qr  ^entbi^cus- 

aequestrator.  ,om  comes  in 

L,  Doctor  of  I^ws.     'ili^f e  ^9  *  JWfUfiryd  di,5fc;:^i;ic^  bgtwee^  th^  ftUgges-  question,  the 

fi^  tfid  tibe  pjlf^sMiUilgs  bejiow .     ^  Ve^^  9^j  ^roblbition  wa^p  pruXSUtg  a  "Piritual  court 

^ip  jfof  tithes,  apvn  u  sugge^tioo,  thjgijt  %  fondj?  pvt  of  whip.h  they  we^re  ^"^p^ibu 

.dc^aiuded^  lay  xm«  of  the  parisb.  mi  t^  bqi^s  of  th?  parish  9^  ^Ue  at  tion  shaU  go? 
joopowpj^  Inw ;  but  the  court  denied  fb(  jtri^bibitiQ.i^  -,  because  it  did  not 
i^ppe^NT  Jthat  ajple^  therepf  batl  beep  offered' in  the  ecclesiastical  court. 

J^p  d^endant  likewise  suggests,  Uiat  the  plaintiff  entitles  himself  by 

custom ; 
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1733.  custom ;  and  that  all  castoms  are  triable  at  common  law  only ;  bat  custom 
is  only  mentioned  incidentally,  and  the  plaintiff  rests  himself  entirely  upon 
the  endowmmt ;  and  when  the  foundation  is  spiritual,  and  temporal  matter 
comes  incidentally  in  question,  the  ecclesiastical  court  shall  try  the  temporal 
matter ;  but  shall  try  it  as  courts  of  common  law  would.  2  Salk.  547*. 
Shotier  v.  Friend.     3  Lev.  72.  Bansey  v.  Lee. 

If  the  bare  mention  of  a  custom  be  reason  sufficient  to  grant  a  prohibition, 
the  jurisdiction  of  the  spiritual  court  will  be  absolutely  overturned :  for 
wherever  the  libel  is  for  tithes,  there  is  no  case  but  the  word  custom  is 
mentioned. 

Offerings  are  due  by  custom  only,  and  yet  there  is  no  question  but  the 
spiritual  court  has  a  jurisdiction  in  that  case  -,  and  so  is  the  statute  27  H. 
8.  c.  SO.  B.l,de  chrcwnspecte  agaHs  32  H.  8.  c.  7. — 2  Edw.  6. 13,  personal 
tithes  to  be  paid  in  such  manner  and  form  as  have  been  of  right  yielded  and 
paid  within  forty  years  next  before  the  making  this  act,  or  of  right,  or  by 
eustom  ought  to  have  been  paid ;  and  yet  there  is  no  question  but  a  suit  in 
the  spiritu^  court  will  lie  upon  this  statute. 

This  is  after  sentence,  and  in  that  case  the  court  always  judges  favourably 
of  the  proceedings  in  the  spiritual  court ;  if  the  defendant  has  reason  to 
object  to  the  jurisdiction,  he  ought  to  have  applied  to  this  court  before  sen- 
tence.    I  Cro.  695.     2Keb.  6L2.     Noy,  70. 

In  all  cases  where  this  court  prohibits  upon  sentence,  it  is,  where  the 
defect  of  jurisdiction  appears  upon  the  face  of  the  libel,  and  not  by  reason 
of  matters  suggested  dehors  the  libel ;  and  so  it  was  ruled  in  1723,  fVrighi 
V.  Allerif  upon  motion  for  prohibition  to  the  admiralty. 

B.  Senior  on  the  same  side.  To  induce  the  court  to  grant  a  prohibition, 
it  is  suggested,  that  agistment  of  all  unprofitable  cattle  has  time  inmie- 
morial  been  paid  to  the  rector  of  Bishop  Wilson,  and  not  to  the  vicar,  curate, 
or  sequestrator. 

Taking  therefore  this  matter  upon  their  own  suggestion,  there  is  no  rea- 
son to  grant  a  prohibition  :  for  notwithstanding  tibe  right  in  t^s  case  is  in 
question,  yet  where  it  is  a  right  between  spiritual  persons  only,  a  prohibi- 
tion shall  not  be  granted.  13  Rep.  de  modo  dedmandi.  2  Roll.  Abr.  310. 
Z.  1.311.  pi.  G. 

Cur,  The  reason  of  those  cases  is,  where  the  suit  depending  is  between 
ecclesiastical  persons  -,  but  in  this  case,  the  rector  is  no  party,  but  the 
parishioners. 

B,  Where  the  right  is  between  spiritual  persons  only,  whether  the  person 
is  a  party  or  not  is  not  material.  2  Roll.  Abr.  310.  pi,  6.  God.  140.  2  Buls. 
157.  Drayton  v.  Cotterili, 

In  the  prohibition  it  is  suggested,  that  the  tithes  belong  to  the  rector,  and 
not  to  the  vicar :  as  to  the  jurisdiction,  therefore,  there  is  no  defect ;  but 
the  jurisdiction  [q.  objection]  is  pro  defectu  iriationis,     1  Leon.  59. 

The  reason  of  granting  prohibitions  where  a  custom  is  pleailed,  or  a  suit 
is  for  a  duty  arising  by  custom,  is,  because  in  the  spiritual  court  thirty  or 
forty  years  usage  is  sufficient  evidence  of  a  custom  or  prescription,  which 
being  contrary  to  the  rule  of  common  law,  that  no  custom  or  prescription 
can  arise  within  time  of  memory,  therefore  the  common  law  prohibits  the 
ecclesiastical  courts,  where  the  question  arises  upon  a  custom.  2  fiuls. 
157.  But  here  the  suit  is  grounded  upon  the  endowment,  whether  by 
endowment  the  vicar  is  intitled :  and  the  custom  only  fails  in  as  incident  to 
the  quantum,  how  much  is  in  reality  due  for  tithes,  and  not  whether  tithes 
generally  are  due  by  custom. 

Here  is  therefore  in  nature  of  a  common  libel  for  tithes,  in  which  case,  no 
prohibition  goes,  although  the  plaintiff's  right  to  tithes  is  denied.  2  Keb. 
439.  1  Vent.  3.  Bishop  of  Lincoln  v.  Snuth.  Libel  for  a  pension  to 
which  the  plaintiff  entitled  himself  by  prescription,  and;  on  the  motion  for  h 
prohibition,  it  was  held  byKsLTNGB  and  TwiRDBN,*Uiat  pensions,  though 
they  are  by  prescription,  may  be  sued  for  in  the  spiritual  court  -,  for  having 
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cognizaiice  of  the  principal^  that  shall  draw  in  the  acceasary,  contrary  to 
my  Lord  Coke's  opinion  in  2  Inst.  49  L. 

This  being  after  sentence,  the  defendant  comes  too  late :  here  is  no  want 
of  jurisdiction  appearing;  apon  the  face  of  the  libel,  and  the  distinction, 
that  runs  in  these  cases  is,  where  the  objection  to  the  proceedings  of  the 
ecclesiastical  judges  is  not  pro  defect u  juriidictionu,  but  triathnM ;  and  so  is 
1  Show.  158,  Shatter  v.  Friend,  Where  there  is  no  want  of  jurisdiction, 
j>rohibition  goes  alter  sentence,  otherwise  where  the  suggestion  goes  to  the 
trial  only. 

Where  the  determination  of  the  spiritual  court  extends  to  the  property  of 
a  layman,  upon  matter  not  cognizable  in  that  court,  it  is  not  too  late  to  come 
for  a  prohibition,  although  after  sentence. 

Offerings  are  not  due  of  common  right,  but  by  custom,  time  imme- 
morial, and  therefore,  not  cognizable  in  the  spiritual  court ;  because  it  is 
•admitted,  that  evidence  of  a  custom  for  thirty  or  forty  years,  is  n  good 
foundation  to  establish  a  custom  in  that  court :  and  this  is  the  reason  of 
granting  prohibitions,  when  a  custom  comes  in  question,  that  it  may  be 
tried,  whether  this  is  such  a  custom  as  is  warranted  by  the  common  law. 

In  all  cases  when  there  is  want  of  jurisdiction,  either  in  right  or  point  of 
trial,  a  prohibition  goes ;  but  this  does  not  conclude  the  jurisdiction  of  the 
s^ritual  court ;  for  if  the  jury  find  in  fiivour  of  the  crowu,  a  consultation 
will  be  granted. 

The  plaintiff  entitles  himself  to  tithes,  either  by  endowment,  cus- 
tom, or  prescription  :  which  is  too  general ;  for  it  is  not  so  much  as 
suggested  when  this  endowment  commenced,  nor  does  it  appear  to  be 
by  grant  from  the  rector,  or  with  the  concurrence  of  the  ordinary, 
which  is  necessary  to  the  establishment  of  all  endowments ;  and  if 
they  go  upon  the  endowment  in  hct,  without  relying  upon  the  custom 
or  prescription,  they  must  shew  it  such  an  endowment  as  has  all  the 
qualifications  of  an  endowment ;  all  that  is  suggested  in  this  case  is,  that 
Nich.  de  Ross,  prebendary  of  Bishop  Wilson,  granted,  %lc.  if  the  plaintiff 
cannot  entitle  himself  by  endowment,  it  must  be  by  prescription,  which  is 
triable  at  common  law,  and  there  only.  2  Salk.  648.  If,  therefbre,  it  ap- 
pears that  the  facia  suggested  in  the  libel  are  cognizable  only  at  law,  pro- 
hibition in  all  cases  goes  afier  sentence,  except  where  the  fact  tried  in  the 
spiritual  court  did  not  arise  within  the  diocese.  It  is  said,  that  this  is  a 
qnertiou  of  right  between  ecclesiastical  persons  only  ;  but  the  fiict  is  other- 
wise. It  is  a  suit  for  tithes  between  the  vicar  and  the  parishioners,  and  it 
may  prove  inconvenient  to  carry  this  rule  too  far  ;  for  there  is  no  reason 
why  ecclesiastical  persons  should  be  excluded  from  trying  their  right  at 
common  law :  and  he  said,  the  case  of  Smith,  in  i  Vent,  had  been  tried 
over  and  over  again.  There  were  several  other  cases  cited  to  shew  that  a 
prohibition  would  lie.  Carth.  07.  Broad  v.  Piper  ,*  prohibition  after  sen- 
tence for  a  mortuary.  Carth.  33.  Vanacre  v.  Spiecn,  libel  against  the  de- 
fendant for  not  repairing  part  of  the  church -waU,  which  by  custom  he  was 
bound  to  do ;  a  prohibition  was  granted  after  sentence ;  because  a  custom 
is  not  triable  in  that  court.  1  Salk.  334.  If  the  custom  is  not  denied,  the 
spiritual  court  shall  proceed,  for  there  is  no  other  remedy }  but  if  the  cus- 
tom be  denied,  a  prohibition  shall  go  non  propter  drfectum  jurisdictioni$  eed 
triaUonis,  8Keb.  528,627.  2  Lutw.  1059.  lliompson  v,  Davenport,  cus- 
toms triable  at  common  law  only.  Muore,  457,  BUnco  v.  Marson :  a  vicar 
libelled  against  the  parson  for  tithes  of  glebe,  the  parson  brought  a  pro^ 
hibition,  and  held  maintainable  ;  and  if  a  special  custom  be  after  endow- 
ment of  a  vicarage,  it  is  issuable.  2  RolL  Abr.  335,  pi.  3.  S.  C.  Litt. 
Rep.  263. 

U.,  C.  J.— WhereTthere  is  want  of  jurisdiction,  prohibition  goes  after 
sentence :  where  indeed  a  person  is  cited  out  of  his  diocese,  and  pleads  to 
the  libel,  no  prohibition  goes  ;  because  there  is  no  want  of  jurisdiction,  but 
a  particular  privilege  by  the  stitute,  and  the  defendant  waives  that,  and 
answers  to  the  citation,  he  is  by  that  means  concluded  from  taking  advan- 
tage 
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tage  of  the  statute  afterwards.  Qffieiings  a»e  du6  by  custom  only>  and  ^em 
that  comes  in  question,  a  prohibition  must  go.  Suppose  the  case  of  s 
modus  pleaded  in  the  spiritual  courts  and  denied,  prohibitions  are  always 
granted. 

This  is  a  libel  fbr  tithes  of  unprofitable  cattle,  and  the  plaintiff  entitles 
himself  either  by  endowment,  custom,  or  prescription.  The  court  below 
has  given  sentence  for  the  plaintiff,  $ed  non  constat,  whether  that  judgment 
was  founded  upon  the  endowment,  custom,  or  prescription. 

If  there  had  been  a  particular  endowment  alleged,  and  judgment  upon 
that,  if  it  afterwards  appears  to  this  court  that  the  plaintiff  had  no  right  to 
recover,  prohibition  goes,  though  after  sentence. 

This  case  indeed  is  not  so  strong;  for  here  is  no  partioular  endowment 
alleged,  and  therefore  mm t  be  intended  to  be  given  in  evidence  :  but  the 
objection  that  I  have  is,  tliat  it  does  not  appear  upon  what  part  of  the  libel 
the  judgment  is  founded,  whether  upon  the  endowment,  custom,  or  pre- 
scription separately,  or  upon  all  of  them  put  together ;  and  if  such  a  gene- 
ral way  of  ppoceeding  should  be  allowed,  it  would  in  a  manner  defeat  the 
jurisdiction  of  the  common  law,  as  to  oblations,  by  suggesting  generally  an 
endowment,  coupled  with  a  custom  or  prescription  \  fbr,  if  we  should  intend 
the  judgment  to  go  singly  upon  the  endowment  (because  the  word  happens 
to  be  mentioned  in  the  libel,)  it  must  establish  at  all  events  the  jurisdiction 
of  the  spiritual  court  with  respect  to  oblations ;  and  perhaps  at  the  same 
time  there  was  not  one  syllable  given  in  evidence  to  support  the  endowment, 
but  the  sentence  was  entirely  founded  upon  the  custom  or  prescription, 
which  are^riable  at  the  common  law  only. 

L.,  J.— It  does  not  appear  certainly,  that  there  is  want  of  jurisdiction ; 
for  whether  the  sentence  is  founded  upon  the  endowment  or  custom  does 
not  appear  upon  the  face  of  the  proceedings  \  so  doubted  whetiier  the  pro- 
hibition shoidd  go  as  to  that  part.  But  as  to  the  oblations,  it  is  clear  the 
spiritual  court  can  have  no  jurisdiction  ;  for  that  is  due  only  by  custom  ; 
indeed,  afiter  the  custom  is  onoe  established  at  common  law,  the  spiritual 
co«rt  may  proceed,  which  is  all  that  is  provided  by  the  statute  de  ctrctwi- 
'Bpede  agatk. 

P.  and  F.,  Justices,  to  the  same  eflfect.  Prohibition  was  granted  to  do- 
dare  upon  by  ooosent  ef  «he  irliole  court. 


Coets  given  to 
the  plaintiff 
generally,  not- 
withatanciing 
he  by  his  biA 
claimed  thir- 
teen different 
sorts  of  tithci, 
bat  only  prored 
one  sort  to  be 
due,  and  did 
not,by  hbre* 
^icatfon, 
abridge  his  de- 
ouuid. 


H.  7  Geo.  2.  1733.    Seace. 
Smiih  V.  Morgan.    [Bunb.  385.]  Gwitt.  740. 

ABlLJj  wia  preferred  frr  twelve  or  thirteen  different  sorts  of  tithes, 
and  the  jAaintiff  did  not  abridge  his  demand  by  Ills  replication  :  upon 
Ihe  hearing  it  was  referred  to  an  account,  bpt  costs  wer^  ;^erved  generally 
tin  the  report  camie  {n. 

Now  upon  the  report  it  appeared  tfie  defendant  was  indebted  to  the 
plaintiff  for  one  species  of  tithes  only  (vis.  wood)  forty  pounds^  but  not  for 
any  of  the  other  tithes  demanded  by  the  bffl ;  apd  therefore  it  was  insisted 
for  the  defen^dant,  that  the  plaintiff  should  have  his  costs  only  quoad  the 
wood>  which  was  reported  for  him,  but  that  he  ought  to  p^y  coists  for  all 
the  others  demanded,  and  which  he  had  not  proved. 

Nota.  This  seemed  very  reasonable,  the  plaintiff  not  having  abridged  his 
demand  by  his  replication,  but  having  put  tiie  defendant  to  the  trouble  and 
'exp^nce  of  entering  upon  proof  of  the  other  matters.     But  the  court  (too 

liftftOy)  decreed  costs  generally  to  the  plaintiff  ( 1 ). 

•  •  • 

(1)  No  doabt  caa  be  coterUined,  that  a  difftrent  decree  wonld  now  be  made. 
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U.  7  Geo.  2.  1733.  175S. 

Beaver  v.  SpraOey.  [Bimb.  338.]     Gwill.  739.  "^-v-w 

TBE  plaiDiiff  as  lessee  of  Sir,  i)kig;nive,  impropriator  of  Stratiieia  Mof -  Bill  for  tithes, 

timer,  in  the  county  of  Berks,  brought  bis  bill  for  tithes  of  wheat,  barley,  jj'^^^  *  7J*" 

&c.  and  set  forth,  that  by  custom  in  that  parish  all  the  occupier?  ought  to  pftHsbionen 

give  notice  to  the  person  intitled  to  the  titlies  of  setting  forth  their  tithes,  ought  to  ipre 

or  there  was  some  other  custom  of  the  like  native,  and  that  the  defendant  notioe  to  the 

had  not  given  notice,  and  prayed  an  account.  person  entitled. 

Now  upon  the  hearing  it  was  objected  for  the  defendant,  first,  that  it  was  their  tiaie8'*V 

unreasonable  the  occupier  should  be  obliged  to  give  notice  to  the  person  that  there  wom  * 

intitled  to  the  tithes,  for  he  might  live  an  hundred  miles  out  of  the  parish.  «»««  other  cut^ 

Barons  C4aT£a  and  Couyns  thought  there  was  something  in  this  ob-  ^^  *wi^ 

jectiou  I  though  the  Lord  Chief  Baron  thought  this  well  enough,  ior  notice  ^  ^^  ^J^^^^ 

to  the  servant  would  be  good  notice  in  that  case.  tainty,  and  the 

The  second  ot^ection  was,  that  it  was  too  uncertain,  "  or  some  other  hill  diBmined 

custom  of  the  like  nature ;"  io  which  it  was  answered,  that  this  bill  was  not  ^*y^*^   . 

to  establish  a  custom,  but  only  for  an  account,  and  the  custom  was  only  ^^^  iTfoand- 

alleged  as  an  inducement  to  that  demand  ;  though  in  the  fii^t  case  greater  ed  on  a  custom, 

certainty  was  required^  because  it  is  to  be  the  foundation  of  an  issue,  which  an  acooant  will 

is  generally  directed  before  a  court  of  equity  establishes  a  custom.  not  be  decreed 

But  per  toloiu  Curiam,  this  is  a  fatal  objection  to  the  custom,  and  that  ^m  il  «u^* 

being  the  foundation  of  the  plaintiff's  demand,  we  cannot  decree  an  account  bUshed. 
without  first  establishivg  the  custom ;  and  the  bill  was  dismissed  with  costs. 

M.  8  Geo.  2.  1734. 
Lmthes  and  others  v.  Christian,  Clerk,  Ficar  of  Crosthwaite  in  Cum*       1734. 

berlandil).    08unb.34a]    GwUl.  740.  wvw  ^ 

BILL  by  the  €fmken  and  occupiers  of  lauds  in  the  parish  of  Crosthwaite  Inue  dvected 

in  the  oounty  of  Cunbethmd,  to  estaMish  OMNlvses ;  one  in  the  t;Wo  to  try  a  modus, 

Ibreats  of  Barrowdale  and  Wythbum  wHhin  the  pariah  j  tiie  other,  withm  ^^^^^^ 

tkepariAutkrge;1iuttiierewms  uoTariaeee  of  the  Modusat,  only  as  to  the  actly  as  liid  hT 

•umapayuble;  so  that  they  were  in  effect  the  sane  aa  to  the  point  in  dis-  the  bill;  the 

pute,  wUeh  was  this  s  modus  being 

The  plaiirtifs  by  their biU  told  dieir  noduses  to  be  for  every  tenth  lamb,  ^th^^b^' 

payable  on  Monday  next  after  Midsummer-day  after  the  lambs  fiedien,  except  payable  on 

loch  as  were  Dot  allte  00  Midaunnner^dayy  in  lieu  of  Inmiw  and  the  wool  Mondav  next 

of  such  iattiba,  which  were  called  hog  sheep.  after  Midsam- 

The  defendant  In  his  answer  admitted  Aatt  there  w«re  such  moduses  ^ftj^^*'^ 

f«yM>le  as  in  the  biU,  for  lambs  only,  but  not  far  the  wool ;  and  moat  of  the  Mea^^^ 

-witnesses  agreed  with  tfee  bill,  at  the  defendant  did,  oxeept  the  being  paid  mtekmwertnei 

ler  the  wool.  aAm  «•  Mid- 

Theplatetiff^  had  but 'One  or  two -wHnesaes  to  -provt  (and  in  the  parish  ot  "Tj^L^^' 

large  onily}  «hat  the  modus  was  for  tombs  alive  on  Mtdaummer-day  |  all  €lie  p^o^ed  toT? 

fcst  <^  their  witneases  proved  tliatit  was  for  such  as  werealive  on  the  Mou^  fbrsachasweie 

day  next  ufter  MidawMier^day ;  which  varied  from  the  biU,  and  therefore  alive  on  JTan- 

the  defendant  objected,   that  the  ptointiffs  had  not  proved  the  modus  ^Mrr^^ 

as  LM  in  Ite  bUl  J  «ut  the  ddendant  havuig  admltte4,  and  hto  witnesses  Midsnmmer- 
agieeing  with  the  bill,  tat  diflMng  only  as  to  the  extent  of  it,  the  oouK      ^' 
llmoglit  here  'Was  a  sidAdent  ground  to  grant  an  issue  to  try  the  moduses, 
with  liberty  for  the  Judge  to  indorse  the  fttea,  which  they  aeeonfiagly 
directed. 

(I)  See  dkrittUot  v.  frram  ejudothen^  on/e,  pag«  35* 
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H.  9  Geo.  2.  1735.    Scacc.     JFhieldon  v.  Harvey  and  others. 
[Decree  Book,  9  Feb.  1735.]     Gwill.  950. 

Modus  BtHted  19  ILL  by  the  pbiintiff  as  impropriate  rector  of  Cauldon,  in  tlie  county  of 
to  be  payable  M3  Stafford,  against  several  occupiers  or  inhabitants  of  the  parish,  and 
^  carate  Tot  ^^^^  Thomas  Prince  the  curate.  The  bill  claimed  all  tithes  great  and 
good.     '  small ;  and  stated,  that  the  plaintiff  and  those  under  whom  he  claimed  to 

A  modu  in  be  entitled  to  the  rectory,  from  time  to  time  had  provided  a  curate  to  per- 
respect  of  an-  form  the  service  in  the  church  or  chapel  of  Gauldon,  for  which  service  they 
hnds^does^otl  ^^  allowed  the  curate  the  profits  of  the  church-yard  and  some  small  par- 
extend  to  lands  ^^  ^^  land,  and  the  tithes  of  some  lands  antiently  enclosed :  that  the  rectory 
newly  inclosed,  consisted  of  several  antient  houses  and  indosures  of  land,  and  of  a  large 
allotted  to  the  tract  of  waste  land,  whereon  the  freeholders  and  occupiers  in  the  said 
antientinclMed  P'^^  ^^  right  of  common :  that  several  years  back,  the  said  tract  of 
lands  in  lieu  of  ^<^^  ^^  enclosed,  and  the  defendants,  the  occupiers,  had  sioce  had  several 
right  of  com-,  titheable  matters  and  things  on  the  portions  of  the  said  land  allotted  to 
^^^'  them }  but  for  the  tithes  of  which  they  refused  to  account,  insisting  on  the 

benefit  of  the  stat.  of  Edw.  6,  in  relation  to  barren  lands ;  but  which  the 
bill  charged  did  not  apply,  the  said  lands  having  ever  since  1723,  borne 
good  grass  and  corn,  and  being  worth  ten  or  twelve  shillings  an  acre  ;  that 
the  defendants,  the  occupiers,  at  other  times  alleged,  that  they  had  paid  to 
the  curate  I6d.  an  acre  as  a  rate,  composition,  or  modus  for  the  tithes  of 
the  old  inclosed  lands,  and  they  insisted,  that  the  lately  inclosed  lands  were 
given  to  them  in  lieu  of  their  right  oJF  common  on  the  waste,  and  were 
therefore  included  in  the  said  modus.  The  bill  charged,  that  the  allied 
modus  had  never  been  paid  to  the  impropriator,  but  only  to  the  curate,  in 
respect  of  the  lands,  the  tithes  of  which  he  was  permitted  to  take,  and 
was  only  received  by  the  curate  as  a  convenience  to  the  parishioners.  The 
bill  prayed  an  account  and  satisfiiction  of  the  tithes. 

The  defendants,  the  occupiers,  by  their  answers,  set  forth  the  several 
titheable  matters  and  things  had  by  them,  and  stated,  that  they  hail  paid  to 
the  parson  or  curate,  for  the  time  being,  certain  sums,  mentioned  in  their 
answers,  in  lieu  of  aU  tithes,  not  only  of  their  inclosed  lands,  but  also  for 
the  common  or  waste  ground,  as  well  before  as  ^ince  the  indosure,  and 
they  set  forth  certain  receipts  given  by  the  curate :  they  denied,  that  they 
had  ever  paid  tithes  in  kind,  or  any  composition  to  the  plaintiff  or  his 
ancestors. 

The  defendant,  the  curate,  by  his  answer,  admitted  the  plaintiff  to  be 
impropriate  rector,  and  said,  that  to  hia  knowledge,  he  (the  curate)  had 
never  been  paid  any  tithes  in  respect  of  the  said  common  land,  and,  as  the 
same  had  not  been  paid  to  him,  he  apprehended,  that  be  was  not  entitled 
thereto  :  that  about  twenty-three  years  before,  he  had  been  appointed  curate 
by  an  ancestor  of  the  plaintiff,  and  by  his  permission  he  received  the  benefit 
of  the  church-yard,  and  about  six  roods  of  land,  and  also  money  in  lieu  of 
tithes  for  several  parceb  of  antient  inclosed  lands,  and  for  the  tithes  of 
which  he  had  ever  since  received  16</.  an  acre  i  but  he  did  not  know  that 
he  had  any  right  to  the  said  lOd.  an  acre,  or  to  any  tithes,  except  by  permisr 
aion  of  the  impropriator. 

The  plaintiff  replied,  the  defendants  rejoined,  and.  witnesses  were  ex- 
amined ;  and  upon  the  hearing  of  the  cause,  the  court  ordered  the  defend- 
ants, the  occupiers,  to  account  for  the  value  of  their  several  tithes  in  the  bill, 
mentioned,  during  the  time  charged  by  the  bill. 

Jambs  Reynolds,  Esq.  L.  C.  Baron. 
Sir  LAwavNcs  CAaraa,  Baron, 
Sir  Wm.  Thomson,  Baron. 
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CoUbester  v,  Bmaell.  [2  Wood.  373.]  GwiU.  741.  J^w 

npHE  plaintiff  was  an  inhabitant  and  occupier  of  lands  in  the  parish  of  Modi»e8,of  !</. 
■-   Westbtiry,  in  the  county  of  Gloucester,  and  the  defendant  was  vicar  of  for  every  milch 
th«  s«dd  parish.    The  object  of  the  bill  was  to  establish  the  following  jj^^'^^'JI^i^ 
moduses  :  first.  One  penny  for  every  ancient  garden,  at  Easter  yearly,  or  i^j„  of 'tithe- 
so  soon  after  as  demanded.     Secondly,  One  penny  for  every  milch  cow  kept  milk  of  such 
and  depastured  therein,  at  Easter  yearly,  in  lien  of  tithe  milk  of  such  cow.   cow;  of  !</.  for 
Thirdly,  One  halfpenny  for  every  calf,  weaned  and  bred  up  in  the  parish,  in  ^^  anticnt 
full  for  the  tithe  of  such  calf.     Fourthly,  Fivepence  a  pipe  for  all  fruit  made  |J  a  pipe^for^ 
into  cider,  and  so  after  that  rate  fur  a  greater  or  less  quantity.  '  all  fmit  made 

The  vicar  denied  the  moduses,  and  insisted  on  tithes  in  kind.  into  cider,  cate 

The  court  dismissed  the  bill  with  costs,  as  to  the  modus  for  every  calf  '*'*J.^  ^^^ 
weaned  and  bred  up  in  the  said  parish.     As  to  all  the  other  moduses,  issues  ^^ 
were  directed  to  try  the  same  as  laid  and  alleged  in  the  bill. 

The  same  were  accordingly  tried  by  a  special  jury,  and  a  verdict  was 
found  for  the  plaintiff;  but  on  the  ninth  of  November  173(1,  the  court  di- 
rected  a  new  trial,  on  the  first  and  third  issues,  upon  payment  of  costs )  and 
established  and  confirmed  the  modus  of  one  penny  for  every  milch  cow 
depastured  in  the  parish,  in  lieu  of  the  tithe  milk  of  such  cow,  and  ordered 
that  the  same  should  be  observed  in  the  said  parish. 

A  new  trial  was  aceonlingly  had,  on  the  first  and  third  issues,  and  another 
verdict  given  for  the  pioinUff,  .  And  the  court  thereupon  confirmed  and 
established  the  moduses  for  the  garden  and  cider,  as  laid  and  allegefl  in 
the  biU ;  and  ordered  that  the  same  should  be,  for  the  future,  strictly  ob- 
served in  the  said  parish. 

T- 10  Geo.  2,  1736.  . 

Steers^  widow,  v.  Bramer.     [2  Wood.  373.]     Gwill.  742. 

'^I^HE  bill  stated,  thai  the  plaintiff's  husband  was  seised  in  fee  of  some  Tares  cat  green 
-■•    part  or  share  of  the  rectory  of  Westerham,  in  the  countf  of'Kent,  and   *»d  gl^^n  lor 
of  all  the  tithes  of  corn  and  grain   arising  upon  the  form  called  Court   ^J^^^^w  rat 
Lodge  i^rm  ;  and  that  being  so  seised,  in  April  1731  he  made  his  will,  and   ^^  ^^^^  ^^ 
devised  to  the  plaintiff  his  interest  therein ;  that  he  soon  afterwards  died ;   dry  winter  fod- 
and  that  she  had  thereby  become  entitled  to  the  said  tithes  of  corn,  and  der,  ure  great 
had  ever  since  his  death  taken  the  same  in  kind,  or  received  some  compo-'  ^i^l*^*- 
sition  in  lieu  thereof,  except  for  the  tithes  of  tares  as  hereafter  set  forth  5 
that  the  defendant  Brassier  had,  for  several  years  past,  occupied  several  acres' 
of  the  said  fhrm  ^  that  he  had  sowed  part  thereof  with  tares  or  vetchte,  and 
had  cut  some  of  them  green  and  carried  thiem  off  to  feed  his  horses  with ; 
that  he  had  cut  the  other  port,  and  made  the  tares  into  dry  and  winter 
fodder,  but  had  not  set  out  the  tithes  thereof,  or  compounded  for  the  same. 
The  bill  therefore  prayed  a  discovery  of  the  number  of  acres  he  had  sowed 
^th  tares ;  how  many  he  had  cut  green  and  carried  off  to  feed  his  cattle 
with  J  and  how  nlany  he  had  cut  and  made  into  dry  winter  fodder ;  and 
what  the^alue'of  the  tithes  thereof  amounted  to  j  and  that  the  defendant 
L^ewis,  the  vicar,  may  set  forth  whether  he  claimed  any,  and  what  right,  to    - 
the  tithes  of  the  said  tares. 

The  defendant  Brassier  said,  that  he  occupied  sevei^l  acres  of  land,  part 
of  Court  Lodge  Farm,  and  had  sowed  the  same  with  tares,  part  of  which 
he  had  cut  green  to  feed  those  cattle  with,  which  he  kept  for  the  plot^h  ; 
and  that  he  had  not  set  out  the  tithes  thereof,  because  no  tithes  of  tares 
when  cut  green  to  feed  cattle  of  the  plough  had  ever  been  paid  or  de- 
•inanded  in  the  parish ;  that  he  had  cut  the  residue  of  the  said  tares,  and  had ' 
made  them  into  dry  fodder  In  thie  nature  of  hay ;  that  he  had  set  forth  the ' 
tithes  thereof,  and  had  given  the  plaintiff  notice  thereof,  but  that  she  had- 
refused  to  take  the  same  away ;  and  that  the  vicar,  he  l^lieved;  took  them 
away.    He  denied  that  he  bad  ever  pretended  that  the  tithes  of  tares  in  the- 
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parish  belonged  to  the  ricar ;  and  said,  thai  he  had  never  known  that  lares 
cut  green,  and  harvested,  and  made  into  dry  fodder,  had  paid  tithes,  or  that 
the  same  hakl  ever  been  demanded  by  the  in^wopriator,  or  th!at  any  payment 
had  been  made  in  lieu  thereof. 

The  defendant  Lewis  said,  that  he  had  been  vicar  of  the  parish  for  twenty- 
nine  years  past,  and  was,  as  such,  entitled  by  an  endowment  to  all  small 
tithes,  and  to  the  tithes  of  hay  $  and  that  if  any  tithes  were  due  for  tares  cut 
green,  the  same  belonged  to  him,  they  being  in  the  nature  of  herbage  or 
agistment  tithes ;  and  being  endowed  with  the  tUhes  of  hay,  he  wasydso 
entitled  to  the  tithes  of  tares  cut  and  made  into  winter  fodder. 

The  plaintiff  replied  j  the  defendants  rejoined  ;  and  witnesses  were  exa- 
mined, except  on  the  part  of  the  vicar  j  and  upon  hearing  counsel,  and  on 
full  debate,  the  court  ordered  the  defendant  Brassier  to  account  for  the 
value  of  the  tithes  of  those  tares  which  he  had  cut  green  and  fed  his  cattle 
with ;  and  the  vicar  to  account  for  the  value  of  the  tithes  of  the  lares  which 
Brassier  had  cut  and  made  into  dry  winter  fodder,  and  which  the  vicar  had 
carried  away ;  the  defendants  to  pay  the  plaintiff  her  costs. 

The  deputy  reported,  that  there  was  due  from  Brassier  eight  shillings  for 
tares  cut  green,  and  from  Die  vicar  sixteen  shillings  for  the  tares  he  had 
carried  away ;  and  on  the  16th  of  June  1737,  the  report  was  ratified  and 
confirmed  (1). 

Ja.  Rbynou>s.  Wm.  Thomson. 

Law.  CAETaa.    .        Wu.  Fobtsscuk. 

(1)  8oe  iiKN^TMN  ir.  SmtHk^  2  Wooit'it  Dee.  S79,  awU^  vol.  I.  Cbl^  v.  ^fcme,  Aintr. 
21^  oMlr,  Tol.  i.    IMjfa  ▼•  Duwte,  Uiinb.      481,  ff#ile»  voU  1« 
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dant  is  oon- 
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a  consultation. 


T.  10  Geo.  2.    1736.   K.  B. 
Sharp  V.  Lowther.    [Reports  temp.  Lord  Hardwicke,  278.] 

PROHIBITION  to  the  eeclesiaatieal  court  in  a  suit  for  tithes  upon  a 
suggestion  and  plea,  in  that  court,  of  a  modus. '  The  pkintiff  declares, 
that  he  is  an  occupier  of  an  ancient  tenement,  in  the  parish  of  B.  and  that 
wUhin  the  parish  aforesaid,  there  has  been  a  custom  for  aU  the  tenants 
and  oocupiers  of  the  said  tenement  yearly  to  pay  6i«  and  to  perform  certain 
services  to  the  parson  in  lieu  and  satisfaction  of  ail  tithes  of  com  and  hay, 
which  said  modus  the  parson  of  the  said  parish  hath  always  accepted ;  de-» 
fondant  traversed  the  custom  as  laid  in  the  declaration,  aiid  tftiereiqxm  ike 
parties  went  to  issue  $  and  a  verdict  was  given  for  plaintiff.    Aad  now 

Aawteire  moves  in  arrest  of  judgment,  and  objects,  that  this  is  a  bad 
modus^  being  alleged  to  be  warranted  by  a  custom,  whereaa  a  custom  Is 
local,  and  extends  over  some  place,  whereas  this  is  laid  to  extend  to  the 
occupiers  of  such  a  tenement,  and  therefore  if  it  were  good,  it  shoidd  be 
laid  as  a  piescription ;  and  to  support  this  ol^tion,  he  cites  1  Lutw.  196« 
KuMUtm  ▼.  $iiii«&,  Cfo,  Car.  418.  Bakw  v.  BrermMn,  1  Vent.  97.  Podit 
T.  HeMtoek,  2  laitw.  1319.  Btresford  v.  Baocn,  Bro.  ciistott.  pl«  61, 
Popham,  201.    JaMn  v.  Vician. 

BooiU  for  phuntiff,  took  the  diversity  in  <ratew€uri'4  case,  0  Co.  00,  b« 
between  a  cfaaige  upon  another's  lands,  and  a  diachaige  in  his  own  land, 
and  that  therefore  aoustom  that  every  inhabitant  has  paid  a. modus  in  dis- 
charge of  tithes  is  good.  He  died  also  Hob.  118.  Dyer,  840.  1  Vent.  8. 
Yelv.  65.  Hob.  800,  and  85. 

Lord  HaaDWioKX.  The  question  is,  whether  here  [there]  be  any  mo* 
dus  sufficiently  and  aubstantiaUy  found,  for  if  there  be  now  after  a  verdict, 
no  consultation  can  go  $  the  objection  is,  that  though  the  subject  matter 
is  a  proper  modus,  yet  the  numner  of  laying  it  is  d^ective,  being  laid  by 
way  of.eustom  5  for  they  say  a  oustom  exstends  over  some  place  or  vill/and 
that  it  is  a  prescription  whidi  extends  only  to  particular  persons ;  and  tJieie 
are,  I  aUoWf  many  cases  to  warrant  that,  but  they  are  not  applicable  in 
this  case  j  and  the  difference  laid  down  by  Mr.  Bootle,  as  to  the  pleading 
a  thing  as  a  chaige  upon  another,  or  in  diflcbaif;e  of  ones  self,  is  very  ma^ 

terial. 


Tirms  GASES.  m 

terial.  It  IB  admitted  that  a  custom  may  be  allied  for  a  particular  tenant, 
where  the  necessity  of  the  case  requires  it,  as  in  case  a  copyholder  claims 
a  right  of  comaoon  out  of  the  manor,  he  must  lay  a  prescription  in  the 
lord,  but  where  he  claims  common  in  the  waste  of  the  lord,  he  having 
strictly  no  inheritance  in  his  lands,  but  [being]  only  tenant  at  will,  and  for 
that  a  prescription  mast  always  be  had,  by  way  of  que  estate,  which  he 
cannot  allege,  not  being  tenant  in  fee,  for  in  strictness  the  fee  simple  is  in 
the  lord,  therefore  the  law  permits  Mm  to  allege  it  as  a  custom  in  the 
occupiers  of  such  a  piece  of  land,  &c.  and  that  case  seems  to  be  agreeable 
to  this ;  for  the  plaintiff  here  could  not  prescribe  that  the  owners  of  the  in- 
heritance, and  all  those  whose  estates,  &c.  have  been  always  discharged  of 
tithes,  because  here  is  no  discharge  claimed,  but  a  satisfaction  in  lieu  of 
tithes,  therefore  it  must  be  alleged  in  this  way.  It  is  allowed  that,  if  the 
declaration  had  laid  that  a  modus  had  been  paid  him  time  out  of  mind,  it 
had  been  good  $  which  shews  there  is  no  necessity  of  laying  a  stHct 
prescription.  All  the  cases  cited  have  been  in  instances,  where  it  is  neces- 
sary to  prescribe  by  a  que  estate,  and  hi  such  cases  a  custom  may  not  be 
alleged.  So  is  the  case  in  1  Lutw.  126 ;  so  that  in  Cro.  Cha.  418.  and 
that  in  Vent.  07,  and  the  reason  is  because  all  prescriptions  in  a  que  estate, 
slippose  a  gi'ant  made  originally,  and  therefore  it  should  be  duly  derived 
down  to  the  claimant ;  but  in  this  case  it  is  impossible  to  shew  a  que  es- 
tate, add  therefore  it  is  sufficient  to  lay  there  has  been  a  modus  time  out 
of  mind ;  if  the  vi'ord  modus  had  not  been  used,  but  a  declaration  should 
only  say,  that  time  out  of  mind  the  tenants  and  occupiers  of  such  a  tene-" 
xnent  had  pfud,  &c.  or  had  used  and  accustomed  to  pay,  that  would  be 
'  good ;  and  why  should  it  [make  a]  dfflPerence  because  the  detft(?nce  begins 
by  saying  there  is  a  custom  to  pay ;  especially  as  the  cotrclusion,  wh?ch 
says  that  this  custom  and  modus  have  been  always  hiviolably  pi^erved, 
shews  it  was  intended  to  be  claimed  as  a  modus ;  how«irer,  this  being  a 
eostofn  alleged  in  a  suit,  in  prohibition,  it  differs  A-om  other  aAegatiOns 
of  customs,  for  in  those  the  custom  innst  be  proved  eiactly  as  it  is  laid. 
Otherwise  the  party  fails ;  but  in  prohibition  the  defemdant  is  considered  as 
an  actor,  suing  for  a  cohsultation,  and  therefore  as  in  this  case,  if  upon  the 
-^hole  it  s^pears  to  the  coflrt,  that  there  is  a  modus,  they  cannot  grant  a 
eonstdtation ;  and  It  has  been  determined  that  if  the  jury  should  find  what 
limofmts  to  a  modus,  the  court  cannot  award  a  consultation)  therefore  I 
tUnk,  Uikifig  this  case  in  any  light,  the  court  cannot  award  a  consiAtation. 
'  P(^.  It  6d.  is  insisted  o^,  and  but  4d.  fotmd  due,  yet  there  shall  not  be 
a  consoltatidli,  Ibr  the  practice  is,  thait  in  Such  cases  the  Judge  always  cer- 
dfies  that  they  have  proved  a  modus.  Whenever  you  can  shew  that  some 
other  thing  is  due,  for  which  the  parison  has  a  remedy,  a  prohibition  id 
gnmt^ ;  and  for  a  Modus  he  has  a  remedy  not  only  at  common  law,  hut 
in  the  spiritual  court  also  if  he  will  sue  for  that.  Upon  this  Verdict  it 
must  have  be^n  proved,  that  tith^  were  never  paid  in  kind.  I  take  it  that 
a  modtis  and  a  custom  are  the  same,  for  a  modus  is  the  manner  of  paying, 
alid  the  manner  of  paying  for  ever  is  a  custom. 

Ptotnfn.  ^  The  '&ct  is  here  found  as  the  plaintiff  laid  it,  only  the  descrip- 
fi4)n  of  it  as  a  custom,  is  mistaken. 

Lee.  It  appears  by  the  tsase  in  Hob.  85,  that  the  bare  use  of  the  word 
custom  in  pleadings  will  not  bring  th^m  under  the  same  regulation,  as  the 
law  has  appointed  for  pleadings  of  customs,  and  in  that  case  too,  a  dis- 
charge laid  by  way  of  custom,  was  not  considered  as  a  custom,  but  as  a 
prescription.  If  the  fact  here  alleged  is  a  sufficient  dischldrge,  sure  the  bare 
alleging  H  to  be  a  custom  will  not  vitiate ;  the  force  Of  the  wold  custom 
in  this  case  is  no  more  than  it  is  customary :  it  is  allowed,  that  if  this 'had 
been  laid  as  a  prescription,  it  had  been  rights  so  then  the  question  ia^ 
vvheCher  What  b  here  laid  amounts  to  a  sufficient  description  of  discharge, 
and  I  think  there  is  in  the  cases  cited  for  the  defendant;  there  was  not 
sufficient  to  shew  a  prescriptiooL 

The  court  ordered  the  postea  to  be  delivered  to  the  plutf tiff. 
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1733.  ^ 

wv-^  M.  7  Geo.  2.    A.  D.  1733.    Dom.  Proc. 

Lewis  V.  Grj^M.     [4  Br.  P.  C.  314.]    GwUI.  736. 

Asiiit  may  be  npHE  dean  and  chapter  of  Worcester  being  in  right  of  their  church  seised 
instituted  Jn  a  X  in  fee  of  the  impropriate  rectory  of  the  parsonage  of  Old  Radnor,  and 
for  tkhe^how  ®^  manner  of  tithes  arising  and  renewing  yearly  within  the  said  parish,  by 
ever  small  in "  indenture  of  lease  under  their  common  seal,  dated  the  25th  of  November  1723, 
amount  or  demised  the  same  to  the  most  noble  James  duke  of  Chandois,  his  executors, 

Taluc.  administrators,  and  assigns,  from  the  date  of  the"  said  lease,  for  twenty-one 

years,  under  the  yearly  rent  therein  mentioned. 

By  indenture  elated  the  16th  of  February  1728,  the  duke  assigned  the  said 
lease  and  premises  to  the  respondent,  his  executors,  administrators, .  and 
assigns,  subject  to  the  said  yearly  rent,  whereby  the  respondent  became  well 
entitled  to  all  the  tithes  and  duties  arising  and  growing  within  the  said  rec- 
tory and  the  titheable  places  thereof. 

The  appellant,  after  the  said  I6th  of  February  1728,  occupied  a  messuage 
and  lands  within  the  said  parish,  and  particularly  thirty  acres  of  meadow, 
and  pasture  ground  3  but  neglecting  to  tithe  the  same  for  the  years  1729. 
and  1730,  or  to  make  the  respondent  any  satisfaction  for  such  tithes,  the 
respondent  in  Michaelmas  term  17^  filed  his  bill  in  the  court  of  Exchequer 
against  the  appellant,  for  an  account  and  satisfistction  thereof. 

To  this  bill  the  appellant  put  in  his  answer,  and  thereby  admitted  it  to  be 
the  general  opinion  of  the  country  that  the  respondent  was  owner  of  the 
tithes  i  said,  that  he  occupied  one  messuage,  a  small  garden,  five  acres  of 
arable,  four  acres  of  pasture  ground,  and  an  acre  and  a  half  of  meadow ;  that 
as  to  the  meadow,  he  was  tenant  at  will,  at  U.Ss.sl  year,  and  that  it  was^ 
in  the  general  opinion,  tithe  free,  and  never  any  tithe-hay  was  paid  for  the 
same ;  but  being  only  tenant  at  will,  and  the  value  of  the  titiie  smidl,  and 
rather  than  give  any  colour  for  a  suit,  he  ordered  his  servant,  mowing  there 
in  1729,  in  case  the  respondent's  agent  demanded  tithe-hay,  to  set  it  out : 
that  soon  after,  Henry  Davies,  the  respondent's  servant,  who  had  been  a 
tithe-gatherer  thirty  years,  being  offered  to  have  the  hay  tithed,  answered  he 
never  gathered  tithe  from  thence,  and  would  not  meddle  with  it,  and  they 
might  carry  it  away  $  whereupon  the  hay  was  carried  home  untithed.  That 
in  the  year  1730,  Edward  Turner,  the  respondent's  agent,  came  to  the  said 
meadow,  and  saw  the  hay  tithed,  and  opened  one  of  the  cocks,  and  ima- 
gining DO  tithes  were  due,  went  away,  and  said  he  would  consult  Howell 
Lewis,  the  respondent's  chief  agent,  and  soon  after  returned  and  said  he 
would  not  meddle  with  it ;  whereupon  the  appeUant  carried  it  home  :  and 
that  having  grazed  the  said  meadow  each  year  till  the  middle  of  May,  he 
had  but  little  hay,  and  believed  the  tithe  thereof  was  not  worth  above  Is.  6cf. 
each  year ;  but  knew  not  how  the  said  meadow  became  exempt  from  the 
payment  of  tithes. 

Issue  being  joined,  several  witnesses  were  examined,  who  proved  the 
demand  of  tithe-hay  of  the  said  meadow,  and  that  the  appellant  forbad  the 
respondent  to  take  the  same,  hut  no  proof  was  given  of  the  pretended 
exemption. 

On  the  15th  of  November  1733,  the  cause  was  heard  before  the  barons  of 
the  Exchequer,  who  decreed  that  the  appellant  should  account  with  and 
satisfy  the  respondent,  for  the  value  of  the  tithes  of  hay  of  the  said  meadow 
for  the  year  1729  and  1730 ;  and  it  was  referred  to  the  deputy  remembrancer 
to  take  such  account,  and  to  make  his  report  with  all  convenient  spted*; 
and  the  causfe  was  to  continue  in  the  paper  of  causes,  to  be  further  beard 
upon  the  coming  in  of  the  said  report. 

In  pursuance  of  this  decree,  the  deputy  on  the  3d  of  February  1734  made 
his  report,  and  thereby  certified  that  there  was  due  to  the  respondent  from 
the  appellant,  for  the  value  of  tithe-hay  of  the  said  meadow,  for  the  years 
1729  and  1730,  the  sum  of  Os*  And  the  cause  being  heard  upon  this  re* 
port,  on  the  10th  of  the  same  month,  the  court  decreed  that  the  report 

should 
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should  be  conflnned^  and  that  the  appellant  should  pay  to  the  respondent 
the  09.  reported  due,  toother  with  costs  of  the  suit,  to  be  taxed ;  and 
which  were  afterwords  taxed  at  the  sum  of  61  ^  6f .  M. 

The.  appellant,  rather  than  satisfy  this  demand,  appealed  from  this  de- 
cree ;  insisting,  that  the  bill  being  founded  on  a  supposed  fraud  in  the  ap- 
))ellanl  in  concealing  his  tithes,  and  praying  a  discovery  and  account  of  the 
tithes  so  supposed  to  be  concealed  >  and  the  appellant  having,  by  his  answer, 
denied  any  concealment,  the  respondent,  in  order  to  entitle  himself  to  any 
decree  upon  such  a  bill,  ought  to  have  verified  the  allegations  of  it,  but  which 
he  had  not  attempted  to  do.  That  the  appellant  having  stated  the  matter 
of  &ct  as  to  the  tithe  of  the  meadows,  and  denied  all  fraud ;  and  as  no  fraud 
was  attempted  to  be  proved  upon  the  commission,  or  insisted  on  at  the 
hearing,  nothing  remained  in  controversy  between  the  parties,  or  to  be 
accounted  for,  but  a  demand  of  3#.  or  4^.  for  which  the  respondent  might 
have  had,  and  ought  to  have  taken  his  remedy  in  a  court  of  law,  and  not 
brought  the  appellant  into  a  court  of  equity,  for  a  demand  so  very  incon- 
siderable as  to  be  beneath  the  dignity  of  the  court  to  notice.  But  supposing 
the  decree  proper,  there  was  not  the  least  colour  to  decree  the  appellant  to 
account  for  the  tithe-hay  of  the  year  1730,  which  he  had  actually  set  out, 
and  which  the  respondent's  agent  might  have  carried  away,  but  would  not 
meddle  with ;  nor  was  there  any  evidence  that  the  hay  in  question  was 
worth  9t.  If,  however,  it  was  resJly  worth  that  sum,  the  decreeing  of  costs, 
which  amounted  to  51/.  5s.  Sd,  was  surely  a  punishment  more  than  equal 
to  the  appellants  crime  in  not  paying  9s.,  and  especially  as  he  had  sworn 
in  bis  answer  that  the  respondent  never  demanded  satisfaction.  Under 
these  circumstances,  therefore,  it  was  hoped,  that  the  decree  would  be 
reversed,  and  the  respondent's  bill  dismissed  with  costs. 

On  the  other  side  it  was  said,  that  tithes  in  kind  are  due  of  eommon  right, 
and  no  presumption  from  report  only  ought  to  be  of  any  weight  to  avoid  a 
demand  so  founded  ;  and  though  the  appellant,  by  his  answer,  had  set  up 
a  pretence  of  exemption  from  tithes,  yet  he  had  given  no  proof  of  it,  nor 
had  he  set  up  any  modus  or  composition  in  lieu  of  tithes.  That  it  appeared 
cleariy  from  the  proceedings  in  the  cause,  that  the  appellant  controverted 
the  respondents  right  to  the  tithes  ;  and  therefore  it  was  proper  to  sue  in  a 
court  of  equity  in  order  to  ascertain  and  settle  such  right.  And,  that  the 
appellant's  answer,  as  to  his  not  disputing  the  respondent's  right,  was  in» 
consistent  in  itself;  for  though  he  admitted  that  he  would  have  paid  tithe 
for  his  hay,  had  he  thought  the  respondent  would  have  required  it,  yet  he 
did  not  even  submit  by  his  answer  to  pay  any  tithe  for  the  same,  though  the 
respondent  had  required  it  by  his  bill. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged  that  the 
same  should  be  dismissed,  and  the  decree  therein  complained  of,  affirmed. 


M.  7  Geo-  2,  1733. 
Donalt  V.  Lawiher.  K.  B.  [2  Barnard.  K.  fi.  336.] 

THE  defendant  had  libelled  in  the  spiritual  court  for  the  tithe  of  a  com-  lithe  of  a  com 

mill  as  predial  tithe.    The  plsdntiff  set  forth  in  his  answer,  that  he  "^m  ^^^  <^  V^^^ 

conceived  the  tithe  of  a  corn-mill  to  be  a  personal  tithe ;  and  therefore  **"^^'|^*  ^"^ 

prayed  to  be  allowed  all  his  necessary  charges  in  attending  the  mill,  before  thereforelli^e 

the  tithe  should  be  paid.     The  judge  over-ruled  this  plea,  and  decreed  that  todednctTonfor 

the  plaintiff  should  pay  these  tithes  without  any  such  deduction  :  upon  which  necessarjr 

Mr.  Dennison  moved  for  a  prohibition,  and  cited  the  case  of  Chamberlain  f *'*'^  attend- 

and  Clifton,  determined  in  the  House  of  Lords  the  20th  of  June  1700,  *°* 
wherein  it  was  resolved,  that  the  tithe  of  a  corn-mill  was  personal  tithe ; 
accordingly  a  rule  was  made  to  shew  cause. 
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he  had^  for  several  years,  compouoded  for  the  8aiiie>  except  for  the  loak 
hen,  eggs^  and  Easter  offerii^,  and  had  paid  the  same  to  Lommaa  1735  ; 
and  he  set  forth  the  quantities  and  qualities  of  the  titheaible  matters  during 
the  time  demt^nded  by  the  bill.  He  admitted,  that  he  had  paid  tithes  iu 
kind  of  milk  for  twenty  cows  last  year,  which^  he  said,  was  in  his  own 
wrong,  as  tithe  milk  was  not  due  j  and  that  he  could  not  set  forth  the 
value  of  the  whole  tenth  moming*s  milk  mixed  as  aforesaid.  He  insisted, 
that  no  tithes  were  due  for  draught  horses,  yearlings,  and  two  yerir  olds  ; 
and  that  he  had  been  always  ready  to  pay  his  just  dues,  and  had  paid  all  his 
great  and  snoall  tithes  to  MichaehnaB  last ;  and  that,  in  the  year  172B,  he 
came  to  an  agreement  for  the  same  with  the  plaintiff  for  twelve  pounds 
a-year. 

The  defendant  filed  his  cross  bill ;  and  set  forth  the  particular  lands,  and 
the  quantities  of  cattle  he  had  fed  thereon,  and  insisted  that  no  tithe  milk 
was  due  in  kind,  and  he  stated  the  customs  and  moduses  as  in  his  answer' 
to  the  original  bill. 

The  rector  answered,  and  denied  the  same ,  the  plaintiff  replied  ,  the  de- 
fendant rejoined  ;  and  witnesses  were  examined  in  both  causes ;  and  upon 
heaong  coufisel  lor  all  parties  3  and  reading  several  depositions ;  and  on  full 
debate^  the  court  directed  an  issue  to  try,  before  a  special  jury,  the  validity 
of  the  said  modus  and  custom  of  milk  and  loak  hen;  save  and  except  as 
respected  the  lands  in  the  occupation  of  H.  Case.— The  court  further 
ordered  the  defendant  to  account  for  the  tithes  due  for  his  calves  and  unpro- 
fitable cattle  depastured  there  during  the  time  demanded  by  the  bill ;  the 
deputy  remembrancer  to  enquire,  whether  the  proportion  of  the  defendant's 
cattle  used  lor  the  plough  depastured  on  the  defendant's  lands  in  the  said 
parish  of  Great  Fransham,  were  more  than  sufficient  to  cultivate  the  said 
lands,  and  how  many  more ;  the  costs  to  be  reserved  as  to  the  said  matters ; 
and  the  original  bill  as  demanding  tithe  of  the  yearlings  and  two  year  olds,  to 
be  dismissed  with  costs ;  so  much  of  the  original  bill  as  demands  tithes  of 
chickens  to  be  dismissed  widi  costs  to  the  time  of  filing  the  special  repli- 
cation }  and  the  modus  of  eggs  in  lieu  of  chickens,  set  up  and  insisted  on  by 
the  defendant's  answer  to  the  original  bill,  and  also  by  the  cross  bill,  to  be 
established  with  costs  to  the  time  of  the  plaintifT  Burslem  filing  his  special 
replication. 

A  trial  was  accordingly  had  ;  and  the  jury  found  a  verdict  against  the 
custom  as  to  the  tithe  of  milk,  and  for  the  custom  as  to  the  loak  ken. 

The  court  therefore  ordered  the  defendant  to  account  for  his  tithe  of  milk 
with  costs  'y  that  so  much  of  the  original  bill  as  demanded  tithes  of  hearth 
wood,  honey,  and  apples,  should  be  dismissed  with  costs  in  equity  -,  that 
so  much  of  the  cross  bill  as  related  to  the  tithe  milk,  and  the  modus  set  up 
in  lieu  thereof,  should  be  dismissed  with  costs  at  law  and  in  equity ;  and  that 
the  modus  of  a  loak  hen  should  be  established  with  costs  both  at  law  and  in 
equity,  as  to  such  part  of  the  cross  bill  as  set  up  the  said  modus  of  a  loak  hen. 

The  deputy  made  his  report,  dated  the  first  of  February  1739  ;  and  upon 
reading  the  same,  the  court  ordered  it  to  be  ratified  and  confirmed  with  costs. 

And  it  was  further  ordered,  that  so  much  of  the  original  bill  as  demanded 
tithes  of  cattle  used  for  the  plough  by  the  defendant  on  his  farm  should  be 
dismissed  with  costs. 


CoMTMS,  Chief  Baron. 
Carter,  Baron* 


Parker,  Baron. 
Wrigbt,  Baron, 
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H.  12  Geo.  2.   1738.    Scacc.  ,... 

WoIKm  v.  Pain  and  UnderKU.    [Com.  Rep.  683.    Bunb.  344.  ^^ 

2  Wood,  382.]  Gwai.749.  ^^""^ 

BILL  in  the  exchequer  by  the  plaintiff,  who  waa  tenant  or  farmer  under  Clover  seed  it 
the  impropriator  of  the  great  tithes  in  the  parish  of  i»rittlcwell, in  the  JJ^^J^Sdue 
connty  of  Essex,  and  insisted  the  defendant  sowed  a  field  with  clover,  which  ^  ^^  ^|^^^ 
was  cut  for  hay ;  [and  that]  he  let  the  aftermath  grow  for  seed,  which  was 
cat  and  threshed  for  seed,  of  which  the  plaintiff  ought  to  have  the  tithe  as  a 
great  tithe.     The  defendant  Pain  insisted,  that  he  was  farmer  of  a  farm 
called  Milton-hall,  and  that  there  was  a  modus  to  pay  2</.  an  acre  and  ten 
bushels  of  wheat  to  the  vicar  in  lieu  of  all  small  tithes  ;  that  he  had  paid  to 
the  plaintiff  fur  the   tithe-hay  of  his  clover,   and  that  the  aftermath  of 
clover  stood  for  seed,  and  was  threshed  for  seed,  which  was  a  small  tithe, 
and  payable  to  the  vicar  $    and  Mr.  Underhill,  the  vicar,  insisted  upon  the 
tithe  of  clover  seed  as  a  vicarial  or  small  tithe. 

And  by  the  depositions  of  several  witnesses  it  appeared,  that  the  differ- 
ence between  clover  cut  for  hay,  and  cut  for  seed,  was  considerable  j  that 
when  made  into  hay,  it  was  cut  while  the  grass  was  green,  and  fit  for  cattle 
to  eat:  that  when  cut  for  seed,  it  stood  tiU  the  stalk  was  seer  and  good  for 
nothing,  but  wa^  thrown  out  for  stover  or  fodder,  and  the  seed  was  the  only 
thing  of  value  or  regarded ;  and  that  the  tithe  of  clover  seed  had  been 
always  paid  to  the  vicar  in  that  parish,  and  looked  upon  as  small  tithe  j  that 
the  impropriator  had  never  received  it  but  once,  about  five  years  ago,  when 
the  plaintiff  took  it  from  a  woman  in  the  parish  ]  but  for  twenty  or  thirty 
years,  the  defendant  had  received  it  as  small  tithes,  and  fifty  years  ago  it 
had  been  paid  to  or  for  tlie  vicar  ;  indeed  the  vicar,  Mr.  Underhill,  tor  the 
greater  part  of  the  time  he  has  been  vicar,  held  the  great  tithes  likewise. 

It  was  ai^ed  by  Mr.  Bunbury  and  Mr.  Bootk,  that  clover  seed  is  in  the 
nature  of  great  tithe,  and  due  to  the  plaintiff ;  for  as  tithe-hay  is  due  to 
him,  the  seed  of  that  hay  must  of  consequence  belong  to  him  too  5  that 
where  the  parson  is  entitled  to  tithe-hay,  he  will  be  entitled  to  the  hay  made 
of  clover,  as  well  as  of  other  grass ;  and  if  to  the  hay,  likewise  to  the  seed. 

It  was  agreed,  that  they  could  not  find  that  any  case  had  been  in  court, 
wherein  it  was  determined,  that  clover  seed  was  great  tithe,  or  that  it  be- 
longed to  those  who  had  the  tithe  of  hay  :  but  two  cases  were  mentioned, 
one  from  Ch.  Ba.  Dodd*s  note,  the  case  of  Stanford  {gy.  Standfast)  and 
Hugke$,  as  cited  in  the  case  of  Pocock  and  Colt,  Uil.  1694,  (1)  in  these 
words  :  Arable  land  pays  tithe  to  ike  impropriator  in  kmd  ;  eatntfoim  was  $owh 
wpoM  the  land,  and  stood  to  seid,  and  the  profit  was  in  the  seed,  and  not  in  the 
stalks  there  was  a  custom  of  2d.  an  acre  for  hay,  payable  to  the  vicar  ,*  and  it 
was  resolved,  that  notwithstanding  the  stalk  and  seed  was  in  the  nature  of 
com,  yet  it  should  be  locked  on  as  grass,  and  payable  accordingly. 

The  other  case  was  from  Mr.  Brown's  notes,  in  these  words :  It  was  dr- 
creed  thai  the  aftermath  of  clover  grass  is  titheable,  unless  a  modus  can  6e 
proved,  8  Jac,  2.  Brook  and  Hall,  jfnd  Hall  and  Bobb  was  cited,  Trin, 
1683(2). 

In  this  case  the  Lord  Chief  Baron  cited  the  case  of  Pom/ret,  parson  of  .  — 

Luton,  in  Bedfordshire,  that  the  tithes  of  saintfotn  should  be  paid  as  grass, 
and  not  as  grain,  though  there  was  proof  of  threshing  it,  and  feeding  hogs 
with  it,  and  making  bread  with  it,  and  the  vicar  then  had  it. 

Thia  eve  of  Pamfret  v.  Laundy  and  Waite  is  found  Trin.  32  Car.  2.  fol. 
!227  (3),  wherein  LauAdy  insisted,  that  saintfoin  threshed  was  looked  upon 
as  grain,  and  sown  and  often  threshed  as  grain,  and  that  the  tithe  belonged 
to  the  impropriator,  and  not  the  vicar.  As  to  this  defendant,  the  case  was 
to  be  farther  heard  at  the  setting  down  of  causes  that  term,  when  the  comt 
would  fiurther  consider,  whether  he  should  pay  tithe  of  saintfoin  to  ^e  im<^ 

propriator 

;i)  JlnU,  vol.  I.  $83.  (3)  Jnte,  toI.  1.527. 

(9)  Antet  vol.  1.  541. 
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propriator  or  the  vicar,  but  no  such  decree  can  be  found ;  and  as  to  the 
other  defendant  iTaite,  the  question  was  determined  on  stat.  31 H.  8.  c.  13. 

Now  by  these  cases  it  appears,  that  it  was  thought  reasonable  the  stalk 
and  seed  should  go  together,  and  consequently,  when  the  impropriator  is  en- 
.titled  to  the  stalk,  as  he  is  when  made  into  hay,  he  ought  likewise  to  have  the 
seed.  And  it  would  be  very  inconvenient  if  it  were  otherwise  -,  for  the  owner 
might  shift  his  tithe  to  the  parson  or  vicar  as  he  pleased  ;  for  when  it  is  first 
cut,  it  is  fit  to  be  made  into  hay,  the  tithe  whereof  will  belong  to  the  par- 
son :  but,  if  he  let  it  stand  to  dry,  that  the  seed  may  l)e  ripened  and  fit  to 
thresh,  then  the  tithe  will  belong  to  the  vicar ;  and  when  shall  it  be  said  to 
be  dry  enough  for  the  vicar  ?  When  it  is  first  cut,  the  tithe  ought  to  be  set 
out,  and  the  parson  will  have  it ;  but  after  awhile  the  vicar  will  claim  it^ 
although  it  was  before  tested  in  the  parson. 

On  the  other  side  it  was  insisted  by  Mr.  Floyer^  Mr.  ff^Ubraham,  and  Mr. 
Starlde.  that  clover  seed  is  in  its  nature  small  tithe }  at  least  it  is  a  vicarial 
tithe,  due  to  the  vicar  in  the  present  case  -,  that  there  is  not  one  case  in 
point  against  it  -,  and  tithe  of  no  seed  was  ever  looked  on  as  a  great  tithe. 
It  is  said,  that  the  stalk  and  seed  shall  go  together ;  but  it  is  frequent,  that 
the  seed  or  fruit  of  trees  go  to  the  vicar,  when  the  tree  goes  to  the  parson. 
Wood  is  always  reckoned  a  great  tithe,  and  goes  to  the  rector,  unless  the 
vicar  be  specially  endowed  with  it ;  but  acorns,  as  well  as  the  fruits  of  all 
other  trees,  were  always  held  as  small  tithes. 

But  if  the  matterwere  doubtful,  in  this  case  it  appears  it  has  always  been 
paid  to  the  vicar  for  thirty,  forty,  or  fifty  years,  so  that  there  is  no  pretence 
in  this  case  to  say  it  does  not  belong  to  the  vicar. 

But  as  it  was  a  new  case,  the  court  took  time  to  consider  of  it  j  and  after- 
wards in  the  same  term,  I  [Lord  Chief  Baron  Comyxs]  delivered  their  opi- 
nion as  follows,  viz. 

As  this  was  a  matter  which  might  be  considerable  in  its  consequences  in 
relation  to  the  quiet  of  poor  vicars,  I  considered  two  points :  1st,  Whether 
dover  seed  was  in  its  nature  a  small  tithe,  so  that  it  would  belong  to  the 
vicar,  who  was  endowed  de  minutis  decimis  ?  Secondly,  Whether,  if  that 
was  in  any  respect  doubtful,  it  would  not  belong  to  the  vicar  under  the  cir- 
cumstances of  the  present  case  ?  And  I  was  of  opinion,  that  clover  seed 
was  in  its  nature  a  small  tithe.  By  the  constitution  of  Robert  Winchelsca, 
archbishop  of  Canterbury,  a  uniform  payment  of  tithes  was  established  in 
the  province  of  Canterbury,  Folumui  gubd  decima  de  frugib,  (non  deduct* 
expen*)  integre  et  sine  diminutione  solvanlur,  el  de  fructibus  arborum,  de  semi- 
nibus  omnibus,  de  kerbis  hortor*,  nisi  parochiani  fecerint  redemption*  pro  talibus 
decimis:  where  a  manifest  distinction  is  made  between  tithes  defrugibus,  and 
tithes  de  fructibus,  seminibus,  et  herbis  hortor\  And  Linwood  saith,  fol.  188. 
Deciftus,  that  tithes  defrugibus^  strictly  taken,  mean  those  only  qua  solent 
iigari ;  bnt  in  a  larger  sense  they  comprehend  not  only  tithes  defrumentis 
et  leguminibus,  verum  etiam  de  vino,  siivis  caduis,  creta  foduiis,  et  lap'uidinis^ 
that  is,  all  such  as  commonly  are  reputed  great  tithes.  But  speaking  of 
tithes  de  seminibus  omn'Ums,  he  saith,  fol.  102,  de  decimis,  that  they  compre- 
hend all  seeds,  sive  in  campis,  sive  in  horlis,  utpote  Uni,  miii,  car,'ibi,  grane 
porrorum,  ceparum,  hyssopi,  cauli<e,petrocilini,  rapt,  lactuae,  et  aliar  herbiirum. 
And  upon  the  words,  "  making  redemption  pro  talUms  decimis,"  he  saith^ 
tithes  de  fructibus,  seminib*  et  herbis,  qua  revera  decimct  int'  minntas  computan^ 
tur;  sunt  enim  dechna  minuta,  qua  proveniunt  de  milio,  menthd^  anftho,  et 
similibus;  and  he  takes  notice  tkat  Hortiensis  says,  quod  in  Anglid  conmtunt 
minuta  decima  in  land,  lino,  lade,  caseis  et  ngnis,  in  partu  animalium^  puUisjt 
ovis,  et  decimis  liortor* ;  decima  etiam  viellis  et  cera  numerantur  inter 
minutas. 

So  that  by  common  law,  as  long  as  the  distinction  has  been  made  between 
great  and  small  tithes,  which  is  as  long  as  appropriations  to  religious 
houses,  who  usually  engrossed  the  great,  but  left  the  small  tithes  to  the 
curate,  all  seeds  have  been  reckoned  as  small  tithes. 

The  common  law  seems  to  follow  the  canon  law  in  this  point.    2  Inst. 
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;M9.  CokCj  'speaking  of  tithes*  satth^  quadam  iuni  majorei,  utfrument\  zizania, 
fiantm,  ei  quadam  mmores  she  mmuta,  qua  prweniunt  ex  mentkd,  anetho, 
olerib'  et  wniUlnu. 

And  all  the  resolutions  relating  to  tithes,  which  proceed  from  things 
newljT  introduced  into  England,  have  held  them  to  he  small  tithes.  It  was 
so  resolved,  £.  38  Eliz.  Bedmgfield  v.  Peak,  Cro.  Eliz.  467  (1).  Mo.  909. 
1  Rol.  Abr.  310.  335.   Owen,  74. 

And  in  case  the  vicar  sues  the  impropriator  for  the  tithes  of  saffron  in 
the  ecclesiastical  court,  no  prohibition  shall  go.  2  Rol.  Abr.  310.  So,  if 
the  field  was  formerly  sowed  with  com,  and  after  is  sown  with  saffron,  the 
tithes  shall  be  paid  to  the  vicar ;  for  per  Popham,  the  tithe  of  saffron  heads 
are  small  tithes  ;  and  though  the  tithes  of  the  field  have  been  paid  to  the 
parson,  yet  when  converted  to  another  use,  whereof  no  grass  tithes  come, 
the  vicar  shall  have  the  tithes.     Ow.  74. 

So,  Sir  Richard  C/pedaU  v.  Tindale,  Hut.  77.  Cro.  Car.  28,  the  question 
was  on  a  special  verdict,  if  woad  was  a  small  tithe,  or  great }  and  it  was 
unanimously  agreed  that  woad  was  a  small  tithe  $  for  if  no  circumstances 
be  to  difference  the  case,  hemp,  line,  saffron,  hops,  tobacco,  and  all  such 
new  things,  shall  be  mwuta  dee'wut. 

So,  1  Sid.  447,  where  prohibition  was  prayed  to  a  suit  by  a  vicar  for 
tithe  of  woad,  suggesting  it  to  be  a  great  tithe,  the  court  doubted,  because 
it  is  reckoned,  as  the  book  says,  inter  minutas  decwias,  as  hops,  &c. 

So,  1  Sid.  443,  on  motion  for  a  prohibition  to  a  suit  for  tithe  of  hops. 
It  was  said,  hops,  woad,  and  such  small  things  of  new  invention,  are  minuUt 


no 


So,  Pal.  219,  fVard  v.  BriUan,  the  question  was,  whether  lamb  was  a 
small  or  a  great  tithe ;  Hhidgman,  C.J.  said,  niinui4B  decima  comprehend 
only  tithe  of  gardens,  hemp,  bops,  saffron,  &c. 

So,  1  Vent.  61,  it  is  said,  hops  are  of  the  nature  of  small  tithes. 

So,  flax  was  a  small  tithe  resolved  by  three  justices.  fFharton  v.  Lu/e, 
3Lev.  365.  4  Mod.  184.  Carth.  263.  Skin.  34 L  356.  So  it  was  held 
in  NiMh  kTebb's  case,  14  Car    1  Rol.  643,  s.  3. 

It  is  true,  some  opinions  have  been,  that  small  tithes  must  be  estimated 
not  from  the  nature  of  the  thing  titheable,  but  from  the  quantity  of  th^ 
tithes ;  and  therefore  it  was  said,  in  Uvedaie  and  Ttndale*»  case,  if  all  the 
profits  of  a  parish  consist  in  such  things  ;  hemp,  hops,  wool,  lambs,  &c. 
inay  be  great  tithes.  So  in  Cod.  Ju.  Eccl.  691,  it  is  said,  hops  in  gardens 
are  small,  in  fields  great  tithes ;  and  in  the  case  of  fFkartom  v.  lAsle,  Holt, 
C.  J.  at  first  seemed  of  opinion,  that  tithes  must  take  the  denomination  <^ 
small  or  great  from  the  quantity  of  the  crop  growing  $  but  the  three  other 
justices  held  strongly,  that  tithes  were  great  or  small  from  the  nature  of  the 
things  which  yielded  the  titlies }  and  Holt  yielded  to  it  so  fi&r,  that  he  ab- 
sented himself  when  judgment  was  given  )  which  he  would  scarce  have 
done,  if  he  had  been  fixed  in  the  contrary  opinion. 

And  this  seems  the  better  opinion  $  for  it  gives  foundation  for  continual 
debate,  what  shall  be  a  quantity  too  large  for  small  tithes.  If  it  be  said, 
what  grows  in  a  garden  :  some  gardens  are  not  half  an  acre,  others  two 
or  three  acres ;  gardens  are  enlarged  now-a-days  to  50  or  100  acres. 

Perhaps  that  may  be  a  proper  distinction  as  to  pease,  beans,  or  other 
pulse,  because  they  had  existence  in  former  times,  and  appropriations  were 
made  de  bladin  ei  leguminihvs  to  religious  houses  ;  but  as  to  things  newly 
introduced  into  England,  there  is  but  little  reason  that  the  patentees,  who 
claim  only  what  came  to  the  crown  upon  the  dissolution  of  monasteries, 
should  have  tithe  of  those  things  which  were  never  appropriated,  and  to 
which  the  religious  houses  dissolved  never  had  title. 

As  to  clover  see<l,  there  does  not  appear  any  express  determination  in 
this  court,  that  it  is  in  its  own  nature  a  small  tithe :  it  is  a  seed,  and  all 
seeds  are  mentioned  as  small  tithes ;  and  no  instance  appears  that  ever  any 

seed 
(1)  ^mi€t  Tol.i.p.  118. 
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aeed  1«M  held  to  be  a  gireal  tithe.  It  is  a  seed  aeirtyintrodaced^  aodtbere* 
fore  there  is  reason  to  look  apon  it  to  be  of  the  nature  of  thoae  things  of 
new  invention,  'which,  by  the  cases  cited,  have  always  been  holden  as  minute 
tithes. 

It  is  true,  that  dorer  grass  made  into  hay  is  of  the  nature  of  all  other 
grass  made  into  hay,  and  consequently  must  belong  to  the  parsoa,  or  other 
person  who  is  entitled  to  tithe  hay :  but  it  does  not  follow,  when  it  stands 
for  seed  and  is  made  into  hay,  that  the  seed  may  not  be  small  tithes.  Wood 
13  a  great  titbe,  but  acorns,  mast,  &c.  are  small  tithes.  10  Co.  Rape-aeed, 
carraway-seed,  turnip-seed,  mustard-seed,  are  small  tithes ;  but,  if  the  herb 
he  growing  with  other  grass,  and  made  into  hay,  it  would  be  great  tithe. 
Vetches  are  great  tithes,  if  mowed  or  cut  when  ripe  ;  but  if  cut  green  for 
cattle,  they  are  small  tithes. 

So,  apples  and  other  fruits  are  confessedly  small  tithes :  but  the  wood  of 
apple-trees,  and  other  fruit  trees,  if  cut  in  a  year  when  no  tithe  is  paid 
dp  the  fhut,  is,  as  other  wood  for  firing,  a  great  tithe ;  but  in  the  year  whoi 
tithe  is  paid  of  the  fruit,  if  then  foiled,  no  tithe  shall  be  paid  of  the  wood, 
the  fruit  being  looked  on  as  the  principal. 

And  this  may  answer  an  objection,  that  it  would  be  in  the  power  of  the 
occupier  to  make  it  great  or  small  tithe,  and  so  favour  the  parson  or  Ticar 
as  he  pleased)  by  cutting  it  for  hay,  or  letting  it  stand  for  seed  -,  it  may  as 
well  be  said,  a  man  may  fell  his  apple  trees  the  year  he  tithed  the  fruit,  or 
afl)er,  to  prejudfoe  or  favour  the  parson. 

The  cases  mentioned  ffom  Mr.  Dod's  and  Mr.  Brown's  notes,  are  imperfoot 
hints  of  those  cases  ;  I  obtained  a  note  of  them  from  C  B.  Wabd's  notes, 
which  is  thus : 

Fisd^  1080,  Woodford  v.  Standfaft  (1).  Question  was,  whether  dover 
should  pay  tithe  as  hay,  and  should  be  within  a  modus  ot%d.  an  acre  for  all 
meadow  and  mowing  ground  when  clover  stands  for  seed,  and  a  great  quan- 
tity is  produced. 

Note,  the  court  was  divided  \  Montagus,  C.  B.  and  Atktns,  that  it 
should  be  accounted  hay  ;  Raymond,  before  his  removal,  and  Obboobv,  to 
the  contrary,  and  after  Wsstom  inclined  it  was  not  within  the  custom  $  but 
the  plaintiif,  the  day  after  the  term,  prayed  to  dismiss  his  bill  without  coats 
or  poejudice  >  which  was  admitted. 

Pomfrei  v.  Launder,  Waii  and  othtn,  8th  July  1680,  (9)  tithes  of  clover  grass 
threshed  and  made  into  horse  bread,  and  hogs  fod  with  the  seed,  yet  ad- 
judged to  be  hay,  and  titheable  to  the  vicar,  who  was  endiywed  with  hay, 
and  noft  the  impropriator,  as  a  new  and  diffeoent  tithe  from  hay* 

Im  these  cases  it  appears  the  dispute  was  between  the  impropriator  and 
the  vicar,  who  was  endowed  with  tithe  of  hay,  for  the  seed  of  saintfoin  or 
elover  >  (for  m  that  the  reports  differ  0  the  impropriator  insisted  it  was  of 
the.  nature  of  com  or  grain,  and  consequently  belonged  to  him. 

.  In  the  first  case  the  court  was  divided,  in  the  second  inclined  that  the 
seed  belonged  to  the  vicar ;  so  that,  as  for  as  the  authority  of  these  cases 
goes,  the  titlie  of  the  seed  was  deereed  to  the  vicar :  it  is  true,  the  vicar  was 
endowed  of  the  tithe  of  hay ;  and  the  expression  of  some  of  ^  judges  waa^ 
that  the  seed  should  go  with  the  stalk,  slnd  should  be  looked  upon  as  hay  or 
grass  :  but  such  ejcpressions  might  well  be  used  in  favour  <^  the  vicar,  who 
was  entitled  to  tithe  hay,  in  opposition  to  the  impropriator's  daim,  who 
YOttld  have  it  taken  to  be  of  the  nature  of  corn,  because  horse  bread  was 
made  of  it,  and  hogs  fed  with  it.  And  therefore  it  would  be  too  rigid  a 
^onatniction  of  those  expressions  to  say  they  imponted,  that  the  seed  should 
ia  all  cases  be  reputed  of  the  nature  of  grass  or  hay,  since  they  are  ^ipa- 
rently  different  i  although  in  these  particular  instances,  where  the  vicar  had 
tithflfhay^  they  may  be  resembled  to  it,  since  one  as  well  as  the  other  be* 
longed  to  him.  The  whole  authority  q£  these  cases  results  to  this  >  that 
saintfoia  or  clover  seed  u  not  o£  the  nature  of  corn  or  grain ;  in  which,  tha 
court  being  divided  in  the  first  case,  the  plaintiff',  finding  the  inclination  of 

the 

(1)  AhU^  vol.  1.  584.  (2)  jinte^  vol.  1.S27. 
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the  c6ttrt»  desired  to  diamiss  his  bill  iflthout  costs ;  which  was  admitted.  In  V7BS. 
the  second  case,  it  appears  not  what  determinatioti  was  finally  made^  nor  wallis 
does  it  appear  what  l>ecanie  of  it  in  the  entry  of  the  depnty  remembrancer ; 
whether  it  was  properly  a  great  or  a  small  tithe,  was  not  at  fdl  under  the 
consideraUon  of  the  conrt;  and  by  the  case  before  cited,  it  seems  most  rea^ 
sonable  to  account  it  of  the  nature  of  small  tithe. 

But  in  the  present  case  it  seems  most  evident  it  should  be  so  taken,  since 
by  the  depositions  in  the  cause  it  appears,  that,  for  40  or  50  years  in  this 
parish,  the  Ticars  have  received  the  tithe  of  this  seed  ;  and  although  the  im- 
fHt>priator  hath  frequently  hired  the  vicarial  tithes,  yet  it  was  rarely,  if  ever, 
taken  by  him  when  he  did  not  hold  both. 

And  all  the  barons  agreed  in  opinion,  that  the  plaintiff  *s  bill  should  be 
dismissed  with  costs. 

Baron  Parkbr  seemed  to  doubt  of  the  first  point ;  because  of  the  cases 
cited,  that  the  seed  and  stalk  should  go  together.— {Cbm^n.  64*2.] 

The  court  decreed,  that  the  seed  of  the  second  cutting  of  clover  was  a 
small  tithe:  the  Lord  Chief  Baron  Comyn?,  Baron  Carter,  and  Baron 
Thompson  were  of  this  opinion ;  but  Baron  rARKRR  thought  it  a  great 
tithe,  as  it  partook  of  the  nature  of  the  stalk  from  whence  it  was  taken  ;  (and 
this  opinion,  I  [Bunb.]  think  the  best  3)  and  in  support  thereof  was  cited, 
the  case  of  Pomfrei,  vicar  of  Luton  v.  Launder  and  others,  July  8,  1680 ;  tidies 
of  clover  grass,  threshed,  and  made  into  horse  bread,  and  hogs  fed  with  the 
seed>  yet  adjudged  to  be  hay,  and  titheable  to  the  vicar,  who  was  endowed 
ot  hay,  and  not  to  the  impropriator  as  a  new  and  different  tithe  from  hay ; 
bat  notwithstanding  the  authority  of  this  case,  and  tha  reason  of  the  thing, 
judgment  was  given  as  above.— [Hartfr.  344.]  (1) 

^I)  The  preceding  case  being  «  moit  important  one,  the  foUowing  statement  of  it  11 
taken  froin  2  Wood,  382. 

The  bill  stated,  that  J.  Bristow  and  another,  being  seised  in  fee-simple, 
and  entitled  to  the  rectory  impropriate  of  Prittlewell,  in  the  county  of  Essex, 
and  to  the  great  tithes  arising  in  the  said  parish,  demised  the  same  to  the 
plaintiff  for  twenty-one  years ;  and  that,  for  several  years  before  the  said 
lease,  the  plaintiff  was  tenant  at  will  of  the  said  great  tithes,  and  received 
the  same  in  kind,  except  when  the  same  were  compounded  for }  that  by 
virtue  of  the  said  lease,  he  had  collected  all  great  tithes  in  kind  or  bj  com- 
position, except  for  two  years,  when  the  defendant  occupied  several  acres  of 
land,  and  grew  clover  thereon,  v^ich  he  cut  and  made  into  hay,  and  also 
liad  cloVer  seed  and  rape  seed ;  that  the  tithe  of  dover  hay  and  clover  and 
rape  seeds  were  great  tithes  ;  and  that  the  defendant  ought  to  have  com- 
pounded  for  the  same,  or  to  have  paid  them  in  kind;  but  which  he  had  re- 
fused under  some  pretences  to  do.  The  bill  therefore  prayed  an  account 
6f  the  same,  and  that  the  defendant  might  satisfy  the  plaintiff  for  the  tithes 
thereof. 

The  defendant  Payne  admitted,  that,  in  the  said  years  he  had  occupied  a 
farm  called  Milton  Hall,  and  he  set  fbrth  the  quantities  of  his  titheable  mat- 
ters thcreort«  and  insisted  that  no  tithes  were  due  forx^lbver  seed  -,  ibr  that 
he  had  no  clover  hay  in  the  year  1735  ;  and  that  in  1730  the  plaintiff  had 
received  his  tithe  111  kind  of  the  same ;  and  that  the  afteHnath  beings  pre- 
scri'ed  for  seed,  was  in  the  same  year  cut  and  threshed  for  seed,  for  which 
no  tithe  was  due.  He  denied  that  clover  seed,  rape  seed,  6r  the  aftermath 
of  cK)ver  was  a  great  tithe  ;  but  insisted  that  they  were  small  tithes,  and 
payable  to  thii  vicar ;  and  tlierefore  as  he  had  paid'the  vicar  his  composition 
for  the  same,  he  was  not  answerable  to  the  plaintiff  for  the  tiHies  either  of 
dovcr  seed^  nipe  seed,  or  the  aftermath  or  second  cutting  of  clover  grass. 
The  defendant  also  insisted,  that  there  had  always  been  an  imncieiliorial 
custom  in  the  said  parish  for  the  owners  or  occupiers  of  Milton  Hall  Farm 
to  pay  four  seam  of  wheat  and  40^.  to  the  vfear,  in  lieu  of  all  small  tithes, 

and 
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and  to  take  ten  acres  of  hard  corn  and  ten  acres  of  soft  com  tithe  free ; 
and  that  he  hail  paid  the  said  composition  to  the  vicar  for  the  ^d  years. 

The  plaintiff  replied  specially  to  Payne*s  answer^  and  thereby  waived  his 
demand  to  the  tithe  of  rape  seed. 

The  defendant  rejoined ;  and  witnesses  were  examined  on  both  sides  ^ 
and  the  cause  came  on  the  22d  of  February  1737,  when  it  was  ordered  to 
stand  over  on  payment  of  five  pounds  costs  of  the  day>  to  make  the  vicar  a 
]>arty  thereto. 

The  bill  being  amended  accordingly,  the  defendant  Underbill,  the  vicar, 
admitting  that  the  great  tithes  were  due  in  kind  to  the  impropriators  or  their 
tenants  for  such  lands  as  were  chaigeable  therewith,  said,  that  the  defen- 
dant Payne  held  Milton  Hall  Farm,  and  that  he  believed  there  was  such  a 
custom  as  stated  in  his  answer.  He  insisted,  that  the  tithe  of  clover  seed 
was  a  vicarial  tithe,  and  that  for  thirty  years  past  he  had,  as  vicar,  received 
the  tithe  of  clover  grass  when  cut  for  seed )  and  that  the  said  tithe  had  al- 
ways been  paid  to  him,  as  vicar,  until  the  plaintiff  interrupted  him  ;  and  he 
insisted,  that  the  tithes,  as  well  of  clover  as  clover  seed  and  rape  seed,  were 
vicarial  or  small  tithes,  especially  if  produced  after  mowing  the  clover  grass 
growing  in  the  same  year  (if  cut  for  seed),  and  of  the  second  math  (if  cut 
for  seed),  when  the  tithe  of  the  first  cutting  of  such  clover  had  been  paid  in 
the  same  year  in  kind,  if  cut  for  hay. 

The  plaintiff  replied  specially  to  this  answer,  and  thereby  waived  his  de- 
mand to  the  tithe  of  rape  seed. 

The  defendant  rejoined,  and  witnesses  were  examined  on  both  sides  }  and 
now  upon  hearing  counsel  on  both  sides,  and  reading  the  proofs,  and  on 
full  debate,  the  court  was  of  opinion  that  the  tithe  of  dover  seed  is  a  small 
tithe,  and  belongs  to  the  vicar  of  the  parish ;  and  therefore  ordered  that  the 
bill  be  dismissed  with  costs. 

J.  CoiiTNS.  W.  Thomson. 

Law.  Cartbb*      Tbos.  Pabkbe. 

?•  12  Geo,  2.    A,  D.  1739.    Scacc. 
1739.        The  Aldermen  and  Burgesses  of  Bury  St.  Edrmindsy  and  Lawrence 
y'^v'^f  Wright f  v.  Lewis  Evans.     [Com.  Rep.  643.    Bunb.  345.] 

2  Eq.  Ca.  Ab.  734.  2  Wood,  885.  Gwill.  767. 
There  can  be  T>ILL  for  small  tithes,  setting  forth,  that  king  Ja.  I.  was  seised  in  fee 
^fiMi^^l^aM-  "^  °^  ^^  rectories  and  vicarages  impropriate  of  the  parishes  of  St.  Mary 
ifo  by  a  layman,  ^nd  St.  James  in  St.  Edmunds  Bury  in  the  county  of  Suffolk,  an4  of  all 
cTcn  against  a  tithes  great  and  small  belonging  to  the  said  rectories  and  vicarages,  formerly 
Iny  impropri-     p^^t  of  the  possessions  of  the  monastery  of  Bury  St.  Edmunds  in  the  county 

'"llietfresnmp.   o^  Suffolk. 

tion  arising  '^^^  being  SO  Seised,  by  letters  patent  dated  1  July,  6  Jac.  1.  the  king 

from  constant     granted  to  the  aldermen  and  buigesses  of  Bury  St.  Edmunds  and  their  sue- 

uon  payment,     cessors  (inter  aV)  decimas  triOci,  garhar*  latut,  vitular*  S(C.  et  omnes  et  omni" 

eviV"  "T*      ^^^<^  dedmas  dicV  mona$terio  spectan*  tarn  majores  quam  minortg, 

of  a  legal^dil-        ^^^  afterwards  by  letters  patent  17  Sep.  12  Jac.  1 .  the  king  granted  to  the 

chnrge  from       said  aldermen  and  burgesses  and  their  heirs  and  successors  (inter  at)  the 

tithes ;  but  the  rectories  of  St  Mary  and  St.  James,  and  the  vicarages  of  the'same  churches, 

IhT^  Itoh  ^    *^®  advowsons,  rights  of  parsonage,  &c.  ac  omnes  et  ommmwf  decimas  tarn 

benn  parcefof    ^^^^  quam  minores  pradial',  mixtas,  et  mtnutas,  to  the  said  churches,  &c. 

one  of  the  dicto  monasterio  spectan\ 

greater  abliies.        That  by  indenture,  2d  of  April  1724,  the  aldermen  and  burgesses  of  Bury 

or  to  have  b<»n  j^ade  a  lease  to  the  other  pkintiff  Wright,  of  all  their  tithes  of  corn  and 

\y  ttemntcd    "  &^^  arising  within  the  said  town  of  Bury  in  the  said  parishes  of  St.  Mary 

^  '      and  St.  James  for  the  term  of  eleven  years. 

And  afterwards,  taking  notice  that  by  the  said  lease  the  tithes  of  com  and 
grain  only  were  demised,  and  the  small  tithes  in  the  said  parishes  by  mistakie 
were  omitted,  although  they  were  intended  to  have  been  leased,  and  the 
plaintiff  Wright  the  lessee  ought  in  conscience  to  enjoy  them;  it  was,  by  lin 

order 
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order  of  council^  entered  id  the  council-books  of  the  corporation,  agreed        1799. 
that  a  bin  should  be  exhibited  in  the  name  of  the  corporation,  or  Wright»  cottPoHATioit> 
or  both,  for  the  recovery  of  the  said  smaiL  tithes,  due  from  the  defendant  and  *^^j^^^^^^^' 
others  fiir  lands  by  them  held  in  the  said  parishes,  and  on  such  recovery  sa-  ^ 

tisfiu^on  should  be  made  for  the  same  to  the  plaintiff  Wright :  that  the  de-  svanb. 
fendant  Lewis  Evans,  from  the  year  1724  to  the  year  1734,  held  several 
lands  vnthin  the  said  parishes  in  the  town  of  Bury,  particularly  IB4  acres^ 
part  of  a  farm  called  Eldo  Farm,  or  The  Old  Farm,  which  form  for  the 
greatest  part  hiy  in  the  parish  of  Ruffham,  and  only  184  acres,  part  of  it, 
lay  in  the  parish  of  St.  Mary,  which  form  was  parcel  of  the  possessions  be* 
longing  to  the  monastery  of  Bury  St.  Edmunds  in  the  county  of  Suffolk ;  tliat 
the  defendant  Evans  likewise  held  in  the  said  parish  of  St.  Mary  daring  the 
said  years  several  lands  called  Wood  Went  containing  about  ninty-'four  acres, 
and  other  lands,  containing  about  thirty-six  acres,  and  other  lands  about 
nine  acres,  on  which  were  arising  yearly  great  quantities  of  com,  hay, 
dover-seed,  turnips,  and  other  small  tithes  ;  whereby  the  said  aldermen  and 
buigesses,  or  the  said  Wright,  became  entitled  to  demand  the  said  tithes ; 
and  prajang  that  the  defendant  might  shew  cause  why  he  should  not  make 
satisfoction  for  the  same  to  the  said  Wright  $  the  said  aldermen  and  bur- 
gesses consenting  that  he  should  receive  the  same ;  and  that  the  plaintiffs 
might  have  such  relief  in  the  premises  as  the  nature  of  their  case  in-  equity 
and  good  conscience  required. 

To  this  bill  the  defendant  answers,  and  admits,  that  he  hath  held  the  se- 
veral lands  in  the  bill  during  the  time  charged,  particularly  the  said  184 
acres,  parcel  of  Eldo  Farm  or  Old  Farm,  which  was  part  of  the  possessions 
belonging  to  the  laonastery  of  Bury  St.  Edmunds,  and  the  lands  called  The 
Wood  Went,  and  the  said  thirty-six  acres  and  nine  acres  in  the  parish  of  St. 
Mary,  and  believes  the  several  kinds  of  tithes  and  quantities  mentioned  in 
the  bill  might  be  arising  in  the  said  several  years ;  but  insists^  that  he  hath 
paid  and  satisfied  to  the  plaintiff  Wright  for  all  the  tithes  of  corn  and  grain 
growing  in  the  said  years,  but  that  no  small  tithes  were  ever  paid  or  de- 
manded for  the  said  lands ;  and  insists,  that  as  no  small  tithes,  or  any  satis- 
foction or  composition  for  the  same,  were  ever  paid  by  or  demanded  from 
the  defendant,  or  any  persons  under  whom  he  claims,  in  respect  of  the  said 
lands,  or  from  any  other  owners  or  occupiers  of  lands  in  the  said  town  of 
Bury,  after  such  length  of  time  and  so  long  enjoyment  of  lands  freed  and 
discharged  from  small  tithes,  a  legal  discharge  is  to  be  presumed ;  and 
it  must  be  necessarily  intended  the  small  tithes  by  due  course  of  law  were 
aliened  or  released  to  the  owners  of  the  said  land,  by  the  persons  entitled  to 
the  inheritance  of  the  said  small  tithes,  though  the  conveyance  or  release,  or 
other  legal  discharge,  be  lost  or  destroyed ;  especially  since  the  small  tithes 
in  the  said  parish  <rf  St.  Mary  are  of  equal  value  with  the  great  tithes 
arising  there. 

This  cause  coming  on  to  be  heard  on  Thursday,  17  May  1739^  the  plain- 
tiffs produced  the  said  letters  patent  6  and  12  Jac.  the  lease  and  order  of 
council,  and  by  depositions  of  Charles  Woodward  and  Francis  Wright  (all 
which  vrere  r^)  proved  that  40  or  60  years  since  they  held  lands  for  many 
years  in  Bury,  or  collected  the  tithes  there,  and  small  tithes  were  paid  by 
several  persons  in  the  said  parishes  of  St.  Mary  and  St.  James  ^  and  they  had 
heard  their  fathers  (who  held  land  40  years  there  before  their  having  lands  . 
there)  and  one  Richard  Copsy  deceased,  declare  small  tithes  in  the  said 
parish  ought  to  be  paid  or  compounded  for. 

(>n  the  part  of  the  defendant  it  was  proved  by  deposition  of  several  wit- 
nesses, that  48  or  50  years  before  they  gathered  corn  in  the  said  parish,  and 
never  knew  any  small  tithes  \md  or  demanded. 

On  this  case  it  was  first  insisted  by  Mr.  Bootle  and  Mr.  Starkey  of  coun<- 
0el  with  the  defendant,  that  the  bill  was  not  proper  which  demands  satis- 
foction for  small  tithes  ft-om  the  plaintiff  Wright,  who  had  no  lease  of  or 
title  to-  them.  Sed  non  allocatur  ,*  for  the  plaintiffisi  shew  thjd  title  of  tlie 
corporation  to  great  and  small  tithes,  the  lease  of  the  great  tithes  to  the 

plaintiff 
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plaintiff  Wrigbt,  and  their  intention  he  shoiild  hare  this  small  Uthe§,  and 
then  conclude,  Uiat  the  corporation^  or  he,  is  entitled  %a  such  small  tithes; 
and  then  pray  that  the  defendant  may  shew  cause  why  he  should  not  make 
satisfaction  to  him  [Wright]  for  the  smidi  tithes  arising  on  his  Iands>  the 
corporation  consenting  he  should  have  them ;  and  they  pray  general  relief 
as  the  nature  of  the  case  requires^  so  that  the  court  may,  consistently  with 
the  prayer  of  the  bill,  direct  the  defendant  to  account  to  the  plaintiff  Wright 
for  his  great  tithes  not  satisfied,  and  to  account  to  the  corporation  lor  the 
small  tithes,  which  were  not  comprehended  in  the  lease  to  him,  and  to  which 
therefore  the  corporation  contimies  entitled,  notwithstanding  it  is  prayed 
that  the  defendant  should  shew  cause  why  he  sbfMild  not  make  satis^tion 
for  them  to  Wright,  they  consenting  he  should  have  thB;t  satisfaction. 

Then  it  was  insisted  by  the  counsel  for  the  defendlant,  that  since  there 
was  nopr€K>f  of  any  small  tithes  being  ever  paid  by  the  defendant,  (although 
it  was  proved  by  Richard  Micklefield  that  %t,  per  acre  had  been  demanded  for 
the  snudl  tithes  of  the  lands  he  held,  part,  of  £ldo  or  Old  Farm,  and  he  offered 
ISd,  an  acre,  but  afterwards  he  refused  to  pay  it)  ;  and  that  it  was  proved  by 
several  witnesses  that  they  never  knew  smdQ  tithes  pidd  for,  and  that  the 
small  tithes  were  more  in  value  than  the  great  tithes  in  the  parish  ;  it  was 
insisted,  that  in  the  case  of  a  lay  impropriator,  the  defendant  might  say,  in 
bar  of  Uie  demand  of  tithes,  that  no  tithes  had  ever  been  paid  or  demanded 
for  these  lands. 

It  is  true,  in  the  case  of  a  rector  or  spiritual  person  n^  o^ne  can  prescribe 
against  him  in  a  non  deeimando  ;  but  otherwise  it  is  in  the  case  of  a  lay  im- 
propriator. 

And  the  reason  given  in  t^t  Bishop  of  JVinekester's  case,  9  Co.  44  (1),  that 
if  such  a  prescription  should  hold  in  the  case  of  a  spiritual  person,  a  jury  of 
lay  gentlemen  would  not  be  equal  to  the  trial  of  such  prescription,  fails  in 
the  case  of  lay  impropriators. 

And  although  there  was  no  express  determination  in  the  point  by  this 
court,  yet  many  judges  were  of  that  opinion.  In  the  case  of  Benson  v. 
Olwe  (2)  in  this  court|  where!  the  bill  was  by  a  lay  impropriator,  the  chref 
baron  and  another  baron  were  of  that  opinion  ;  indeed  when  it  wais  spoken 
to  in  1727  and  1730,  the  court  was  (tivided  in  opinion,  and  so  no  decree 
was^made. 

In  the  case  of  Meadh^  v.  Tomlins,  Pasch>  7  W  8,  the  bill  Was  by  a  lessee 
of  the  dean  and  canons  of  Windsor  \  and  in  the  case  <^  Talbot  v.  SamoH, 
Hardmg  and  others,  1730,  the  plaintiff  was  a  lessee  of  the  bishop  of  Litch- 
field and  Coventry,  the  ctiftit  dEetermined'  not  the  matter  by  allowing  the 
prescription  alleged,  because  they  were  in  eSeot  eoelesiastical  persons^  being 
leseeea  for  years  t^  such  as  were  spiritual  persons^ 

And  in  this  case,  though  there  was  proof  oi  payment  of  small  tithes  hy 
the  inhabitants  of  St.  Mary,  yet  none  were  paid  by  defendant  ^  one  witness 
indeed  said,  he  promised  to  pay  for  the  tithes  of  doi^f  seed;  btit  he  might 
apprehend-  that  to  be  a  great  tithe  before  the  determination  of  the  court  in 
the  case  of  fFailk  v.  Pain  (3)  $  and  though  he  once  offered  to  pay  ls\6d. 
in  the  pound  when  2#.  was  insisted  on,  upoto  better  thought  afterwards  he 
refused  to  pay  it. 

And  the  court  being  earnestly  desired  to  eoiisider  the  case,  and  it  being  a 
matter  which  might  frequently  ebme  before  the  court,  they  took  time  to 
think  of  it  till  next  term  -,  and  in  Trinity  term  the  chief  baron  delivered  the 
opinion  of  the  court  to  the  effect  following  : 

The  matter  for  the  determination  of  the  court  may  be  considered  under 
two  heads.. 

First,  whether  a  layman  can  prescribe  in  a  non  dedmando  against  a  lay 
ittpmpriator. 

Secondly,  whether  t)ie  deflendant  hath  made  out  a  case  which  may  entide 
him  to  the  benefit  of  soch  a  prescription. 

And  in  both  these  points  the  opinion  of  the  court  was  for  the  plaintiff. 

As 

(1)  jitUSp  ToL  1,  page  119.  (2)  jinte,  page  24.  (3)  Jnte,  piige  67. 
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As  to  the  Aral  quMioiit  thejr  think  there  is  no  foundation  for  siich  a  dis* 
tinction,  that  tiie  defendant  may  prescribe  againQt  a  lay  impropriator  any 
more  than  against  an  eoclesiaitical  person  ;  which  it  is  admitted  he  cannot. 
Por, 

Flrat»  No  such  distinction  appears  in  any  law  book  whatioever  ;  the  rule 
«  laid  down  generally,  that  a  layman  cannot  prescribe  in  a  no/i  dechnaudoy 
hot  in  modo  deeimandi  he  may ;  this  is  said  by  Choek,  so  long  ago  as 
8  Ed.  4. 14(1).  This  is  expressly  resdlved  in  the  Bwhop  of  ff'tucheiter's 
case  (S),  8  Co.  44.  1  BoL  Ab.  6*>3,  The  same  is  agreed  in  several  other  cases. 
ff^rii^i  ▼.  Gerrard  (3),  Hob.  906.  Mo.  425.  8  Keb.  38.  60.  And  in  Shde  w. 
Drake  (4),  Hob.  28^,  it  is  largely  descanted  upon,  and  agreed  by  Liord  Cb.  J. 
HoBAST,  to  be  a  setded  principle  of  law. 

So,  sad.  de  decmit,  ch.  18,  f.  8.  3  vol.  f.  1870,  who  was  not  thought 
averse  to  the  privileges  of  laymen  in  the  enjoyment  of  tithes,  after  an  ac^ 
ooont  given  of  the  infeodations  of  tithes  to  laymen,  whidi,  by  the  laws  of 
France  and  Spain,  were  still  altowed,  concludes,  that  infeodations  were  in 
Sngland  as  in  other  states,  but  of  latter  times  none  are  allowable  derived 
firom  other  original  than  the  statute  of  dissolutions ;  that  discharge  by  pre- 
scription of  paying  no  tithes,  or  any  other  thing  in  lieu  of  them  by  later  can* 
Don  law,  since  the  parochial  right  established,  is  allowed  only  to  spiritual 
persons,  but  to  no  layman,  the  hdty  being  incapable  of  tithes  by  pernaney ; 
as  also  of  discharge  by  bare  prescription,  saving  in  cases  within  the  statute 
81  H.  8. 

And  the  reason  given  in  the  books,  why  a  la}inan  cannot  prescribe  in  a 
Hon  deeimando^  is,  because  a  layman,  since  the  parochial  right  established, 
iainei^iable  of  tttbes  in  pernancy:  so  saith  Lord  Coke,  8  Co.  44.  as  well  as 
Mr.  Seldom^  tupra;  and,  consequently,  as  he  cannot  take  a  grant  of  tithes  to 
himself,  unless  upon  a  consideration  paid  for  them,  as  upon  a  real  compo* 
aitjon  by  parson,  patron,  and  ordinarv,  or  by  a  modiu  given  in  lieu  and  s^ttis- 
fectM>n,  so  he  cannot  be  dischaiged  nom  the  pajFaaent  ef  them  \  for  a  real 
composition  shall  not  be  intended  unless  it  be  shewn. 

It  has  indeed  been  objected,  that  there  is  no  foundation  for  a  layman  to 
be  excluded  from  the  benefit  of  such  a  preseriplioB,  since  there  is  no  inca* 
paeity  in  him  to  take  such  a  grant ;  and  therefore  it  is  hard  that  time, 
whidi  eetabliahes  a  right  in  other  cases,  should  weaken  his  right  in  respect 
lo  his  diichavgeirom  the  payment  of  tithes,  and,  consequently  he  shall  have 
so  advantage  from  a  real  compositicm,  unless  he  can  produce  it,  which  yet 
in  length  oltlDie  may,  as  well  as  otber  grants,  be  lost;  and  yet  in  other  cases^ 
where  there  has  been  sa  immemorial  usage  to  pay  or  be  exempt,  smne 
grant  shall  be  presumed  originally  made  to  warrant  it. 

But  this  win  not  aj^iear  altogether  so  hard,  if  it  be  considered,  ihat  when 
the  parochhd  right  becaqie  established,  and  tithes  were  the  fixed  and  settled 
revenue  of  spiritaal  persons  only,  a  grant  of  them  to  any  other  persons  was 
voii^  unlesa  madev^n  a  valuable  consideration,  so  that  there  w^qwdpro 
quo$  aswas  the  ease  of  ft  real  composition  or  nieifat  decimofifltt.*  it  was  void^ 
not  from  any  incapacity  in  the  grantee  to  take,  but  firom  the  impropriety  of 
ikt  thing  granted,  which  being  appropriated  to  spiritual  persons,  as  their 
proper  and  peculiar  maintenance>  could  not  be  given  to  a  layman :  that  this 
was  so,  appears  by  an  epistle  of  Pope  Innocent  thethied,  in  the  body  of  the 
canon  law,  Iflk  3;  tit  3a  ca.  20.,  de  Dec.  where  it  is  said,  Perceptio  dm^ 
marum  ad  eoeienat  pofockuks  de  jure  eommtmi  perlinet,  and  Lind.  speaking 
of  portions  of  tithes  which  a  person  might  prescribe  to  have  in  the  parish  of 
another,  saith.  Portioned  potueruni  pervem$$e  ad  locum  religioiuai  de  conesf* 
swne  ktici,  itc*  de  decimie  vel  protenttbus  quo$  laicut  talte  habuk  «^  eederid  aiid 
imfmiwrn  ah  am^quo :  hoe  rerum  eet,  «t  take  poriiomee  deeknmum:eie  dmaim 
fimwui  anu  eomtUum  LaUran*  ceMrat  omo  1130,  temp.  Aiea.  8*  Nam\4mif 
Med  cowcslhwi  pe^uermmt  Umi  demmn  infmdum  relinere,  nam  Mmetk  |mmI  itmr 
peiedicHconeiiit, 

And 

(1)  AnU,  ToL  1.  p.  44.  (3)  ^ule,  vol.  1.  p.  2B9. 

(2)  Amie,rol.  1.  p.  119*  (4}  ^iili,  vok  Up.  3U» 
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And  the  canon  of  that  cooncil  runs,  Prohibemus  ne  iaid  dedmoi  cum  dni^ 
'marum  periculo  de^nenies,  in  alios  laicoa  potsmt  tranrferre  :  «t  quU  veto  rece^ 
perit,  €i  eccUtuB  non  reddiderit^  C^rtsliand  sepulturd  priveiur.     Cod.  691. 

Hence  it  is  manifest,  that  it  was  not  thought  a  layman  was  incapacitated 
to  be  the  pernor  of  tithes  from  any  incapacity  in  his  person,  but  from  the 
nature  of  the  thing  granted,  which  being  esteemed  in  those  days  as  the  pe- 
culiar revenue  of  the  church,  and  laymen  being  under  so  severe  penalties 
prohibited  to  hold  them,  it  is  no  wonder  the  common  law,  which  in  many 
instances  admitted  the  authority  of  the  canon  law  in  those  times,  should 
hold  the  pernancy  of  them  by  a  laytuan  as  unlawful. 

But  since  a  layman  may  claim  an  CKcmption  from  payment  of  tithes  by 
real  composition  as  well  as  by  a  modus,  why  should  not  he  prescribe  to  the 
exemption  as  well  in  one  case  as  the  other }  There  is  a  plain  difference  ;  for 
when  he  prescribes  in  imm/o  dedmandi,  the  compensation  to  the  parson  roani-^ 
iestly  appears  in  the  prescription  ;  and  if  no  advantage  to  the  parson  ap- 
pears, the  modus  is  not  good  ;  but,  if  a  man  should  be  allowed  to  prescribe 
in  a  noM  decimondo,  without  shewing  any  consideration  at  all,  it  would  be 
liable  to  great  abuse ;  and  it  is  not  so  great  a  hardship  for  a  temporal  person 
to  keep  the  instrument  of  his  real  composition,  when  he  knows  it  neces- 
sary he  should  do  so,  as  it  would  be  mischievous  to  the  clei^,  if  tiiat  was 
not  requisite  ;  for  a  composition  by  a  purson  and  a  successor  for  some  years, 
might  soon  give  pretence  to  set  up  a  prescriptive  right. 

Secondly.  Another  reason  why  a  layman  should  not  prescribe  against  a 
lay  impropriator  any  more  than  against  an  ecdesiastical  person,*  is,  because 
a  lay  impropriator  must  claim  under  a  spiritual  or  ecdesiastical  person  ;  for 
every  patentee  of  the  crown,  who  can  lay  claim  to  tithes,  must  claim  them 
by  virtue  of  the  statute  31  H.  8.  c.  13,  or  other  statute  for  the  dissolution 
of  religious' houses. 

The  statute  31  H.  8.  is  the  first  act  of  parliament  which  enacted  that  the 
king  and  all  persons  who  should  have  any  manors,  lands,  &c.  belonging 
to  the  religious  houses  thereby  dissolved,  should  hold  and  enjoy  the  same, 
freed  and  discharged  from  the  payment  of  tithes,  in  as  full  and  ample  man- 
ner as  the  abbots,  &C.  had  the  same  at  the  time  of  the  cUssoluftion. 

Now  it  is  well  known,  that  none  of  those  rdi^ous  persons  could  be  ex- 
empted from  the  payment  of  ^hes,  but  by  his  order,  the  pope*s  bull,  com- 
position real,  prescription,  or  unity  of  possession  $  and  every  patentee  of  the 
crown,  that  is,  every  lay  impropriator,  must  allege  a  title  to  the  tithes  he 
demands  by  grant  from  the  crown  of  some  rectory,  vicarage,  or  otiier  tithes, 
which  were  part  of  the  possessions  of  some  religious  houSe,  which  came  to 
the  crown  by  that  or  some  other  statute ;  and  therefore,  as  Lord  Hobart 
says,  in  Siade  and  Drake* %  case,  £.  206  (1)»  a  temporal  person  succeeding  a 
spiritual  pecson  in  discharge  (and  it.  is  the  same  in  perception  of  tithes)  it  is 
to  be  rtekoned  in  a  spiritual  person,  and  not  in  a  temporal ;  and,  consequent- 
ly, a  man  who  could  not  prescribe  against  an  ecclesiastical  person,  cannot 
any  more-  prescribe  against  a  patentee,  who  derives  his  title  from  and  under 
him,  and  is  in  the  nature  of  his  representative. 

As  to  authorities  in  the  case,  it  is  agreed,  that  there  has  not  been  any- 
determination  against  the  plaintiife ;  the  case  of  Benson  v.  OUve  (*2),  was 
rather  in  favour  of  the  plaintiffs;  for  though  the  court  was  divided  upon  the 
circumstances  of  that  case  about  making  a  decree,  or  leaving  him  to  law, 
the  plaintiff  brought  his  action  on  the  statute  2&  3  £dw,  6.  13.  which  was 
tried  before  the  Chief  Justice  Raymond,  and  recovered ;  and  the  other  two 
cases  mentioned,  Meadly  v.  Tondme,  Pasch.  7  W.  3.  and  Talbot  v.  SSo/- 
moii,  1736,  seem  authorities  for  the  plaintiff  ^  for  there  the  lessee  of  the 
dean  and  canon  of  Windsor,  and  the  lessee  of  the  bishop  of  Coventry  and 
Litdifield  (though  laymen)  had  decrees  for  their  tithes,  although  a  constant 
non-payment  was  insisted  on ;  and  what  difference  can  there  be  in  the  rea- 
son of  the  thing,  between  a  lay  lessee  and  a  lay  impropriator,  if  the  pre- 
scription 


(1)  JhiUi  TOl.^.  p.  314. 


(2)  ^iilefp.24. 
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acripticm  is  allowable  only,  becaUae  he  is  a  layman,  and  not  an  ecdesiastical 
person ) 

There  are  two  cases,  of  which  my  brother  Parker  hath  given  himself  the 
trouble  to  get  copies }  they  may  be  fit  to  be  considered  on  this  question. 

The  first  is  the  case  of  Med/y  v.  Talmy,  Pasch.  7.  W.  d  (1),  wherein  the 
plaintiff,  as  lessee  of  the  rectory  of  Leominster  in  the  county  of  Sussex,  ex- 
hibited his  bill  against  the  defendant  for  tithes  of  com  and  grain  growing  on 
his  lands  in  the  said  parish,  and  suggesting  that  the  defendant,  pretending 
his  lands  were  exempted  from  the  payment  of  tithes,  refused  to  discover  how 
they  were  so  discharged.  The  defendant  by  answer  insists,  that  his  father 
in  tiie  year  1652,  purchased  the  lands  in  defendant's  occupation  of  one 
William  Cooper,  of  Maidstone,  in  Kent,  which  in  the  purchase  deeds  were 
mentioned  to  be  free  from  the  payment  of  tithes,  and  conveyed  as  such ;  but 
the  ancient  deeds  were  lost  or  misled,  so  that  he  could  not  set  forth  by  what 
ways  or  means  they  were  exempt.  The  cause  coming  to  be  heard  before 
Chief  Baron  Ward;  and  J.  Litt.  Powis,  then  baron,  on  reading  the  pur* 
chase  deed  1052,  and  great  debate,  the  court  thought  it  not  fit  to  decree 
for  the  plaintiff  without  a  trial ;  and  proposed  that  an  action  should  be 
brought  on  the  statute  2  Edw.  6.  which  the  plaintiff  declining,  the  bill  was 
dismissed,  by  consent,  without  costs. 

It  is  probable  the  defendant  had  a  legal  exemption,  which  the  plaintiff  was 
conscious  of,  but  thought  to  take  advantage  of  the  loss  of  the  defendant's 
deed,  whereby  he  was  disabled  to  make  it  out;  but  the  court,  not  favouring 
his  design,  chose  to  dismiss  his  bill  without  costs. 

The  second  case  brother  Parker  hath  copied  out,  was  The  Mayor,  Atder^ 
men,  and  Burgeises  of  f^arwick  v.  Lucas,  Trin.  0  Anne,  and  heard'  5th 
July,  17 10.  The  plaintiffs  sued  as  impropriators  of  the  rectory  of  St.  Mary  in 
Warwick,  for  the  tithes  of  two  closes  called  the  Upper  Fryers ;  the  defen- 
dant admitted  the  plaintiffs  entitled  to  all  rectorial  tithes  in  the  parish,  ex- 
cept of  those  two  closes,  which  he  insisted  were  the  scite  of  the  mansion 
house  of  the  late  dissolved  friars,  preachers  in  the  town  of  Warwick,  which 
came  to  the  crown  by  the  dissolution  of  the  said  house,  and  were  freed 
from  the  payment  of  tithes  by  virtue  of  some  prescription,  bull,  order,  or 
other  lawful  means,  and  had  ever  since  been  holden  free  from  the  payment 
of  tithes  to  the  rector  or  vicar  i  and  that  the  monastery,  being  a  spiritual 
corporation,  were  capable  of  being  discharged  by  prescription.  And  upon 
delukte,  the  bill  was  dismissed  by  the  court,  with  the  plaintiff's  consent^ 
with  moderate  costs. 

In  these  two  cases  it  does  not  indeed  appear  directly,  whether  the  defend** 
ants  could  make  out  a  legal  discharge  or  not ;  it  was  probable  they  could  ; 
and  the  plaintiffs  thought  it  so  probable  that  they  cared  not  to  try  that  point, 
but  consented  that  the  bills  should  be  dismissed  $  but  they  are  fiur  from 
shewing  the  opinion  of  the  court  that  a  bare  prescription  could  be  set  up 
against  a  lay  impropriator  any  more  than  an  ecclesiastical  person ;  for,  if 
so,  the  bills  ought  to  have  been  dismissed  with  costs  without  more  ado. 
Bpt,  as  where  an  ecclesiastical  person  sues,  if  the  defendant  has  a  probable 
g|-ound  of  discharge,  it  is  not  proper  to  decree  against  it,  without  putting  it 
into  a  way  of  examination,  which  the  court  seemed  willing  to  do  in  these 
cases ;  but  the  respective  plaintiffs,  doubtful  of  the  issue,  chose  rather  thai 
the  bills  should  be  dismissed. 

But  for  the  more  clear  illustration  of  this  point,  it  may  not  be  improper  to 
consider  in  what  cases  a  defendant  may  be  discharged  by  prescription, 
and  in  what  not. 

Where  any  man  occupies  lands  which  came  to  the  crown  by  the  dissolu- 
tion of  religious  houses  by  virtue  of  the  statute  31  Hen.  8.  c.  13.  or  statute 
32 Hen.  8.  c.  84.  it  is  manifest  he  may  insist  on  a  discharge  by  prescription ; 
for  since  the  religious  houses  dissolved  by  those  statutes  (being  ecdesiasti*. 
cal  bodies)  were  capable  of  a  discharge  by  bull,  order,  or  prescription,  the 
patentees  of  apy  part  of  the  possessions  belonging  tp  any  of  those  houses  are 

.enabled 
(1)  .r^fi/f,  ToL  1.  pa.  620. 
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1199.        enabled  by  a  speckl  clause  in  the  acts  to  enjoy  the. same,  acquitted  and  dis* 
coRPOR^TfoN  charged  of  the  payment  of  tithes,  in  as  full  and  ample  manner  as  the  cede- 
or  BURY  ST.    g|a5tical  persons  enjoyed  them,  at  the  time  of  such  dissohition,  Bcc 

And  by  the  statute  2£d.  6.  c.  13,  no  person  shall  be  compelled  to  psy 
tithes  for  any  lands,  &c.  which  by  the  laws  and  statutes  of  the  realm,  or  by 
any  privilege  or  prescription,  are  not  chaigeable  with  the  payttient  of  them. 

Secondly,  A  spirituid  person,  or  the  king,  who  is  permma  iaera,  being 
capable  of  tithes  in  pernancy,  is  capable  of  prescribing  to  be  discharged  of 
the  payittent  of  tithes. 

That  a  spiritual  or  ecclesiastical  person  may  so  prescribe^  is  resolved  in 
the  Biskop  of  Winchester's  case  (1),  2  Co.  44.  Cro.Eliz.  511  :  so  it  is  in 
Richard  Buhopof  Lineoln*8  case  C2),  Cro.  Eliz.SlG.  1  Roll.  *204.  Mo.  435. 
618.     Yelv.  2:     Cro.  Eliz.  7B5.    Jon.  368. 

That  the  king  may  likewise  prescribe  in  a  non  deamando,  appears,  22  Ass. 
25.  10  H.  7*  18«  Mo.  483.  Sti.  137.  Jon.  387.  Het.  60.  and  in 
many  other  books.  But  I  know  not  that  it  has  been  allowed  in  any  other 
cases. 

It  was  insisted  on  in  the  case  of  Sidenme  v.  Holme$,  Cro*  Car.  422.  Jocu 
308.     1  Roll.  Ab.  654  (3). 

Plaintiffs  in  prohibition  surmised,  that  the  prior  of  Bredsall  was  seised  in 
fee  oflands  in  his  possession,  and  he  and  his  predecessor,  time  out  of  mind, 
till  the  dissolution  of  the  priory  by  statute  27  U.  8.  e.  2D,  held  them  dis-^ 
charged  of  the  payment  of  tithe*,  and  by  patent  the  lands  came  to  Edward 
Battel,  and  to  the  plaintiff  as  his  lessee  ;  and  it  was  insisted,  that  the  prior 
being  ci^MKble  of  tithes,  and  of  betog  discharged  by  prescription,  the  plaih- 
tiff  dught  to  have  the  benefit  of  the  dischaige  ;  but  by  thr««  judges  it  was 
resolved,  that  the  prior,  being  capable  of  discharge  by  privilege,  as  well  as 
by  grant  or  composition,  it  shall  not  be  intended  to  be  a  discharge  by  com- 
position, but  rather  by  privilege,  which  was  the  general  course  of  exemp- 
tion, which  privilege  veas  gone  by  the  dissolution,  and,  consequently, 
the  plaintiff  ought  to  pay  tithes;  and  a  consultation  was  awarded.  Am 
RoLLB  said,,  it  had  been  so  resolved  7  Car.  in  the  exchequer,  and  in  anotliet 
ease  11  Car.  by  the  same  three  judges. 

The  like  resolution  was  in  the  case  of  fFrighi  v.  Gerrard,  Hob.  306.  Jon. 
2  (4),  where  the  plaintiff  insisted  upon  a  discharge  by  unity  of  possession  of 
a  form  called  Downhall,  and  of  the  rectory  impropriate  of  the  same  parish, 
both  which  came  to  the  ovown  by  statute  27  H.  Aj  and  the  plaintiff  claimed 
the  farm,  as  the  impropriator  did  the  rectory,  by  grant  from  the  crown ;  but 
a  consultation  was  granted. 

The  like  resolution  was  in  the  case  of  Bmoles  v.  Atkins,  1  Lev.  186. 
1  Sid.  320.  2  Keb.  2H.  60.  472  (5),  where  debt  was  brought  on  the  sta- 
tute 2  Edw.  6.  c.  13.  against  the  lessee  of  All  Soub  College,  who  insisted 
that  the  prior  of  Abingdon  and  his  predecessors,  held  the  lands  time  out  of 
mind  discharged  of  tithes,  till  their  alienation  to  the  college  of  All  Souls  ; 
but  it  was  unanimously  agreed  by  tbe  whole  court,  that  the  college,  being 
a  temporal  corporation,  cauld  not  prescribe  in  a  ntm  dedmando.  And  it  was 
said  in  that  case,  that  this  point  Imd  been  resolved  in  the  case  of  Sidown  v. 
ffolfnes,  held  for  good  law  in  all  the  courts  of  Westminster. 

There  are  many  determinations  in  the  matter  in  question,  and  much 
stronger  than  the  present  case,  and  it  appears  that  no  difference  was  made 
between  a  lay  impropriator  and  a  spiritual  person ;  for. the  ground  and  tea- 
son  why  stch  prescription  ib  not  good,  is  not  in  respect  of  the  person 
against  whom  the  prescription  is  alleged,  but  in  respect  of  the  person  pre^ 
scribing,  because  a  layman  is  not  capable  so  to  prescribe,  though  sin  ecde- 
siatftieal  person  may. 

And  l^is  is  confirmed  by  all  those  cases  where  a  modus  is  insisted  on  for 
the  disdiaige  of  the  tithe  of  hay,  com,  &c  because  it  is  spent  for  the  fodder 

of 

(1)  Atae,  voh  1,  p.  IW.  (4)  jinfe^  vol.  1,  p,28J. 

(8)  Amte,  vol.  1,  p.  100.  (5)  ^nte,  vol.  1,  p.  450. 

(3)  ^Ifc  vol.1,  p,3e3. 
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of  their,  ci^ttle,  the  aiamtenance  of  their  families,  &c.  which  was  ahrays  dis-         1739. 

allowed^  because  it  amounts  to  a  prescription  in  non  decimando.  Mo.  083.  corporation 

And  such  modus  was  disallowed  for  the  same  reason,  as  well  where  Sir  H. 

Waller,  a  lay  impropriator,  libelled  for  the  tithes,  as  where  the  parson  of 

the  parish  sued  for  them  ;  and  after  an  aigument  at  bar,  a  consultation  was 

granted,  because  none  can  prescribe  in  a  aon  decimando,  Cro.  Jac.  47.    And 

many  cases  might  be  cited  to  the  same  purpose. 

So,  where  the  king  prescribes  to  be  discharged  of  the  payment  of  titlie 
(as  he  may),  his  patentee,  being  a  lay  person,  cannot  do  so,  as  was  resolved 
11  Car.  where,  in  a  prohibition  (1)  the  plaintiff  declared  that  kingEdw.6.. 
was  seised  in  fee  of  the  forest  of  Savanach,  in  the  ccmnty  of  Wilts,  and 
twenty  acres  of  wood,  parcel  of  the  same  forest,  and  held  the  same  time  out 
of  mind  discharged  of  the  payment  of  tithes,  and  granted  them  to  the  duke 
of  Somerset,  and  by  mesne  conveyances  the  twenty  acres  of  wood  came  to 
the  plaintiff,  whom  the  defendant  sued  for  tithes.  The  defendant  pleaded, 
that  the  twenty  acres  were  not  parcel  of  the  forest,  and  by  verdict  it  was 
found  they  were.  But  it  was  resolved  that  the  alienee  of  the  king  could  not 
hava  advantage  of  this  pref  cription  in  a  non  decimando,  for  a  real  compo- 
sition or  other  consideration  for  such  discharge  shall  not  be  intended  with- 
out shewing  it  specially,  and  then  the  grantee  of  the  crown  cannot  be  dis- 
chaxged.  1  Roll.  Ab.  665.  Jon.  387.  Stil.  137.  And  in  case  the  grantee  of 
the  king  cannot  prescribe  in  a  non  decimando,  although  he  claims  under  the 
crown,  which  was  exempted  by  prescription  from  the  payment  of  tithes,  it 
Doay  justly  be  inferred,  that  he  cannot  do  so  in  any  other  case  ',  and  diat 
the  law  will  not  allow  any  person  to  prescribe  in  that  manner,  unless  it  be 
a  person  ecclesiastical  or  sacred,  as  the  king  is,  who  was  enabled  to  hold 
tithes  in  pernancy^  or  unless  he  be  within  the  exemption  created  by  the  sta- 
tute 31  H.  8.  or  92  U.  8. 

By  the  words  of  the  answer^  it  looks*  as  if  some  stress  was  laid  upon  the 
parish  being  exempt  in  this  case ;  tor  the  answer  says,  that  no  small  tithes, 
or  any  satisfaction  or  composition  for  the  samet  were  ever  paid  by  or  de- 
manded from  the  defendant,  or  any  under  whom  he  claims,  or  from  any 
other  owners  or  occupiers  of  lands  within  the  town  of  Bury  St. Edmund; 
but  the  counsel,  for  the  defendant  did  not  insist  upon  this,  nor  indeed  could 
they  with  any  colour  do  so ;  for  besides  thi^  it  appears  by  the  depositions 
in  the  cause  that  small  tithes  had  been  paid  by  several  of  the  inhabitants  there, 
it  was  resolved  in  the  case  of  flicks  v.  Woodson,  T.  6  W.  &  M.  4  Mo.  336. 
Carth.  392.  Salk.  655.  Skin.  560  (2).  that  a  custom  to  be  exempt  from  the 
payment  of  tithes  could  not  be  alleged  in  a  hundred,  much  less  in  a  parish  ; 
but  it  must  be  in  a  county,  or  in|Miii,  such  as  the  wild  of  Kent,  and  there 
only  foi  things  not  due  of  common  right,  as  for  wood,  &c.  And  therefore 
a  custom  alleged  in  the  hundred  of  Huntspil,  to  be  free  from  tithes  for  the 
agistment  of  barren  cattle,  was,  after  a  verdict  for  the  plaintiff,  which  found 
the  custom,  holden  to  be  a  void  custom*  and  a  consultation  was  awarded, 
which  was  a  forther  authority  in  confirmation  of  the  general  maxim  of  law, 
that  a  lajrman  cannot  prescribe  in  a  tion  decimando. 

Thirdly,  Another  reason  may  be  given  for  the  disallowing  of  the  defence 
set  up  for  the  defendant  in  the  present  case,  in  that  th^  defendant  does  not 
allege  any  particulac  ground  or  discharge,  but  only  saith,  that  no  small 
tithes  were  ever  paid  or  demanded  for  his  lands,  and  therefore  after  such 
length  of  time,  and  so  long  enjoyment  of  lands  free  from  payment  of  tithes, 
a  legal  discharge  must  be  presumed,  and  it  must  necessarily  be  intended 
[that]  the  smaU  tithes  were  aliened  or  released  to  the  owners  of  the  land, 
by  the  persons  entitled  to  the  inheritance,  though  the  conveyance,  or  re- 
leaae,  or  other  legal  dlschaige,  be  lost  or  destroyed. 

1  agree,  that  in  courts  of  equity  the  same  formidity  is  not  required  as  in 
pleadings  at  law ;  but  the  substance  of  the  matter  alleged  for  the  exemption 
of  the  defendant  ought  to  be  shewn  with  so.  much  certainty  a|;  least,  as 
[that]  the  court  may  see  what  is  insisted  on,  and  direct  th^  same  to  he 

tried 
(I)  4tfiilf,  vol.  1,  p.  38Sf,  (2)  Anfi^  vol.  1.  p.  59^. 
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tried  or  examined.  In  case  a  prescription  is  rdied  upon,  the  defendant 
ought  to  allege  the  prescription  in  such  a  manner  as  that  it  may  be  tried. 
In  this  case  the  defendant  does  not  so  much  as  say  he  is  excused  by  pre-* 
scription :  he  says,  indeed,  no  small  tithes  were  ever  paid  or  demanded, 
which  may  be  evidence  of  a  prescription  3  but  in  all  cases  where  a  prescrip- 
tive right  is  insisted  on,  that  is  the  matter  which  must  be  tried ;  and  can 
the  court  direct  a  trial  of  what  is  not  alleg^,  or  where  that  only  is  alleged 
that  may  be  some  proof  of  it,  or  whence  it  may  be  inferred  ?  Much  less, 
whether  any  legal  discharge  generally,  or  whether  any  conveyance,  release, 
or  other  legal  discharge ;  on  issue  must  be  upon  a  single  point,  not  a  matter 
complicated,  confused,  or  multifurious.     Co.  Litt.  308. 

In  the  case  of  PriddU  v.  Napier,  11  Co.  9-  (1)  where  the  defendant  in 
prohibition  traversed  the  prescription  alleged  instead  of  the  unity  of  pos- 
session, which  was  the  ground  (if  any)  the  plaintiff  had  to  excuse  himself 
from  the  payment  of  tithes,  it  was  holden  to  be  ill ;  for  he  ought  to  have 
traversed  the  unity  ratione,  ^c.  as  he  was  discharged,  and  consequently  his 
plea  was  insufficient. 

In  Slade  v.  iJrakei  case.  Hob.  294,  (3),  it  is  said,  that  the  discharge 
6f  tithes,  being  against  common  right,  must  be  pleaded  with  its  grounds  and 
reasons  specially  :  it  is  true,  a  spiritual  person,  being  capable  of  discharge 
by  prescription,  might  allege  the  prescription  generally,  without  assignin^!^ 
any  reason  for  such  discharge  j  but  here  is  no  prescription  directly  insisted 
on,  which  could  be  sent  to  a  trial. 

Many  cases  might  be  cited  to  shew  the  impropriety  of  such  pleadings  ; 
but  it  is  less  needful,  since  the  matter,  if  it  had  been  more  pfoperiy  in- 
sisted on,  had  been  insufficient. 

The  second  question,  whether  by  any  thing  else  appearing  in  the  case 
the  defendant  may  excuse  himself  firom  the  payment  of  tithes  ;  for  it  was 
urged,  that  there  being  a  unity  of  possession  in  the  abbot  who  had  the 
rectory  and  Eldo  Farm  in  fee,  the  defendant  ought  not  to  be  charged  for 
the  sDoall  tithes  of  184  acres,  part  of  that  form ;  but  how  does  this  unity  of 
possession  appear  ?  All  the  proof  offered  for  it  is,  that  the  plainUff  makes 
title  to  the  rectory  and  vicarage  of  St.  Mary,  and  all  tithes  predial,  mixt, 
and  minute,  monatimo  de  Bury  St.  Edmund  nuper  tpeeian* ;  that  by  a  roll 
out  of  the  augmentation  office  it  is  said,  that  4  Nov.  31  U.  0,  the  abbot  and 
convent  of  Bury  surrendered  to  the  king  the  monastery  and  churdi  of  Bury, 
and  all  manors,  messuages,  lands,  tithes,  rectories,  vicarages,  &c.,  belong- 
ing to  the  said  monastery :  that  10th  July,  37  H.  8,  the  duke  of  Norfolk 
accounted  to  the  crown  for  the  manor  of  Old  Haw,  Hoe,  and  Rustham,  part 
of  the  possessions  of  the  monastery  of  Bury  St.  Edmund,  resigned  to  the 
king,  and  by  him  granted  to  the  duke  of  Norfblk,  and  valued  at2  W.  17«.  4</. 
per  annunu 

Now  it  does  not  appear  that  Eldo  Farm  was  part  of  the  manor  of  Old 
Haw,  nor  is  it  so  much  as  averred  by  the  answer.  There  is  nothing  to 
induce  a  probability  of  it,  but  an  imagination  that  Eldo  may  be  a  corrup- 
tion of  Old  Haw,  which  is  a  thing  merely  imaginary,  and  destitute  of  all 
proof  \  but  admitting  that  it  really  was,  not  only  ought  that  to  have  been 
expressly  alleged  in  the  answer,  but  it  ought  likewise  to  have  been  shewn 
that  the  abbot  and  convent  had  been  seised  of  tlie  rectory  and  lands  simuiet 
Memel  time  out  of  mind,  and  continued  so  seised  till  the  time  of  the  disso- 
lution >  for,  according  to  Priddie  and  Napier's  case,  1 1  Co.  14  b.  (3)  every 
unity  that  amounts  to  fit  discharge  from  the  payment  of  tithes  by  virtue  of 
the  statute  31  H.  8,  ought  to  have  four  qualities:  1.  It  ought  to  be 
rightful,  and  not  commence  by  wrong.  2.  It  ought  to  be  equal ;  that  is, 
the  abbot  and  convent  ought  to  be  seised  of  the  rectory  and  land  both  in 
fee.  3.  It  ought  to  be  perpetual,  having  continuance  time  out  of  mind. 
4.  It  ought  to  be  constantly  free  from  payment  $  for  if  the  tenants  for 
years  or  vrill  under  the  abbot  and  convent  ever  used  to  pay  tithes,  the  unity 
will  not  avail. 

And 

(1)  jintt,  vol.  1,  p.  205.         (2)  Ante,  vol.  1,  p.  3U,        (3)  Ante,  foU  I,  p.  205. 
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And  lord  Hobart  ailds  a  fifth  quality ;  it  must  have  constant  continuance  in 
the  same  body,  dse  it  is  of  no  force,  Wright  r,  Gerrard,  Hob.  810, 911.  (1). 

And  the  same  qualifications  hare  been  agreed  to  and  confirmed  by  many 
subsequent  resolutions  and  authorities. 

Now  if  the  defendant  had  by  his  answer  insisted  that  there  had  been  such 
a  unity  of  possession  in  the  abbot  and  convent  of  the  rectory  or  vicarage  of 
St.  Mary  and  of  Eldo  Farm,  the  plaintiff  might  have  been  able  to  prove  that 
Eldo  and  Old  Haw  were  not  the  same  estate ;  that  Eldo  Flarm  was  never 
in  the  abbey  and  convent  ^  nor  does  the  defendant  insist  or  make  out  that 
he  derives  his  title  to  that  farm  under  the  duke  of  Norfolk  3  that  the  rec- 
tory was  appropriate  within  time  of  memory ;  that  the  lessees  paid  tithes ; 
or  that  the  estate  was  in  lease  at  the  time  of  the  dissolution  $  in  which  cases 
these  lands  would  not  be  discharged  by  the  statute.  Fide  Cro.  Eliz.  584. 
Mo.  528.  2  Bulstr.  6.  W.  Jon.  412.  And  for  these  reasons  the  court  de- 
creed, that  the  defendant  should  account  for  the  several  matters  prayed  by 
the  IhIL- [Com.  061.] 

[This  day  the  long-controverted  question  seemed  to  be  settled,  viz.  That 
there  nan  be  no  prescription  in  iroit  decimando,  even  against  a  lay  impro- 
priator, and  that  the  presumption  that  arises  from  a  constant  non-payment 
would  not  be  sufficient,  unless  the  defendant  could  shew,  either  that  the 
lands  were  parcel  of  one  of  the  greater  abbies,  or  that  some  of  the  impro- 
priators had  released  the  tithes.— [^unfr.  845.] 

(1)  ^fi/e,yol.  l,p.  289. 
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M.  13  Geo.  2.    1799.    Scacc. 
Qratwiok  v.  Utiermare.  [Decree  Book,  22  Nov.  1739.]     Gwill.  772. 

BILL  by  the  executrix  of  Charles  Gratwick,  deceased,  for  tithes  due  to 
the  said  Charles  Gratwick  at  his  decease,  as  rector  of  the  parish  of 
Cray  Mallet,  in  the  county  of  Somerset.  By  a  decretal  order,  dated  19  June, 
17^,  it  was  referred  to  the  deputy-remembrancer  to  take  an  account  of 
what  was  due  to  the  plaintiff  from  the  defendant  for  the  matters  mentioned 
in  the  bill ;  and  the  deputy-remembrancer  was  to  make  to  the  defendant 
all  just  allowances,  with  the  usual  directions.  By  an  interlocutory  order, 
dated  21  July,  1799,  tedtmg,  that  the  plaintiff's  bill  was  brought  for  a  satis- 
fiEU*tion  for  the  tithes  due  from  the  said  defendant  to  the  said  Charles  Grat- 
wick ;  and  that  the  defendant,  in  his  answer,  admitted  that  the  said  tithes 
were  due,  but  insisted  that  there  were  mutual  accounts  depending  between 
him  and  the  said  Cliarles  Gratwick,  who  at  his  decease  was  indebted  to  the 
defendant  in  the  several  sums  of  money,  and  on  the  several  accounts  par- 
ticularly mentioned  in  his  answer  3  and  if  the  same  were  allowed  to  him  in 
account,  as  in  justice  they  ought  to  be,  there  would  remain  a  balance  of 
41.  Is.  4\d.  due  to  him  from  the  estate  of  the  said  Charles  Gratwick  ;  and 
the  defendant  therefore  objected  to  pay  the  said  demand  for  tithes.  That 
on  hearing  the  cause,  such  decretal  order  [of  the  19  June,  1738]  was  made 
therein  as  before  mentioned.  That  in  taking  the  said  accounts,  pursuant  to 
the  said  order,  the  deputy-remembrancer  was  of  opinion  that  under  the  said 
decree,  as  it  then  stood,  he  could  not  allow  to  the  said  defendant  the  several 
sums  insisted  on  in  his  answer,  and  therefore  disallowed  the  same.  That 
the  defendant  apprehended  it  was  the  intention  of  the  court  to  direct  the 
mutual  accounts  between  the  parties  to  be  taken,  and  that  costs  were  re- 
served for  that  reason.  .  In  regard  therefore,  that  the  deputy-remembrancer 
had  not  allowed  the  said  several  sums,  for  want  of  sufficient  directions,  the 
defendant  felt  himself  aggrieved,  and  by  a  petition  stated  the  several  matters 
aforesaid,  and  prayed  that  the  cause  might  be  reheard,  which  was  ordered, 
on  the  defendant's  making  the  usual  deposit  of  lOZ.  with  the  deputy-remem- 
brancer, subject  to  such  order  as  the  court  should  direct.  The  court,  on 
reading  the  said  petition,  and  the  defendant's  answer,  and  the  plaintiff's 
bill,  and  on  debate,  ordered  that  the  account  directed  in  the  said  decretal 
VOL.  II.  o  order 
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1730.  order  to  be  taken  before  the  said  deputy  remiembrancer,  of  what  was  doe 
GR4TWIC&  from  the  said  defendant  to  the  said  pl8iAdff>  as  the  executrix  of  the  said 
Charles  Gratwiok*  for  the  ti^es  deihanded  by  the  bill,  ^shoiild  be  takeQ 
from  the  expiration  of  the  agreement  dientioned  in  the  pleadings  to  the 
death  of  the  said  Charles  Gratwick ;  and  tiiat  it  should  be  added  to  the 
s{dd  decretal  order^  that  it  be  referred  to  the  said  deputy^  to  take  an  ac- 
count of  what  is  due  from  the  said  plidntiff,  as  executrix  of  the  said  Charles 
Gratwick,  for  the  sereral  demands  mentioned  by  him  in  his  answer,  with  the 
usual  directions ;  and  that  the  deposit  should  be  returned  to  the  said  de- 
fendant, and  that  the  said  decretal  order  should  stand  with  the  said  variations. 

Sir  J.  CoMYifB,  Knight,  Lord  Chief  Baron.        Thos.  Parker,  Esq. 
SirL.  Carter.  Martin  Wrioh*t,£^. 

M.    13  Geo.  2.  1730.    Scacc. 
Rudge  and  Hopkins  v.  Chamman^  Clerk^  Robert,  Bishop  of  Peter- 
boronghj  John  Hopkins,  Christopher  Hopkins,  and  33  IhhiMtants 
of  Braybrook,  in  the  county  of  Northampton.  [Comyn,  6970 

Bni  by  ■ome  of  A  BILL  was  exhibited  by  the  plaintiffsj,  setting  focth  that  the  plaintiff  B,udge 

the  inhabitants  I\.  and  John  Hopkins  deceased,  were  seised  in  fee  of  certain  lands,  lately 

^^P^^      .  purchased  by  them  in  the  said  county,  without  any  benefit  of  survivorship ; 

son  aldagid^t  ^^^  ^^Y  ^^^  ^^^  ^Y  ^^  defendant  as  rector  of  the  parish  of  Braybrook,. 

other  inhabi-  for  the  tithes  of  the  said  purchased  lands  \  who  by  answer  insisted,  that 

tantB,  to  esta-  Robert  Chapman,  the  plaintiff  iii  that  cause,  held  and  enjoyed  a  parcel  of 

biish  a  inodus,  meadow  land,  called  The  Dale,  in  lieu  of  all  tithe  hay  arising  upon  the 

in  hen  of  tithe-  •  i          v       j  i     j                                                                     /            o    «- 

hay  arising  in  said  purchased  lands. 

the  parish,  held  That  after  issue,  and  examination  of  witnesses,  the  cause  was  brought  to 

to  be  proper,  hearing  4  Nov.  1781 ;  and  on  hearing,  the  plaintiff's  biU  was  dismisaed 

though  it  did      yff\i\i  costs. 

Su'oSShiS?*  That  John  Hopkins,  by  will  10  Novem.  1729,  devised  his  moiety  of  the 
tantsofthfl  purchased  premises  to  the  plaintiffs  J.  Rudge,  James  Eopkins,  and  Sir 
parish  wen  ,  Richard  Hopkins,  and  their  heirs,  upon  certain  trusts  therein  naentioned  ; 
P^**^      '       that  the  plaintiff  John  Rudge  refusing  to  act,  by  decree  in  Chancery  releaJsed' 

to  the  other  trustees,  and  Sir  Richara  Hopkins  is  since  dead }  whereby  the 
plaintiff  James  Hopldns  is  become  the  only  surviving  trustee  of  the  will  of 
John  Hopkins. 

So  the  Bill  prays  that  this  modus  may  be  established  by  the  decree  of 
the  court. 

It  was  not  proper  to  pray  such  decree,  beeause  the  plaintiffs  have  not 
made  proper  parties  ^  first.  The  modus  aUeged  is,  that  the  rector  enjoyed 
all  the  meadow  called  Dale,  in  lieu  of  all  the  tithe  hay  arising  in  that 
parish,  and  all  the  land -owners  of  that  parish  are  not  made  parties.  Sed 
non  allocatur ;  for  Hawkins  and  the  3d  other  defendants  are  named  to  be 
the  land-owners  of  tliat  parish  ;  and  although  it  is  not  said  they  were  all 
the  land-owners,  non  constat  there  are  any  others,  and  if  there  should  be, 
they  cannot  be  bound  by  the  decree,  and  it  shall  not  be  inte^nded,  unless 
it  had  appeared. 

Secondly,  It  is  said  that  Rud^e  is  intitled  to  an  undivided  moiety  of  the 
purchased  lands,  and  the  other  plaintiff  is  only  the  surviving  trustee  of  the 
other  moiety,  but  upon  what  trusts  does  not  appear,  and  the  cestui  que  trust 
is  not  before  the  court. 

To  which  it  was  answered,  the  plaintiff  is  trustee  for  persons  not  in  esse, 
and  it  was  declared  in  the  house  of  lords  by  Ldrd  Hardwicke,  that  persons 
not  in  esse  might  be  bound  by  a  decree  ;  that  it  had  been  settled  bitely  in 
chancery  upon  Mr.  Hopkins's  will,  that  till  the  cestui  que  trust  appointed 
by  the  will  should  be  in  esse,  the  estate  descended  to  the  heir  at  law,  who 
was  made  a  defendant,  and  did  not  of^ose  the  decree  -,  and  being  defen- 
dant, though  no  decree  can  be  for  him,  yet  it  would  be  mischievous  if  any 
refusing  to  be  plaintiff,  should. hinder  him  that  hath  a  joint  interest  with 
him  from  suing  for  his  right ;  and  it  was  therefore  always  thought  suffi- 
cient 
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cient  to  name  lum  a  defendant^  as  he  was  in  this  case ;  but  of  this  the 
ooart  took  time  to  consider. 

It  ia  to  be  observed^  that  the  plaintiff  comes  for  a  fayom',  not  for  the 
recovery  of  a  right.  If  the  plaintiff  should  sue  for  tithes  in  specie  again^ 
the  plaintiff  might  bar  his  demand  by  the  same  means  as  before^  as  it  is 
unlikely  the  defendant  should  again  attempt  an  unsuccessful  suit. 

BiUa  of  peace  are  proper  in  equity ;  but  it  is  where  the  right  has  been 
settled  at  law  by  a  trhd,  and  appears  to  be  on  a  good  foundation. 

Secondly,  it  does  not  appear  by  the  bill  wliat  interest  the  parson  hath  in 
the  meadows  of  Dale,  whether  he  and  his  successors  were  to  enjoy  it. 

Thirdly,  That  the  plaintiff  is  intitled  to  a  moiety  only  of  the  estate 
claimed  to  be  exempt. 

H.  14  Geo.  2.    A.  D,  1740.  .  In  Canp. 
The  ArcKbbhop  of  York  and  Doctor  Hayter  v.  &ar  Mle$  Stapleton        ^^^' 

and  others.    [2  Atk.  136.]     Gwill.  772.  ''""^'^*' 

^I^E  archbishop  of  York  was  entitled  tit  jure  ecclesia,  to   the  rec-  Bill  by  the  pai^ 
-■-    tory  of  Mitton  in  Yorkshire;  and  in  1733  granted  a  lease  for  three  ^^^^^' 
Urea  to  archdeacon  Hayter,  who  made  a  derivative  lease  to  one  Taylor  3   ^  ^^  IitosT 
and  this  bill  is  brooght  by  the  archbishop  and  doctor  Hayter  for  an  ac-  who  bad  made 
count  of  tithes  in  kind^  and  to  establish  the  custom  of  setting  out  the  com  a  derirative 
in  stocks  or  stacks.  •*^/°"'  ^d  ^ 

It  was  objected,  that  there  is  no  foundation  for  this  bUl,  because  doctor  ^tablidi'a  cas- 
Hayter,  having  made  a  lease  to  Taylor,  is  not  entitled  to  any  account,  and  torn  of  setting 
cannot  maintain  a  bill  to  establish  a  custom  of  setting  out  the  corn  in  ont  corn  in 
stocks  or  stacks,  which  is  a  mere  right.  stacks,  held 

Lord  Chancbllor.-— I  am  of  opinion,  the  bill  to  establish  the  custom  is  ^J|!^^^na. 
well  brought  1  and  that  the  parson,  who  is  entitled  to  the  inheritance,  is  ing  ihe  tithes 
properly  made  a  party,  notwithstanding  the  tithes  themselves  were  out  on   are  sab-leased; 
lease  at  the  time  for  which  the  account  is  prayed  j  for  otherwise  it  might  *>'  ^^^•'^^tL 
introduce  great  inconveniencies  by  a  collusion  between  the  lessees  and  the  ^^|]^|f  b^. 
occupiers  ^  and  that  a  bill  may  be  even  brought,  without  praying  an  ac-  ^^^^^  ^le  lea* 
count,  to  establish  a  mere  right  only,  appears  from  the  common  case  of  see  and  the 
bills  for  establishing  moduses;  and  tiierefore  I  shall  direct  an  issue  to  try  occupiers. 
the  custom  of  the  stacks  or  stocks. 

The  course  of  proceeding  in  the  court  of  Exchequer,  is  to  decree  an 
account  of  tithes  to  the  filing  of  the  bill ;  but  it  wiil  be  time  enough  when 
the  cause  comes  back  after  trial,  to  search  for  precedents  here  in  tithe  ImIIs  i 
though  I  know  the  rule  of  this  court  in  general  is,  where  an  account  is  di- 
rected^ that  it  shall  be  carried  down  even  to  the  time  of  the  master*8  report, 
and  not  to  the  filing  of  the  bill  only. 

The  plaintiff  could  not  properly  amend  his  original  bill  by  hling  new 
matter  which  has  arisen  since  the  orig^al  bill,  but  ought  to  have  brought  a 
supplemental  bill )  but  then  the  defendant  should  have  taken  advantage  of 
this  defect  in  form  by  a  demurrer,  and  it  is  too  late  to  make  the  objection 
after  he  has  answered. 

Next,  with  regard  to  the  matter  of  right,  as  to  lands  for  which  an  ex- 
emption is  insisted  on,  against  a  demand  for  titlies  in  kind,  though  the 
charge  in  the  bill  is  general,  yet  in  the  answer  you  must  shew  the  particular 
exemption  of  tiie  particular  closes^  which  is  not  done  in  this  case. 

The  question  of  right  is  upon  an  exemption  claimed  of  all  the  lands  that 
did  belong  to  th^  monastery  of  St.  Mary,  in  the  neighbourhood  of  York, 
which  was  one  of  the  greater  abbies  dissolved  by  stat.  31  H.  8. 

l^  is  certain  they  are  discharged  in  the  hands  of  the  crown,  and  it's 
grantees,  in  the  same  manner  they  were  in  the  hands  of  the  monastery  at 
the  time  of  the  dissolution ;  but  the  evidence  of  this  exemption  depends 
upon  usage.  Now  it  has  been  very  rightly  said,  that  a  posterior  usage 
is  evidence  of  the  antecedent,  and  has  been  always  allowed  so  in  cases  of 
this  nature,  for  what  other  evidence  can  be  had  ? 

o  2  It 
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It  has  been  objected^  that  there  has  been  unity  of  possession  of  the  lands 
and  the  tithes  in  the  Stapleton  &mily>  and  that  occasions  the  obscarity,  and 
accounts  for  the  non-payment  of  tithes  -,  but  the  ancient  lease  produced  by 
the  defendants,  where  there  is  a  covenant,  that  one  of  the  ancestors  of  this 
family  shall  hold  tithe-free,  is  an  answer  to  this  objection. 

The  next  question  is,  as  to  the  real  composition  for  main  meadow  of 
about  200  acres,  in  which  it  is  insisted,  five  acres,  called  tithe-acres,  arc 
set  apart  in  lieu  of  tithes  for  the  rest. 

It  is  very  natural  to  think  that  the  denomination  of  tithe- acres  arose 
first  from  those  acres  being  set  apart  from  the  rest  in  lieu  of  tithes  ;  and  it 
is  a  strong  circumstance  in  favour  of  the  defendants,  to  shew  that  this 
meadow  is  exempt  from  tithes. 

It  has  been  said,  and  very  rightly,  a  modus  to  take  part  of  the  tithes  for 
the  whole  could  never  have  been  at  any  time  a  satisfaction  for  the  whole, 
and  has  always  been  holden  a  void  custom.  But  in  this  case  it  is  impos- 
sible to  say,  whether  three  hundred  years  ago  five  acres  might  be  a  sufii- 
cient  composition  for  the  tenth  part  of  the  whole  3  and  therefore  the  ob- 
jection fails  as  to  the  inequality  between  five  acres  and  two  hundred. 

There  are  so  many  obscurities  that  the  court  cannot  determine  clearly 
without  directing  a  trial  at  law  j  for  a  jury  will  have  much  better  oppor- 
tunities of  unravelling  this  difficulty ;  and  a  view  of  the  lands  themselves, 
and  the  boundaries,  &c.,  will  effectually  quiet  this  question. 

First  issue,  as  to  the  manner  and  method  of  tithing. 

Second  issue,  as  to  the  exemption. 

Third  issue,  as  to  the  real  composition. 


Hops  are  tithe- 
able  after  they 
are  plucked 
from  the  vines 
or  binds,  and 
not  by  tbe  tenth 
pole  or  hill. 


H.  14  Geo.  2.    1740.    Scacc. 
Sneydy.Unmn.     [2  Wood.  403.]    Gwill.  774. 

THE  rector  of  Henningham  Sible,  in  the  county  of  Essex,  claimed  the 
tithes  in  kind  of  all  hops,  from  Laily  Day  1739,  arising  on  a  piece  of 
ground  called  Broom  Leyes,  about  eight  acres,  in  the  same  manner  as  his 
predecessors  had  been,  and  he  was  entitled  to  the  same  :  and  stated,  that 
the  said  manner  and  mode  of  tithing  hops  was,  ''  by  receiving  on  the  hop 
grounds  where  the  same  arise  the  tenth  measure  or  weight  after  they  are 
plucked  from  the  stalks,  and  before  they  are  dried  or  packed  ;"  and  that  it 
is  incumbent  on  the  occupiers  of  all  hop  grounds  in  the  said  parish  to  gather 
all  the  hops  from  the  poles  or  hills  before  the  tithe  is  set  out  by  such 
measure  or  weight,  in  regard  the  said  tithes  are  not  severed  until  the  hops 
are  severed ;  that  it  had  been  customary  for  the  plaintiff's  predecessors  and 
for  the  plaintiff  to  agree  to  take  a  satisfaction  in  money,  in  lieu  of  the 
tithe  of  hops,  as  near  the  value  as  they  could ;  that  for  tiie  year  17S9  he 
came  to  an  agreement  with  all  the  occupiers  of  hop  grounds,  except  three 
or  four,  from  whom  he  had  received  compositions  3  but  that  the  defendant 
had  refused  to  accede  to  such  proposal,  and  insisted  upon  setting  out  his 
tithe  hops  by  the  tenth  hill  or  pole  ;  and  that  the  plaintiff  should  cause  the 
same  to  be  picked  at  his  own  charge,  which  he  refused  to  do.  The  bill 
therefore  prayed  an  account  and  satisfaction  for  the  value  of  the  tithe  of 
hops  for  that  year. 

The  defendant  admitted  that  the  plaintiff  was  rector  of  the  parish,  and 
entitled  to  the  tithes  of  hops  in  kind ;  that  he  was  at  Lady  Day  1710,  and 
had  been  ever  since  1715,  possessed  of  Broom  Leyes,  which  contained 
better  than  five  acres,  and  that  he  had  planted  the  same  with  hops  -,  that 
he  had  occupied  the  said  ground  from  Lady  Day  1739  until  the  plaintiff 
became  entitled  to  the  tithe  of  the  hops  growing  thereon,  and  until  the  hops 
growing  thereon,  except  the  tithe  hops,  had  been  picked,  dried,  aad 
bagged  :  and  he  said,  that  he  had  set  out  the  tithe  of  the  said  hops,  so 
growing  on  Broom  Leyes,  by  the  tenth  pole  or  hill ;  and  that  when  he 
intended  to  begin  to  pick,  he  gave  the  plaintiff  notice  thereof,  and  desired 

him 
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kim  to  send  to  see  his  tithes  set  out  >  that  the  plaintiff  thereupon  insisted  1740. 
that  the  said  hops  should  be  gathered  from  the  vines  or  binds  at  the  de-  ssibyd 
-leodant's  charge,  and  that  the  tithe  thereof  should  be  set  out  by  measure 
after  they  were  so  gathered ;  that  he  had  refiised  to  send  for  the  tenth  pole 
so  set  apart  for  l£e  tithe  of  the  said  hops.  The  defendant  further  said^ 
that  he  had  caused  the  same  to  be  set  out  before  two  witnesses^  by  the  tenth 
pok^  lor  the  plaintiff's  tithes^  and  had  severed  the  same  from  the  roots>  and 
stripped  the  vines  from  the  poles^  and  left  them  on  the  ground  for  the 
plaintiir*s  use  3  but  that  he  had  neglected  to  take  the  same  away ;  and  he 
insisted  that  there  is  an  ancient  usage  prevailing  in  the  said  parish,  whereby 
the  rectors  are  obliged  to  accept  their  tithe  hops  by  the  tenth  pole  or  hill, 
after  the  vmes  are  severed  from  the  ground,  and  stripped  off  the  poles ; 
and  that  the  said  rectors  were,  and  the  plaintiff  was,  obliged  to  pick  all  his 
tithe  hops ;  but  he  said  that  it  had  been  customary  for  the  plaiutiff^s  pre- 
decessors, and  also  for  the  plaintiff,  for  several  years  past,  to  agree  with 
the  occupiers  of  hop  grounds  in  the  said  parish  to  take  money,  in  lieu  of 
tithe  hops,  as  near  the  value  as  they  could  before  they  were  picked ;  and 
he  set  forth  the  quantity  and  value  of  the  said  1h)|)s  for  that  year. 

The  plaintiff  replied  j  the  defendant  rejoined ;  and  witnesses  were  exa- 
mined on  both  sides )  and  upon  hearing  counsel  on  both  sides,  and  reading 
several  proo&  in  the  cause,  an  agreement,  signed  R.  Sneyd,  dated  the 
36th  of  August  1738 ;  a  decree  in  a  cause  Chitty  v.  Reeve^  dated  the  12th  of 
July,  Trinity  Term,  in  the  fourth  year  of  James  the  Second  ;  a  decree  in  the 
cause  of  Gee  v.  Perch,  dated  the  i7th  of  November  1608 ;  another  decree 
in  the  cause  of  Gee  v.  Perch,  dated  the  11th  of  May  1704 ;  another  decree 
in  the  cause  of  Biis$  v.  Chandler,  dated  the  18th  of  November  1720  -,  and 
upon  full  debate,  the  court  directed  an  issue  to  try,  before  a  special  jury, 
"  Whether,  by  the  usage  in  the  parish  of  Henningham  Sible,  hops  are  to 
be  tithed  before  they  are  picked  from  the  stalk." 

A  trial  was  accordingly  had,  and  a  verdict  found  against  the  usage ;  and 
on  the  16th  of  November  1741,  on  reading  the  postea,  the  court  declared 
that  the  custom  of  tithing  hops  within  the  parish  of  Henningham  Sible  is 
after  the  same  are  picked  j  and  decreed  the  defendant  to  account  for  his 
tithe  hops  for  1739,  with  costs  at  law  and  in  equity. 

T.  14  Geo.  2.    1740(1),    Scacc. 
numney  v.  fFUlis.  [Decree*Book,9June  1/40,  fol.  873.]  Gwill.775. 

THE  plaintiff,  in  Easter  term  1738,  filed  his  bill  against  the  defendant  Tender  of  a 
Willis,  setting  forth  that  the  plaintiff  was,  in  May  1715,  instituted  to  mnch  Urger 
the  vicarage  of  St.  Peter,  in  the  town  of  St.  Albans,  in  the  county  of  Hert-  ^  ®v™?Sf^ 
ford,  and  therefore  became  entitled  to  all  tithes  arising  in  the  said  parish,  dnc'^wiUi  a  re- 
both  great  and  small  5  that  the  defendant,  ft'om  Michaelmas  1728  to  Mi^  quest  that  the 
chaelmas  1732,  occupied  a  farm  and  lands  in  the  said  parish,  of  the  yearly  panoa  would 
value  of  120/. ;  and  that  he  afterwards  left  a  considerable  number  of  fowls,  ^«  ^^'  *>« 
sows,  and  other  titheable  matters,  in  his  farm-yard  to  Midsummer  1733  j  Jjeia *not  to  be 
that  during  the  time  aforesaid,  the  defendant  had  divers  titheable  matters  a  good  tender. 
and  things  which  he  converted  to  his  own  use,  without  setting  out  the  tithe ,     Tender  of  a 
thereof,  or  making  any  satisfaction  for  the  same  -,  that  the  said  tithes  were  ^"V" ""™ 
of  the  yearly  value  of  GL,  besides  Easter  offerings ;  that  the  defendant  pre-  j^oJ^t^f  t^g 
tended  that  he  had  tendered  to  the  plaintiff  7/.  iOs.  for  the  tithes;  but  Ihe  ^thes,  a  larger 
plaintiff  charged,  that  if  any  tender  had  been  made,  the  same  was  but  for  sum  being  of- 
part  of  the  tithes  due,  the  same  being  tendered  for  three  years  5  whereas  fcfcd,  and  sub- 
four  years  tithes  were    due)    that  the  defendant  had  made  a  contract  ^J^^to  be* 
or  agreement  to  pay  41.  a  year  for  tithes,  but  he  refused  to  perform  p^jj^  held  not 
the  same.     The  bill  therefore  prayed  an  account  and  payment  of  the  value  agoodorasuf- 
of  the  tithes.  fi"««>*  lender. 
The  defendant^  by  his  answer,  admitted  the  plaintiff's  title  as  vicar ; 

and 
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and  he  also  admitted  that  from  Michadimas  17%  to  Michaelmas  1732, 
but  tjiO  longer,  he  occupied  a  farm  and  lands  in  the  said  parish,  of  the 
yearly  rent  or  value  of  112/.  -,  that  from  Midiadmas  1732  to  Midsummer 
1733  he  continued  in  possession  of  the  bams  and  outhouses  belonging  to 
his  said  jfarm,  for  the  purpose  of  threshing  out  and  dressing  bis  last  crop, 
which  privilege  off-going  tenants  usually  have  $  and  that  during  that  tisie 
great  part  of  his  hogs  and  poultry  might  remain  in  the  &nn*yard  tmd  be 
kept  there;  that  on  the  29  Sept.  1730,  he  actually  tendered  to  the  plaintiff 
26/.  and  upwards,  and  desired  the  plaintiff  to  take  thereout  what  he  pleased 
for  his  tithes  and  dues  for  the  time  then  past,  and  which  thej^aintiff  was  at 
liberty  to  do,  and  might  have  done  if  he  had  pleased,  but  he  refused  so  to 
do ;  that  he  was  always  ready  and  willing  to  make  the  plaintiff  satisfiMstion, 
and  had  several  times  since  he  left  the  said  farm  pressed  the  phuntiff  to 
settle  and  adjust  the  same,  but  never  could  prevail.  He  believed  that  the 
tithes  were  of  the  yearly  value  of  60s»,  and  no  more ;  and  which  he  was 
always  ready  and  willing,  and  by  his  answer  offered,  to  pay  to  the  plaintiff. 
He  said,  that  after  he  left  the  said  fiirm,  he  received  a  letter  from  the 
plaintiff,  dated  22  Nov.  1732,  wherein  he  told  the  defendant,  that  after 
staying  three  years  it  was  time  to  pay  him  for  the  tithes^  and  demanded  41. 
a  year,  amounting  to  12i.  for  three  years,  at  Michaelmas  then  last,  and  that 
he  would  send  the  defendant  a  receipt  for  the  said  12/.  if  the  defendant 
was  willing  to  pay  after  that  rate ;  tl^t  the  defendant  the  next  day,  28  Nov. 
1732,  called  on  the  plaintiff,  and  tendered  and  offered  to  pay  11,  I  Of.  for 
the  said  three  years,  but  the  plaintiff  refused  to  accept  the  same.  The  de- 
fendant insisted  on  the  said  tenders,  and  claimed  the  benefit  thereof. 

The  defendant  put  in  a  further  answer,  -  stating,  that  he  verily  believed 
at  the  time  when  he  tendered  the  said  7/.  XOs,  that  no  more  was  due ;  and 
he  by  his  answer  offered  to  pay  the  plaintiff  10/.  in  fuU  of  all  demands. 

The  plaintiff  thereupon  moved,  that  the  defendant  might  pay  the  acJd 
102.,  with  costs  of  the  suit ;  but  Uie  defendant  by  his  counsel  refused  to  con« 
sent  thereto ;  and  no  order  was  made  on  such  motion. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  ex* 
amined  on  both  sidea^  and  the  court,  on  hearing  of  the  cause,  and  on  read- 
ing the  depositions  of  John  Rumsey,  Andrew  Green,  William  Thomas,  and 
John  Goodman,  and  two  receipts,  signed  Hob.  Rench,  Dec.  1726  and 
10  Dec.  1728,  declared  that  neither  of  the  said  tenders  was  a  good  or  suf- 
ficient tender  to  bar  the  plaintiff;  and  it  was  referred  to  the  deputy-remem- 
brancer to  take  an  account  of  the  tithes  demanded  by  the  plaintiffs  bill, 
and  it  was  ordered  that  the  defendant  ^ould  pay  the  same  for  the  tame 
demanded  by  the  bill. 

Sir  John  Comtn,  Knight,  Lord  Chief  Baron. 
Sir  Law.  Carter,  Knight. 
Martin  Wright,  Esq. 

The  defendant  afterwards  petitioned  for  and  obtained  a  rehearing ;  and 
by  an  order  dated  28  April  1741,  [Decree-book,  fol.  410,]  made  on  such  re- 
hearing, it  was  ordered  that  the  decree  should  be  affirmed,  and  that  the 
defendant's  deposit  of  102.  should  be  paid  over  to  the  plaintiff.  But  the 
defendant,  after  hearing  the  judgment,  offering  to  pay  the  101.,  as  offered 
by  him  in  his  answer,  with  costs ;  and  the  plaintiff  consenting,  it  was 
ordered,  that  the  defendant  should  pay  to  the  plaintiff  lOL  in  fdl  for  all 
tithes,  together  also  with  costs  to  the  present  time,  to  be  taxed  by  the  de- 
puty-remembrancer. 


H.  15 
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H*  15  Geo.  2.  1741  (1).    Scacc.  1741. 

.  Chmpmm  v.  Keep.  [2  Wood.  434.]  GwiU.  779.  ^--vw 

npHfi  rector  of  Stratfieldaea,  in  the  county  of  Hants^  didmed  all  manner  No  dthe  is  dae 
^  of  tithes  in  the  said  parish,  from  the  twenty-ninth  of  September  1730,  ^^l^f^  ^^^ 
and  stated  particularly,  tha.t  the  defendant  during  that  time  had  taken  in  a  ^f  g^p^on 
number  of  sheep,  and  had  wintered,  agisted,  or  fattened  them  on  his  lands,  Umds  for' which 
the  tithes  of  which  be  had  refused  to  pay ;  and  therefore  he  prayed  that  he  tithes  of  hay 
might  be  ordered  to  account  for  the  same.  bL*^^*i^ 

The  defendant  stated,  that  he  held  a  number  of  farms  in  the  parish,  one  gl^^^ 
•of  which  was  his  own,  and  the  rest  rented  of  another  person ;  and  he  set 
forth  the  respective  values  thereof,  and  the  numbers  of  the  sheep  which  he 
had  agisted  thereon  }  but  said,  that  he  could  not  set  forth  a  particular  ac- 
count of  what  profit  be  had  made  liy  wintering  or  fattening  of  sheep,  not 
having  kept  any  account  thereof;  and  that  the  reason  why  he  did  not  keep 
ah  account  of,  or  pay  the  plaintiff  the  tithes  of  such  sheep  as  he  had  win- 
tered or  fattened  was,  because  all  the  said  sheep  which  he  had  so  Mrintered 
or  fattened,  were  agisted  and  fed  on  lands  which  had  paid  tithes  of  corn  or 
hay  to  the  plaintiff  in  the  same  year ;  and  that  there  had  been  no  instance 
in  the  said  parish  of  tithes  belnff  paid  or  demanded,  either  by  the  plaintiff  or 
•his  predecessors,  for  sheep  wintered  or  fattened  on  lands  which  had  paid 
tithes  the  same  year ;  and  he  insisted  that  no  tithes  are  due  by  law  for  such 
sbeep. 

The  plaintiff  replied  ;  the  defendant  rejoined  5  and  witnesses  were  ex- 
ainined  on  both  sides  3  and  u|ion  hearing  counisel  on  both  sides,  and  reading 
the  deposition  of  William  Wallis,  and  uppn  full  debate  -,  the  court  ordered 
tiie  bill  to  be  dismissed,  with  costs,  so  far  as  it  related  to  the  agistment 
tithes  of  sheep  fed  on  stubbles  and  fields  mowed,  which  had  paid  tithes  of 
com  or  hay  the  same  year  to  the  plui^tiff. 

But  the  cbtir^  ordered  the  defendatat  to  account  for  the  agistment  tithes 
bf  sheep  brought  into  and  sold  out  of  the  parish,  which  had  not  paid  to  the 
plaintiff  the  tithes  of  wool  ^nd  lambs,  and  of  such  sheep  as  were  agisted  in 
the  said  parish  for  hire,  during  such  time  as  they  were  not  depastured  upon 
stubbles  of  com,  or  upon  fields  mowed,  whereof  tithes  had  been  paid  to  the 
{flaintiff. 

Hie  costs  and  further  directions  to  be  reserved  till  after  the  report. 

(1)  HU.  16  Geo.  2.  i;42.    GwUl. 

H..  16  Geo.  2.    1741.    Scacc. 
Lake  V.  Briaon.  [Decree  Book,  20  Feb.  1741,  fol.  664.]  GwiU.  775. 

rpHE  plamtiff,  in  Michaelmas  term,  Ift  Geo.  2«  filed  his  bill  against  Wil-  The  parson  is 

-■-   liam  Godfrey  and  John  Burton,  and  by  amendment  against  Octavian  entitled  to  go 

Reynolds,  ^lei^kj  setting  forth,  that  the  parish  of  Westiiamstead,  in  the  ^^dsofhia 

county  of  Hertford^  Js  divided  into  two  sides  or  tithings,  called  the  north  parishioners, 

side  and  tt^e  south  side,  the  ^hutments  of  which  are  well  known  :  that  the  for  the  porpose 

dean  and  chapter  of  St,  Peter,  Westminster,  are  entitied  to  one  moiety  of  of  collecting 

the  tithes  of  com  arising  within  the  said  parish,  and  the  rector  for  the  time  J^^^gl^*  J^^^ 

being  is  entitled  to  the  other  moiety  of  the  said  tithes:  that  it  had  been  lyiafenw^ 

usual  for  the  sai^  de^n  and  chapter  tp  take  the  aaid  tithes,  within  one  of  the  Oe  tithes  col- 

sa£d  sides  or  tithing^,  for  three  years  successively,  and  for  the  rector  to  lected  from 

take  tb^  othpr  iside  or  tithing,  changuig  alternately  every  three  years.    That  2^%^,'^  ^^i 

the  dean  and  chapter,  by  lease,  dated  30  April  1730,  demised  their  moiety  is  not  bound  to 

to  George  Carpenter  and  his  assigns,  for  fifteen  years  from  Michaelmaa  vnload  the 

1733,  at  ar^t  therein  mentioned  5  and  by  an  indenture  of  assignment,  wsggonofthe 

dated  ap  May,  1780,   Carpenter  assigned  the  said  lease,  and  all  his  in-  ^f  o^e*?^^ 

terest  therein  to  the  plaintiff.    That,  according  to  the  before-mentioned  j^ner  lleforo  he 

custom,  the  plaintiff  took  the  tithes,  arising  from  the  south  side,  for  the  enters  on  the 

three  years  ending  Lady  day  1738,  and  the  defendant  Reynolds  took  the  ground  of  an- 

north  '^^'''' 
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north  side  >  and  the  plaintiff,  aecordiiig  to  the  Baid  custom,  was  entitled  to 
the  tithes  of  the  north  side  for  the  year  1788  5  hut  the  defendants  Godfrey 
and  Bruton,  who  occuq^ied  divers  lands  in  the  said  north  side,  had  each  of 
them,  in  the  sdd  year  1788,  divers  titheahle  matters  and  things,  which  they 
carried  away  and  converted  to  their  own  use,  without  setting  out  the  tithes 
thereof.    The  bill  prayed  an  account  and  satisfiiction  of  the  tithes. 

The  defendants  admitted  the  plaintiff's  title  to  the  tithes  arising  on  the 
north  side  in  the  year  1788.  The  defendant  Bruton  admitted,  that  he  had 
divers  titheahle  matters,  which  he  had  carried  away,  without  setting  out  the 
tithes  thereof;  for  that  several  years  before  the  plaintiff  became  entitled,  he 
had  constantly  paid  to  the  rectors  of  the  said  parish,  and  to  the  said  dean 
and  chapter,  as  they  alternately  became  entitled,  8^  as  a  composition  and 
in  full  satis^tion  of  the  said  tithes ;  and  the  plaintiff  did  not  give  the  de- 
fendant any  notice  that  he  would  not  accept  the  same,  or  that  he  would 
insist  on  his  tithes  in  kind,  although  the  plaintiff  had  given  such  notice  to 
other  persons ;  that  he  was  always  ready  to  pay  the  said  composition,  which 
was  still  subsisting,  and  he  submitted  he  oughl  not  to  be  compelled  to 
account  for  his  said  tithes. 

The  defendant  Godfrey  admitted,  that  he  was  the  occupier  of  a  fiurm  and 
lands  on  the  said  north  side,  in  the  year  1738,  the  tithes  whereof  were  set 
out,  and  were  taken  away  by  the  plaintiff,  except  about  forty-two  sheaves 
of  wheat,  set  out  by  the  defendant  for  the  tithes  of  wheat,  growing  in  an 
inclosed  fence  or  parcel  of  ground^  called  Wall  Croft,  occupied  by  the  de- 
fendant in  the  said  year  1738 ;  and  which  being  so  set  out  as  aforesaid,  the 
plaintiff  or  his  servants  came  with  a  waggon  and  three  or  four  horses  to 
fetch  the  said  tithes  $  but  the  said  veaggon  being  three  parts  laden  with 
tithe-corn  brought  firom  other  persons*  grounds,  the  defendant  admitted  he 
did,  as  he  had  a  right  to  do,  pbstruct  and  hinder  the  plaintiff,  his  servants, 
and  agents,  from  taking  away  the  said  tithes,  without  they  would  first 
unload  what  they  had  so  brought  from  other  persons*  grounds;  which  they 
refusing  to  do,  the  said  tithes  were  left  on  the  ground,  and  perished  for 
wiuit  of  being  fetched  away,  the  said  plaintiff  refusing  to  fetch  the  same  at 
ajny  other  time,  though  sent  to  for  that  purpose  by  the  defendant. 

The  defendant  Reynolds  disclaimed  all  right  to  the  tithes  on  the  saki 
north  side  for  the  year  1738. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnesses  were  ex- 
amined ;  and  the  court,  on  reading  the  depositions  of  the  defmdant  Rey- 
nolds, and  John  Bird,  Francis  Sibley,  and  Thomas  Rowe,  on  behalf  of  the 
plaintiff,  ordered  the  defendants  Burton  and  Godfrey  to  account  for  the  value 
of  their  tithes  on  the  said  north  side  during  the  time  demanded  by  the  bill, 
and  referred  it  to  the  deputy- remembrancer  to  take  an  account  thereof;  and 
the  defendants  Bruton  and  Godfrey  were  decreed  to  pay  what  should  be 
found  due,  together  with  the  plaintiff's  costs  of  the  said  suit,  to  be  taxed. 
And  it  was  further  ordered,  that  the  bill  should  be  dismissed  against  the 
defendant  Reynolds,  yet  without  any  costs. 

Sir  Law.  Gaetbr,  Knight. 
James  Reynolds,  Esq. 
Sir  Thomas  Abnbt,  Knight. 


T.  15  &  16  Geo.  2.    1741.     fFard  v.  HenzelL    [MS.] 

THIS  was  a  bill  brought  by  the  plaintiff,  as  lay  impropriator  of  the 
tithes  of  the  parish  of  Darlington,  against  Mr.  Thorpe,  as  rector  of  the 
parish  of  Oulton,  who  had  received  the  tithes  demanded  by  the  bill,  and 
against  the  defendant  Henzell,  and  19  other  occupiers  of  the  tithe  lands,  to 

have 
and  18  not  put  to  prove  his  title,  but  the  persons  claimJag  agalnit  him  most  shew  their  right  by  deed. 

A  parson  claiming  against  the  impropriator  may  however  prove  his  title  by  ancknt  receipt  and  pero^tion 
of  tithes,  which  shall  be  received  as  sufficient  evidence  of  an  endowment. 

The  par&on  of  one  parish  may  be  endowed  with  dthes  of  another. 


An  impropria- 
tor, whether 
ecclesiastical  or 
lay,  is  entitled 
to  all  tithes  of 
common  right. 
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have  an  account  of  the  tithes,  and  that  Mr.  Thorpe  might  set  ottt  his  title 
to  the  tithes^  and  to  what  value  he  had  received. 

The  plaintiff  in  his  bill  set  out  that  he  was  the  impropriator  of  the  tithes 
of  the  township  of  Cockerton,  in  the  parish  of  Darlington,  bj  an  original 
grant  firom  Hen.  8  after  the  dissolution  of  the  body  to  which  it  belonged, 
being  the  deanery  and  collegiate  church  of  Durham ;  that  by  intermediate 
grants  the  tithes  came  to  some  of  his  ancestors  in  King  James  the  First's 
time ;  and  shewed  his  pedigree  i  that  the  tithes  in  dispute  arise  out  of  a 
place  called  Grange  Close,  in  the  same  township  of  Cockertoa;  but  the 
plaintiff  did  not  prove  any  receipt  of  tithes  by  lilmself  or  any  of  liis  an- 
cestors. 

Tlie  defendants  admitted  themselves  to  be  owners  and  occupiers  of 
Grange  Close,  but  said,  that  for  several  years  past  they  had  paid  their  tithes 
to  the  defendimt  Thorpe,  and  that  the  plaintiff  must  seek  his  remedy  against 
him. 

The  defendant  TtK)rpe  in  hb  answer  admitted  the  plaintiff  to  ha^e  some 
estate  in  the  tithes  in  the  township  of  Cockerton,  but  denied  his  right  to  the 
tithes  of  Grange  Close,  although  it  laid  in  the  township  of  Cockerton  and 
the  parish  of  Darlington ;  that  he  (the  defendant)  was  rector  of  Oulton,  and 
that  his  predecessors  had  always  been  entitled  to  the  tithes  in  Grange 
Close  i  and  he  admitted  tliat  Grange  Close  was  in  tlte  township  of  Cockerton 
and  parish  of  Darlington. 

Mr,  Clarke  for  the  plaintiff.  The  plaintiff  is  entitled  as  impropriator  of 
the  tithes  of  the  township  of  Cockerton,  in  which  place  the  tithes  in  ques- 
tion arise  j  and  as  impropriator  of  the  tithes  of  a  township,  he  is  entitled  by 
common  right  to  all  the  tithes  within  that  district ;  for  all  the  right  of  spi- 
ritual persons  ceases ;  besides,  the  right  of  Thorpe  is  a  very  peculiar  one, 
for  he  is  rector  of  another  parish,  entirely  distinct  from  that  where  the  tithes 
arise ;  and  there  never  were  any  assessments  or  duties  paid  by  the  parish  of 
Oulton  to  the  parish  of  Darlington,  nor  does  it  appear  that  Thorpe  performs 
any  offiees  of  divine  service  in  Darlington  i  for  if  there  were  any  immemo- 
rial custom  that  the  parsons  of  Oulton  did  any  duties  in  the  parish  of  Dar- 
lington, this  property  in  the  tithes  of  another  parish  might  be  good  upon 
such  a  reasonable  commencement. 

'  The  deeds  and  the  patent  were  read,  and  then  the  Lord  Cham ckllob  said, 
that  the  plaintiff  Ward  was  not  the  impropriator  of  the  tithes  in  the  township 
of  Cockerton,  and  if  he  were,  it  would  be  necessary  for  hitn  to  give  evi- 
dence of  a  receipt  of  the  tithes,  either  by  himself  or  some  of  his  ancestors ; 
but  in  this  case  the  evidence  was  against  him,  for  the  receipt  of  tithes  was 
proved  to  have  been  by  the  defendant  Thoipe,  or  some  of  his  predecessors^ 
He  said,  it  was  true  that  if  there  is  an  impropriator,  whether  ecclesiastical 
or  lay,  he  is  entitled  to  all  tithes  of  common  right,  and  is  not  put  to  prove 
hb  tide,  but  the  persons  who  claim  against  hnn  must  shew  their  right  by 
deed,  if  they  are  only  occupiers  of  the  land ;  but  a  rector  may  prove  his 
title  by  ancient  receipt  and  perception  of  tithes  5  and  it  was  to  be  presumed 
upon  such  evidence,  that  there  was  an  endowment  of  the  parson  of  Oulton 
of  these  tithes,  which  endowment  need  not  be  shewn  to  have  been  by  deed, 
for  immemorial  receipt  of  the  tithes  was  evidence  enough,  and  there  was  no 
pretence  for  the  bill :  for  such  bilb  would  overturn  almost  all  the  titles  to 
tithes  in  the  kingdom ;  and  therefore  the  bill  must  be  dbmissed. 
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^^'^'^^  Crabb  V.  Hajfne.    [Decree  Book,  26th  Feb.  1742.]     Gwill.  776. 

The  panoft  b  ,  "OlLL  by  ihe  reolDr  of  HammoDy  aUat  Hamtatbhiaii,  in  the  coUhty  of  t>or- 
entitled  to  XI  set,  for  th6  tithe*  of  hay  and  agifitment. 

^MsintoW  '^^  defendant  by  hig  answer  said,  that  he  occupied  a  farm  in  the  said 
on  the  land  parish  from  Lady*day  1799  to  Lady-day  1740^  including  four  acres  in  an- 
producingit,       other  paiush;  that  during  the  said  time  100  bcres  Wete  put  up  and  made 

into  hay«  and  that  the  just  tenth  part  of  the  gmss  tras  in  dtie  form  set  out  to 
the  plaintiff,  when  and  as  soon  as  the  grass  thus  cut  was  fit  to  be  made  into 
grass  cDcks^  and  was  nade  into  grass  cocks;  the  setting  fofth  of  which 
tithes^  in'iUfoiner  aforesaid,  wasuccordlng  to  the  usual  cast<tm,  time  out  of 
mind,  practised  in  the  parish,  bat  he  knew"  not ^lat  the  plaintiff  had  any 
right  to  make  such  grass  cocks  into  hay  on  the  defendant's  gromub,  whilst 
the  defendant  was  using  the  same  grounds  for  niakiiig  his  own  hay  thereon ; 
that  the  plaid tMTiwsB  neither  by  law  ndr  by  custom  in  the  said  parish  en- 
titled to  such  right>  by  reason  that  eonftisionof  property  and  other  incon- 
venienoes  would  arise  therefrom,  as  Would  make  such  custom  (if  any)  ab- 
surd and  void.  And  if  theplaintiffhad  any  stidi  right,  he  should  have  put 
the  same  in  execution,  and  in  case  the  defendant  had  obstructed  him 
therein,  then,  and  not  before,  apply  for  such  reni'edy  therein  as  the 
law  directed  I  but  the  plaintiff  did  not  attempt  to  'put  such  right  hi 
execution,  nor  did  the  defondant  obstruct  his  agients  or  servants  in  the 
doing  tliereof )  though  he  admitted  that  he  refosed  to  give  the  [Plaintiff's 
«gent  leave  to  mute  such  grass  c()cks,  so  set  Ibrth,  Into  hay,  on 
the  ground  which  produced  tiie  same,  by  reason  of  the  inclemency  of  the 
season  for  hay-making,  and  the  in'conv^snience  and  damage  that  must  have 
accrued  to  the  defen^nt^herelrom,  both  in  respect  to  his  own  hay,  knd  to 
the  ground  whereon  it  was  to  be  made.  And  he  further  said,  that  it  was 
usual  in  the  summer  season,  i^heh  the  gra^  on  their  pasthre  grounds  ieas 
too  rank  for  the  dattle  to  eat,  to  make  it  into  hay,  which  was  called  skini^ 
nungi  ,•  that  4ie  made  'some  of  that  sort  in  that  year,  the  tithe  whiereof  he 
had  set  out  to  the  plaintiff,  and  which  he  might  hisvk  takieh  if  he  had  thought 
fit  i  and  that  the  value  of  the  tithe  hay  might  be  wMh  twenty  pounds.  H^ 
also  said,  tiiat  he  diid  not  kndw  what  number  of  cattle  he  had  depastured  or 
agisted,  or  whsit  the  tithe  of  ^eh  ag;lst(ndnt  was  worth ;  and  he  iset  out  his 
tkhes  of  lambS)  wool,  sqn>les>  and  rushes  $  and,  setting  ouft  the  value  of  his 
tithe  hay  andagistflDent,  t^adeftld  the  plaintiff  t6/.1e».  forbid  agistment  tithes. 
The  plaintiff  re|ilieds  the  defendant  r<joiii<^  i  otA  witn^sseii  were  examined 
on  both  sides  >  wii  alter  hearing  eoun^l  on  bdih  iides.  and  r^^ng  the  proofs 
taken  in  the  C8Bsa,«nd  dn  fi^  debate  iof  thie  toatter;  ttife  ^m  dedar^  it  to 
b^  tk&i  opinion,  that  the  f^alntiff  as  r^ietor  6f  the  pkri^  olf  liamoon,  other- 
wise Hasioban,  Was  entitled  to  make  his  tithe  graiils  %tto  hay  upon  the  de^ 
fiendant's  lands  where  such  grass  greHi^ ;  And  thief etipoVi  ohiet^d  the  defend- 
ant to  aoeonnt  for  the  va^ie  of  tiie  tithe  hay,  dnrii^  the  tithe  demanded  by 
the  bill,  with  costs  f  bat  it  appearing  he  had  tnad^  li  tender  of  16/.  16«.  for 
his  agistment  tithes  before  the  filing  of  the  bill,  an  account  was  directed  to 
be  tilten  of  the  tithes  (rf  agllKMent,  and  the  costs  ks  to  agistment  tithes, 
were  reserved  till  after  the  risport  was  made  of  the  sum  due  for  such  tidies. 

llie  deputy  made  his  report  on  the  18th  November  last  $  and  the  court 
ordered  the  report  to  be  ratified  and  confirmed,  and  the  defendant  to  pay 
the  sum  reported  due,  with  costs  as  to  the  tithe  hay  and  skimmings ;  and 
the  plaintiff  to  pay  to  the  defendant  his  costs  as  to  the  agistment  tithes,  the 
plaintiff  having  agreed  to  accept  the  tender. 

T.  Pabkbr.  Ja.  Reynolds. 

Law.  Carter.  Chas.  Clarke. 
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Sndih  V.  /Fyatt.    [3  Atk.  3640    C^will.  777- 

^T^UE  bill  was  brought  by.  the  rector  of  a  pwsh  in  Ewex  for  the  t^hcsof  The  tithe  ofpo- 
-^    potatoes  sown  in  great  qqaiititie^  in  the  qommon  fields,  and  therefore  ^^*L^^' 
claims  It  OS  a  great  tithe.  the/nre«own 

The  defendant  the  vicar  insists,  that  notwithstanding  it  is  sown  in  fields.   Id  fields,  or  in 
it  still  continues  a  small  tithe,  and  the  quantity  makes  no  diffierence.  I^rge  qaand- 

Mr.  Ciori  for  the  plaintiff>  Pted  Hutton  77.  ,  Cro.  Car.  28.     9Vhar4on   »?«»,  Is  a  email 
T.  Lisle,  in  4  Mod.  8  Lev.  365.  and  Carth.  2(13  ( \ ).  and  Deggs,  Pars.  Cknin.  ^^' 
177,  in  order  to  shew  that  the  qnan^ty  made  a  difference,  and  that  when  pota- 
toes are  sown  in  gardens  it  is  a  spsall  tithe,  but  when  in  fidds  a  laige  tithe. 

The  cases  cited  by  the  defendant's  counsel  to  prove  it  a  vicarial  tithe  were 
Parry  v.  the  Idtkt^  of  Landm,  HiL  1706.  WaUU  v.  Pam  et  aV,  Feb.  8, 
1738(2).  The  j^Uomey- General  said,  it  would  be  a  great  inconvenience  to 
the  people  of  England  if  the  rule  which  th^y  have  laiddown  for  the  plaintiff 
should  be  established,  that  quantity  will  denominate  it  to  be  a  great  tithe. 

Loan  Chanoillob.— -The  question  is,  whether  potatoes  planted  in  fields 
are  great  or  small  tithes.  Potatoes  in  their  nature  are  small  tithes  3  then 
^e  question  will  be,  whether  they  receive  any  alteration  of  th^ir  right  l^y 
cultivating  in  greater  or  smaller  quantities.  WKen  the  distinction  pf.  grea^t 
and  small  tithes  was  at  first  settled,  probably  it  was  upon  this  foun(}&tion^ 
that  the  former  yieldecl  tithes  iii  greater  quantities,  and  the  species  of  tithes 
which  were  called  small  produced  but  in  small  quantities.  Tbo|]gh  it 
might  be  arbitrary  at  first,  yet  it  has  grown  into  a  rufe,  and  fixed  ^  for  the 
sbke  of  certainty  ;  nor  fs  there  any  authority  cited,  where  it  is  ^ald  to  be 
determined  that  Uie  rule  of  tithes  shall  depend  upon  the  quantity,  mid  not 
upon  the  nature.  U  the  case  of  Uiialt  v.  TindaJl,  Cvo,  Gar.  28,  f^Ml  in 
Button  IQ  (3),  it  is  so  laid  dowii  indeed,  but  there  ytras  no  judicial  determina- 
tion. And  in  PHuxrUm  v.  Lisle,  ^l^.  365,  and  12  l^od.  41  (4).  I/l.  Ch. 
Justice  Holt  did  hold  that  the  tithes  ahoulil  be  cleterji^ined  whether  great  iHr 
small  from  their  quantity  and  not  their  ^lature  >  but  |^e  jui^gment  ^as  con- 
tranr.'  Jt  this  sort  of  root  should  be  called  Bmall  tithes  ivhen  planted  io 
gardens,  and  greiat  when  planted  in  fields,  it  would  introdiy;e  the  utpio^ 
confusion,  and  must  va)^  in  f^very  year  in  every  parish.  If  the  quantity 
win  turn  small  tithes  into  great,  why  vfilX  it  not  tu^  g.^^  tithes  into  «maVi 
When  thl^  quantity  of  great  tithes  is  but  smoUi  An  objection  ha^  bcy^ 
^ade,  that  if  this  rule  should  hold  it  would  put  it  tn  the  povfer  of  the 
occtipicik'  to  change  the  pifopwty.  To  wbJQb  t  answer,  so  it  will ;  for  tithes 
are  a  fluc^ting  unce^u  inheritance,  ai^d  (iepepd  upon  the  coifrfo  of 
husbandry';  for  a  man  niay  turn  arable  i^to  pasture,  and  then  tl^e  tithe 
being  agistment^  is  become  a  small  tithe  firon^  a  great  one.  Therisfore  I 
think,  as  there  is  no  judicial  determination  against  this,  I  aip  warranted  in 
my  opinion,  'that  the  tiChe  of  potatoes  is  a  small  tithe  |  and  tiis  Iiordship 
decreed  aeconUngly. 

(1)  JiUe^  vol.  1,  p.  fr79.        (3)  4M,  p.  67.        (3)  Anie,  vol.  1,  p.  839.        (4)  St^ra. 

tfi.  16  Geo.  2.  1742.    Scacc. 
Lamb  V.  TaiUrsalL   [2  Wood.  418.]    GwiU.  778. 

rilHE  rector  of  Chipstead,  in  the  county  of  Surry,  claimed  the  tithes,  of  Wheat  h  titbe- 
-■-    com,  grain,  and  hay,  and  all  Other  tithes  both  great  and  small  ai;ising  ^^  in  the 
in  the  parish,  and  prayecf,  inter  alia,  that  the  custom  usedtherein of  tithlpg  f^^  *£!**'* 
wheat  in  the  shodc  might  be  establbhed.  "       »iio«. 

The  defendant  said,  that  he  had  duly  set  out  the  tithes  of  his  wheat  in 
the  sheaf,  and  given  the  plaintiff  notice  to  fetch  the  same  away,  which  he 

had 
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hafl  refused  to  do ;  aad  he  denied  that  there  was  any  custom  in  the  parish 
of  tithing  wheat  in  the  shook. 

The  plaintiff  replied  specially,  and  thereby  waived  hts  demand  of  certain 
tithes }  the  defendant  rejoined;  and  witnesses  were  examined  on  both 
sides  ;  and  upon  opening  the  pleadings^  and  reading  the  answer  as  to  the 
said  custom  of  tithing  wheat  by  the  shock ;  the  court  ordered^  that  it 
should  be  referred  to  a  trial  at  law,  ''  Whether  the  custom  of  tithing 
wheat,  in  the  parish  of  Chipstead,  is  by  the  shock  or  not  V* 

A  trial  wa^  accordingly  had  by  a  special  jury,  and  a  verdict  was  found 
for  the  defendant,  '*  that  the  custom  of  tithing  wheat  was  not  by  the 
shock  3"  and  upon  hearing  counsel  for  the  parties,  and  reading  the  decide, 
postea,  and  report,  the  court,  on  the  6th  of  December  1743,  dismissed  the 
bill  as  to  the  tithe  of  wheat,  with  costs,  both  at  law  and  in  equity. 


Kmi.  that  a 
layman  cannot 
presciibe  iniMfi 


even  against  a 
lay  impropri- 
ator. 


T.  17  Geo.  2.    1743.    Scacc. 
Faiuhaw  v.  More.     [4  JoddreU'a  MSS.  46]  •     G will.  780. 

BILL  was  brought  by  a  lay  impropriator  for  tithe  of  hay  and  potatoes 
against  the  defendaut,  the  occupier  of  the  soil.  The  defence  was,  that 
the  defendant,  nor  any  of  those  under  whom  he  claims,  had  ever  paid 
any  tithe  for  this  ground,  nor  any  modus  or  composition  for  the  same* 
And  it  was  said  for  &e  defendant,  that  the  reason  why  a  layman  should  not 
prescribe  in  non  decimando  was  founded  on  princifdes  which  did  not  hold 
since  they  [tithes]  were  lay  inheritances :  tliat  n6w  from  length  of  time  and 
possession  there  was  the  same  reason  to  presume  a  grant  from  the  lay  im- 
propriator in  this  case,  as  in  cases  of  other  inheritances  1  that  this  was  not 
used  as  a  prescription,  but  as  an  evidence  of  right,  and  to  include  a  pre- 
sumption of  a  grant  x  that  before  laymen  were  capable  of  tithes,  an  ex- 
emption was  not  sufficient  to  arise  from  non-payment  only ;  but  since,  it  is 
quite  otherwise,  and  possession  In  the  hands  of  a  layman  is  as  good  an 
evidence  of  a  right  to  tithes  as  any  other  right  t  that  the  case  of  Siade  and 
Drake  in  Hobtvt,  is  built  on  very  insufficient  reasoning  5  and  what  is  said 
by  him  and  Lord  Cokb  was  owing  to  the  influence  of  the  times  rather  thai^ 
any  legal  reason. 

LoI^d  Chibf  Baron.— This  is  a  direct  prescription  in  turn  decimando.  And 
all  the  cases  are  very  strong,  even  since  the  reformation,  that  a  layman 
cannot  prescribe  in  non  decimando.  And  whether  the  right  of  tithes  be  in  a 
lay  impropriator,  or  a  spiritual  one,  can  make  no  difference.  l*his  doctrine 
is  expressly  laid  down  by  Lord  Coke,  Lord  Hobart,  and  Mr.  Selden  ;  and  a 
grant  is  not  to  be  presumed,  because  it  is  against  the  canons.  [It  has  been] 
said,  that  the  statute  of  H.  8.  which  makes  tithes  lay  inheritances,  has. 
altered  the  case.  Bt^t  prescription  from  that  time  will  not  be  good,  aud^. 
consequently,  that  statute  cannot  create  a  right  by  prescription.  This  doc-^ 
trine  is  not  inconvenient;  for  grants  of  tithes  may  be  preserved  by  inrol-, 
ment,  and  therefore  are  not  likely  to  l>e  lost  if  due  care  is  taken  to  preserve 
them.  Cases  to  this  purpose  are  all  this  way.  Webb  v.  Warner,  Cro.  Ja.  47  (1 ). 
Slade  ▼.  Drake,  Hob.  (2)  Corporation  of  Bury  v.  Evans,  1739  (3),  in  this 
court,  2  P.  Wms.  673.  In  all  which  cases  this  point  was  fiilly  considered^ 
and  the  same  insisted  upon  as  in  this  answer.  An  act  of  parliament  was 
attempted  to  remedy  this  by  Sir  George  Heathcote  about  fifieen  years  ago^ 
which  miscarried.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
an  account 

Baron  Cartrb  was  of  the  same  opinion,  and  cited  Benson  v.  AV^e,  [qu. 
0/ire^]  1727,  in  exchequer. 

Baron  Reynolds  doubted. 

Baron  Clbrk.— I  know  no  case  which  deserves  more  consideration  than 
this.    For  though  the  authorities  against  such  a  prescription  are  very  great, 

yet 

,        (1)  AtOt,  vol.  1,  p.  158.  (2)  Ante^  vol.  i,  p.  314.  (3)  Ante,  p.  72. 


TITHE  CASES.  W 

yet  the  reason  of  them,  grows  weaker  every  day.  Before  the  reformation  1743. 
all  tithes  were  ecclesiaatical ;  and  a  layman  could  have  tithes  by  way  of  'anshaw 
disdiaige  only  by  the  grant  of  parson,  patron^  and  ordinary.  Since  that, 
there  are  many  other  ways  both  of  having  tithes  and  being  discharged  from 
them.  Smce  tithes  have  been  in  the  hands  of  lay  impropriators,  many 
persons  have  purchased  discharges  for  their  particular  lands ;  yet  if  those 
grants  are  lost  by  the  common  fkte  of  things,  those  persons  must  lose  the 
benefit  of  their  purchases.  And  that  must  often  happen  though  enrolled, 
or«ny  other  way  is  talcen  to  preserve  them.  Very  few  records  relating  to 
the  church  are  even  now  extant.  And  it  will  be  very  hard  that  time,  which 
strengthens  all  other  rights,  should  vraaken  this.  And  the  resolution  in 
Uobart  seems  to  me  to  be  very  extraordinary,  and  his  reasons  are  not 
satisfactory  to  me.  This  will  render  all  discharges  of  tithes  very  preca- 
rious. And  it  seems  very  extraordinary,  that  a  layman  may  prescribe  upon 
a  presumption  of  a  grant  being  lost  for  a  portion  of  tithes  in  the  soil  of 
aaother,  even  against  the  rector  of  the  parish,  and  yet  cannot  prescribe  for 
the  tithes  of  his  own  lands  in  the  same  way.  If  therefore  I  should  concur 
ia  this  opinion,  it  is  merely  by  force  of  authority ;  for  I  think  that  the  reason 
of  the  thing  is  strong  against  them.  I  allow  that  authorities,  in  general, 
ought  to  prevail  in  law,  because  great  inconvenience  and  confusion  will 
arise  from  <yverluming  established  rules  of  property.  But  in  this  particular 
case  the  inconvenience  and  confusion  of  property  will  be  much  greater  from 
pursuing  these  resolutions,  than  from  overturning  them.  Nor  will  this  be 
of  real  disservice  to  the  clergy,  many  of  whom  I  have  known  undone  by 
Uus  notion/  who  have  brought  bills  for  tithes  merely  in  expectation  of 
succeeding  by  defects  in  the  defendant's  title  to  his  discharge. 

B  RsTiroLDB  and  B.  Glbrk  desiring  time  to  consider  of  it,  the  cause 
lias  adjourned. 

N.  B.  Judgment,  as  I  have  been  informed,  was  afterwards  given  for  the 
plaintiff  (1). 

(1)   See  CorpordHom  tff  Bwry  Si.  Edmunds  ▼.  Evtmt,  tupra. 


M.  17  Geo.  2.  1743.    In  Cane. 
Talbot  V.  Afey.     [3  Atk.  17.]     Gwill.  782. 

^T^E  bill  was  brought  for  tithes  of  a  mill,  and  a  plea  of  a  modus  of  ^\\\  f^^  ^|]|^ 
-■-   6s.Sd,foT  the  mill,  when  it  was  part  a  com  mill,  and  part  a  fulling-  of  a  miU,  the 
mill.    In  1719«  the  fidling  wheels  were  taken  away,  and  a  pair  of  mill-  defeodaDt 
stones  put  in  the  room,  and  has  been  ever  since  a  corn-mill.  5'*^*fo^th™** 

Mr.  jfltarney-Generai  for  the  plaintiff.     It  was  anciently  a.fulling  mill,  ^^i  ^^j^^g^^  ^ 
and  the  com  mill  and  the  fidling  mill  is  now  under  the  same  roof,  and  the  was  part  a  com 
modus  cannot  extend  to  cover  a  new  erected  mill,  for  as  it  is  altered  to  a  mill,  and  part  a 
corn  mm  it  must  pay  tithe  in  kind.  f»*Wng  miU ; 

Mr.  Hamet  of  the  same  side,  cited  1  Rolle's  Abr.  662.     8  Bulstr.  312.  hol^^^l^t 
1  Brownl.  32.     Cro.  Jac.  623.  and  the  case  of  Nut  v.  Chamberlain,  heard  sereral  yean 
first  in  the  exchequer,  and  afifcerwards  in  the  house  of  lords,   where  it  was  hack  the  UXiiag 
determined,  that  every  water  corn-mill  must  pay  com  as  a  personal  tithe.      ™*^*  ^  ^'•^ 

Mr.  Talbot  of  the  same  side,  cited  I  Rollers  Abr.  656.  T^J^  mm 

The  counsel  for  the  defendant  insisted,  that  the  modus  covers  the  mill,  stones  sabsti- 
let  the  engine  of  the  inside  consist  of  wheels  or  of  stones  3   and,  therefore,  tated  in  thdr 
changing  the  working  part  makes  no  variation,  but  the  modus  will  still  ^^\iYua^ 
cover  it  as  a  miU,  though  of  a  different  kind.      They  cited  1  Rollers  Abr.  evlr'Sicrhsea 
641.  and  2  Inst.  490.    That  adding  new  stones  to  ancient  mills  will  not  used  as  a  com 
alter  the  modus,  nor  destroy  it,  where  the  stones  are  under  the  same  roof :   mill,  the  plea 
they  cited  Carth.  2 16.  was  overmled. 

Lord  Chancellob. — The  plea  in  this  case  must  be  considered  both  in 
respect  to  the  form  and  substance,  and  upon  either  it  cannot  stand }  for  as 
it  is  not  ad  idem,  it  is  impossible  to  know  to  what  it  is  applicable.     Here 
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are  tliree  mills  tihar^ed  by  the  bill  to  be  working  milU*    Xbe  defendant . 
pleadd  a  modus  to  one  only;  calJiedBjitllep  null.  All  o(  then)  at  present  fm 
useA  as  (^oi*n  mills>  and'therefore  the  plea  is  ^^ite  uncertain ;  if  this  ppint 
cotdd*  be  laid  aside,  which  I  cannot  do^  consider  it  n^t  \ipon  tl^e  aubstanoe.. 

I  will  consider  them  as  two  new  com  inillB.  but  under  the  same  roof. 
Suppose  first,  an  ancient  mill  under  a  building  worked  with  one  wheels  and 
the  owner  under  the  same  roof  thinks  prpper  to  erect  two  new  wheels,  and 
two  new  stones^  T  am  of  Opinion  this  is  to  all  intents  and  purposes  two  mills, 
and  he  cannot  cover  them  wit^  the  same  modus ,|  you  might, as  well  Bay, . 
he  might  erect  another  mill  upon  the  saine  stream,  and  call .  it  one  .mill. 
Suppose  two  ancient  mills  in  the  same.pansh,  which  paid  tithe^  in  kipd^  and 
another  miller  who  had  a  fulling  mill  covered  with  a  modus,  shpuld  tumit 
into  a  oorii  mill,  it  would  prejudice  the  parson  in  t^  other  m£(ls,  jbs  tine 
new  erected  one  would  diminish  the  trade  of  those  mills«  and  the  person  suf- 
fering by  those  means  ought  to  'be  recompensed  by  the  payment  of  tithe 
for  the  mill  so  converted.  The  reason  the  cases  go  upon,  why  a  modus  is 
destiroyed  where  two  stones  are  erected  instead  of  one,  is,  because  the  miller 
can  grind  a  double  quantity.  '  .! 

Consider  it  in  imother  light.    Formerly  there  wm  two  fulling  miUQ  and 
a  Corn  mOl  under  the  same  roof^  and  the  fiilling  mills, now  turned  into  two 
new  <iom  mills ;  this  is  just  the  same  thing  as  if  he  had  erected  two  new 
mills.    The  fulling  mills  can  only  nay  a  personal  tith^,  becanse  ii  is  only  in. 
the  nature  of  a  trade  >  bpt  where  there  are  coni  mills^  e^^h  js  ^.pay  a  tenth 
dish.    In  thfs  case,  thus  inuch  must  be  shewn,  thajk  tl^ere.  wm  1^  custom  in 
this  parish  for  fhlling  ndills  to  pay  tithes,  or  otherwise  they  dp.  n^  prpperjy . 
pay  them.    The  only  colourable  thing  is,  it  was  ^  ^uciei^i  modus  for  the 
land;  and  that  the  mill  is  but  an  accidental  quality.    But  it  is  not  pleaded  . 
for  the  land  only,  but  as  a  conjunct  modus  both  for  land  and  mill  too,  and 
therefor  let  the  plea  be  overruled  (1). 

(I)  This  caM  is  also  repofted  hi  JoddieU,  trot  the  above  appears  to  be  tbe  better  report. 


T,  17  &  18  Geo.  2.   1744.    In  Caac. 
Nightingale  v.  Osbaldiiionl  [Ml^.] 


An 
lands 


occu- 
thereby 


Ln  occupier  of  T  ORD  Chancellor  tiARDWiCKB  held  in  this,  case,  that  althpugh  the 

;"*|™y  *^  "^  P*®'  ^^ landismay  sell  a  growing  crop  upon '  the  ground,  aqd  IL^. ^ 

croM^Mkct  ^ischaige  himself  ftrom  the  payment  of  the  tithes,  and  $ubject  the  purchaser 

to  the  payment  thereto,  yet  that  such  sale  must  appear  in  all  respects  to  be  it  fair  and  real 

of  tithite,  and  gale,  and  that  it  is  not  tf  sufficient  dischargei,  unless  the  occupier  give  notice 

^7^^^|<^  •  ^^  ^^  parson  or  impropriator  who  the  purchaser  is ;  and  his  lordship  said, 

ti^^triMn?of  ^^^  ^^®  nature  of  the  case  plainly  impKed  such  notice  to  he  necessary. 

Bach  iStbesy  by  subjecting  the  (yurdi'a^  thereto ;  bul  to  effect  such  discharge,  he  must  give  notice  to  the 
parson  of  the  sale,  and  who  the  purchaser  is. 


1745. 

M.  18  Geo.  2.  1746.  InCmc.    Colegrwet.Jusan.  [3Atk.  1^.] 

THE  {Aamtiff  brought  Ms  bill  for  the  tithe  of  grain  in!  kind  j  the  defen* 
dant  insisted  upon  k  compqsitiotl  of  one  qiiarier  of  rye  aufi  on?  of  oats, 
in  li^u  of  it.  A  trial  at  law  whs  directed,  and  a  verdict  foupd  fof,  the  modus. 
The  plailrtifF  insists  now  upon  a  new  trial,  on  a  discovery  of  an  old  deed  in 
the  chapter-house  at  Westdiiilster,' which  hie  called  the  record  of  a  cause 
T^  dthCTc^ ri^  determinrf  before  the  pope's  delegate,  in  which  it  was  decreed  that  re- 
leged  to  be'the  venues  which  had  been  alienated:  should  be  riestored  to  this  church,  and 
record  in  a         condodeS  ihat  the  tithed  were  comprehended  under  the  worcl  revenuet ;  the 

cause  relating    judge  at  the  trial  refused  to  admit  it  as  evidence, 
to  tithes,  deter-  " 
nuned  before 


The  receipt  of 
ezcheqtierisiSo 
office  of  tecordy 
except  for  mat- 
ters relatiug  to 
the  rerenue. 


Lord 


the  pope's  delegate,  was  therefore  held  not  to  be  evidence.  . 
No  proceecBngs  in  the  ecclesiastica]  courts  arc  records,  but  only  eridences  of  sentences  in  those  courts. 


Lord  CHANcaLXiOB.-— There  b  no  foimdatioo  lo  grant  a  new  trials  tur  if  I 
should,  it  would  bQ  a  precedent  to^  overturn  the  rights  of  men  upon  yery- un- 
certain grounds. '  I  am  afraid  this  \s  a  case  where  prowlmg  in -an  office  has 
spirited  up  the  rector  to  dispute  this  modus  ;  it  happens  very  unfortunately 
for  snch  persons,  .that  they  stumble  upon  papers  which  they  fimcy  ate  evi- 
deuces  of  tithes  in  kind.    This  is  nothing  more  than  «  proceeding  in  some 
ecclesiastical  court,  what  non  cotutat,  found.^  fir8t,in,the  receipt  of  the  ex- 
chequer,  and  transmitted  from  theqce  to  the  chapter,  of  Weatoiiaster.    The 
receipt  of  the  exchequer  is  no  office  of  record  for  things  of  this  kind,  but 
only  in  matters  relating  to  the  ki^!s  revenue.    The  .offiflt r  Jiasi  taken  upon  > 
him  to  put  a  title  to  it,  which  he  had  po  authority  to  4o,  «and  which  the 
pap^r  dofs  not  warrant.    In  its  utmqst  force  it  is  a  proceeding,  in,  an  .ecde< 
siastical  court,  concluding  with  an  extrajudicial  senteno&  by  the  pope's  dele*. . . 
gate^.    No  proceedings  in  the  ecclesiastical  coi;vrts  of  this  kingdom  are  re- 
cords, they  are  only  evidence  of  sentenqes  in  their  courts^,  therefore  1  . 
mention  this,  that  the  officers  ther^  may  not  take  upon  tbem.to  entitle  them 
Ttcorda  Domini  RegU  Georg,  4*^*  ^^  ^^  future*    I  ^m  rof  opinioo*  it  is  not  '. 
such  an  instrument,  that  if  the  original  had  beeu;  prodiiced,  it  could  hawe 
been  given  in  evidence*    Considier  what  the  jurisdiclion  was  that  the  pope-  < 
exercised  before  the  reformation,  an4  thoi^h  usurped,  yet  it  must  hare  its   > 
weight.     He  might  exercise  it  by  way  ofjavocationf  or  by  request  from  am .  j 
inferior  court.    The  legate  a  latere,  whilst  in  the  kingdom,  did  exercise  a 
legantine  authoiity,  without  an  appeal  to  the  pope,  as  for  instance  cardinal 
Campejus.    Neither  the  time  nor  the  court  does  appear  m  this  paper,  and , 
another  instrument  lias  been  tacked  to  the  parehment  by  a  modem  string,' 
but  does  not  at  all  relate  to  the  first. paper.  •  Consider  what  is  the  pope's 
commissipp,  to  the  archdeacon  of  Leices^r,.  whomihe  mapie,bis,deteglite: 
the  pope  does  not  take  notice  hj  what  way  theqause,  oame.ibefona  him,  ^ 
whetheic  by  appeal  or  by  a  voqitipfi,  or  by  letter  ^requesti;  «so  that  hefe  is  i 
no  recital  of  any  cause  depending  ^ef<>r^.him  io  ^y  6b^p^,ii9nly  that  there 
had  been  aliepa^ipos  c^  the  r^venu^  o^  thechufch,>p4  tbajt  t^e;  alienees  had 
obtained  confirm^^pns.. from,, the  .pbpe^  <them8|e;lvi^.  .This  was  a  kind  of  . 
general  inquisition  only,  how  far  the  possession  of  the;  jreotory  had^been:  •: 
alienated.  The  two  ins(rum§p^,by i^hvph  they MToi^ldshewit  to  be b  cause, 
have  no  rela^on  to  one  aiaothei^t  but  ^cked,  together  in  modem  times^ 
Though  an  qsurped  authority,  (t  was  allovieed  by  law-  at  that  time#  and  must   ■ 
have  its  consideration :  yet  as  it  (foea  not  appeaf  i  by  this  parchment  there 
was  any  cause  depending  before  ^e  popje,  it  can  be  of  i|0  signifioatiea,  and  i 
even  if  it  had  its  utmost  force*  woul4  be  of  no  advaptaga  .to  the  rector 
against  a  cpnipositipn. 

I  am  defii^y  of  Qpii>ion,  this  :wbs  .  no  sqrt  of  evidencej  and  was  very  pro« 
perly  rejected,  by  the  judge  who  t^ed ,  the  cause.    There  is  the  stroogest 
evidlence  of  a  modus  in  t^is  Cfiuse,  .and  no  pretence  that  tithes  were,  ever    < 
2Jaid  in  kind,  except  this  paper ;  and  therefor^  thene  la  no  Joundalioni  fiM*  a. 
new  IriaL    . 


H.  18  Geo.. 3.    1745.    In  Cane. 
Ekm  V.  PigoU    [3  Atk  296.]    OwUl.  783. 

THE  bill  was  brought  for  tithes  in  kind  of  the  manor  of  bodesh^l,  in  the  Modus  of  i»L 
(larish  of  Qnainton.  The  defendant  insists  upon,  a  modus  of  forty-r  a  year,  in  lien 
eight  pounds,  m  lieu  of  all  tithes  for  that  manor.  The  plaintiff's  counsel  iR^^'  ^^  ^l 
insisted  it  was  too  rank,  for  the  whole  rectory  was  worth  but  S^^Z,,  a  year  J^™°  o'"',^^^^ 
in  Henry  the  dth's  time,  'and  the  whole  demesne,land3  of.  that,  manon  in  bntoolya  tcmJ 
queen  Elizabeth's  time,  were  worth  but  48/.  per  annum, .  so  that  the  modus   sorary  compo- 

was  fiill  as  much  as  the  manor  itself.  Mon ;  it  ap- 

f^      pearing  from  a 
*      "'••  wtum  from  tfce 
first  fruits  office*^  that  the  whole  rectory  was.  In  Hen.  BthYtime,  pf  th^  aiviiMi^vfihMio£d3/.x>ti1y,  and  was 
now  of  the  annual  mhie  of  SO/,  only ;  and  it  likewise  appearing  from  an  InqoMitioo.^Mf/  mortem^  that  the 
wliole  demesne  lands  of  the  manor  were,  in  queen  Elizabeth's  time,  worth  only  48/.  a  year. 

A  retQni.fnmi  the  first  fruits  office,  and  an  inquisition  jmiI  mor/cmy  are  not  conclusive  eridence,  but  are 
sufficient^  unless  contradicted. 
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Mr.  litdU,f6r  the  defendant,  cited  Chapman  ▼•  Monstm,  2  P.  Wms.  5G5.  (1) 
The  plaintiff  proved  as  exhibits  the  Tidne  of  the  first-fruits,  from  a  return 
made  bj  the  augmentation  office^  and  for  the  Talne  of  the  manor  an  in^ut- 
silion  pat  mortem. 

Lord  Chancbllor. — ^There  is  no  person  more  unwilling  than  I  am  to  set 
aside  such  payments  in  lieu  of  tithes ;  but  there  must  be  some  ground  of  law 
upon  which  to  support  such  payment.  The  first  objection  was,  of  its  being 
too  rank  a  modus,  and  consequently  could  not  be  time  out  of  mind,  for  the 
manor  is  now  but  80/.  per  annum,  and  according  to  the  natural  improvement 
of  lands  from  Hen.  the  Sth's  time,  it  ought  to  have  been  ten  times  as  much, 
on  account  of  money  sinking  in  its  value,  and  Lands  rising  in  theirs.  The 
returns  from  the  first-fruits  office,  and  the  inquisition  post  mortem,  though 
they  are  not  conclusive  evidence,  yet  sufficient  upon  the  circumstances  pf 
this  case,  because  the  defendant  has  not  produced  any  evidence  to  contra- 
dict it.  Taking  all  the  evidence  together,  this  appears  to  be  nothing  more 
than  a  composition  upon  agreement,  which  parsons  have  submitted  to  in 
succession  from  time  to  time,  and  is  merely  a  personal  payment,  not  a  com- 
position real,  which  is  some  charge  given  to  a  parson  upon  lands,  under  a 
deed  to  which  himself  the  patron,  and  ordinary  are  parties,  and  of  a  differ- 
ent nature  from  this.  The  plaintiff  therefore  must  have  a  decree  for  tithes 
in  kind.  (1)  jime,  p.  11. 


Issue  directed 
to  try  the  va- 
lidity of  modns 
for  the  ownen 
andoccopien 
of  lands  and  fc- 
nemenis  within 
certain  yills  in 
the  parish,  to 
pay  on  a  cer- 
tain day  to  tbe 
▼icar  or  unpro* 
priator,  a  spe- 
cified som  for 
each  villy  hi 
lieu  of  the 
tithes  of  hay. 
Stmb,  that  sach 
modus  b  good* 


T.  19  &  20  Geo.  2.    174fi.    In  Cane. 
Hardcoitle  v.  Smitkftan  and  Sclaier,  et  e  ctnUrd.    [Amb.  41.1  3  Atk. 

245.    Gwill.784. 

ORIGINAL  bill  was  brought  to  have  an  account  and  satisfaction  for 
tithes  of  hay  and  herbage,  and  agistment  of  cattle  in  several  villes  or 
townships  in  the  parish  of  Coverham.  The  cross  bill  was  brought  to  es- 
tablish a  modus  In  bar  of  the  tithes  in  kind. 

The  plaintiff  is  impropriator  and  owner  of  the  rectory  of  Coverham. 
There  are  several  villes  in  it ;  and  the  general  modus  set  up  is  laid  to  be 
an  ancient  usage  and  custom,  that  aU  and  every  occupier  of  lands  and  tene- 
ments within  those  villes,  not  being  part  of  the  demesnes  or  granges  of  the 
monastery  of  Coverham,  have  used  to  "p^y,  or  ought  to  have  pud,  time 
beyond  the  memory  of  man,  every  year  upon  St.  James*s  day,  or  as  soon 
after  as  demanded,  for  tithe  hay  for  Calburgh,  ^Mt.,  AgeUhorpe,  20^.^ 
East  Crafton,  40«.,  Bdlbar,  2/.  lat.  4d..  Frankland,  8«. 

AUomey'^General  for  plaintiff.*— 1st  question— Whether  the  modus  is 
not  void  in  law,  on  the  face  of  it  ?  2d  question — Whether  it  is  not  void 
from  external  circumstances,  deficient  in  proof?  As  to  the  1st  question, 
there  is  something  thrown  into  the  cross  bill  to  make  part  of  the  prescrip- 
tion, which  is  not  mentioned  in  their  answer  to  the  original  bill.  The  first 
difliculties  that  strike  are  in  the  collecting  the  modus.  It  is  to  be  paid  by 
all  occupiers  within  the  villes,  not  saying  by  what  occupiers,  or  of  what 
lands,  or  in  what  proportion,  or  how  to  be  collected,  or  what  remedy  is  to 
be  had  y  to  obviate  this  objection,,  the  cross  bill  says,  that  as  to  two  of  the 
villes,  the  modus  was  collected  by  tluB  constable  for  the  nse  of  the  rector, 
and  paid  to  him }  the  other  is  said  to  have  been  collected  by  a  bye-law 
man  ;  but  this  is  not  laid  to  be  any  part  of  the  prescription,  nor  whether 
the  rector  has  a  right  to  have  it  done,  or  whether  it  has  been  done  time  out 
of  mind.  As  to  the  nature  of  the  modus,  some  objections  arise  which  re- 
gard the  whole,  others  peculiar  to  some  parts.  It  is  not  good  in  point  of 
law,  by  the  rules  relating  to  modus,  or  to  answer  the  purpose  of  them  :  it 
is  not  sufificient  that  there  has  been  paid  a  certain  siun  at  a  certain  day,  to 
have  it  established  into  a  modus,  to  stop  a  demand  of  tithes  in  kind,  but  it 
must  be  submitted  to  a  further  enqmry ;  for  it  is  to. take  away  the  right  of 
a  spiritual  sole  corporation,  and  therefore  every  modus  must  be  founded  on 
some  agreement,  by  tl^ose  who  are  able  to  bind  the  right,  that  is,  patron, 
parson,  and  ordinary ;  and  this  agreement  may  be  proved  by  a  constant 

payment 
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paymeot  of  the  modus  }  but  every  payment  is  not  conclusive  evidence  of  1745. 
it ;  but  it  must  be  of  such  payment  and  such  agreement  as  understanding  harucastle 
people  would  enter  into  ;  it  must  be  reasonable,  or  might  have  been  so  at 
the  time.  It  must  not  be  too  rank ;  that  is^  such  an  agreement  as  it  cannot 
be  presumed  the  parties  would  make,  to  pay  more  than  the  land  is  worth  -, 
or  any  other  agreement  that  shews  it  would  in  its  nature  be  prejudicial  to 
the  parties.  A  modus  ought  in  itself  to  be  as  certain  as  the  thing  in  lieu  of 
which  it  comes,  as  in  the  case  of  exchange,  where  the  nature  of  the  thing 
will  not  admit  of  an  estate  of  a  different  quality.  It  must  also  be  certain 
in  its  remedy,  due  at  a  certain  time,  and  recoverable  in  a  court  of  law.  In 
the  present  ease  the  sum  is  certain,  but  how  does  it  stand  with  regard  to 
those  that  are  to  pay  it,  the  manner  of  collecting  it,  and  the  remedy  to  re- 
cover it  ?  It  is  to  be  paid  by  the  occupiers  of  land  within  the  ville.  Are 
all  or  any  part  of  them  to  pay  it?  If  all,  how  to  be  recovered  ?  in  this,  or* 
in  the  spiritual  court,  or  at  law  ?  If  in  the  spiritual  court,  are  all  the 
owners  to  be  brought  there  ?  No,  but  all  the  occupiers.  What,  every 
occupier  of  the  whole,  or  the  occupier  of  any  particular  part  ?  Twenty 
people  may  be  occupiers,  and  each  of  them  liable.  When  is  the  money  to 
be  paid  ?  When  the  hay  is  cut.  Suppose  there  is  no  hay  that  year.  It  is 
not  confined  to  lands  sown  with  hay,  but  of  any  lands  in  the  ville.  Must 
the  rector  collect  it  from  every  occupier  ?  The  rector  can  have  no  certain 
possible  remedy,  because  he  cannot  bring  every  person  before  the  court  -,  if 
he  could  bring  them,  and  has  execution  against  them  all,  it  would  be  as  bad 
the  other  way  ^  it  would  then  be  unreasonable  on  the  part  of  the  occupiers, 
and  will  be  liable  to  the  same  want  of  presumption  that  they  woii^d  enter 
into  such  an  agreement  to  pay  a  modus  for  hay  they  never  had.  Every  one 
would  be  liable,  though  he  had  no  hay  growing :  every  owner  of  a  house 
would  be  liable  though  he  had  no  lands.  Many  moduses  have  been  con- 
demned as  illegal  on  this  very  consideration.  Hob.  829.  1  Saund.  142. 
1  Ventr.  2 ;  which  is  a  modus  very  like  the  present,  where  every  occupier 
of  land  was  to  pay  a^groat.  2  Keb.  280.  Next,  as  to  the  modus  of  Cal- 
burgh^  which  is  not  for  the  whole  of  the  ville,  but  with  an  exception  of 
all  the  demesnes  and  granges  of  the  monastery;  that  is  totally  void  for 
uncertainty  :  there  is  no  certainty  what  land  or  places  are  to  be  discharged 
by  this  description.  What  are  the  demesnes  ?  Must  the  rector  have  re- 
course to  Henry  the  8th*s  time  to  know  ?  lliey  are  not  like  the  demesnes 
of  a  manor :  perhaps  that  might  be  certain  enough  known  from  the  bounds 
of  the  manor;  but  the  demesnes  of  a  monastery  can  be  only  known  by  what 
they  had  in  their  own  possession  for  their  own  time  -,  and  they  might  have 
for  their  demesnes  cme  year  what  might  not  be  so  for  the  next.  The  law 
has  taken  notice  of  this  kind  of  prescription,  and  it  is  certain  (L  Ventr.  97.) 
that  if  I  prescribe  in  a  viUe  I  cannot  prescribe  for  part  of  it. 

LoBD  Habdwicke,  C.  This  is  not  claiming  any  interest  by  prescription, 
hat  it  operates  by  discharging  themselves. 

AUomey-GeneraL  The  modus  for  the  hay  amounts  to  7/.  a  year  5  and  it 
appears  by  the  accounts  of  the  monastery,  that  the  whole  tithe  for  hay 
amounted  to  but  40«.  which  is  proof  of  its  being  a  rank  modus. 

BooUe  on  the  same  side.  It  is  a  general  rule,  that  whenever  a  right  and 
remedy  are  taken  away,  another  as  certain  right  and  remedy  must  supply  ^ 

its  place.  Another  rule  is,  every  modus  must  he  reasonable,  to  induce  a 
supposition  it  had  a  good  and  legal  agreement  3  and  he  applied  these  rules 
to  Uie  present  case,  and  cited  the  case  of  the  liishop  of  Hereford,  in  the 
exchequer,  1723. 

The  pJaintiffs  offered  to  read  in  evidence,  in  order  to  shew  the  value  of 
the  land  and  tithes  in  H.  8.*s  time,  the  inquisition  which  was  returned  by 
the  commissioners  appointed  "by  the  King  to  enquire  into  the  value  of  them. 
They  had  the  return,  but  not  the  commission  by  which  the  commissioners 
were  appointed..  It  was  objected  on  the  part  of  the  defendant  to  the 
reading  the  inquisition,  there  having  been  no  order  obtained  to  ))rove  the 
exhibit  -,  and  that  as  the  original  authority  by  which  the  inquisition  was 

VOL.  II.  n  token 
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1745.        taken  dSd  not  appear^  tliey  eould  not  pnidiioe  as  evadenoe  wbat  was  done  in 
HARDCAiTLX    pDrsQanoe  of  it.    Note.  It  was  aaid  to  be  lost,  bm  there  was  no  pvoof  of  it. 
*•  Lord  Cbakgk&lob.     I  never  knew  the  commission  required  in  these 

eases  -,  inqaisitions  post  mortem  must  be  prodnoed,  because  tiiey  are  of  A 
private  nature ;  but  this  u  a  thing-  so  notorious,  there  is  no  occasion  for  it. 

Cleric,  on  the  same  side.  It  depends  on  the  nature  of  modus,  which  has 
several  essential  mariu  and  higredients,  and  is  not  good  without  them  ^  one 
is,  it  pre- supposes  an  agreement  between  all  the  parties  necessary  to  the 
making  it ;  and  if  a  bill  is  brought  for  payment  of  tithes  in  kind,  and  a 
modus  is  set  up  in  bar  to  it,  it  is  setting  up  an  inquiry,  whether  there  ever 
was  such  an  agreement  ?  And  it  is  the  same  as  if  a  bill  was  brought  to 
carry  articles  into  execution. 

Mr.  JMnnioik  cited  Stop  v.  Peacock,  d  Lev.  886  (1),  which  seems  to  be 
against  the  plsintiff  5  but  the  roll  in  the  C.  B.  Uil.  6  W.  et  IL  Rot.  1896, 
does  not  warrant  the  report. 

Murray,  SoUcitor-General,  for  defendants.  The  agreement  pre*sup« 
posed,  in  order  to  support  a  modus,  must  have  been  between  the  patron, 
parson,  ordinary,  and  tenants  of  the  lands ;  yet  as  the  occupiers  are  liable  to 
pay  tithes  in  kind,  and  the  modus  in  lieu  of  them,  when  it  comes  mto 
dispute  the  payment  is  laid  to  be  by  the  occupiers*  What  can  be  the 
original  of  mocius  of  land  in  Afferent  occupiers,  but  that  at  the  time  of  the 
agreement  they  must  have  been  all  in  one  owner  ?  there  are  many  instances 
of  this  kind  in  Dnnvers.    Rolls  Abr.  under  title  Tithes. 

Another  case  that  happens  is,  where  tliere  is  a  modus  for  lands  in  a  pork. 
A  modus  absolutely  for  a  park  is  at  an  end,  if  it  is  disparked,  but  not  if  the 
modus  is  for  land  oontained  in  a  park,  which  may  at  the  aommencencDt  of 
tike  modus  beloi^  to  one  owno* ;  is  a  mcNius,  thus  begun  on  a  right  foun* 
dation,  to  be  destroyed  by  a  subsequent  accident  of  limds  coaung  into  the 
hands  of  different  owners  and  occupiers  ?  The  argument  used  on  tlie  othcv 
side  extends  to  this ;  and  if  it  Iwlds,  whenever  lands  come  into  different 
hands,  there  is  an  end  of  the  modus  $  such  a  modus  cannot  be  laid  for 
every  ftrm,  but  for  the  whole. 

This  matter  was  fally  discmsed  i»  the  case  <tf  Cooper  v.  Andtams,  in  Hob. 
90(2).  The  diBputecan  only  be  amongst  the  occupiers ;  they  are  iA  contri- 
butaiy  to  the  modus ;  if  they  take  the  land  after  such  a  moda$  and  division> 
they  tdce  it  iidiject  to  the  (iarge  \  but  the  same  argument  will  hold  in  that 
ease,  if  letting  lands  to  different  persons  destroys  the  modus,  for  it  is 
against  the  occupiers  the  parson  is  to  have  his  remedy,  it  is  on  this 
reasoning  the  case  in  ft  Lev.  goes;  it  was  in  this  shape,  the  case  of  the 
Bishop  of  Hereford  came  bd^rs  the  case  of  exchequer,  16th  FebruBcy, 
1728.  It  was  the  Bishop  of  Her^rd  v.  Pain,  and  the  modus  set  up  wss, 
that  the  inhabitants,  owners,  and  occupiers,  had  paid  a  yearly  rest  for  hagr 
growing,  &c.  in  the  following  proportions :  The  court  lield  the  mod«a  to 
be  bad,  because  there  were  no  proportions  settled  between  the  oocupieis, 
which  would  occasion  inflnite  disputes. 

In  17d3i  it  was  the  Bishop  of  Jffsps^srd  as  rector  of  JVhitckureh,  x.  the 
Duke  of  Bridgowater ;  there  sd  answer  was  put  m,  and  a  csoss  ^It  broi^hS 
to  establish  the  modus,  to  wiiioh  these  was  a  demurrer.  The  parish  was 
divided  into  townships,  smd  the  several  quotas  were  ascertained  betiweeu 
them,  and  the  inhaiiitants of  each  township  contributed  to  it;  and  it  had 
been  ascertained,  and  usually  collected  by  a  constaldew  It  was  said  4k 
occupiers  of  lands  in  that  parish  had  paid  yeariy,  o»  the  1st  of  November, 
12 J.  15«.  4(/.  for  hay  growing  in  the  parish.  The  demurrer  was  solemnly 
argued,  and  an  issue  directed  to  try  the  Ihct  of  the  modus,  and  so  it  rests 
at  this  day ;  so  that  in  1792  tiiey  laid  the  proportions  of  the  villes,  but  not 
amongst  the  people  of  the  villes*  It  then  came  beftire  the  court,  as  this 
does  now  3  admit  the  ihct,.  and  the  modus  is  the  same.  The  demunrer  was 
over-ruled  after  the  judgment  in  1728i  and  the  &ct  seat  to  be  tried,  which 
could  not  have  been  done,  if  there  had  been  no  difference  in  the  cases  5  but 
as  the  modus  was  laid  in  the  last,  the  court  thought  it  good,  if  the  focts 
were  true.  (l)  j^nte,  vol,  I.  p.  W7.       (2)  AfUe,  woh  1,  240.  As 
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As  to  the  particolar  case  of  excepting  the  demesnes^  the  modus  is  good^ 
because  1  may  lay  it  as  to  part  of  a  parish,  or  as  to  the  whole  except  such 
a  farm. 

The  objection  to  the  modus  supposes  the  agreement  now  made,  but  it  is 
an  immemorial  agreement ;  and  if  they  can  shew  tithe  hath  been  paid  for 
any  particular  part,  it  will  prove  that  not  to  be  pcurt  of  the  demesnes. 

Lord  Harowickk,  C.  This  is  a  cause  of  much  consequence,  for  it  con- 
eerm  every  modus  in  the  kingdom  of  this  kind,  which  I  believe  are  far  from 
being  few,  and  have  continued  time  out  of  mind. 

It  is  said  such  customary  payments  ought  not  easily  to  be  broke  into,  and 
that  the  court  will  not  be  induced  to  shake  them  upon  objections  that  are 
not  of  real  weight  and  moment ;  and  though  tithes  in  kind  are  the  right  of 
the  parson,  yet,  where  there  have  been  customary  payments  immemorially 
made  (and  that  is  admitted  in  the  strongest  manner  in  the  present  case, 
and  that  tithes  in  kind  have  never  been  paid,  as  long  as  the  memory  of  any 
man  now  living  can  reach  back),  parsons  who  accept  living  sunder  such 
expectations,  and  purchasers  who  buy  on  the  faith  of  such  customs  and 
usages,  according  to  that  value,  would  receive  great  disappointments  if 
they  were  disallowed  $  and  unless  there  was  some  unsurmoantable  reasou 
for  it,  it  would  be  unreasonable  to  make  purchasers  deceived,  that  the 
owner  of  the  impropriation  should  reap  a  benefit  for  which  he  has  not  paid. 
Bat  still  the  roles  of  law  must  be  adhered  to,  and  therelbre  it  must  be  con- 
sidered, whether  this  modus  is  agreeable  to  the  rules  of  law  ?  If  it  is 
established,  it  must  be  so  on  the  cross  bQl^  and  therefore  it  must  be  oonsi- 
itcfw  on  that. 

The  prescription  there  laid  is,  that  all  and  every  occupier  of  lands  and 
tenements  In  those  vifles,  not  being  part  of  the  demesnes  or  gtanges  of  the 
monastery,  have  used  to  pay,  or  ought  to  have  paid,  every  year  on  St. 
James's  Day,  or  as  soon  after  as  demanded,  the  several  annual  sums 
ibllowing :  then  states  the  particular  sums  to  be  paid  in  each  viUe. 

Many  objections  have  been  made.  1st,  It  is  unreasonable  with  regard 
to  the  occupiers,  because  the  modus  includes  aU  occupiers  of  woods, 
houses^  and  ail  kinds  of  tenements  whatsoever,  though  they  produce  no 
hay,  and  makes  them  liable  to  contribute  to  the  modus,  who  would  not 
have  been  liable  to  pay  tithes  in  kind,  which  raises  a  presumption,  that  no 
such  agreement  could  have  been  entered  Into  by  the  patron,  Mlinary, 
parson,  and  occupiers.  I  am  of  opinion,  if  it  did  afford  Bntik  a  prssomption, 
it  would  lie  in  the  parson's  mouth,  as  well  as  in  the  occupiers,  to  object  to 
It ;  but  I  think  it  does  not  create  such  a  presumption,  because,  suppose  at 
the  time  of  the  agreement  or  establishment  of  such  a  modus,  all  die  lands 
were  in  the  ownership  of  one  person,  or  if  they  were  not,  it  vrould  not  be 
nnreasonable,  for  those  who  were  at  that  lime  owners  of  wood  or  arable 
land,  and  had  besides  land  that  produced  hay,  or  that  by  the  diiRM«nce  of 
culture  might  produce  bay,  to  charge  themselves  with  this  payment  by 
reason  of  the  change  ami  contingency,  that  their  lands  might  be  turned,  in 
point  of  use,  to  produce  tithe  hay,  though  they  did  not  at  that  time }  and 
this  is  frequent  in  these  kinds  of  modus,  and  has  happened  in  s^eral  cases, 
as  in  1  Ventr.  d.  where  the  objection  was,  that  all  the  occupiers,  &c«  were 
to  pay  a  groat  fbr  herbage,  but  it  never  was  objected  that  those  might  pay 
who  had  no  herbage  at  all  5  therefore,  no  certain  presumption  can  arise, 
tbai  no  suc^  agreement  was  entered  into,  from  the  general  charge  laid  on 
all  occupiers. 

AMther  objection  from  the  rule  of  law,  for  want  of  a  sufficient  certainty, 
that  die  modus  or  customary  payment  ought  to  be  equally  certain  with  the 
tithes  in  kind.  The  rule  is  so,  and  hdd  to  be  so  in  Startup  v.  DaderUge  (1) , 
but  that  doctrine  must  not  be  weighed  with  grains  and  scruples.  The  case 
of  Cooper  v.  AndrewSj  Hob.  99  (2) ,  was  not  so.  There  was  a  modus  for  140 
acres,  parcel  of  an  ancient  park.  It  was  laid,  that  he  and  all  those  whose 
estate  he  had,  and  aH  farmers  and  occupiers,  have  used,  time  oiirt  of  mind, 
to  pay  every  year  2#.  and  a  shoulder  of  t\tty  third  doe  for  all  tithes.     Was 

(1)  Ante,  Tol.  I,  666.  (2)  Stipra,  this 

h2 


8MITHS0N. 


100  TITHE  CASES. 

1745.         this  equally  certain  with  the  tithes  ?  I  must  take  the  modus  from  the  stafi 
HARDCASTLE    of  tile  agreement  supposed  to  have  been  entered  into  time  out  of  mind^  and 
that  the  parties  considered  the  satis&ction  for  the  tithes  to  arise  out  of  the 
shoulder  and  the  2f .  together ;  and  then  how  uncertain  as  to  part  of  it !  for 
no  deer  might  be  killed,  or  only  two^  and  then  the  parson  could  have 
nothing  from  it )  so  that  it  was  not  possible  to  say^  that  what  was  stipulated 
for  was  equally  certain  as  the  thing  in  lieu  of  which  it  came,  for  the  lands 
would  have  produced  something;  and  yet  this  was  held  to  be  a  good 
niodus,  even  afiter  it  was  disparked,  and  no  deer  could  be  killed  ;  so  that 
the  only  satisfieustion  was  the  2s,  and  the  modus  remained  annexed  to  the 
land,  and  might  have  been  laid  without  the  park.     I  mention  this  to  shew, 
that  when  the  books  speak  of  the  equal  certainty  of  a  modus,  they  must  be 
understood  to  a  common  intent,  and  not  to  every  possible  intent.    In  the 
present  case,  the  payment  is  equally  certain,  the  sums  are  ascertained,  and 
1  see  no  objection  in  that  respect ;  but  it  is  said,  the  uncertainty  is  in  point 
of  remedy  $  for  that  the  rector  would  be  without  remedy,  or,  what  is  equal 
to  none,  he  must  sue  in  the  spiritual  court,  and  make  all  the  occupiers 
pardes  to  his  libel ;  so  that  the  death  of  any  one  would  make  an  abatement, 
for  they  are  all  jointly,  not  severally  liable.    This  is  an  objection  which 
deserves  to  be  considered.     It  was  observed  in  the  reply,  that  the  modus  is 
laid  fbr  the  occupiers  of  lands  and  tenements  within  the  ville,  .and  not  said 
all  the  occupiers,  or  the  occupiers  of  all  the  lands,  so  that  it  is  uncertain, 
fbr  perhaps  some  only  are  liable,  and  it  is  not  shewn  which  are  so  ;  but  I 
understand  the  manner  of  laying  it  imports  all  the  occupiers  of  all  the  lands, 
and  what  was  said  in  the  Bishop  of  Hereford *s  case  is  an  answer.    It  is  an 
indefinite  proposition,  which  is  universal :  and  it  is  bud  they  used  to  pay  the 
'Several  annual  sums  in  lieu  of  all  tithes  of  hay,  upon  all  and  every  the  lands 
and  tenements  within  the  ville ;  so  that  taking  both  parts  together,  it  makes 
it  plain  the  custom  is  laid  fbr  all  the  occupiers  of  all  the  lands  :  but  as  to 
the  remedy,  suppose  all  the  occupiers  were  jointly  liable,  how  hr  will  that 
affect  what  is  said  of  the  unreasonableness  of  making  all  the  occupiers 
parties  in  the  ecclesiastical  court }  for  that  is  the  legal  remedy,  and  that 
which  the  common  law  allows ;  and  the  remedy  in  courts  of  equity  is  not 
taken  notice  of  by  the  common  law,  but  only  dravm  here  in  respect  to  the 
account.    It  is  said,  on  the  part  of  the  defendant,  that  at  the  time  of  this 
.agreement  all  the  lands  might  belong  to  one  owner,  and  then  it  was  not 
unreasonable,  and  the  future  division  will  not  destroy  it  now  -,  a  modus  to 
be  paid  by  the  occupiers  and  owners  of  the  demesnes  of  a  manor,  let  them 
be  ever  so  lai^,  or  divided  amongst  ever  so  many  hands,  is  good.     If  it 
was  so  in   its  commencement,  subsequent  alterations   have  never  been 
allowed  to   destroy  a  modus.     Modus  vnthin  parks  are  all  authorities. 
Barker  v.  Cocker,  Hob.  329  (1).  Cawperv.  Andreas,  Hob.  39  (2).  Skeiton  v. 
Mountague  (3) ,  are  so.  Let  the  lands  of  a  park  be  1000  acres,  and  divided  into 
100  hands,  if  the  modus  was  good  in  the  occupation  of  one,  it  is  so  of  a  great 
many.     If  this  doctrine  was  to  prevail,  that  by  reason  of  the  difficulty  of 
remedy,  you  might  destroy  the  modus,  it  will  extend  to  every  case  of  a 
park  or  manor ;  and  what  an  extensive  consequence  will  this  have  in  the 
several  moduses  of  this  kind  ?     I  think  the  cases  cited  to  prove  it  do  not 
come  up  to  it,  but  rather  support  the  contrary,  that  a  modus  latiTin  the 
occupiers  of  lands  is  a  good  modus.     In  Cowper  v.  Andrewa^  it  vrasvUJd  in 
the  owhers  of  the  fee,  and  all  the  farmers  aiid  oeeupiera  jointly.    Was  the 
remedy  against  all  jointly?    I  apprehend  not.     If  it  had  been  Itud  in  the 
owners  only,  it  would  not  have  been  gooc),  because  the  owners  might  have 
resided  out  of  the  jurisdiction  of  the  spiritual  court,  and  consequently  there 
could  have  been  no  remedy  against  them.     The  formers  and  occupiers  must 
therefore  be  liable.     Does  not  that  come  up  to  the  present  case,  and  will 
not  Ihe  law  be  the  same,  whether  there  are  140  or  1000  acres  ?    The  law- 
makes  the  occupiers  equally  liable  to  the  parson.    *Skelton  v.  Mountague  is 
the  same  ^  there  the  modus  was  laid  ^  the  occupiers  ;  the  quantity  of  land 
does  not  appear,  but  that  makes  no  difference.     I  take  no  notice  of  tlie 

(1)  jinte,  tdI.  1,  p.  321.  (2)  Stqna.  ground 

(3)  slnte,  vol.  l,p.248. 
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ground  of  the  objection ;  though  occupiers  cannot  prescribe  generally  to 
gain  an  interest^  yet  they  may  for  a  discharge,  as  in  3  Lev»  Stop  v.  Peacock, 
I  mmtion  this  to  shew^  that  moduses  have  been  allowed  as  good,  though 
the  prescription  has  been  laid  in  the  occupiers^  and  though  the  number  of 
them  has  been  great  and  uncertain. 

Another  case  was  cited  for  plaintifif.  Barker  v.  Cocker ^  Hob.  329  (I),  which 
is  not  applicable  here,  because  it  is  not  a  modus,  it  was  a  custom  that  all 
lambs  in  the  parish  should  be  cast  together,  and  the  tenth  part  or  tithe 
iamb  should  be  paid  ibr  tithes.  This  pretended  custom  was  condemned, 
because  it  might  happen  that  a  man  might  have  but  one  lamb  and  lose  it. 
It  was  no  modus,  but  only  a  mere  advantageous  method  for  the  parson,  of 
paying  tithes  in  kind. 

The  casein  2  Keb.  280  (2),  is  dark  and  imperfectly  stated.  1  do  not  know 
what  to  make  of  it ;  whether  he  meant  that  it  should  be  laid  quilibet,  to 
pay  the  whole,  or  that  it  should  be  laid  jointly  and  severally,  is  quite  uncer- 
tain ;  and  it  is  very  different  from  the  case  of  Slop  v.  Peacock  (3). 

I  am  not  giving  a  certain  opinion,  but  it  is  not  clear  to  me  that  it  would 
be  necessary  to  make  every  occupier  of  lands  a  party  to  the  libel.  It  is 
certain  the  modus  affects  all  the  lands;  and  it  is  alleged  by  the  answer, 
that  every  part  of  the  land  is  chargeable  with  the  modus,  the  consequence 
of  which  i9,  tliat  no  occupier  could  be  discharged,  unless  the  whole  modus 
is  paid  ;  and  if  that  l>e  so,  I  think  it  would  be  a  very  reasonable  construc- 
tion, for  the  ecclesiastical  court  to  make  every  person  liable  for  the  whole, 
and  leave  them  to  make  contribution  amongst  themselves  :  if  the  remedy 
was  from  the  land,  it  would  be  so,  for  if  a  rent  comes  out  of  land  ever  so 
much  divided,  every  part  is  charged  with-  the  whole.  It  is  true,  in  this 
case  the  lands  are  not  liable,  there  is  no  real  remedy  for  them ;  but,  how- 
ever, the  occupiers  are  liable  in  respect  of  the  lands,  and  therefore  I  think 
it  is  a  reasonable  ground  to  say,  every  occupier  makes  himself  liable  for  the 
whole,  consequently  the  rector  may  take  his  remedy  against  any  of  them. 
.  But  be  that  as  it  will,  how  does  this  case  come  before  mc  >  if  there 
had  been  nothing  more  in  it  than  what  passed  in  the  case  of  the  Bishop  of 
Hereford,  I  should  not  think  mvself  warranted  to  disallow  or  over-rule  this 
modus,-  without  having  the  fact  tried  :  the  last  cause,  which  is  the  material 
one,  was  depending  in  that  court  which  has  the  proper  jurisdiction  of 
tithes,  so  fiir  as  they  come  under  the  jurisdiction  of  a  court  of  equity ;  that 
court  has  the  most  knowledge  and  experience  of  them.  The  bill  was  there 
brought  and  demurred  to,  the  demurrer  was  argued,  and  solemnly  adjudged 
by  tlie  whole  court  to  be  over- rilled ;  it  is  said,  not  upon  the  opinion  of  the 
court  that  the  modus  was  good,  but  that  the  court  thought  it  too  much  to 
disallow  the  modus  upon  a  demurrer.  But  why  was  it  not  as  fiilly  before 
the  court  upon  the  demurrer,  as  it  would  be  at  the  hearing  of  the  cause  ? 
That  was  the  proper  time  for  it.  Are  not  the  merits  of  a  modus  often 
examined  upon  a  motion  for  a  prohibition  in  the  common  law  courts  ?  The 
demurrer  was  over-ruled,  the  cause  came  on  again  to  be  heard  in  1732/ 
before  L.  C.  B.  Reynolds  :  there  was  then  a  new  C.  Baron,  and  the  court 
still  persisted  in  not  giving  way  to  the  objections  of  law,  but  were  of 
opinion  the  modus  ought  to  be  tried  ;  and  the  C.  Baron  said,  if  it  was  good 
in  fact,  he  saw  not  why  it  was  not  so  at  law.  Comyns  was  of  the  same 
opinion.  Here  is  then  an  authority  of  the  court  of  exchequer  (the  most 
experienced  in  causes  relatmg  to  tithes),  before  two  different  Chief  Barons. 
There  was  no  appeal  from  that  decree,  though  it  was  a  case  of  great  value 
and  consequence. 

This  court  would  take  too  much  on  itself  to  say,  that  such  a  modus  con- 
tinued immemorially,  and  when  no  tithes  had  been  paid  in  kind,  and  after 
such  a  cause,  ought  to  be  over-ruled  without  suffering  the  facts  to  be  tried : 
a  great  many  of  the  objections  that,  have  been  made,  the  parties  may  avail 
themselves  c^  at  the  trial ;  for  every  thing  that  goes  to  lessen  the  presump- 
tion, that  such  an  agreement  could  have  been  made^  is  proper  to  be  insisted 
All  bdbre  the  court  and  jury.  As 

(1)  Supra.  (^)  Ante,  vol.  1,  p.  457.  (3)  Supra. 
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1745.  Ai  to  the  duBtinctioiia  that  bave  been  made  betWeefi  the  case  of  the 

HAR0CA8TI.B     Bishop  of  Hereford  and  this,  it  must  be  observed,  that  the  case  ia  1723  is 

very  different  from,  the  latter  -,  the  modus  as  there  laid  was  oot  good.  It 
was  laid  that  there  had  been  an  andent  usage  and  prescription  in  the  parish 
of  Whitchurch,  time  out  of  mind,  that  the  owners  and  occupiers  of  lands 
had  paid  a  yearly  sum  to  the  rector  in  lieu  of  all  tithe  hay  growing  there, 
and  that  each  township  had  paid  yearly  a  certain  sum  as  such  modus ;  that  the 
same  hud  been  usually  collected  by  the  constable,  and  delivered  by  him  to  the 
rector,  to  prevent  trouble.  As  this  is  laid  it  is  no  modus,  for  it  is  no  sum 
certain  ^  but  the  ascertaining  it  is  referred  to  another  instrument,  and  that 
instrument  does  not  authorise  it,  as  it  is  laid ;  for  the  bill  was,  that  the 
owners  and  occupiers  have  paid ;  the  instrument,  that  the  inhabitants^ 
owners  and  occupiers  -,  and  the  inhabitants  may  be  so,  without  occupying 
an  inch  of  ]and>  and  therefore  it  is  not  possible  to  say  what  the  modus  is  t 
as  it  stands  in  the  register,  it  makes  every  inhabitant  Uable  to  tithes,  though 
he  receives  alms  from  the  parish,  which  is  absurd,  and  shews  that  the 
modus  is  ill  laid  j  and  in  the  bill  it  is  doubtful  and  uncertain  what  the 
modus  is.  The  cause,  as  brought  on  in  1737,  seems  to  me  exactly  the  sam^ 
with  the  present.  It  is  there  laid  as  an  ancient  usage  and  custom,  that  the 
occupiers  of  land  have  paid,  or  ought  to  pay  yearly,  to  the  rector,  the  sum 
of  2i.  1^.  4d.  for  tithes  of  bay  ;  and  then  it  distributes  the  several  propor- 
tions between  the  villes,  and  lays  it  to  have  been  time  out  of  mind  ascer* 
tained  and  settled :  this  only  related  to  the  several  distributions  amongst 
the  villes.' 

I  am  of  opinion,  that  cause  is  in  point,  and  there  is  no  material  difference 
from  the  present ;  consequently,  as  that  was  sent  to  be  tried,  before  the 
court  would  give  any  absolute  opinion  upon  it,  and  as  tliat  decree  has  stood 
without  any  appeal,  I  think  it  is  proper  for  me  to  follow  the  example. 

But  then  it  is  objected,  this  modus  is  too  rank  $  for  it  appears  by  the 
monasteries  accounts,  that  on  the  dissolution  of  monasteries  in  the  time  of 
H.  8.  it  was  said,  in  the  return  to  the  commission  directed  to  enquire,  &e. 
that  the  value  of  tithe-hay  here  was  40^.  This  was  done,  1st,  To  shew  that 
tithes  in  kind  were  then  paid,  idly.  If  tithes  in  kind  were  not  paid,  yet 
such  a  modus  to  pay  IL  for  tithes  that  amounted  to  40«.  only  is  too  rank, 
as  being  unreasonable.  As  to  the  first,  I  cannot  take  it  in  that  sense^ 
because  it  is  said  in  the  answer,  there  b  some  land  to  which  the  modus  does 
extend ;  and  if  any  land  is  liable  to  tithes  in  kind,  possibly  the  return  mmf 
have  relation  to  that :  but  it  is  said  to  shew  there  was  no  modus.  There 
may  be  an  omission,  and  at  most  it  is  but  evidenced  on  one  side,  and  there* 
fore  will  be  laid  before  a  jury,  and  any  evidence  may  counterbalance  it«  I 
think,  therefore,  to  over-rule  the  modus  upon  the  strength  of  that  rec<H-d 
at  the  hearing  of  the  cause,  when  it  is  admitted  no  tithes  in  kind  have  been 
paid,  is  going  too  far  abundantly,  and  cannot  be  conclusive. 

There  waa  an  objection  made  to  a  particular  part,  that  is  to  the  nsodus 
of  C.  with  an  exception  of  the  demesnes  and  granges  of  the  monastery, 
ist.  That  a  custom  cannot  be  laki  in  a  ville,  with  an  exception  of  paii,  and 
1  Ventr.  97.  was  cited  for  that  purpose  $  but  that  is  a  custom  laid  in  a  ville 
and  not  by  way  of  prescription.  The  present  is  lidd  in  the  owners  by  way 
of  prescription,  with  an  exception,  and  is  laid  by  the  owners  in  discharge  of 
themselves  >  nothing  is  more  common  than  such  a  modus. 

2d  objection. — That  it  is  uncertain  which  are  the  excepted  lands ;  and  to 
make  that  certain,  it  is  necessary  to  suppose  the  monastery  time  out  of 
mind.  It  might  be  so,  but  it  is  not  necessary  the  lands  shoidd  have  had  at 
the  time  of  commencement  of  the  modus  the  same  description  they  have 
now ;  (his  IS  only  by  way  of  description,  and  the  manner  of  describing  the 
lands  is  not  material. 

The  objections  may  be  all  considered  by  the  court  on  the  return  c^  the 
verdict,  therefore  let  there  be  an  issue  to  try  the  fact  of  the  modus.  As  to 
the  agistment,  the  bill  must  be  dismissed. 

H.  l» 
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H.  19  Geo.  2-   1746.    lkmgla$  v.  Fane.  [1  Wita.  1280  vijw 

PER  Lord  CaANcsLduoa.   This  court  never  h«8  diamiBsed  bills  f[>r  tithes^  Court  of  Chan- 

to  leave  plaintitfs  to  their  suits  in  the  spiritual  court,  or  at  law^  bat  eery  will  not 

only  difimissed  them  when  there  has  appeared  to  be  any  good,  l^gal>  or  ^^^'^^^  ^^ 

equitable  bar,  or  defence*    Before  the  restraining  statutes,  parsons  could  i^^^  plaintiff 

not  alien  or  make  agreements  to  bind  the  inheritance  of  the  church,  without  to  his  suit  in 

the  consent  of  the  patron  and  ordinary)  and  since  the  statute  ft  has  been  the  spiritaal 

doubtful  whether  such  agreement,  so  confirmed,  should  be  carried  into  fK**^l^'^^|L| 

execution ;  but  I  do  agree  there  have  been  cases  since  the  statute,  where  de-  |^^^  or^lqal^' 

crees  have  l>een  made  to  confirm  compositions  relating  to  the  rights  of  the  table'bar. 

church,  which  have  been  by  the  consent  of  the  parson,  patron,  and  ordi-  CompoiitioDi 

nary,  but  this  has  been  always  where  such  compositions  have  been  presumed  ^y  P*"?''^^?* 
./'-.,,«.     ^  ,,',    ^  %  tponandorcn- 

to  be  for  the  benefit  of  the  church.  o^r-^  y^^ 

been  coafiraed  liy  deem,  tf  net  the  rescral&iag  statatef ;  bat  sueh  omnpodtloot  hate  always  been  presomed 
to  be  ibr  the  benefit  of  the  ehnrob. 

K  20  Geo.  2.   1747-    In  Cane.  1747. 

Tkom€U  Carte,  Administrator  of  John  Carte,  late  Vicar  of  Hinckley,  ^""^ 
in  the  County  of  Leicester,  Clerk,  deceased,  y.  Mobert  Ball,  Tho~ 
mas  Taylor,  Thomas  Shewell,  and  others,  Occupiers  of  Lands  in 
the  Parish  of  Hinckley,  The  Dean  and  Chapter  of  Westminster, 
Impropriators  of  the  said  Parish,  and  their  Lessee,  Francis  Trot- 
man. 

[3Atk.496.]     IVes.  8en.3  (I).    Gwill.  797* 
^1%E  bill  was  brought  for  a  subtraction  and  account  of  tithes,  against  the  A  rector  hat  a 
A    inhabitants  and  occupiers  of  Hinckley  in  Lefcestershire.    The  defend-  ^^  ^^ 
aats  insist  upon  a  contributory  modus  of  i7«.  for  the  lands  which  they  hold  only  to  prove 
of  the  hamlet  o^  Hide,  in  the  same  parish.    The  dean  and  chapter  of  West-  bimeelf  rector. 
nainster,  who  are  the  rectors,  do  not  in  their  answer  disclaim  the  right  to  Bat  it  is  other- 
the  tithes,  but  refer  to  their  lessee,  who  apprehended  she  had  no  right,  and  ^^  ^^^^' 
had  never  coUected  them.  ^  ahew^an 
Mr.  ^/toriMjp-Gettara/ for  the  defendants. ^He  said,  a  yicar  of  common  actoal  endow- 
right  is  not  entitled  to  tithes,  but  by  yirtue  of  an  endowment  or  grant  from  m«>^t  or  eii- 
tbose  who  are  the  cnmers  of  th6  land.     An  Adcient  payment  for  tithes  is  a  ^^^'^  ^^^ 
niod»,  and  «ippoM»  an  at;i«ement  originaUy.  T^ertificte 
Lord  CsANcaLLOB.    A  general  charge  of  an  endowment  is  sufficient  to  from  a  foreign 
entitle  the  plaintiff  to  siiew  fm  endowment  at  the  hearii^,  without  men-  abbot,  of  an 

tioning  the  particukur  sort  of  endowment.  original  agree- 

^         "^  juf      ment  between 

"^^'  the  rector  and 

(1}  In  TVowf  T.  ff^kUtkeadf  pott,  Mich.  wardens.    Thmt  tlie  defendants,  the  occn-  vicar  in  rels- 

1775,  the  abore  case  is  stated  to  be  erro-  piers,  had   daring  the  whole  of  the  said  tion  to  the 

neonsly  reported  in  Atkyns,  and  alao  in  John  Carte's  incumbency  (Tiz.  from  1720  to  tithes,  not  al. 

Vcsey  i  and  a  different  statement  of  it  is  1735)  holden  dirers  lands  in  the  hamlet  of  lowed  to  be^ 

^Ten  in  an  appendix  to  the  case  of  the  re-  Hydes,  and  had  reaped   therefrom    great  read  in  eri-  ^ 

spoodeat  on  thie  appeal  in  that  caase,  en-  quantitiea  of,  com  and  h&y,  and  had  carried  dence,  as  it  did 

tatled,  «  No.  5.  The  case  of  Carte  against  away  the  same,  togcKicr  with  divers  qnan-  not  appear  that 

SaU,  extracted  from  the   records  of  the  titles  of  smiilt  tithes,  without  havinff  made  it  came  out  of 

.coozt  of  Chancery/'    The  following  is  a  anv  satisfaction  for  the  same  to  the  said  the  charter 

copy  of  the  st  lement  of  the  case  eontaiaed  John  Carte,  during  his  life.  house  of  the 

io  the  appendix  referred  to.  /Vayer  if  tU  Biitf.— Thai  the  defendants,  abbot,  or  that 

The  p!ainliff*s  bill  sUted,  that  by  some  the  deau  and  chapter,    and  their  lessee,  be  was  the  pro- 
ancient  endowment,  usage,  or  prescription,  might  admit  the  title  of  the  vicar  to  all  the  P^  oflicer  to 
the  ricars  o(  Hinckley  were  entitled  to,  and  tithes  arising  within  the  hamlet  of  Hydes ;  aeep  the  re- 
ought  to  have  received,  all  tithes  (corn  and  and  that  the  other  defendants,  the  land-  cords.    A  car- 
hay,  as  well  aa  small  tithes)  whatsoever,  boldeis^  night  be  decreed  to  aocount  with  tificate  from  a 
yearly  arising  within  the  township  or  hamlet  the  plaimUff  for  the  several  tithes  aforesaid,     fortign  abbey 
o£  Hydes,  part  of  the  parish  of  Hinckley ;  The  defendants,  the  oocupiera,  said,  tiiey  was  not  allow- 
and  changed  that  such  tithes  particularly  did  not  believe  the  plaintiff  was  entitled  to  ed  to  be  read, 
ajppeared  to  belong  to  the  said  vicars  by  a  all  tithes  whatsoerer  in  kind,  cither  within  even  before  the 
certain  terrier  of  the  parish,  dated  in  1698,  .  tfae  piedncto  of  Hinkley  in  general,  or  with-  reformation. 
jund  rigned  by  the  then  view  tad  cbnrch-  in  the  haoUet  of  Hydes  in  particular }  but 

insisted 
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1747.  Mr.  Attorney 'General  then  went  on^  and  said,  the  receipts  ran  in  thb 

CAKTB         manner  :— '^  May  1702,  received  then  of  Robert  'Ball,  the  sain  of  eleven 

shillings  and  four  pence,  for  the  tithe  doe  at  Lady-day,  for  his  part  of  the 

Hide  grounds.     Signed,  John  Parr.*'    Other  receipts  call  it  the  Hides  onlj. 

Mr.  Clark,  of  the  same  side,  cited  Hardcastle  v.  Snathatrnt  July  1746,  be- 
fore Lord  Hardwickb  (1),  to  shew  the  court  will  not  construe  the  oiodiB 
with  great  nicety,  where  it  is  in  genend  properly  set  oat  by  the  answer. 

Mr.  Evans,  of  the  same  side.  A  rector  has  noting  to  do  but  to  make 
out  his  title  to  the  rectory,  and  the  tithes  will  be  due  of  course  to  him,  but 
otherwise  as  to  a  vicar.  There  is  no  evidence^arises  fron\  usage,  for  the 
plaintiff  has  not  been  able  to  shew  that  tithes  were  ever  paid  to  the  vicar. 
That  a  terrier,  neither  here  nor  at  nut  priua,  has  been  admitted  to  be  evi- 
dence of  the  vicar's  right,  unless  usage  goes  along  with  it. 

Mr.  SoUcUor- General  for  the  plaintiff  said,  that  in  the  case  of  Bury  v. 
Evans  (2),  Lord  Chief  Baron  Comyns  solemnly  determined,  that  even  against  a 
lay  impropriator  you  cannot  prescribe  in  non  decimando,  and  in  e&trapa* 
rochial  places  the  king  is  entitled,  and  if  it  appears  the  rector  is  not  entitled, 
the  vicar  must. 

Lord  Chan CBLLOB.— This  is  an  unusual  demand,  as  it  is  a  bill  brought  by 
an  administrator  of  a  vicar,  who  was  for  15  years  together  vicar  of  this 
parish,  and  yet  during  all  the  time  of  his  incumbency  no  tithe  was  paid,  nor 
demand  ever  madej  but  however,  if  the  right  appears,  the  plaintiff  is  en- 
titled to  a  decree.  His  right  depends  on  two  questions.  First,  whether, 
as  standing  in  the  place  of  the  vicar,  he  has  shewn  a  right  to  the  tithes  in 
kind  ?  Secondly,  whether  the  modus  set  up  by  the  defendant's  answer  is 
not  a  sufficient  bar  to  that  right }  I  will  take  up  the  second  question  first. 
I  am  of  opinion  the  modus,  as  stated  in  the  answers  of  the  defendants,  is  not 
sufficiently  laid  in  point  of  law.  It  is  more  correctly  laid  in  the  second  an- 
swer, and  is  laid  there  in  the  following  manner  :  lis.  in  the  whole  paid  for 
the  Hides,  in  lieu  and  satisfaction  of  all  tithes,  d«.  8(/.  for  the  part  of  Hides 
in  the  occupation  of  such  a  person,  4ts.  4d>  for  the  part  in  the  occupation  of 
another,  and  Is.  for  the  part  in  the  occupation  of  another.  Two  objections 
have  been  taken  by  the  plaintiff's  counsel,  that  it  does  not  say  the  time  when 
it  is  to  be  paid,  nor  enumerate  the  persons  by  whom  it  is  to  be  paid.  As  to 
the  first,  in  the  court  of  exchequer,  if  a  particular  time  was  not  laid,  that 

court 

insisted  that  a  yeariy  modus  of  17#.  wtj^  the  death  of  the  late  vicar.  Carte,  in  whose 

payable  to  theTicar  in  lieu  of  the  tithes  of  right  the  plaintiff  claimed,  grant  to  her,  for 

the  hamlet  of  Hydes,  in  manner  following  ;  the  lives  of  three  persons,  all  then  living,  all 

tr»9.  by  the  defendant  Ball,  ^jr.  3<£. ;  by  the  manner  of  tithe  corn,  &c.  of  the  parish  of 

defendant  Shewell,  5i».  Id, ;  by  the  defend-  Hinckley;  bnt  that  she  never  received,  or 

ant  Stock,  one  third  ;  and  by  the  defendant  claimed  any  right  to,  the  tithes  in  queaCioiiy 

Taylor,  two  thirds  of  5«.8/f.  yearly  ;  making  and  was  willing  the  plaintiff  sboald  enjoy 

in  the  whole  i7s,  per  annum.  the  same. 

The  defendants,  the  dean  and  chapter,  At  the  hearing  of  the  cause  there  appeac- 

admitted  that  such  a  terrier  as  that  charged  ed  no  proof  whstsoever  (save  the  admisaoD 

in  the  bill  might  exist,  but  insisted  that  it  of  some  of  the  defendants  as  above  stated) 

was  of  no  validity,  the  same  having  been  that  the  vicars  were  originally  endowed  with 

contrary  to  the  usage  in  the  parish  before  the  tithes  demanded  by  the  Ull ;  or  that 

and  since  its  eshibition  t  and  further  in-  they  had  ever  received  any  tithes  whatevery 

sisted,  that  qneen  Elizabeth,  being  seised  either  in  kind,  or  ai6  ivkm^d,' within  the  rest 

of  the  manor,  rectoiy,  and  parish  of  Hinck-  of  the  parish. 

ley  and  of  all  manner  of  tithes,  both  great  It  was  decreed  by  the  Lord  Chancellor 
and  small,  yearly  arising  within  the  said  (Hardwickb)  that  the  parties  should  pro- 
parish,  and  of  the  adrowson  of  the  ricaragc  ceed  to  a  trial  at  law  on  the  fbllowiiig  issue  : 
thereof,  did,  on  the  21st  day  of  May,  in  the  '*  whether  the  said  John  Carte  was,  in  his 
second  year  of  her  reign,  |prant  to  the  said  life^tlme,  entitled  to  take  all  manner  of 
deau  and  chapter,  and  their  successors,  the  tithes,  as  well  great  as  small ^  arising  withSa 
said  manor,  rectory,  and  church,  with  all  the  hamlet  of  Hydes,  or  to  any,  sod  what 
their  rights,  members,  and  appurtenances,  part  of  such  tithes,"  with  liberty  to  indorse 
tenths,  oblations,  and  profits  wliatsoever ;  by  the  pottea,  in  case  It  should  be  found  on  such 
virtue  of  which  grant,  they  were  seised  of  trial  that  the  sud  John  Carte  was  entitled 
all  manner  of  tithes,  both  great  and  small,  to  some  piUts  of  the  said  tithes,  and  not  to 
yearly  renewing  within  the  said  parish.  the  whole. 

llie  defendant  Trotman  said,  that  the  (H  Antep  p.  96. 

(loan  and  chapter  did,  by  an  indcfitnre  bear-  (2)  /Jnte,  p.  72. 
kifj  date  January  12,  1737,  two  years  after 


V. 
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court  formerly  would  have  overruled  the  modus,  and  not  gone  into  the  1747, 
merits :  but  latterly  they  have  very  properly  let  in  i^  greater  latitude  of  cabte 
proof;  and  it  is  sufficient  if  it  is  laid  at  a  particular  time^  or  thereabouts. 
Ikit  the  second  is  what  I  lay  stress  upon,  that  it  is  not  said  by  whom  it  is 
to  be  paid ;  and  I  do  not  know  any  case  in  the  books  or  in  experience^ 
where  it  is  not  alleged  to  be  paid  by  somebody,  and  it  is  very  reasonable  it 
should  be  said  by  whom  i  because  the  parson  may  then  he  sure  to  whom  he 
must  apply,  or  against  whom  he  may  have  a  remedy  for  his  tithes.  This 
(!annot  be  supplied  by  saying  that  in  other  .parts  of  the  answer  they  have 
shewn  the  17«.  have  been  paid  by  those  persons  who  have  held  these  lands, 
for  that  may  be  accidental ;  and  though  it  has  been  said,  this  court  does  not 
take  customs  so  strictly  certain  as  courts  of  law,  yet  this  court  requires 
customs  to  be  substantially  laid.  If  before  the  court  of  exchequer,  where 
cases  of  this  kind  are  more  frequent,  it  would  have  been  overruled  at  once. 

The  next  question  is  upon  the  evidence.     No  proof  has  been  read  to  shew 
there  ever  was  such  an  entire  modus  paid  of  17«.  a  year;  but  the  defend, 
ants  add  several  moduses  together^  and  then  by  computation  in  arithmetic, 
make  just  tlie  sum  of  lis.     In  some  measure,  like  the  Duke  of  Grafton  a 
case  of  fines^  where  by  looking  into  the  lord  s  books,  they  found  what  was 
the  largest  fine  he  took,  and  charged  that  sum  to  be  the  customary  pay- 
ment.   There  is  no  evidence  that  these  payments  are  applicable  to  the  mo- 
dus, and  therefore  I  am  of  opinion  it  is  not  sufficiently  made  out.     Upon  the 
opinion  I  have  given  as  to  this  part,  if  the  plaintiff  had  been  rector,  1  should 
have  decreed  at  once  for  him ;  but  a  rector  differs  materially  from  a  vicar. 
A  rector  has,  and  so  has  a  lay  impropriator,  a  right  to  all  the  tithes  in  the 
parish,  and  has  nothing  to  do  but  to  prove  himself  rector  *  it  is  otherwise 
with  regard  to  a  vicar^  for  he  must  shew  an  actual  endowment,  or  evidence 
of  the  usage.    In  the  first  place^  there  is  no  evidence  here  of  payment  of 
tithes  in  kind,  which  will  be  a  much  more  material  consideration  against  a 
▼icar  that  a  rector.    Whether  the  answer  be  so  formally  drawn  as  might 
be,  yet  it  is  sufficient  as  to  the  denial  of  the  plaintiff's  right;  for  though 
the  defendants  admit  Carte  was  vicar,  yet  they  say  they  do  not  know  or 
-believe  that  he  was  entitled  to  the  inclosed  grounds  of  Hinckley,  and  to  all  or 
'  any  part  of  the  tithes.     So  that,  by  their  answer,  they  insist  he  was  not 
entided  :  bat  then  it  is  argued  for  the  plsdntiff,  that  the  defendants  setting 
up  a  modus  is  an  implication  that  the  vicar  was  entitled  to  tithes,  and  to  be 
sure  it  is ;  but  this  does  not  preclude  the  defendants  from  objecting  to  the 
plaintiff's  title,  and  it  would  be  hard  to  preclude  them,  because  they  fail  in 
the  defence  they  set  up  for  themselves.     Suppose  a  plaintiff  at  law  declares, 
and  the  defendant  pleads  any  thing  in  bar,  which  by  presumption  admits  the 
demand,  whereupon  the  plaintiff  demurs,  and  the  court  holds  the  ptea  bad, 
yet  they  will  still  see  whether  the  plaintiff  in  his  declaration  has  made  a  case 
sufficient  to  entitle  him  to  recover.     The  plaintiff  is^  unfortunately  for  him, 
precluded  by  the  rule  of  this  court  from  reading  the  evidence  of  the  endow- 
ment, which  it  is  said  would  have  put  this  matter  out  of  question. 

The  abbot  of  Lyra  in  Normandy  has  sent  a  certificate  of  the  original 
agreement^  between  the  rector  and  the  vicsLt  in  relation  to  the  tithes  ;  but 
though  it  appears  to  come  out  of  the  abbot's  hands,  yet  as  it  does  not  ap- 
pear that  it  came  out  of  the  charter-house  of  the  abbot,  or  that  he  was  the 
proper  officer  to  keep  the  records,  it  could  not  be  admitted  to  be  read. 
£ven  before  the  reformation,  a  certificate  from  a  foreign  abbey  was  not  al- 
lowed ;  therefore  as  the  original  deed  relating  to  the  endowment  cannot  be 
read,  I  must  take  it  from  the  evidence  before  me,  which  is,  that  no  tithe 
has  ever  been  paid  to  the  vicar.  The  terriers  are  very  dark,  and  I  can 
hardly  make  any  judgment  of  them ;  and  it  is  very  for  from  being  clear 
from  thence,  that  tithes  in  kind  were  ever  paid  to  the  vicar.  A  vicar  may 
not  only  be  endowed  of  the  tithes  of  a  parish,  i)ut  of  a  pension  likewise ; 
and  therefore  how  can  1  presume  ^he  was  endowed  of  the  tiihes,  when  he 
might  be  endowed  of  this  annual  payment  by  way  of  pension?  If  it  de- 
pended upon  this  only,  I  would  enquire,  whether  in  any  case  tithes  have 

been 
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been  decreed  in  kind  to  a  vicar^  where  there  is  no  evidence  of  tithes  having 
ever  been  paid  to  him  in  kind  ?  The  dean  and  diapter,  the  rectors^  do  not 
disclaim  their  right  to  the  tithes ;  if  they  had,  it  might  have  put  an  end  to 
the  question  in  fevour  of  the  vicar ;  this  being  the  cose,  i  am  not  satisfied 
he  18  entitled  to  the  tithes  in  kind )  and  therefore  it  must  be  put  in  a  method 
of  trial.  It  is  said,  the  rectors  ought  to  be  parties  to  the  issue :  but  it  is 
not  necessary  they  should ;  for  where  an  impropriator's  right  does  not  coaie 
in  question,  he  need  not  even  be  made  a  party  to  a  bill  that  is  brought  for 
subtraction  of  tithes. 

His  lordship  directed  an  issue,  to  try  whether  the  vicar  of  Hinckley  is 
entitled  to  tithes  in  kind,  for  the  hamlet  of  Hide,  in  the  parish  of  Hincklej- 

'       T.  20  &  21  Geo.  2.  1747.    Scacc 
Alnumdy  Vicar  of  Kellington,  in  Yorkshire,  v.  The  Master  and  Fel-- 
laws  of  IVinity  College,  Cambridge,  Rectors,  their  Lessee,  and 
Two  Occupiers  of  Lands  in  their  Parish. 

[2  Wood,  442.     IWils.  170.]     Gwill.  799. 

A  Borvey  ((lom  HPHE  vicar  of  Kellington,  in  the  county  of  York,  stated,  that,  for  time 
the  first  fruits  X  immemorial,  the  vicars  thereof  had  been,  by  virtue  of  some  ancient 
office)  of  the  endowment  or  laudable  custom,  entitled  to  all  small  tithes,  oblations, 
nu^^yt'token  obventions,  and  other  ecclesiastical  dues  arising  therein ;  that  he,  for  nine 
in  1563,' on  the  years  past,  had  been,  and  then  was  vicar  thereof;  that  the  defendants  R. 
dissolotion  of  and  W.  Bellwood,  had  been  occupiers  of  divers  lands  within  the  parish,  and 
P??"^^^.  had  agisted  and  depastured  barren  and  unprofitable  cattle  upon  their 
dtnce^to  pron»  grounds,  the  tithes  whereof  ought  to  have  been  paid  to  him  in  kind,  or 
the  vicar's  right  Some  reasonable  satisfaction  made  to  him  for  the  same.  The  bill  therdfore 
to  •mall  tithes,  prayed,  that  the  Bellwoods  might  discover  the  sorts  and  numbers  of  unprQ- 
d^mhT^  ^  **"  fitable  cattle  they  had  depastured  annually  during  the  said  nine  years,  and 
day  tlutt  Afflst-  ^^0^°^  ^or  the  tithes  thereof)  that  the  defendants  Sleyivorth,  Leving,  and 
menttitheisa  Sateman,  might  set  forth  why  they  encourage  the  Bellwoods  to  withhold 
■niaU  tithe.        such  tithes,  and  that  the  College  might  produce  their  surveys  at  the  hearing. 

The  master  and  fellows,  by  their  answers,  said,  they  believed  that 
the  plaintiff,  as  vicar,  was  entitled  to  tlie  small  tithes,  and  other  ecclesias- 
tical dues,  arising  vrithin  the  parish ;  that  they  then  were  and  for  maay 
years  past  had  been,  by  virtue  of  a  grant  from  Henry  the  Eighth,  impropri- 
ators of  the  rectory  of  Kellington,  and  seised  in  their  demesne  as  of  fee,  in 
right  of  their  college,  of  the  said  rectory ;  that  being  so  seised,  they,  by 
indenture  dated  the  sixth  of  May,  1740,  demised  the  same  to  the  defendants 
Cheyworth  and  Leving,  to  hold,  &c.  for  twenty  years  i  but  whether  they 
had  demised  the  same  to  the  defendant  Bateman,  or  whether  the  said 
lessees  or  Bateman,  by  virtue  of  the  leases  were  entitled  to  any  tithes  for 
barren  and  unprofitable  cattle  depastured  therein,  or  whether  the  plaintiff, 
as  vicar  thereof,  was  entitled  to  the  said  tithes,  they  knew  not.  They  further 
'said,  that  they  had  in  their  custody  several  surveys  of  the  estates  belonging 
to  the  college,  particularly  the  two  surveys  in  1663  and  15^ ;  and  also  two 
other  surveys  of  Kellington  taken  in  1CU7  and  1030,  which  the  plaintiff 
might  peruse,  and  take  copies  of  or  extracts  from. 

The  defendants  Cheyworth  and  Leving  admitted,  that  the  plaintiff,  as 
vicar  of  the  parish,  was  entitled  to  all  small  tithes,  oblations,  obventions, 
and  other  ecclesiastical  dues  arising  therein,  except  the  tithes  of  agistment 
of  dry,  barren,  and  unprofitable  cattle  >  for  that  such  tithes  of  agistment 
are  due  only  to  the  impropriate  rector  of  the  said  parish,  and  had  been 
time  immemorially  taken  and  received  by  the  impropriate  rectors  of  the 
said  parish,  or  their  lessees  or  farmers.  They  further  said,  that  the  master, 
fellows,  and  scholars,  for  many  years,  had  been  impropriate  rectors  of 
Kellington ;  and  that  they,  being  so  seised  in  fee  thereof,  did,  by  indenture 
dated  the  sixth  of  May,  1740,  demise  the  said  rectory  to  them,  with  all 
tithes  thereto  bdoi^ng,  to  hold  for  twenty  years ;  and  that  they  after- 
wards, by  indenture  dated  the  fifteenth  of  July,  1742,  demised  the  same  to 
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the  defendant  Bateman  for  seven  years,  al  one  hundred  and  ninety  pounds 
a-year.  They  denied  that  they  knew  or  b^ered  that  the  Uthe  of  agist- 
ment of  bairen  and  unprofitable  cattle  was  due  to  the  plaintiff  as  vicar ;  but 
iosisted,  that  such  tithes  had  always  been  paid,  except  as  aforesaid,  to  the 
impropriators  of  the  rectory,  or  to  their  lessees  or  farmers  3  and  (Jiat,  by 
virtue  of  their  lease,  they  had  a  good  right  thereto. 

The  defendant  Bateman,  as  under  lessee,  put  in  the  like  answer,  and 
admitted  that  he  had  received  some  satisfSeustion  of  the  other  defendants  for 
their  tithe  herbage  since  he  became  tenant  of  the  said  rectory. 

The  defendants  Bellwoods  set  forth  the  farms  they  occupied  in  the  parish, 
and  the  values  and  quantities  of  their  tithes  5  but  said,  that  they  never  had 
known  the  tithe  of  agistment  of  dry,  barren,  and  unprofitable  cattle  paid  to 
the  vicar,  but  that  it  was  constancy  paid  to  the  impropriators  or  their 
fiuners,  and  was  never  claimed  bv  any  vicar  till  lately. 

Hie  plaintiff  replied ;  the  derendants  rejoined ;  and  witnesses  were 
examined  on  both  sides }  and  upon  hearing  counsel ;  and  reading  a  book  of 
surveys  produced  by  the  College  in  the  year  1663,  of  the  fifth  y^ar  of  Queen 
Elizabeth,  folio  71,  78, 79,  another  book  of  surveys  in  1580,  of  the  thirty- 
first  year  of  Queen  £^zabeth,  several  depositions,  a  record  of  the  first 
fruits  office ;  and  a  lease,  dated  the  sixth  of  May,  1740,  from  Trinity  College 
to  the  defendants  Marv  living  and  Anue  Cheyworth,  and  several  other 
depositions,  the  Court  declared,  that  the  plaintiff,  as  vicar  of  the  vicarage  of 
Kellington  aforesaid,  is  well  entitled  to  the  tithe  of  agistment  of  barren  and 
unprofitable  cattle  depastured  within  the  said  parish  during  the  time  stated 
in  the  bill  3  and  therefore  ordered  the  defendant  Bateman,  the  under-lessee, 
to  account  with,  satisfy,  and  pay  to  the  plaintiff  the  tithe  of  agistment  of 
barren  and  unprofitable  cattle  so  depastured  in  the  said  parish,  which  he  had 
recdved  from  the  Bellwoods }  and  that  the  Bellwoods  do  account  with, 
satisfy,  and  pay  to  the  plaintiff  the  remainder  of  the  tithe  of  agistment 
during  the  time  demanded  by  bill,  with  costs  taxed  3  the  defendtuits,  the 
college,  to  have  theil'\:ost8  taxed;  and  forther  directions  to  be  reserved  till 
alter  the  report-^[^ood.] 

XiOrd  Chief  Baron  Parkcr  :  This  is  a  bill  brought  by  a  vicar  for  the  tithe 
of  agistment  of  barren  cattle,  setting  forth  that  he  is  intitled  by  endowment, 
prescription,  usage  or  otherwise,  to  all  small  tithes  within  the  parish ;  and, 
to  make  out  his  r^riit  thereto,  produced  in  evidence  an  antient  survey  (from 
the  first-fruits  office)  of  the  possessions  belonging  to  the  nunnery  of 

without  the  walls  of  York,  to  which  this  rectory  was  appro- 
priated, which  survey  was  taken  in  the  year  1563,  upon  the  dissolution  of 
monasteries  tentpme  H.  8.  whereby  it  appeared  what  species  of  tithes 
belonged  to  the  rector,  and  what  to  the  vicar,  viz.  corn,  grain  and  hay  to 
the  rector,  and  to  the  vicar  wool,  lamb,  and  all  other  small  tithes  3  also 
another  survey  taken  by  the  college  anno  38  Eliz.  was  produced^  which 
agreed  whh  the  former.  It  was  oMected  that  it  does  not  appear  by  what 
authority  the  survey  in  the  year  1603  was  taken ;  the  answer  is,  that  these 
surveys  have  always  been  allowed  as  proper  evidence,  and  to  be  read,  not^ 
withstanding  the  commissions  under  which  they  were  taken  be  lost  3  it  has 
dso  been  objected,  and  it  appears  in  proof,  that  agistment  tithes  have  been 
paid  to  the  rector  for  60  years  lost  past :  In  answer  to  this  it  is  proved  that 
before  that  time,  viz.  00  years  ago,  this  species  of  tithe  was  paid  to  two 
vicars  3  so  that  I  am  of  opinion  here  has  been  an  usurpation  upon  the  vicar 
for  60  years  last  past.  If  an  endowment  appear,  that  is  the  rule  we  are  to 
go  by,  if  it  do  not,  usage  is  the  rule,  therefore  if  there  had  not  been  this 
written  evidence,  (to  be  sure,)  the  payment  to  the  impropriator  for  60  years 
would  have  been  very  strong  proof  for  him  against  the  vicar ;  but  on  the 
other  side  here  is  a  record  which  proves  that  tlie  vicar  is  intitled  to  all  small 
tithes,  and  at  this  day  there  is  no  doubt  but  that  agistment  tithe  is  a  nvM 
^he  3  and  the  court  decreed  in  favour  of  the  vicar. 
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A  girant  from 
the  crown,  con* 
taining  these 
general  words, 
decimnsbiado- 
ruaif  ttfoad  et 
mtmet  aiiat  ded" 
maSf  not  suffi* 
cient  to  bar  the 
rector  of  his 
common  law 
right  to  tithes, 
unless  it  had 
been  expressly 
stated  in  the 
grant  what  was 
the  right  of  the 
crown. 

A  real  com- 
position is, 
when  an  agree- 
ment 18  made 
with  a  parson 
or  vicar,  with 
the  consent  of 
the  patron  and 
ordinary,  that 
lands  shall  fur 
the  future  be 
discharged 
from  the  pay- 
ment of  tithes 
in  specie,  for 
a  recompence 
made  to  the 
piuvon  or  vicar 
out  of  other 
lands. 

A  modus  is 
an  ancient 
oompositioD 
between  a  lord 
of  a  manor  and 
the  owners  of 
Che  land  in  a 
parish,  and 
rector^  which 
gains  strength 
by  time. 


T.  20  4  21  Ged.  2.    1747-     In  Cane. 
Ekbis  Y.  Dormer.    L3Atk.534.]     Gwill.  800. 

LORD  Chancbllob.  The  bill  vrss  brought  for  tithes  in  kind  of  hay,  of 
a  moiety  of  the  muior  of  Shipton,  but  comes  in  an  imperfect  manner 
before  the  court,  llie  plaintiflf  as  rector  is  intitled  to  all  tithes,  unless  there 
is  some  bar,  as  a  modus,  composition,  &c.  The  question  here  is  as  to  a 
moiety  of  the  privy  tithes  of  the  demesnes  of  a  manor,  and  thje. tithe  hay, 
whether  the  rector  is  intitled  in  point  of  pernancy  to  the  whole,  or  the 
defendant  is  intitled  to  this  moiety,  as.  well  as  to  the  tithes  of  com  ahd  grain, 
under  a  grant  from  the  crown,  the  first  year  of  Queen  Mary,  in  which  were 
these  general  words,  decimal  bladorum  4  fo^f^i  ^  omnes  aUds  dedmas.  I  do 
not  think  any  stress  can  be  laid  on  those  general  words,  and  take  them  in  their 
utmost  extent,  [they]  are  not  sufficient  to  bar  the  rector  of  his  common  right, 
unless  it  had  been  expressly  stated  what  was  the  right  of  the  crown ;  and  in 
making  out  the  grant,  the  drawer  might  probably,  at  the  request  of  the 
jgrantor,  put  in  these  general  words.  There  is  no  pretence  of  payment  ot* 
the  privy  tithes  to  the  lord  of  the  manor.  I  am  of  opinion  these  general 
words  are  by  no  means  sufficient  to  shew  a  right  in  the  defendant  against 
the  rector.' 

The  next  question  is  as  to  the  two  moduses.  The  first  objection  was,  as 
to  the  manner  of  introducing  them  in  the  cause,  for  that  in  respect  to  the 
cross  bill  they  are  not  set  out  with  any  certainty,  and  to  be  sure  they  are 
not,  and  therefore  the  cross  bill  must  be  dismissed ;  but  a  different  consi- 
deration arises  upon  the  ori^nal  bill,  notwithstanding  the  particular 
moduses  are  not  mentioned  in  the  bill,  nor  particularly  pleaded  by  the 
answer ;  yet  as  the  plaintiflTs  own  witnesses  shew  a  reasonable  ground  for  a 
modus,  it  would  be  going  too  far  to  say  that  an  account  of  tithes  should  be 
decreed,  where  even  upon  the  plaintiffs  evidence  it  appears  there  is  a  modus. 
I  am  of  opinion  therefore  the  court  is  bound  to  taJke  Notice  of  the  two 
moduses,  the  ten  shillings  for  hay,  and  five  pounds  for  the  privy  tithes  of 
the  demesne  lands.  As  to  the  first,  it  is  mentioned  to  be  a  modus  in  decU 
mando  in  the  receipt  for  it  from  the  parson,  but  the  receipt  for  the  five 
pounds  calls  it  a  composition.  It  has  been  said  that  the  moduses  are  too 
rank,  and  that  the  ten  shillings  for  hay  particularly  ace  so,  becatise  tiie 
modus  for  thie  tithes  of  com  is  but  three  and  thirty  shillings.  No  argument 
at  all  is  to  be  collected  from  thence,  because  less  might  be  in  tillage  at  that 
time  than  there  is  now.  The  objection  is  stronger  as  to  the  five  pounds  for 
the  privy  tithes  of  the  demesn^es  •  undoubtedly  it  is  a  pretty  large  sum,  and 
it  has  been  insisted  the  whole  value  of  the  manor  is  but  fifteen  pounds,  as 
appears  from  an  ancient  survey  in  Henry  the  8th's  time,  where  it  is  called 
flrma  of  Shipton,  which  implies  a  rent  reserved.  But  I  can  no  more  infer 
from  thence,  that  this  was  the  value  of  the  rack  rents  of  the  manor  ia 
Henry  the  Bth's  time,  than  I  can  at  present  the  real  value  of  a  bishop's . 
manor  from  the  rent  reserved  in  a  lease  of  it. 

In  a  case  that  came  by  appeal  to  the  house  of  lords  in  Lord  Talbot's 
time,  relating  to  the  parish  of  Chedingfold  in  the  county  of  Surrey,  the  lords 
reversed  a  decree  of  the  court  of  exchequer  for  being  too  hasty  in  rejecting 
a  modus  as  too  rank,  and  said,  it  was  taking  too  much  upon  them  to  deter*- 
mine  it  to  be  no  modus  upon  such  kind  of  evidence,  which  was  not  conclu- 
sive evidence  against  a  modus,  and  directed  an  issue  to  try  it. 

Another  objection  was,  that  the  five  pounds  is  no  modus  at  all,  or  in  the 
receipt  from  the  parson  it  is  mentioned  to  be  an  ancient  composition.  I  do 
not  know  the  absolute  distinction  between  an  ancient  composition  and  a 
modus  \  there  may  be  a  difference  between  a  composition  that  is  not  beyond 
the  memory  of  man  a  modus,  but  unless  something  be  shewn  that  breaks  in 
upon  the  immemorialness  of  it,  it  is  synonymous  with  the  modus.  There 
is  indeed  a  difference  between  a  real  composition  and  a  modus,  for  a  real 
composition  is  when  an  agreement  is  made  with  a  parson  or  vicar,  with  the 
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consent  of  the  patron  and  ordinary^  that  such  lands  for  the  future  shall  be 
discharged  from  the  payment  of  titlies  in  specie,  by  reason  of  a  recompence 
made  to  the  parson  or  vicar  for  them  out  of  otiier  lands  ;  but  a  modus  is 
nothing  more  than  an  ancient  composition  between  a  lord  of  a  manor  aod 
the  owners  of  the  land  in  a  parish  and  rector,  which  gains  strength  by  time* 
I  am  of  opinion  here  is  a  considerable  foundation  laid  before  the  court  for 
the  two  moduses,  the  one  of  ten  shillings,  and  the  other  of  five  pounds,  and 
therefore  the  court  cannot  decree  an  account  of  tithes  where  there  is  no 
objection  in  point  of  law  against  them,  nor  any  pretence  that  there  have  ever 
been  tithes  in  kind  received  within  the  memory  of  man,  and  therefore  issues 
must  be  directed  to  try  these  two  sums. 

The  plaintiff  being  in  court,  and  declining  to  try  the  modus  of  ten 
shillings  for  tithe  hay  of  the  manor,  and  five  pounds  for  privy  tithes  of  the 
demesne  lands,  his  Lordship  decreed  an  account  of  what  was  due  for  those 
annual  payments. 

M.  21  Geo.  2.  1747.    In  Cane. 
JRichards  v.  Evans,  et  I  cantrd.     [1  Ves.  sen.  39.]      Gwill.  802. 

THE  plaintiff  aa  rector  brings  a  bill  for  payment  of  tithes  in  kind  :  the  The  word  «iMb» 
defendant  as  owner  of  the  farm,  brings  a  cross  bill  for  establishing  a  '^  merely  a 
customary  payment  of  7/.  per  annum,  in  lieu  and  satisfaction  thereof.  Md^uUMnoT™' 

For  plaintiff.    This  modus  is  neither  well  laid  nor  proved,  nor  is  the  day  oessary,  either* 
of  payment  certainly  specified  ;  for  want  of  which  a  modus  was  held  not  in  law  or  equi- 
good  in  point  of  law  in  the  exchequer.  Trinity  Term,  5  G.  I.  because  ty>touse  that 
the  time  of  payment  of  a  modus  ought  to  be  as  certain  as  of  t|ie  tithes,  in  ^^!^^^^ 
place  of  which  it  is  substituted  ;  wliich  as  to  the  fruits  of  the  earth  is  im-   material  words 
mediately  on  the  first  severance ;  and  a  custom  uncertain  is  no  custom,  being,  so  much 
Then  the  payment  of  such  a  gross  sum  is  an  evidence  against  the  modus,  as  money  paid  in 
too  rank  :,  for  as  every  modus  must  be  presumed  to  commence  before  the  {1®^*°^  ^^^ 
time  of  memory,  this  many  years  ago  must  have  been  very  near  the  value  of  ^ea.'^  ^ 
the  farm  :  it  is  therefore  rather  a  modern  composition,  or  rent  for  tithes.  The  partica- 

liOBD  Chancellor.— The  objections  to  the  laying  the  modus  are  of  no  lardayof  pay- 
weight;  for  neither  in  law  or  equity  is  there  any  necessity  to  use  the  word  J^l ""!?!? 
modus,  as  appears  from  all  the  cases  on  this  head,  as  in  Cowper  v.  Aiidrews,  |^|^  ^^  prored  *. 
Hob,  29  (I).  Sheltony.  Montague,  Hob,  118.  and  I  Ven.3(2):  it  being  onlya  itissnfficient 
technical  term  not  used  in  pleadings  ;  in  stating  of  which  Lord  Hobart  was  if  it  be  "on  or 
very  accurate.     The  material  words  are  so  much  money  paid  in  lieu  and  *^u '^l^*'** 
satisfaction  of  tithes.    As  to  the  general  question,  whether  it  is  necessary  wMfonneriy* 
to  lay  and  prove  a  particular  day  of  payment  5  the  case  in  the  exchequer  was  held  to  the 
certainly  so  determined  :  but  I  remember,  that  gave  general  dissatisfaction  contrary  in  the 
in  Westminster  Hall  and  abroad,  as  too  nice  to  require  the  proof  of  a  par-  «cheqaer. 
ticular  day ;  and  it  has  been  since  adjudged  to  the  contrary,  that  on  or  about 
is  sufficient ;  so  that  they  have  left  off  taking  that  exception  in  the  exche- 
quer (3).    Then  it  rests  on  the  merits  ;  and  that  depends  on  the  evidence  on 
both  sides,  which  is  of  two  kinds }  first,  of  the  fact  and  usage  of  payment : 
secondly,  such  as  arises  out  of  the  nature  of  this  modus.  If  it  turned  on 
the  first,  it  is  the  strongest  evidence  I  ever  knew  against  payment  of  tithes  in 
kind,  for  which  there  is  no  proof  on  the  part  of  the  rector :  that  indeed,  be- 
ing only  negative,  would  not  prevail  to  take  away  the  common  right  that 
is  in  the  rector,  if  there  was  nothing  more  >  but  in  support  of  the  customary 
payment  there  is  the  evidence  of  some  terriers,  which  makes  a  distinction 
throughout,  between  this  and  the  other  parts  of  the  parish,  whefe  tithes 
were  paid  in  kind :  and  there  is  the  rector's  own  admission  of  this.     As  to 
the  remaining  objection  to  the  modus,  arising  from  the  nature  of  it,  as 
too  rank,  several  indeed  have  been  overturned  on  this  point ;  but  the  dis- 
tinction taken  for  the  defendant  is  material,  that  a  modus  may  be  over- 
turned for  rankness,  even  at  the  hearing  of  the  cause,  where  fe  is  for  a  speci- 
fic thing,  as  a  lamb,  &c.  (4)  because  the  price  of  a  thmg  may  be  found  from 

(1)  ^Me,  vol.  1,  p.  240.  f3)  See  Cariey.  BaU,  mOe,  p.  i03.    lilStory 

(*4  ^nte  vol«  I9  p.  248.  (4)  See  Chnpwum  v.  StkUh^  post,  IVin.  17M. 
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1747.  history  and  ancient  records :  but  tliat  is  an  objection  from  a  tact,  which, 
RicRARDs  because  it  afipehrs  with  sucb  a  degree  of  certainty,  the  court  determines 
without  sending  it  to  be  tried  :  but  where  it  is  not  for  a  speciHe  thing,  there 
are  several  other  circumstances  to  be-talcen  into  the  consideration  of  rank- 
ness ;  as  the  difference  of  value  in  the  course  of  time.  The  liouse  of  lords 
therefore  sent  a  case  of  this  sort  to  be  tried  without  over-ruling  it.  If  this 
had  come  singly  upon  the  rector's  bill,  it  would  without  any  scruple  be  im- 
mediately dismissed  ;  for  that  would  not  have  hurt  the  successor :  nay,  it 
would  l>e  open  to  the  rector  himself.  But  the  owner  bringing  a  bill  also  to 
establish  a  modus,  that  would  bind  the  successors  in  the  parish  j  and  it  be- 
ing of  consequence,  tliat  a  great  part  of  the  evidence  arises  from  the  rector's 
own  admission,  if  the  defendant  insists  on  establishing  it,  the  rector  (unless 
he  submits  to  that  decree)  shall  have  an  opportunity  to  try  it  at  law  (I). 

(1)  The  rector  sabmltted,  and  the  modus  was  establbliecl. 

M.  21  Geo.  2.     1747.    In  Cane. 
Bell  V.  Sead.     [3  Atk.  590.]    GwUU  804. 

Plea  of  a  form-  Hj^HE  plaintiff,  as  rector  of  Blunsden  in  Wiltshire,  brought  his  bill  against 
^r  sait  depend-  M.  the  defendants,  as  occupiers  of  lands  in  the  parish,  for  the  great  and 
ing,  &°d  of  a  gmall  tithes,  and  prays  that  they  may  come  to  an  account  with  lum  for  the 
foil^a^^t,  ***^®8  ^^^^  "•«  ^"«  *°^  payable  to  the  pbdntiff,  and  that  they  may  pay  to 
anonrGd  to  a  *  }^im  all  and  singular  his  tithes  and  duties  for  the  hiture>  as  they  shaU  accrue 
bill  for  tithes,     and  grow  due,  as  long  as  he  continues  rector  there. 

The  defendants,  as  to  so  much  of  the  bill  as  seeks  any  account  or  disco-^ 
very  of  the  tithes  arising  in  Blunsden,  at  any  time  before  the  2Bth  of  April, 
1746,  plead,  that  before  tbe  plaintiff  exhibited  his  present  bill,  he  did,  in 
May,  1745,  exhibit  his  first  bill  against  the  defendants  for  an  account,  and 
discovery  of  the  tithes  arising  in  Bliuisden,  and  by  that  bill  prayed,  that  the 
defendants  might  pay  the  plaintiff  the  full  value  of  such  tithes  with  which 
the  defendants  were  chargeable,  and  which  should  appear  to  be  due  to  the 
plaintiff,  and  also  that  the  defendants  might  pay  to  the  plaintiff  all  his  tithes 
for  the  future  as  they  should  ffrow  due,  so  long  as  he  continued  rector  of 
Blunsden  ;  and  oii  tlie  28th  of  April,  1746,  that  cause  was  heard  before  the 
Master  of  the  Rolls,  and  it  was  ordered  to  be  referred  to  Mr.  Bennet,  to 
take  an  account  of  what  was  due  to  the  plaintiff  from  the  defendants,  for  all 
the  tithes  demanded  by  the  plaintiff's  bill,  and  that  they  should  pay  him 
what  should  respectively  be  found  due  from  each  of  them.  And  in  pursu- 
ance of  the  decree  the  plaiotiff  has  leffc  with  the  master,  three  distinct 
charges  against  the  three  several  defendants,  and  examined  witnesses  in 
order  to  support  his  charges,  and  also  exhibited  interrogatories  before  the 
master  for  the  examination  of  the  defendants,  who  have  each  of  them  put 
in  their  several  answers  and  examinations  to  tiie  interrogatories.  And,  in 
regard  the  plaintiff  is  by  his  present  bill  seeking  the  same  relief  aqd  disco- 
very as  he  sought  by  his  former  bill,  and  as  is  already  provided  for  him  by 
the  decree,  according  to  the  us<ige  of  this  court  in  cases  of  this  nature,  the 
defendants  do  therefore  plead  the  former  bill,  answers,  decree,  &c.  in  bar  to 
so  much,  and  such  part  of  tlie  plaintiff's  bill  as  aforesaid. 

Mr.  Tracy  Atki/is,  in  su]  port  of  the  defendant's  plea,  suid,  that  the  second 
bin  must  either  be  brought  for  vexation  merely,  or  proceed  from  ignorance, 
and  want  of  knowing  tlie  practice  of  this  ccurt ;  for  he  apprehended  there 
was  a  material  difference  between  the  decrees  of  the  exchequer  for  an 
account  of  tithes,  and  the  decrees  of  this  court ;  that  there  they  are  directed 
to  the  time  of  filing  the  biU  only,  but  here  to  the  time  of  the  mastcr^s 

report. 

That  Lord  Chancellor  seemed  to  be  of  this  opinion  in  the  case  of  the 
jirchbUhop  of  York  v.  Sir  ATiiea  Stapleton  and  others,  February  21 ,  1740  (1)  ; 
*'  That  was  a  bill  brought  for  an  account  of  tithes,  and  to  establish  the  cus- 
tom of  setting  out  com  in  stacks  ;  his  Lordship  directed  an  issue*  to  try  the 
custom^  and  said,  though  it  will  be  time  enough  to  seterch  for  precedents  as 

(1)  Ante,  p.  83.  to 
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la  the  manner  of  direcUi^  the  aceouat,  when  the  canse  conies  back  after 
trial,  yel  he  took  thediference  between  the  course  of  proceeding  in  tlie 
court  of  diancer]r>  and  the  oourt  of  exchequer,  to  be  this,  that  there  they 
direct  an  aeoount  of  tithes  no  fiirther  than  the  bringing  of  the  bill,  but  here 
the  role  of  the  court  in  general  is,  where  an  account  of  tithes  is  decreed, 
that  it  shall  be  carried  down  even  to  the  time  of  the  master's  report,  and 
not  to  the  filing  of  the  bill  only.*' 

Mr.  Trae§  Aihfna  observed  further,  that  the  rule  is  the  same  in  stmihir 
cases,  where  the  account  is  to  be  taken,  and  that  in  the  caae  of  BuUtrode 
V.  Bradley f  Michaelmas  term,  1747  (1),  Lord  Chancellor  was  pleased  to  say, 
'*  it  is  the  e<Ni8tant  practice  of  the  court,  in  decrees  against  a  mortgagee 
upon  a  bill  for  redemption,  or  against  an  executor  to  account,  to  direct  it 
wkhoiit  future  words;  and  yet  if  the  person  decreed  to  account,  receive  any 
thing  sttbaequent  to  the  decree,  it  is  inqnirable  before  the  master  equally 
with  sums  received  before  the  decree.** 

That  if  thia  be  the  practice,  the  plaintiff,  by  the  decree  in  the  first  cause, 
may  carry  the  a.ccount  full  as  far  under  the  first  suit,  as  he  can  under  the 
aeeowl,  and  consequently  the  last  is  multiplying  suits  unnecessarily,  without 
aay  advantage  to  the  plaintiff,  or  answering  any  end,  but  what  he  has  al- 
leady,  or  might  have  obtained  under  the  former  decree. 
•  Mr.  Baboh  Clark* — The  defendants  plea  of  a  former  suit  depending  for 
the  same  matter  ought  to  be  aUowed,  otherwise  the  defendants  may  be  put 
lo  dottUe  espence,  and  doable  vexation,  as  possibly  if  the  second  canse  was 
to  pmoeed,  the  decree  may  be  different  firom  the  decree  intlie  former  suit. 

As  to  the  difference  in  practice  between  the  two  courts,  the  exchequer 
and  chancery,  it  is  undoubtedly  such  as  has  been  insisted  on  by  the  defend* 
ants  counsel,  and  in  decrees  for  account  of  tithes  in  tlie  court  of  chancery, 
they  are  not  drawn  up  differently  from  decrees  to  acccnint  in  other  matters, 
but  are  general,  to  account  for  all  tithes  that  are  due,  without  specifying  any 
particular  time  charged  in  the  bill,  or  Ihidting  the  account  to  any  certiiii 
determinate  time. 

And,  as  according  to  the  practice  of  this  court,  an  accou  nt  for  tithes  may 
be  carried  on  as  long  as  the  suit  is  depending  between  the  parties ;  it  would 
be  vexatious  if  the  plaintiff  should  be  allowed  to  proceed  in  a  second  bill  for 
the  same  individual  tithes ;  I  ought  therefore  to  allow  the  plea  as  to  the 
particalar  period  of  time  covered  by  it,  the  28th  of  April  1746,  the  time  when 
the  cause  was  heard  and  decree  made :  and  it  was  allowed  accordingly. 

(1)  3  ..i!Sfe«  p.  582. 
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THE  defendant  instituted  a  suit  in  the  ecclesiastical  court  for  sabtractran  'j^^^  P^T 
of  tithes  $  the  defendant  [f^aintiff],  without  pkadmg  any  dischaige  there,  ^J^i^^^^ 
brings  his  bill  in  this  oourt  to  establish  a  modus ;  the  answer  to  the  bili  does  conrt  for  titbes, 
not  admit  it,  and  the  motion  now  is  for  an  inj  unction  to  stay  the  prooeedmgs  Id  on  a  bill  sag- 
tihe  ecclesiastical  court,  upon  the  bare  suggestion  of  a  modus  by  hia  bill.        §^^?f  ^  ?^u 
Lord  CnAwcmixoa.    An  injnnction  is  prayed  on  two  heads :  First,  On  •  ^'  not  admit- 
presumption  from  a  constant  non-payment  of  tithe  hay  time  imaaemorial,  ted  by  tbe  an. 
there  must  have  been  an  alienation  from  the  perfons  under  whom  the  delen-  swer,  refosed. 
dant  claims,  though  the  plaintiff  is  not  able  to  produce  the  particular  grant      Injunction 
of  those  tithes  to  his  ancestor.     Secondly,  Upon  a  suggestion  in  the  bill,  ^^^  S  «Sne 
that  there  has  been  a  modus  or  composition  constantly  paid  in  lieu  of  tithes,  grounds  ns  a 
If  I  should  grant  this  injunction,  I  should  make  a  precedent  for  tripping  up  coart  of  law 
the  heels  of  two  courts,  the  ecclesiastical  court,  and  a  court  of  common  RJJ"*"  *  probi- 
law.      The  ecclesiastical  court  has  a  right  to  retain  suits  for  tithes,  whe-  ^^^  ^^. 
ther  at  the  instance  of  a  spiritual  person,  or  lay  impropriator.    There  may  iLiis  deftcttm, 
be  a  suit  too  in  that  court  for  a  modus,  as  well  as  for  tithes  in  kind.    The 
defendant  likewise  may  plead  a  modus  there ;  if  admitted,  the  ecclesiastical 
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174(^.       court  may  go  on  upon  the  modus ;  if  denied,  the  ecclefliastical  court  cannot 
ROTHBRHAM     jiroceed  propter  triatUmis  drfectum,  and  if  bo,  it  is  the  common  suggestion 
for  a  prohibition  in  the  court  of  king's  bench  -,  but  if  vou  come  there  for  a 
prohibition,  you  must  first  shew  the  modus  has  been  pleaded  in  the  eodesi- 
astical  court,  and  denied  there.     No  such  thing  has  been  shewn  in  this 
case }  but  a  bill  is  brought  to  establish  a  modus,  and  prays  an  injunction  to 
stay  proceedings  in  the  ecclesiastical  court,  upon  the  suggestion  of  a  modus 
only.     I  cannot  grant  an  injunction  here  but  upon  tlie  same  grounds  as  a 
court  of  law  would  grant  a  prohibition,  propter  triaiionit  defectum.     Injunc- 
tions in  this  court  are  granted  upon  a  suggestion  of  something  which  affects 
the  right  or  convenience  of  the  party  in  the  proceedings  in  the  other  court, 
or  where  there  is  a  concurrent  jurisdiction.    As  in  a  suit  for  a  legacy  la  tbe 
spiritual  court,  where  the  party  cannot  have  the  advantage  of  the  discovery 
he  wants,  which  he  may  have  here,  then  this  court  will  interfere ;  as  where 
a  suit  is  instituted  in  the  spiritual  court  for  an  infant's  legacy  by  a  father  his 
guardian,  to  have  it  j^aid  into  the  fiither*s  hands,  this  court  will  not  suffer 
such  payment  to  be  made,  but  will  grant  an  injunction,  because  it  will  not 
allow  the  money  of  an  infant  to  come  into  the  father's  hands ;  but  does  not 
grant  an  injunction,  because  the  spiritual  court  have  not  a  junsdiotion  in 
legacies,  but  from  the  general  care  it  takes  of  4he  interest  of  infiuits.    The 
modus  is  not  admitted  by  the  answer  to  the  bill  in  this  court,  and  if  insuffi- 
cient you  may  except  to  the  answer  3  and  even  if  the  suit  goes  on  in  the 
spiritual  court,  and  a  sentence  is  pronounced  for  the  tithes,  it  is  no  prejudice 
at  all  to  the  plaintiff  in  his  suit  depending  here*     But  if  I  was  to  gnmt  this 
motion,  I  should  take  awsiy  the  jurisdiction  of  the  spiritual  court  on  the  one 
hand,  and  the  dourt  of  common  law  on  the  other.    As  to  the  non-payment 
'  of  the  tithe  hay,  it  is  insisted,  the  owner,  of  the  land  was  formerly  a  pur- 
chaser of  the  tithes,  and  has  enjoyed  the  land  and  tithes  together  for  a  great 
length  of  time,  which  is  a  presumptive  evidence  of  his  right.     But  this  is 
not  a  ground  for  an  injunction  in  a  case  of  this  nature.    A  lay  impropriator 
is  to  be  Eure  different  from  a  spiritual  in  some  respects :  since  the  reformation, 
and  the  acts  for  dissolution  of  monasteries,  tithes  by  grants  firom  the  crown 
are  become  lay 'fees  $  so  that  in  fact  lay  impropriators  have  as  much  power 
to  convey  a  portion  of  tithes  as  any  part  of  the  land  itself :  and  therefore  it 
was  said,  it  is  hard  the  plaintiff  should  not  in  this  case  have  the  same  advan- 
tage of  presumptive  evidence  from  long  possession  in  the  case  of  tithes,  as 
well  as  in  any  other  case  relating  to  an  estate  of  inheritance ;  and  it  was  a 
saying  of  Lord  Justice  Hale,  he  would  presume  even  an  act  of  parliament 
made  in  favounof  length  of  possession  :  but  the  court  of  exchequer,  in  the 
case  of  The  Aldermen  of  Bury  v.  £raii«,  Comyns*s  Rep.  643  (I),  would  not 
lay  down  a  different  rule  as  to  prescribing  in  non  decmatido^  in  r^ard  to  lay 
impropriators  and  spiritual  persons,  but  held  such  a  prescription  equally  bad 
against  both.     Upon  the  whole,  I  do  not  see  thei^  is  any  reason  at  all  for 
the  injunction  which  is  now  moved  j  why  did  not  the  plaintiff  go  upon  the 
length  of  ))ossession  in  the  ecclesiastical  court  i  he  might  have  pleaded  it 
there,  as  well  as  insist  upon  it  here  iu  his  bill ;  and  if  the  ecclesiastical 
court  would  not  determine  upon  the  same  evidence  as  a  court  of  common 
law  would  have  done,  it  is  the  usual  ground  for  a  prohibition,  and  no  other 
court  has  the  cognizance  of  it  but  the  court  of  king*s  bench  ;  and  therefore  I 
viriU  not  make  such  a  precedent,  as  by  a  sde-wind  will  take  away  the  juris* 
diction  of  both  courts  at  once.     Lord  Habowickk  therefore  denied  the 
motion. 

(1)  Ame^  p.  72. 
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E.  21  Geo.  2  (1).    1748.  llnCanc.  1748. 

Ex  parte  Cr^dll^  Minister  of  the  united  Parishes  of  Si.  Mary  Somer^       <^^^r^ 

set,  and  SL  Mary  Mountshaw,  lAmdon* 
[3Atk.6390    Gwm.811. 

nnHE  petition  prayed^  that  the  Lord  Chancellor  would  issue  his  warrant  for  If  the  Lord 

-■-  levying  the  sums  of  money  mentioned  in  the  petition,  on  several  of  the  Mayor  of  Lon- 

inhabitants  of  these  parishes,  who  had  refused  to  pay  the  minister  his  dues  Jj^^S- 

according  to  an  assessment  in  1681.  tren  for  lery-* 

It  depended  upon  the  construction  of  the  statute  of  22  &  23,  Car.  2,  chap,  ing  nmis  of 


15.  intitled.  An  act  for  the  better  settlement  of  the  maintenaooe  of  the  par-  money, 
sons,  vicars  and  curates,  in  the  parishes  of  the  city  of  I^ondon,  burnt  by  ^  Sf^^'rHa- 
the  fire.  „i^j  22  &  23 

The  question  was  whether  the  great  seal  has  an  authority  under  this  act  Car.  3.  c.  15, 
to  issue  such  warrant  as  is  prayed,  if  the  Lord  Mayor,  upon  an  application  ^  the  better 
to  him,  refuses  to  issue  one.  Jte"**"*^c^ 

The  counsel  for  the  petitioner,  in  support  of  the  authority  of  the  great  intfepiuritbcs^' 
seal,  cited  the  case  ''  Ex  parte  Savage,  rector  of  the  united  parishes  of  St.  of  the  citjof 
Andrew  Wardrobe  and  St.  Anne  Blackfriars,  and  Ex  parte  fFood,  rector  of  London,  bom« 
St.  BiGchael  Royal  and  St.  Martin  Vintry^  which  came  before  Loan  Hab-  2?**^*^^* 
couRTon  petition  the29thofOctober  1718,  setting  forth,  ''that  the  petition-  chanoaybu 
ers  had  respectively  demanded  of  die  inhabitants  the  respective  rates  and  jnritdiction, 
arrears  for  the  houses,  &c.  in  their  respective  occupations,  but  they  refiised  under  the  act, 
to  pay  the  same,  and  that  the  petitioners  applied  to  Sir  Richard  Hoare,   ^  petition,  to 
Lord  Mayor,  for  such  warrants  as  the  act  of  parliament  directed  him  to  ^(^Ttibe^rd 
grant  for  levying  the  said  money,  and  he  refused  to  grant  such  warrants ;   Mayor  baa  done 
wherefore  it  was  prayed  that  his  Lordship  would  grant  the  petitioners  his  right  in  reforiog 
warrant  to  levy  the  several  sums  of  money  so  respectively  due  to  them,  by  Jj!|J^!7"?°L' 
distress  and  sale  of  such  goods  of  the  parties  so  refusing  to  pay,  according  ^^^  hehn' 
to  the  directions  of  the  act  of  parliament.'*  done  wrong, 

LoBD  Hakcocrt  thinking  the  matter  of  the  petition  was  of  great  conse-  the  Lord  Chan- 
qoenoe  to  the  inhabitants  of  the  several  parishes  mentioned  in  the  act,  as  ®^^^  ^  '^^ 
well  as  to  the  clergy  of  the  city  of  London,  as  no  such  complaint  since  the  |^^^!|j|?the 
making  of  the  act  had  been  before  made  to  the  Lord  Chancellor,  or  Lord  ^^^ 
Keeper  of  the  great  seal,  or  to  any  two  of  the  barons  of  the  exchequer,  de* 
sired  the  assistance  of  Mr.  Baron  Buav  and  Mr.  Baron  Paics ;  and  on  the 
second  of  December  following  it  came  on  again  in  their  presence,  when  it 
appeared  that  several  of  the  quarterly  sums  claimed  by  the  petitioners  be- 
came due,  and  in  arrear,  when  the  houses,  or  other  hereditaments,  whereon 
such  quarterly  sums  were  assessed,  stood  empty,  or  were  In  the  possession 
of  former  tenants  or  occupiers  thereof ;  and  a  question  thereupon  arising, 
whether  such  sums  so  assessed  upon  the  several  houses  within  the  several 
parishes  mentioned  in  the  act,  for  making  up  certain  annual  sums  of  money 
to  be  paid  in  lieu  of  tithes,  were  become  a  fixed  or  real  charge  upon  the 
houses  whereon  they  had  been  so  assessed,  so  that  the  arrears  which  became 
due  in  the  time  of  former  tenants,  or  when  the  houses  were  empty,  might 
be  levied  on  the  succeeding  tenants  ;  the  further  consideration  of  the  peti- 
tions was  adjourned  to  the  28d  of  December,  upon  which  day  the  two 
Barons  certified  their  opinion,  *'  That  by  the  statute,  the  sums  of  money 
which  have  been  duly,  according  to  the  directions  of  the  act  assessed  upon 
the  several  houses,  &c.  within  the  parishes  in  the  act  are'  become  real 
chaiges  upon  the  houses,  &c,  whereon  they  were  so  assessed-,  so'  that  the 
arrears  which  ought  to  have  been  paid  by  the  former  occupiers  of  the 
houses,  or  which  became  due  whsa  iht  houses  stood  empty,  may  be  levied 
by  distress  and  sale  of  the  goods  of  the  present  occupiers.*'  And  Lord  Hab- 
cduRT  declared  he  intirely  concurred  in  opinion  with  the  Barons,  and  that 

the 
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1748.         the  petitioners  were  at  liberty  to  apply  to  him  for  warrants  of  distress^  as 
■^  i^^TE      prayed  by  their  petition  |  bnt  directed  them  first  tp  demand  from  the  several 
persons  mentioned  in  tbe  petitions  the  respective  smns  due  from  them>  that 
they  might  have  an  opportonity  of  paying  therin  without  further  trouble  or 
charge. 

Lord  Cbancbllob.  Hie  act  of  parliament  directs, ''  that  the  alderman  of 
each  respective  ward  within  the  city  of  London,  wherein  any  of  the  said 
parishes  respectively  lie,  and  bis  deputy  or  deputies,  and  the  common 
council-men  of  each  respective  ward,  with  the  churchwardens,  and  one  or 
more  of  the  parishioners  of  eadi  respective  parish  wherein  the  maintenance 
is  respectively  to  be  assessed,  to  be  nominated  by  such  respective  alderman, 
deputy,  common  council-men  and  churchwardens,  or  any  five  of  them, 
whereof  the  alderman  or  his  deputy  to  be  one,  shall  at  some  convenient  and 
seasonable  time  assemble  and  meet  together  in  some  place  within  each  of 
the  respective  parishes  in  such  respective  ward  wherein  the  maintenance 
aforesaid  Is  to  be  assessed,  and  they,  or  the  major  part  of  them  so  assembled, 
shall  proportionably  assess  upon  idl  houses,  shops^  warehouses  and  cellars, 
wharfs,  keys,  cranes,  waterhpuses  and  tofts  of  ground,  and  all  other  heredi- 
taments whatsoever,  the  whole  respective  sum  by  this  act  appointed,  in  the 
most  equal  way  that  the  said  assessors,  according  to  the  best  of  their  judg- 
ments, can  inake  It/* 

Another  provision  in  the  act  is,  that  if  any  difference  should  arise  in  the 
assessment,  and  a  parishioner  shall  find  himself  aggrieved  by  the  assessing 
of  any  ftmi  of  money  in  the  manner  aforesaid,  **  That  then  upon  complaint 
made  by  the  party  aggrieved  to  the  Lord  Mayor  and  court  of  aldermen,  they 
summoning  as  well  the  party  aggrieved,  as  the  aldermen  and  such  others  as 
made' the  assessiinent,  ihAtl  hear  and  determine  the  same  in  a  summary  way, 
and  the  judgment' by  ihe(m  git'en  shall  be  final  and  without  appeal.*' 

After  setmng  the  tnanner'  6f  making  assessments,  and  no  appeals,  then 
cotnes  a  clause  that  directs,  upon  refusS  of  the  inhabitants  of  the  respective 
parisfties  to  pay  to  the  respective  incumbents  any  sum  respectively  payable, 
how  the  same  shall  be  levied.  ''That  it  shall  and  may  be  lawfhl  for  the 
liOrd^Mayor  of  the  dty  of^Loxidon  for  the  time  being,  upon  oath  to  be  made 
before' him  of  sudi  r^fiisal,  to  grant  a  warrant  for  the  officer  appointed  to 
c6!lect  the  satne,  wi|h  the  assistance  of  a  constable  in  the  day  time  to  lery 
the' same  ti^es,  6r  sunots  of  mbney  so  due  and  in  arrear,  by  distress  and  sale 
of  the  goods  of  the  party  So  refiising.*' 

Th^n  eomes  the  proviso,  whicn  gives  jurisdiction  to  the  great  seal. 
'*  Provided  that  hi  case'  the  Lord  Mayor  or  court  of  aldermen  shall  refiose  to 
execute  any  of  the' respective  powers  to  them  by  this  act  granted,  or  to  per- 
form all  and  every  such  thing  relating  either  to  ,the  assessing  or  levying  of 
the  respective' sums  aforesaid,  'that  then  it  shall  and  may  be  lawfiil  for  the 
Lord  Cniancellor,  dr  Lord  Keeper  df  the  great  seal  for  the  time  being,  or  any 
two  ormoi^  of*  the  Barons  or  his  Majesty's  court  of  exchequer,  by  warrant 
under  his  or  their  respective  haqds  and  seals,  to  do  and  perform  what  the  said 
Lord  Mayor  and  coiiH  of  aldehnen,  according  to  the  tfue  intent  and  meaning 
of  this  act  might,  or  ought  to  have  done,  and  by  such  wari^nt  ^either  to 
impower  any  person  to  make  the  respective  assessments,  or  to  authorise  the 
respective  officers  appointed  to  collect  the  sums  itfor^said,  to  levy' the  same 
by  distress  a'nd  sale  of  the  goods  of  any  person  Uiat  Shall  reiose  to  pay  the 
same  in  manner  and  form  iSbresaid.*' 

I  must  take  it  here  a^  if  the  assessment  was  made.  The  authority  of  the 
great  seal  does  not  extend  to  every  Case  under  this  act,  but  only  where  there 
has  been  a  refhsal  by  the  Lord  Mayor,  &c.  to  execute  the  powers  granted  to 
them,  there  the  Lord  Clmncellor,  or,'&c.  for  the  time  being,  are  to  issue  a 
warrfmt,  &c.  H.i^re  tlie  Lord  Mayor  has  heard  the  parties,  and  is  of  opinion 
not  to  grant  a  warrant. 

In  one  case,  the  act  did  not  intend  to  leave  the  minister  so  fir  in  the 
power  of  common  council-m^n  and  churchwardens  as  to  abide  by  their 
determination,  but  he  has  his  appeal ;  and  it  does  not  only  give  an  appeal  to 
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tim  toiaia^er,  bot  ta  the  ikilMlMlaiU»  for  Uie  wordft  are,  ''  if  any  vuriaiite  oi 
difeiesoe  in  the  asBesameiil,  aad  a  pavishioner  shall  find  himself  aggrieved, 
&C.  and  Locd Mayor's  determinaltQn  is  final  there.*'  lo  the  other  case,  where 
there  is  no  controversy  about  the  assessment,  but  a  refusal  to  pay  -,  and 
though  the  words  are«  shidl  and  may  be  lawful,  yet  that  is  imperative  upon 
the  Lord  Mayor,  if  a  just  demand.  In  case  of  any  variance  or  difference  in 
the  assessment  betwe^i  the  minister  and  the  parishioners,  and  appeal  to  the 
Lord  Mayor,  the  court  of  dhancery  or  exchequer  have  no  jurisdiction,  unless 
the  Lord  Mayor  refuses  to  take  oognicanoe,  because  that  would  be  refusing 
to  execute  their  own  power  j  but  if  they  have  entered  into  the  consideration 
of  the  grievance  in  any  manner,  th^r  appeal  would  be  final. 

In  the  present  case  the  only  act  the  Lord  Mayor  was  to  do,  was  to  issue 
n  warrant ;  he  has  refused  it,  and  unless  I  enter  into  the  question,  whether 
the  Lord  Mayor  ought  to  have  issued  a  warrant,  1  can  never  judge  whether 
he  had  apower  to  do  it  or  no.  Here  is,  as  it  appears  to  me,  a  plain  distinction 
in  the  act  of  parliament,  for  this  warrant  must  have  been  founded  upon  an 
assessment  $  and  as  to  the  parishioners,  if  the  Lord  Mayor  had  issued  a 
warrant  improperly,  an  action  of  trespass  would  have  lain  against  him^  and 
that  might  be  his  reaaon  for  refusiog  it.  Upon  the  whole,  I  think  this  court 
has  a  jurisdiction  to  inquire  whether  the  Lord  Mayor  has  done  right  in 
refusing  the  warrant,  and  if  of  opinion  he  has  done  wrong,  I  can  issue  my 
warrant  for  levying  the  sums  assessed ;  &nd  his  Lordship  gave  directions 
accordingly. 

There  being  a  dispute  whether  part  of  the  premises  were  liable  to  the 
assessment^  by  consent  of  all  parties,  the  court  referred  it  to  arbitrators. 

T.  21  &  22  Geo.  2.    1748-    Scacc. 
Macgitt  V.  Le  Strange.    [2  Wood,  462.]     Gwill.  816. 

THE  bill  stated,  that  Sir  N«  Le  Strange  and  his  ancestors  had,  for  many 
years  past,  been  seised  of  all  the  lands  in  the  parish  of  Ringstead  Parya, 
otherwise  Barrett  Ringstead,  otherwise  Ringstead  Saint  Andrew,  in  the 
county  of  Norfolk,  and  also  of  the  advowson  of  the  rectory  of  the  $aid  parish ) 
that  the  said  parish  being  of  a  small  extent,  and  having  but  few  inhabitants, 
by  reason  that  great  part  of  the  lands  had  been  turned  into  sheep  commons, 
the  defendant  and  his  ancestors  for  a  long  time  neglected  to  present  any  rec- 
tor to  the  parish,  and  took  all  the  tithes  arising  therein  themselves,  or  else 
let  the  same  to  their  tenants,  but  had  provided  no  person  to  serve  the  cure 
during  all  the  said  time,  whereby  the  cure  of  souls,  and  the  performance  of 
divine  service,  had  been  for  many  years  past  totally  neglected,  the  parish 
church  thereof  greatly  ruined  and  gone  to  decay,  and  the  right  of  presenta- 
tion lapsed  to  the  crown ;  that  the  plaintiff  thereupon,  by  virtue  of  a  presen- 
tation dated  UieCth  of  Mcvy  1720,  was  lawfully  instituted,  &c.  therein,  and 
is  thereby  entitled  to  receive  all  th^e  tithes,  both  great  aud  small,  arising  in 
the  said  parish ;  and  that  the  defendants  Crawford  and  Mason  held  land 
therein^  which  they  rented  of  the  other  defendant  on  which,  grain,  hay, 
grass,  and  other  titheable  matters,  grew,  which  they  had  taken  and  con- 
verted to  their  own  use,  without  setting  out  tl^e  tithes  thereof,  or  making 
the  plaintiff  satisfaction  for  the  same  ;  and  which  they  had,  under  several 
pretences,  refused  to^  do.  The  bUl  therefore  prayed,  that  the  d^endants 
might  account  with  and  satisfy  the  plaintiff  for  all  the  said  tithes. 

Tl|^  defendant  I^e  Strange,  by  lus  answer  said,  that  the  plaintiff  seemed 
to  eofifbund  the  parish  of  Ringstead  Saint  Andrew  axifi  the  place  called  Ring- 
stead Parva  ox  Barrett  Ringstead  as  if  they  were  one  parish,  whereas  they 
were  two  distinct  and  different  parishes  and  parish-churches,  the  one  called 
Riolgstead  Saint  Peter  and  the  other  Ringstead  Saint  Andrew ;  that  he^  the 
defendant,  was  seised  of  some  e^ta^te  in  the  parish  of  Ringstead  Saint  An- 
drew, but  not  of  all  the  lands  there,. nor  of  t^e  advowson  of  the  rectory  qf 
the  sud  p.ai;ish,  which  belonged  to  the  master  and  fellows  of  Christ  College, 
in  Cainbridge  $  that  J.  Raines,  clerk,  was  then  tl^e  incumbent  thereof;  that 
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1748.        there  was  a  place  adjoining  to  Hanstantoh,  called  Ringstead  Parva,  or  Bar* 
MACoiLL       rett  Ringstead,  which  was  not  a  parish  of  itself,  and  had  never  been  known 


if. 


LB  sTRAifoB     ^^  ^^^  naoie  of  Ringstead  Saint  Andrew ;  that  neither  he  nor  any  of  his  an- 
cestors had  ever  presented  any  rector  to  the  said  place;  but  he  insisted, 
that  they  had  a  right  to  the  tithes  arising  within  the  said  district,  they  'hav- 
ing for  several  hundred  years  received  or  let  the  same.     He  denied  that 
there  was  within  the  said  district  any  parochial  church,  or  that  the  crown 
had  any  right  of  presentation  to  the  same  before  the  plaintiff  obtained  the 
same  under  the  great  seal,  if  in  fact  he  had  so  obtained  it,  as  in  the  bill  is 
mentioned  ;  or  that  he  knew,  except  from  the  plaintiff's  suggestion,  that  he 
was  presented  to  the  same ;  but  he  admitted,  that  within  the  said  district 
there  stood  the  remains  of  a  small  edifice,  called  the  Chapel  Barn,  which 
formerly  lay  as  a  ruin,  until  one  of  his  the  defendant's  ancestors  set  up  a 
thatched  roof  thereon  -,  that  since  that  time  it  had  been  used  as  a  bam, 
though  in  ancient  times  it  might  have  been  a  chapel  within  the  said  precinct, 
where  there  have  not  been  above  one  or  two  inhabitants  at  the  same  time 
for  many  years  past  $  that  it  appeared  by  audent  writings,  that  the  said 
edifice  was  frequently  stiled  liltera  capella,  and  sometimes  libera  capeila  sive 
rectoria  de  Ringstead  Farva,     He  also  said,  that  about  the  reign  of  Henry 
the  Eighth  the  said  chapelry  and  rectory,  with  the  tithes  and  profits  thereof, 
became  impropriate^  and  that  the  same  had  ever  since  been  reputed  and  stileil 
a  free  chapel  or  rectory  impropriate,  and  had  been  accordingly  held  and  en- 
joyed as  a  lay  fee  and  inheritance,  without  any  claim  or  interruption  by  any 
person  whatsoever  until  the  pretended  claim  of  the  present  plaintiffs.     He 
denied  that  there  was  during  any  part  of  the  said  time,  and  until  the  claim 
of  the  plaintiff,  any  chaplain,  rector,  or  incumbent  presented  to  the  said  free 
chapel  or  rectory,  or  that  any  person  had,  as  such^  officiated,  taken,  or  re- 
ceived any  tithes,  or  in  juiy  respect  performed  divine  service  there  3  or  that 
the  said  rectory  consisted  of  two  medieties,  which  were  afterwards. united  \ 
or  that  there  were  formerly,  or  at  any  time  since,  several  rectors  instituted 
to  the  said  several  medieties.    .  He  also  denied,  that  at  any  time  since  the 
said  free  chapel  or  rectory  impropriate  became  a  lay  fee,  and  the  inheritance 
of  his  ancestors,  or  at  any  time  since  the  thirty^first  year  of  Henry  the  Eighth, 
the  fabric  witliin  the  said  district  was  used  as  a  church  or  chapel,  or  that  any 
persons  had  been  admitted  thereto,  or  any  way  became  incumbent  thereof, 
or  of  any  mediety,  or  other  parts  thereof,  5r  bad  received  any  tithes  or  pro- 
fits thereout  down  to  the  time  of  the  said  plaintiff*s  presentation  ;  or  that 
his  ancestors  first  began  to  take  the  tithes  during  the  confusion  of  the  late 
troublesome  times  3  or  that  they  were  taken  on  account  of  their  default  in 
liot  presenting  to  the  said  rectory ;  or  that  he  had  in  his  custody  any  papers 
or  memorandums  whereby  it  might  appear  that  there  was  one  or  more  rec- 
tors of  the  said  free  chapel  or  rectory  impropriate  in  the  reign  of  Charles 
the  First,  or  in  the  troublesome  times  that  followed  that  reign,  or  at  any 
time  since  the  thirty-first  year  of  Henry  the  Eighth,  either  of  the  name  or 
family  of  Le  Strange,  or  of  any  other  name  or  family.     He  also  said,  that 
-he  did  not  know  whether  the  said  tithes  were  appropriated  to  any  abbey,  or 
whether  the  said  chapel  was  at  any  time  served  by  any  stipendiary  curate,  or 
whether  any  curate  thereof  was  paid  by  any  abbey,  or  whether  such  free 
chapel  or.tithes,  as  part  of  the  possessions  of  any  such  abbey,  were,  since 
the  dissolution,  come  to  him  the  said  defendant.     But  he  insisted,  that  the 
said  free  chapel  and  the  tithes  within  the  said  district  did,  by  lawful  means, 
come  to  his  ancestors,  and  had  legally  descended  to  him ;  and  he  hoped, 
that  after  so  long,  quiet,  and  uninterrupted  a  possession  he  should  not  be 
disturbed  in  his  enjoyment  of  the  same.     He  admitted,  that  he  might  affirm 
that  there  never  was  such  distinct  parish  as  Ringstead  Parva,  as  he  appre- 
hended the  said  district  might  belong  to  the  said  parish-church  of  Hunstan- 
ton, forasmuch  as  the  inhabitants  of  the  said  district,  together  with  the 
other  inhabitants  of  Hunstanton  for  time  immemorial  had,  for  all  divine 
pfiices,  repaired  to  the  church  of  Hunstanton  and  not  for  the  default  of  his 
ancestors  providing  one  to  officiate  in  the  said  district  of  Ringstead  Parva  ; 
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wad  that  the  inhabitanto  of  the  fiaid  district^  for  all  the  lands  lying  there,  I74B., 
had  been  taxed  and  assessed  in  the  rates  for  the  repairs  of  the  church  of  macgilL 
Hunstanton,  and  in  all  other  parish  rates  and  taxes  j  and  he  denied  that 
Rfngstead  Parva  had  been  reputed  to  be  a  distinct  parish  from  Hunstanton. 
He  admitted,  that  the  tithes  arising  within  the  said  district  had  not  been 
paid  or  satisfied  to  the  owners  of  the  tithes  of  Hunstanton,  and  that  tenths, 
aynodals,  procurations,  and  other  ecclesiastical  duties  had  been  paid  for 
them  separately. 

The  defendant  Mason  by  his  answer  said,  that  he  resided  in  Hunstanton, 
and  that  he  had  been  for  four  years  tenant  to  Sir  N.  Le  Strange  of  lands 
within  the  said  district  of  Ringstead  Parva  or  Barrett  Ringstead,  and  had 
paid  him  for  the  whole  tithe  thereof,  when  sown  with  corn,  one  bushel  an 
acre,  or  money  in  lieu,  at  the  then  current  price  of  such  com  >  that  for  the 
other  parts  which  were  not  arable,  being  coarse  bushy  pasture,  and  reputed 
small  tithes,  he  had  paid  tithes  to  the  minister  of  Hunstanton,  where  he 
lived,  and  where  his  stock  was  kept.  He  denied  that  he  knew  that  the 
tithes  of  the  said  precinct  were  due  or  payable  to  any  other  person  than  to 
his  landlord  or  his  ancestors  until  the  plaintiff  claimed  the  same ;  but  he 
said^  that  he  believed  that  the  said  precinct  of  Ringstead  Parva,  though  not 
titheable  to  Hunstanton,  did  lie  in  the  parish  of  Hunstanton  ',  and  that  the 
owners  and  occupiers  of  all  the  lands  within  the  same  precinct  had  paid,  and 
did  pay,  all  rates  and  taxes  for  church  and  poor^  and  other  rates  to,  and 
bear  offices  within,  the  parish  of  Hunstanton. 

The  defendant  Sir  N.  Le  Strange  died,  and  the  plaintiff  Hied  his  bill  of 
revivor  and  supplemental  bill  against  his  son  and  heir  at  law,  to  whom  the 
said  estate  descended  in  reversion  after  the  death  of  his  mother,  whom  he 
made  a  defendant  thereto ;  and  further  set  forth,  that  the  defendant  Sir  T. 
Le  Strange  pretended,  that  the  parish-church  of  Ringsteafl  Parva  was  only 
a  chapel  of  ease  to  some  other  church,  for  that  he  had  found  by  ancient 
writings  that  the  same  frequently  was  stiled  libera  capella,  and  sometimes 
Uhera  capella  sive  rectoria  de  Ringstead  Parva,  'Vhe  bill  of  revivor  and  sup- 
plemental bill  therefore  prayed,  that  the  former  proceedings  might  stand 
revived,  and  the  defendants  might  dbcovcr  the  said  deeds. 

The  defendants  appeared  and  answered,  and  the  suit  was  revived  by 
order  dated  the  second  day  of  May,  1745;  the  plaintiff  replied ;  the  defen- 
dants rejoined ;  and  witnesses  were  examined  on  both  sides ;  and  upon 
hearing  counsel  for  all  parties  ;  and  reading,  on  the  plaintiff's  behalf,  the 
said  plaintiffs  institution  and  induction  of  the  eighth  of  June,  1720  j  some 
extracts  out  of  the  institution  book  of  the  Bishop  of  Norwich  to  the  church 
or  free  Chapel  of  Ringstead  Parva,  beginning  April,  130B,  and  ending  the 
tenth  of  October,  1520 ;  a  survey  from  the  first  fruits  office,  dated  in  the 
twenty-sixth  year  of  Henry  the  Eighth,  "  Rectoria  s'we  capella  libera  de 
Porta  Ringstead^   fFilts,  Le  Strange,  iticumbent,  valet  p,  ann.  1th,  3d,  o6. 
procuration,  deduct.  Is.  id,  ob,  synod,  episc,  2s,  remanet  OSs,  ^d.  decima  inde 
Qs,  B(/.  ;*'  and  reading  several  depositions ;  and  upon  hearing  the  defend- 
ant's counsel ;  and  reading  a  receipt  signed  G.  Ward,  dated  the  seventeenth 
of  May,  in  the  thirty-first  year  of  Henry  the  Eighth,  of  six  shillings  and 
eightpence  for  the  tenths  of  the  chapel  of  Ringstead  Parva  ;  several  other 
receipts  for  the  tenths  of  the  said  chapel,  beginning  the  first  of  January, 
1573,  and  ending  the  twelfth  of  April,  1711 ;  an  entry  of  a.  payment  of 
threshing  tithe  com  of  Little  Ringstead,  dated  the  twelfth  of  December,  in 
the  thirty  second  year  of  Henry  the  Eighth  5  another,  dated  in  the  thirty- 
fifth  year  of  Henry  the  Eighth,  for  threshmg  tithe  com  of  Barret  Ringstead  ; 
three  others ;  several  depositions  for  the  plaintiff  $  and  on  offering  to  read 
the  deposition  of  J.  Gould  to  the  fifth  interrogatory  upon  his  cross-examina- 
tion, which  was  disallowed  by  the  court ;    several  depositions  on  the 
defendant's  behalf  ^  and  upon  offering  to  read  an  ancient  paper  book,  enti- 
tled Hunstanton  Church  Book,  containing  entries  of  a  former  vicar  o'f  the 
tithes  of  Hunstanton  from  1615  to  1621,  and  a  terrier  of  the  glebe  of  the 
vicarage  of  Hunstanton^  dated  the  twelfth  of  February,  1635^  made  by  the 
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1748.  vicar  and  parishionen  of  Huostanton,  which  were  oljected  to  hy  the  pWn- 
KAcoiLt  tiflTs  counsel  and  on  hearing  the  defendant's  counsel  the  ohjeciion  allowed 
by  the  court ;  ^d  upon  offering  to  read  several  papers  purporting  to  he 
ate^ssn^ents  made  hy  Uie  parishioners  of  Hunstanton  to  the  church,  poor, 
and  land  tax,  which  were  objected  to  by  the  plaintirs  counsel,  and  the 
objection  over-ruled  j  and  upon  reading  the  said  several  rates  and  assess- 
ments, beginnmg  the  thutieth  of  July,  1889,  and  ending  the  sixteenth  of 
April,  1888;  and  upon  hearing  counsel  for  the  defendants,  the  cause,  judg- 
ment after  having  been  on  for  several  days,  was  adjourned  over  for  the 
judgment  of  the  court  j  and  on  this  day  the  court  unanimously  declared, 
that  the  plaintiff,  as  rector  of  Ringstead  Parva,  is  entiUed  ta  all  tithes,  both 
great  and  small,  arising  within  the  said  rectory  of  Ringstead  Parva  j  and 
ordered  the  defendant  Mason  to  account  for  and  pay  to  him  the  value  of  all 
his  tithes,  both  great  and  sm8U>  arising  wiihui  the  said  parish  during  the 
time  demanded  by  the  bill,  with  costs  to  be  taxed :  further  directions  to  be 
reserved  till  after  the  report. 

T.  21  &  22  Geo.  2.  1748.     In  Cane. 
Stockwell  v.  Terry.     [1  Ves.  115.]     Gwill.  828. 

The  rule  by  inpH£  biU  was  by  a  rector  for  payment  of  tithes  in  kiwi  of  300  acres  of 

which  the  ■     ,      ,                   ^                          ^  ^ 

court  decides  lana. 

whether  land  Two  bars  were  set  up,  the  first  general  to  all  the  acres ;  the  statute  2  E.  6. 

be  barren  with-  13,  by  which  waste  ground,  improved  into  arable  or  mea<iow,  shall  not  pay 

in  tl»«  "^^^.^  tithes,  till  seven  years  after  the  improvement  is  completed  -,  as  to  which  the 

^  ^landis  in  ^^^  appeared,  that  the  land  in  question  was  a  common  field  for  sheep,  horses, 

Ite  own  nature  and  cows,  but  not  fit  for  fattening  tliem,  being  over-run  with  brushwood, 

80  barren  as  briars,  and  other  weeds  ;  the  parson  was  entitled  to  tithes  of  calves,  milk, 

not  to  be  pro-^  ^^^^^  &c.  out  of  it,  and  it  was  proved  to  be  worth  two  shillings  per  acre, 

t^  aftCT  U^^s"    before  it  was  improved.  y 

i^roved,  it  The  second  was  particular  to  forty-eight  acres,  parcel  thereof  j  as  to  which 

shaU  not  pay  an  agreement  had  been  entered  into  between  the  defendant  and  the  parson, 
tithe :  but  If,  and  those  who  had  right  to  feed  in  the  common,  for  the  making  an  enclosure, 
t"  ^**lt  U^fitfor  ^^  *^  ^'  ^^  parliament  was  passed  for  that  purpose,  by  which  they  enjoy 
^^,  but  by  all  their  rights  in  severalty,  as  they  did  their  righte  of  common  before.  These 
reaaonof wood,  forty-eight  acres  were  allotted  to  the  defendant,  in  lieu  of  his  common  j  and 
or  other  acd-  the  question  was,  whether  this  was  still  coveiled  by  a  modus,  which  had  been 
dental  dream.     ^^^  ^^  it  before  ? 

w^^wItTuracd  For  plaintiff.  This  land  was  not  within  the  statute  3  for  it  must  be  nalurd 
into  tillage  be-  sud  sterilis,  2  Instit.  656.  and  the  cases  there  put,  which  are  much  stronger 
fore,  on  taking  than  the  present.  Cro.  E.  476.  1  Kol.  R.  354.  2.  Bui.  163.  and  6  Mod.  90. 
away  that  acci-  gj^^^  ^jj^j.  ^j^g  statute  intends  only  guch  lands  as  were  merely  barren,  and 
aun«T"ha"ll  ^^^^  S^^^  ^7  industry  5  and  if  it  yielded  any  profit  before,  as  wood,  &c.  it 
pay  tithei  im-  is  not  within  it.  This  ground  yielded  profit  before,  and  cattle  were  kept  on 
mediately  on       it ;  which  could  not  be  if  it  was  veaste. 

being  turned  to  ^g  to  the  modus :  These  forty-eight  acres  are  of  another  nature,  and  not 
aa'doai  nJt^^  ^  ^®  covered  by  it :  if  there  is  a  modus  for  any  thing,  and  a  nevy  part  is 
consider  the  ex  joined  to  it,  that  addition  must  be  paid  for  :  as  if  a  modus  for  two  mills,  i^nd 
pense.  a  third  is  added,  the  modus  will  not  cover  it :  so  if  fpr  a  garden,  and  any 

On  an  inclo-    addition  is  made  to  it ;    if  a  buck  and  doe  are  paid  for  a  park,  if  dis- 
^Ti^^wM    parked,  tithes  must  be  paid  for  it. 

a  party,  lands  ^o^  defendant.  This  act  was  made  to  encourage  agriculture,  by  the  not 
aUotted  in  lieu  losing  a  tenth  of  the  improvement :  although  the  land  yields  some  fruit,  yet 
of  rightof  com-  if  barren  quoad  agriculturam,  it  is  within  the  statute ;  which  must  mean  such 
vcredbva^mo-  ^"^^  *^  ^^^  "^^  ^'  ^^^  agriculture  without  considerable  expence  ;  as  a  re- 
dusw^hh^^'  compence  for  which  this  encouragement  is  given.  Defendant  has  been  at 
been  before  great  expence  in  clearing  and  improving  this  ground,  and  wiU  not  have  the 
paid  for  the        benefit  of  it,  if  to  pay  tithes  the  first  seven  years. 

mon*  mT°'  ^^  ^  ^^®  agreement,  the  general  ^-iew  of  it  and  of  the  act  of  p^li^uent 

n"<rtnibjccr^to  was,  that  none  should  be  prejudiced  -,  and  that  it  should  be  exactly  in  the 
tithes.  8wnc 

-  No  instance  of  decree  for  an  account  of  tithes  without  costs,  unless  there  was  a  tender. 


same  rituation  as  before^  except  iluit  it  should  not  be  to  common.  But  the 
construction  contended  for,  w31  give  the  parson,  vhose  former  right  was 
presenred,  what  he  had  not  before. 

Lord  Chanoellar^p-*If  there  had  been  a  suil  in  the  ecclesiastical  court  > 
and  defendant  had  pleaded  the  statute,  as  here  $  and  plaintiff  denied,  that  tlUs 
wa»  within  it }  there  must  by  the  nature  of  their  jurisdictioia  have  been  a 
prohibition  for  want  of  a  trial ;  and  it  would  be  aftWwavds  tried.  But  this 
court  is  not  so  bound  f  it  is  to  judge  of  fact,  aawell  as  law :  otherwise  every 
modus  must  be  sent  to  trial :  but  there  are  many  deorees  here»  and  sJso  in 
the  exchequer,  for  payment  of  tithea  for  want  of  prooC  of  a  modus  $.  for 
something  should  be  laid  to  induce  a  doubt :  otherwise  it  would  bcputtiUg 
the  parties  to  unreasonabk  expenoe.  In  this  caat  a  sound  discretion  should 
be  naed  $  for  by  too  strict  a  construction,  the  court  m%ht  bring  a  burthen 
upon  the  par^  impcoving,  which  would  also  tend  to  impoverish  the  church  $ 
for  by  these  improvements,  livings  are  made  better :  and  though  the  pre* 
sent  incumbent  were  not  capable  of  tithes  for  seven  years,  yet  after  that  the 
profit  wiJSl  be  increased.  On  the  other  hand*  it  will  greatly  pr^udke  the 
incumbent,  to  call  tend  to  some  degree  fertile,  barren  land  5  for  he  will 
thereby  be  deprived  of  his  tithes.  I  must  be  guided  by  the  determinaUons 
made  on  ^e  act,  all  which  have  been  agreeable  to  Lord  Coxa's  comment 
S  In.  656,  whei»  the  rule  laid  down  is,  if  land  is  In  its  own  nature  so  barren 
as  not  to  be  proper  for  agriculture  aifler  it  is  improved)  it  shall  not  pay 
tithe :  but  if  in  its  own  nature  it  is  fit  for  tillage,  but  by  reason  of  wood  or 
other  accidental  circumstance  it  was  not  turned  into  tillage  before  ^  upon 
die  taldng  away  that  accidental  circumstance,  it  shall  pay  tithes  presently  on 
being  turned  to  tillage ;  for  tibe  act  does  not  consider  the  espence,  but  that, 
you  mny  by  possibHIty  be  paid,  as  by  the  timber»  ttnderwood>  fcc.  But  if 
afterwards  this  land  will  not  produce  unless  dunged  or  ciialked,  the  court  has 
considered  this  as  evidence  cf  its  being  barren  in  its  o^wa  nature,  not  proper 
for  ebm  without  additional  luKprovement.  It  is  admitted  that  this  laud  pro* 
dinced  tiiree  crops  of  com,  without  any  thing  but  ploughing ;  but  ol]jected 
that  chalking  will  be  necessary ;  and  so  it,^BUiy  in  the  cotnrte  of  common 
husbandry.  But  the  question  is«  what  yf99  necessary  for  the  first  crop } 
Ths.  way  of  aiguti^  for  defendant,  would  ^row  tbe  expence  upon  the  first 
aevea  years ;  wbiereas  the  benefit  is  to  continue  for  ever«  There,  is  an  expence 
in  gmning  tend;  from  the  sea :  yet  no  seven  years  aUowed,  though  overilown 
time  ont  of  qho4;  bescause  the  benefit  ia  laaUng ;  but  if  an  additional  ex- 
pesMse  is  necessary  to  malce  it  produce  the  first  crop,  seren  years  shaU  be 
aHoiwed :  it  is  admitted,  that  thi$  tend  te  not  barreni  and  Uiere  te  much 
tend  wlftioh  can  neither  be  called  fruitfol  nor  harreii,  that  pays  tithe. 

ila  to  the  forty-eight  acresj  I  mm  of  ofdnion,  thstt  in  tUs  caaethey  are 
Cdmred  by  (he  modus,  I  admit  the  case  mentioned,  and  that  by  dteparkii^ 
tha  mfadua  is  ([one  -,  and  tf  the  owner  dis^mrks  part,  he  shall  pay  the  same 
modus,  and  also  tithes  in  kind  for  what  te  disparked ;  because  it  was  paid  in 
nature  of  a  franchise,  and  not  for  lands*  Bitt  suppose  the  owner  with  con- 
sent of  the  parson  disparks  some  to  be  eiuoyed  as  l^i» :  I  should  think,  it 
was  the  ineombfiPt's  intent,  that  it  shomd  be  stitt  ei^oyed  as  part  of  the 
psffk,  and  no  tithes  in  kind  should  be  paid  for  it ;  for  otherwise  the  agree- 
ta&^  with  tbe  parson  would  be  useless.  So  i£  this  agreement  had  been  be- 
tween the  lord  of  a  manor  and  the  other  commoners  without  the  parson,  and 
tteqr  had- turned  it  into  several  ownerships^  H  would  be  liable  to  the  right 
t«  tithes,  which  the.  rectoc  has  over  the  whde:  parish.  But  lusre  haa  been 
ani^reeiMnt  by  act  of  parliament,  to  wliich  fhft  parson  was  fastfy  and  id- 
though  U»  recital  uses  oaly  general  words,  yet  i$t  shews  plainly  the  inten- 
tion ol  th^  parties  Iq  be,  that  every  person  shonU:  eqjsiy  his  allotment  in  the 
^mfi  manner  an  he  did  the  thing  in  lieu>  and  thai. was  subject  to  the  modus. 
Let  the  bill  thesefoie  be  dismissed  as  to  the  fortQU-eight  acres,'  and  as  to 
the  cest>  an  account  be  taken  of  the  several  tithes  to  be  paid ;  and  the  plain- 
'fiff,  excq>t  as  to  the  proof  of  ike  modus,  hare  his  costo  :  for  I  never  knew 
«  decree  for  an  account  of  ftthes  without  costs,  unless  fliereiwas  a  tender. 

M.22 
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^''^       M.  22  Geo,  2.  A.  D-  1748.    C.  B.    Sansam  v.  5Aau?.  [MS.]  GwiU. 

A  cvutom  that  riiHIS  cause  came  on  by  motion  in  arrest  of  judgment  after  a  verdict  in 
S^  m^w  prohibition  for  the  plaintiflF.    The  plaintiff  being  sued  in  the  spiritual 

or  pMtnre  laod  court  for  an  account  of  tithes  in  kind^  procured  a  proliibition  to  dedare  in^ 
Id  the  parish,  on  suggestion  of  the  following  custom  :  that  all  but  towners  (1),  holding  or 
bat  not  residing  occupying  meadow  or  pasture  within  the  parish  should  pay  lOd,  per  acre 
lO^r^'^^  l^y  for  all  pasture  and  meadow  ground  so  holden  and  occupied  withfai  the  said 
yeaily^and  w>in  pc^^h^  in  lieu  of  all  tithes  of  such  land :  and  the  custom  was  laid  as  time  out 
proportion  for     of  mind. 

a  leM  quantity.       Two  objections  were  taken  to  this  custom  -,  \%t,  That  it  was  a  rank  mo- 
tU^ttkd^       dus^  and  cotdd  not  have  been  time  out  of  mind.    2d^  That  the  custom  was 
on  soch  uS      unreasonable  and  uncertain  in  excluding  the  towners^  and  not  setttog  forth 
is  good»       '     what;|hey  were  to  pay. 

Bei/ield  seijeant,  in  support  of  the  modus,  cited  Litt.  (  110.  and  34  H.  6. 
86.  the  prior  of  Tikefbrd's  case,  to  shew  that  prescription  need  not  be  car- 
ried beck  to  the  time  of  Richard  the  first,  but  that  there  may  be  a  prescrip- 
tion by  conmion  law,  as  well  as  by  the  statutes  of  limitation  of  writs,  viz. 
where  the  memory  of  man  runneth  not  to  the  contrary,  which  was  the  pre- 
scription before  the  statute.  As  to  the  rankness  of  the  modus,  he  said,  be 
was  so  old  as  to  remember  almost  the  very  beginning  of  the  name  of  rank 
modus.  Lord  Chief  Baron  Ward  was  the  first  that  introduced  it.  Ue  was 
a  great  patron  of  the  clergy,  and  carried  their  rights  a  great  way.  So  was 
another  great  man  that  came  afterwards  from  the  exchequer  into  this  court. 
•  Skhmer  seijeanr,  contra,  cited  the  case  of  Ltgfield  v.  Dewlapp,  Tr.'  9 
W.  8.  wherein  a  modus  of  8</.  fbr  every  lamb  was  set  aside  for  rankness. 
Dodd9  MS.  coMf  Ci). 

WiLLBS  C.  J. — If  I  thought  there  had  been  any  difficulty  in  this  case,  I 
should  have  taken  time  to  consider  :  but,  as  I  think  there  is  none,  I  shall 
desire  to  give  my  opinion  now.    The  first  of  these  objections  is,  that  the 
modus  is  too  rank,  and  therefore  cannot  be  so  old  as  the  time  of  Richard 
the  first,  the  time  of  prescription,  for  that  lOd.  then  would  be  20«.  now.  It 
is  said,  and  I  am  afitdd  tmly,  that  there  have  been  many  cases  determined 
upon  this  footing.    The  fewer,  the  better  5  but  1  am  glad  they  are  not  in 
print,  jfbr  then  they  might  have  misled  more  than  they  have  already.    1  can- 
not agree  to  the  objection  that  has  been  made  to  the  cases  cited  out  of  the 
year  books.    I  think  of  them,  as  I  do  of  my  brother  who  has  cited  them, 
that  they  are  the  better  for  their  age.     Brother  Beifield  is  so  happy  as  to 
remember  the  beginning  of  the  doctrine  of  rank  mcMluses.    The  reason  of 
those  determinations  1  cannot  guess,  unless  it  be  that  bcnijudkit  e$t  ampUart 
juriadictionem.     The  consequence  of  them  is  to  deprive  the  landholders  of 
what  they  have  fairly  purchased  and  paid  for.    It  is  a  strange  notion,  and 
most  so  in  the  present  case.    What  is  it  founded  upon }  that  it  is  not  likely 
that  the  owners  of  lands  would  agree  to  pay  more  than  the  value  of  the 
lands.    But  we  cannot  go  upon  presumptions,  but  proof  1  and  what  proof 
is  there  of  the  value  of  lands  in  this  country  at  the  time  of  Richard  the  first ; 
for  this  must  be  settled  as  well  as  ihe  value  of  money :  and  12d.  an  acre  has 
been  given  for  land  in  Northumberland.     I  agree  with  my  broUier  B^tM, 
that  the  time  of  Richard  the  first  is  not  the  time  that  we  are  to  look  to  as 
the  time  of  prescription  according  to  Litt.  (  170.  that  was  the  time  of  limi- 
tation of  writs  of  right,  and  it  would  be  absurd  if  otherwise.     If  the  time 
of  Richard  the  first  was  time  immemorial  in  Henry  the  sixth's  time,  the  time 
of  Henry  the  sixth  is  immemorial  now.    And  it  would  be  more  absurd  to 
aUowof  this  objection  in  this  case  |  for  how  is  it  offered  f  not  under  the  head 
of  a  void  custom,  but  as  fact  against  the  verdict  3  and  therefore  this  should 
not  have  been  moved  in  arrest  of  judgment,  but  for  a  new  trial, 

BUBKBTT^ 

(i)  Inhabitaats  or  penous  residing  in  Uie  psriih. 
{Z)  Lt^i/Md  V.  Emtickimpf  ante,  voL  1,  627. 
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Burnett^  J.— The  tune  of  R.  1.  is  the  time  of  naeiiiory  so  far,  ds  that  1118. 
where  the  coinmencement  of  a  custom  or  prescription  must  have  been  by  ransom 
grtiDt ;  j£  the  grant  appears  to  have  been  subsequent  to  the  time  of  R.  1 .  the 
prescription  is  bad ;  but  it  comes  under  the  rule  of  apices  juris.  My  bro« 
Cher  Brlfieid  has  given  us  the  history  of  the  b^inning  of  this  doctrine  of 
rank  modus  in  lord  chief  Baron  Ward's  time,  and  I  have  had  another  case 
given  me  by  a  learned  judge,  which  shews  the  end  oi  it,  the  case 
of  Giffard  v.  Webb  (1),  iu  the  exchequer.  That  was  a  bill  for  tithes 
in  kind  by  the  rector  of  Stoke,  and  the  defendant  set  up  a  modus  of  3(/.  for 
every  lamb  fiiUen.  It  was  insisted,  that  this  would  be  equal  to  SOri  now  for 
every  lamb,  and  was  therefore  bad.  Yet  it  was  decreed  in  favour  of  the 
modus,  and  the  decree  was  conBrmed  io  the  house  of  lords  uix)n  an  appeal 
there  in  173d,  and  there  was  an  end  of  rank  moduses :  I  believe  they  have 
never  been  heanl  of  since. 

The  second  objection  as  to  the  unreasonableness  of  the  custom  was  like- 
wise overruled,  uid  the  rule  in  arrest  of  judgment  discharged. 


M.   22  Geo.  2.  1748.    In  Cane. 
qffleif  V.  Fanshaw.     [MS.]     Joddrell's  MSS.    Gwill.  822. 

OBJECTION  was  taken  to  a  bill  to  establish  a  modus  brought  by  three  A  biU  to  etta- 
land-owners  and  their  tenants,  that  the  rest  of  the  parishioners  should  ^^"^i!L'!»|f^u 
have  been  parties,  or  that  the  bill  bhould  have  been  filetl  in  behalf  of  them,  j^nnuber  o^ 
or  some  reason  given  for  their  not  being  parties ;  and  that  this  could  not  porUon  of  the 

properly  be  called  a  bill  of  peace,  because  there  was  no  disturbance  of  the  IwrUbioners, 
ritJktt  and  the  rest  of 

The  Lord  Cbancsllob  said,  as  to  the  first  objection,  it  was  not  usual  to  ioomTeed  not 
make  all  the  parishioners  parties,  nor  is  it  necessary  to  set  out  that  it  is  in  be  made  pw- 
iheir  behalf;  for  that  if  a  decree  were  made  on  such  a  bill,  though  the  per-  ^^ ;  oor  is  it 
sons,  not  parties,  were  not  actually  bound  by  it,  yet  it  might  be  given  in  Ut^uMT^u^^ 
evidence  (unless  shewn  it  was  obtained  by  collusion)  against  any  other  befilldoDbe* 
persons  claiming  the  same  right.  Carth.  181.  half  of  the 

As  to  the  other  objections,  his  Lordship  said  he  did  not  think  that  a  dis«  other  pansh- 
turbance  was  a  necessary  ground  for  such  a  bill,  unless  some  relief  was  loi'^n*^  ^T 
prayed.     He  ccHnpared  it  to  a  bill  to  ascertain  the  customs  of  tenant-right  Sned  for  n6c 
estates.  ,  making  them 

partin. 
A  bill  may  be  filed  to  establish  h  modus,  thongh  the  right  is  not  questioned  or  <Hstiirbed. 

T.  22  &  23  Geo.  2.  1749.    Scacc.  1749. 

Carthew  r.  Edwards.    [3  Bum's  E.  L.  7th  edit.  505.  510.  522.1       wvw 

Amb.72.   Gwill.  826. 

THE  plaintiif  brought  his  bill,  amongst  other  things,  for  the  tithe  of  the  The  parishioa- 
wool  of  lambs.    The  defendant  answered,  that  he  n^prehended  no  tithe  ^'  '^  boand 
t>f  lambs'  wool  to  be  due,  the  plaintiff  having  received  the  full  tithe  of  the  {^"^^^f 
lambs  in  their  wool.    But  by  the  court  it  was  declared,  that  the  tithe  of  the  y^^^  ^ows  hi  ves- 
wool  of  lambs  was  due  to  the  plaintiff,  and  decreed  accordingly.  sels  of  his  owd. 

The  plaintiff  also  claimed  the  tithe  of  milk.  at  the  place 

The  defendant  Edwards  m  his  answer  set  forth,  that  the  plaintiff  having  »>d  ^  ^ 
declared  he  would  not  send  for  or  fetch  the  tithe  milk,  he  did  order  every  ^^^ine* 
tenth  meal  of  hisrcows  to  be  turned  upon  the  ground  ;  it  not  being  usual  or  meals  an  milk « 
customAiy  for  the  parishioners  of  the  said  parish,  to  carry  their  tithe  milk  ed,  and  it  is  the 
home  to  the  lector.    The  court,  upon  heanng  the  cause,  and  ordering  two  ^"^'''".^^"ty 
decrees  in  the  said  court  to  be  read^  wherein  Sodson  was  plaintiff  and  Oliver  ^  ^StZwnT^- 

de-  sels. 
The  parson  is  entitled  to  the  tithe  of  wool  of  Iambs,  though  he  has  receired  the  Utbe  of  the  lambs  in.dujir 
vooL    Easter  offerings  arc  due  of  common  right. 
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defendanl^  did  dfekvt^  (hat  the  deiendaBt  ought  4o  hate  milked  the  tenth 
meal  of  hie  oowe«  in  tresede  of  hie  own«  at  the  place  and  in  the  manner  he 
milked  the  other  mne  meaki«  and  that  the  phuntiif  on^ght  to  have  fetched  it 
away  in  his  own  veMels. 

In  this  caseit  was  decree  hy  the  conrt  of  exchequer,  that  easter  offerings 
were  due  to  the  plaintiif  cf  oommon  right,  after  the  rate  of  ^.  a  head  for 
every  person  in  the  defendant's  £uniiy  of  16  years  of  age  and  upwards^  to 
be  pakl  by  the  defendant. 


1750. 


Bm  fin  for 
partition  of 
great  tithes; 
and  a  dcmor* 


tbey  were  in- 
coqioreal  and 
indivisibley 
OTerruled* 


T.  23  &  24  Geo.  2.    1750.    In  Caiu;. 
Bagster  v.  KnoUys.  [I  Vea.  sen.  494.]     GwilL  826. 

THE  biU  soogbi  a  paititk>n  of  tithes  and  casual  profits  m  the  isle  of 
Wight. 
Demnrrer  thereto :  and  6  €o.  cited,  that  these  were  no  easaal  profits^ 
and  that  it  may  be  divided  by  writ  of  partition. 

Lord  Chamcbllor. — ^An  ejectment  will  lie  of  tithes ;  of  which  the  execotion 
is  a  writ  of  possession  :  and  the  sheri£f  may  do  as  much  on  partition  as  on  a 
writ  of  possession  on  ejectment.  This  is  not  casual,  whether  tithes  will  rise 
or  not.  I  do  not  doubt  but  this  court  can  divide  tlieai,  as  it  may  several 
thing^^  which  cannot  at  law.     Overrule  the  demurrer  therefore. 


M.  24  Geo.  2,   1750.    Scacc.    Bice  v.  MoHnrng.    [MS.] 
Tithe  of  hay  18    TlILL  by  the  rector  of  Foulsham^  in  the  county  of  Norfblk,  for  (among 
^"f /^'  ^wii.  "^  ^^^^  tithes)  the  tithes  of  hay.    The  defendant,  by  his  answer,  admit- 


cat  from  ^€m1 


ted  he  had  cut  grass  from  off  the  head-lands  of  his  fhrm,  and  made  the 
same  into  hay,  without  setting  out  the  tithes.  And  he  contended,  that 
no  tithes  were  by  law  due  or  payable  for  the  same.  But  the  court  de- 
clared that  the  rector  was  entitled  to  the  tithe  of  the  grass  growing  on  the 
head-lands  in  the* parish. 


1751.  T.  24  &  25  Geo.  2.  1751.    K.  B.    Caohe  ▼.  Derby.  [MS.] 

PMhihidon  Ql^rr  in  spirituid  court  for  tithe  of  a  grist-nrill:  tiie  libel  charged  that 

^t^  to  A  ^  ^^e  plaintiff  had  ground  300  quarters  of  wheat,  &c.  the  tithes  of  which 

B^  i^  the  ftpi-  were  worth  certain  sums  mentioned  in  the  libel.   The  court  [of  king's  bench] 

riMuapottrt  for  held,  that  this  was  to  be  talcen  as  a  demand  of  predial  tithes,  and  therefore 

Se^tte^'  a  prohibition  was  granted,  (pr  tithes  of  a  mill  are  only  perional. 

manded  being  personal. 
Tithes  of  a  grist-mill  are  personal. 


Tithe  of  agist- 
ment is  due  for 
skeep  agisted  in 
the  pnfwi  after 
shearing  time 
until  sdM  in  tiie 
wlnlsr,  not- 
iwllhstMidlng 
tithe  has  preJ 
▼ioudf  been 
paidlbr  lb« 
wool. 

TIthe-wvol'is 
dee  dejwt, 
whan  dlippad, 
het  by  prMcn)^ 
tkm  nMyhe  set 
oat  another 
day. 

lUhe-wool 
Qjy^dlicbaigti 


T.  2^  &  23  Geo.  2.  1751.    3cacc«    Jffyder  y.  den^.  {MS.] 

THE  case  was,  sheep  iser^  bought  by  the  defendant  in  the  spring,  which 
wer^  sh9f  n  at  Midsummer,  and  were  f^terwa^  fed^  and  sold  to  the 
butcher  in  the  winter. 

Parker,  (Ihlef  Baron.— The  qvestioq  reserve  fof  the  opinion  pf  the  conrt 
is,  whether  the  pUintifif  is  entitled  to  no  agistment  tithe  for  the  time  the 
sheep  were  fed  after  shear jn^,  ^ereiipon  f^  question  f^fi^s  whether  there  i^ 
any  particular  period  at  which  tl^e  yefur  ends  in  resfject  9f  fithe-wool.  It 
was  insisted  on  by  the  defendant's  counsel^  tbftt  tjie  rector  cannot  have  tithe 
wool,  and  tithe  of  the  })e)rbage^  for  th^t  Is  twic^t  in  tl^  ^ame  year  ^  and 
farther,  that  the  dpfen4ant  not  having  the  sheep  in  his  possession  above  a 
^ear,  and  havii^g  |iaid  the  tithe  of  wool  once,  the  defendant  ought  not  to  pay 
an^  more  tithe  that  yeaf,  either  qf  the  wool  or  b^rbagCj/  especially  as  b^ 
eav^  2M1  advanced  price  [for  ^e  sheep)  in  consideratioi^  of  the  wool. 

For  the  phuntiff  it  was  argued,  that  he  is  in  the  place  of  the  rector  of  the 
parish  from  whence  the  sheep  w^e  reB^OTe4 :  that  r^oving  Aem  vras  the 

aot 

the  herbage  to  the  dme  of  slicariog,  and  not  for  any  after  fieeding- 


•01lf.». 
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act  of  the  defendant,  and  cannot  Tary  the  plaiatUrf  title )  that  tl^  will  1751. 
yield  a  better  price  to  the  defendant  by  the  inoreaae  of  woqI«  which  answers  avnna 
his  giving  an  advaaeed  price,  i  Rel.  Rep.  M.  02.  1  fU>U  Ab  642.  pi.  9.  ^  ** 
647.  pi.  Id.  Tracy  ▼.  Lane,  «  Car.  2  B.  R.  Tithe  wool  is  for  the  iqc?ease  ""' 
and  in  satisfBCtion  of  the  herbage.  Comy.  040.  2  Inst,  621/662.  Dr.  and 
dtoJt.  iV6  a.  That  in  respect  4of  tithe  wool,  the  year  ends  at  shear-day. 
iW  V.  Seymoitr,  Hil.  5  Geo.  2.  Banb.  913  (1).  P^jpplmptU  v.  Ahomld, 
East,  14  Geo.  2.  Tithe  wool  is  due  dejure  when  it  is  clipped,  but  by  preacripi- 
tion  may  be  set  oat  At  another  day,  Ceo.  Eliz.  702.  Mo.  910,  91 K  Upb.  li}, 
11.  Tithe  wool  only  discharges  the  herbage  to  the  time  pf  shearing,  and 
not  for  any  after  feeding.  Latch.  254.  Show.  P.  C.  ia2>  which,  though  I  do 
not  rtly  on  as  a  book  of  any  anthority,  yet>  as  it  agrees  with  the  reason  of 
liie  other  cases,  may  be  admitted.  Danger  v.  Hm^ld^  1  W,  and  M.  Gilb. 
£q.  Rep.  231  (2),  which  hook  is  not  to  be  depended  oo»  but  this  c^se  is 
rightly  reported.  Therefore,  I  am  of  opinion,  that  the  phiiatiff  is  entjU^ 
4o  the  ag^tment  tithe  ftom  the  time  of  shearing  to  the  tiflQe  of  sole. 

tl)  Jintt,  p.  31.  (3)  Dummer  t.  WUtgfM,  mtiBy  toI^  1.  p.  $66. 


M.  25  Geo.  2.  1751.     In  Cane. 
Walton  V.  Tiyrm.   [MS.]    Amb.  130.    3  Bum's  E.  L.  481,  ft*  edit* 

1  Dick.  244.    Gwill.  827. 

LORD  BAanwicsx,  Chang£j.I40b.— The  bill  detaapds  three  spa cjes  of  Tithes  arc  not 
tithes.     1st.  Tithes  of  the  loppings  of  anicieitt  ppUard  oaks  opd  itfhes.  J^Y^^^^  for  the 
2dly,  Tithes  of  beech,  as  well  of  tke  bodies  as  of  the  branches  and  tops.   of'JIiient^'T. 
9dly,  Of  rabbits  bred  and  sold.    This  las^  is  clajiped  by  cmtoip  o^y.    The  )ard  tre^.^  * 
'prio<»pal  question  is  on  the  first  demand.     It  is  agre^^  tba(  t}>ere  is  np  w-      The  use  to 
derwood  in  the  place ;  that  the  oaks  and  ash99  arf  ancient  pollard-trees ;   ^frkasAi  vrooA  is 
that  the  beeches  are  of  twenty  years  growth  and  upW9jrds  j  tha(  tt^e  gj^e^iei^t  "^^1^^*  '!/*? 
part  of  what  was  cut,  was  sold  for  fire  wood ;  thataogne  soiall  pfurt  wba  ipade  tem^Twhe-^* 
into  posts,    and  some  4ato  wheelwrights  work.    The  plnintiff  has  proyed,  ther  itbe  lla- 
that  in  the  time  of  his  precedessor  tithe  was  paid  as  Jiow  cVkiq^edi  P^ce  jp  ble  to  tithe  or 
1712,  and  once  in  1727  and  17^8.     But  the  defendants  Jia?e  proy^  (Jive  ^^^   u^^ 
owner  was  absent  in  those  years,  ao^  that  tithes  in  genenl  b^^®  not  hec^  may  be  timber 
paid  for  wood  there.     This  plaintiflTs  demand  is  foiiaded  OP  we  general  by  the  cmitora 
right,  viz.  that  tithe  ought  to  be  paid  for  all  wood  used  for  foel.    This  has  of  the  country. 
been  aigued  both  on  the  reason  of  the  thing*  and  the  precedents,  partiodi^^y    .  ]^^^^^^ 
that  of  Grttnawoy  ▼.  The  Earl  of  Kent  (1)»  I  ehnll  ooasidor  it  ip  the  Sfime  ^^^  ^ 


1  •  As  to  the  reason,  it  has  been  aaid,  that  .there  wv  the  aam^  le^on  that 
wood  ehould  pay  tkhe  aa  other  things,  for  that  it  renders  annually.  B|it  this 
would  prove  too  much }  and  wonld  prove  that  timber  aa  well  as  ei9p9e->  woo4# 
aboald  pay.  For,  thoogti  wood  does  onaiHi^tia  cftwere,  yet  it  does  no(  ^- 
rmaim  r^enooare^  for  that  implies  an  annual  taking  of  the  profit.  3Ut  uji- 
•derwood  by  the  oammon  Jaw  pays  tithes,  though  it  does  not  renew  afinuidly, 
which  4s  in  favour  of  the  clergy ;  like  the  case  of  saffron,  whiph^  thpi;^ 
»ot  gatberMl  in  three  years,  yet  pays  tithe.  But  it  ia  otherwiie  as  to  tim- 
ber, which  is  considered  as  part  of  the  ioheritan6a« 

The  neat  argimeot  was,  ^t  these  loppings  are  tenancy  prci||ts»  and  there- 
fore not  to  be  considered  as  part  of  the  inhevitaiiee  and  «o  tit^eable.  3t|t 
this  is  no  rule  of  tithing,  and  varies  in  diffffent  couatii^  and  places.  In 
many  places,  tbe  loppings  of  spiral  trees,  not  poiUvded,  are  allowed  to  the 
tenants  i  yet  such  loppings  are  certainly  nc^  liable  to  tjtiie. 

It  was  further  said,  that  the  use  should  determine  it.  That  as  coppice.  aq4 
underwood  are  titheable,  so  whatever  is  uspd  for  the  saiae  purpose  ;if  (bIso 
liable.  But  this,  I  think,  would  be  a  dangerous  inno^tion.  Certainty  is  tj^ 
mother  of  repose,  and  the  law  endeavours  to  attain  it^  The  fiab^^qi^ept  use 
cannot  add  a  titheable  quality,  which  it  had  not  before.    If.i^^^idj  why 

(I)  jihtte,  Tol.  1.  p.  677. 


124  -  TITHE  CASES. 

should  the  rule  not' hold  vice  versd,  and  maple,  hornbeam^  and  other  wooc. 
not  timber,  if  occasionally  used  as  timber,  be  exempt  from  jmyment  of  tithe 
by  the  subsequent  use  ?    This  was  never  heard  of. 

But  it  was  argued  farther,  that  there  are  certain  cases  wherein  the  subse- 
quent use  shall  determine,  whether  titheable  or  not. 

The  first  instance  was  that  of  wood  cut  to  be  burned  in  the  house  of  the 
parishioner  within  the  parish  which  exempts  it,  though  otherwise  it  would 
be  titheable. 

But  this  is  not  of  common  right,  but  by  special  custom ;  and  if  there  be 
no  such  custom  it  has  been  held  liable.  Cro.  Car.  1 13. 

The  second  case  put  was,  that  by  the  general  rule  cattle  bred  for  the 
plough  or  pail  shall  not  pay  tithes ;  and  so  the  use,  after  the  breeding,  de- 
termines whether  titheable  or  not }  but  tithe  of  calves,  is  not  a  predial,  bat 
a  mixed  tithe,  which  the  owner  is  not  bound  to  set  out  at  any  particular 
time ;  and  the  parson  receives  the  tithe,  by  taking  a  tenth  part  of  what  the 
owner  makes  of  them  :  and  there  are  two  material  differences  between  those 
cases  and  the  principal  question.  Both  those  cases  operate  by  way  of  ex- 
emption only,  one  by  custom,  the  other  iub  modo  by  common  law ;  such 
cattle  being  only  exempted  as  produce  things  titheable.  But  I  know  no  case, 
where  the  subsequent  use  alters  tiie  rale  of  tithing.  Tithe  of  wood  is  predial 
and  is  to  be  set  out :  in  many  cases  it  is  impossible  to  know  what  uses  the 
wood  will  be  put  to  at  the  time  of  catting.  If  so,  how  is  it  possible  to  set 
forth  the  tithe  at  the  time  of  felling  ?  Resides,  it  would  vary  the  law  of  tithes 
in  different  counties  without  any  custom.  In  some  counties  where  wood 
is  plentiful,  it  is  known  that  trees  are  cut  and  burned,  which  would  be  used 
as  timber  in  other  places  j  and  if  this  doctrine  were  to  prevail,  it  would 
constitute  two  laws  j  that  where  wood  is  used  for  fire  it  would  be  titheable 
[in  some  places]  and  in  other  places  not,  and  this  would  introduce  unreason- 
able distinctions  as  well  as  confusion. 

Thus  much  as  to  the  reason  of  the  case.  But  the  law  of  tithes  is  a  posi- 
tive law ;  and  therefore,  perhaps,  it  may  not  be  so  material  what  ought  to 
be,  as  what  is  settied ;  and  1  take  it  to  be  settled,  that  of  all  timber  of 
twenty  years  growth,  no  tithe  is  to  be  paid,  either  for  lops  or  tops,  or  any 
thing  else,  except  only  in  cases  of  fraud*    45  Ed.  8.    De  Silta  Cadua. 

It  has  been  formerly  litigated,  whether  this  was  declaratory  of  the  com- 
mon law  or  not ;  but  now  it  is  held  to  be  so,  and  that  appears  from  the 
words  **  as  ha$  been  held  in  former  tifiie».** 

It  is  remarkable  what  Bblknaf  says,  50  Edw.  3. 10,  within  five  years 
after  the  statute,  as  to  what  is  said  concerning  the  statute  of  Sarum,  2  Leon. 
80,  It  is  mentioned  in  F.  N.  B.  61,  and  in  the  register  it  is  called  a  statute  > 
but  Lord  Coke,  2  Inst.  645,  says,  there  is  no  parliament  at  Sarum  to  which 
that  can  be  referred,  except  the  parliament  of  7  R.  2.  twelve  years  after- 
wards ;  and  that  the  rolls  of  pariiament  have  nothing  to  this  purpose  ;  and 
Selden,  in  his  book  on  tithes,  says  the  same ;  and  on  their  authority  I 
think  it  to  be  no  statute.  In  the  43  Edw.  3.  the  requisites  of  privilege  are, 
first,  its  nature ;  it  is  called  gros  bois ;  that  is,  timber  trees ;  secondly^  its 
age;  but  nothing  is  said  of  its  use.  Consider  the  construction  of  the  sta- 
tute :  ever  since  the  opinions  have  uniformly  been,  that  where  the  tree  is 
timber,  either  by  common  law  or  custom,  of  twenty  years  growth,  it  is  free, 
as  well  for  its  lops  and  tops- as  the  body.  This  is  laid  down  in  Plowd.  470, 
and  there  the  trees  are  called  poUengers,  which  is  the  same  as  pollards  ;  the 
court  there  held  hornbeam  n6t  to  be  timber,  but  made  no  distinction  as  to 
pollards;  the  same  law  is  laid  down,  arguendo,  11  Co.  6B  b.  2  lost.  642. 
643. 

The  rules  there  laid  down  have  not  been  contradicted  since,  except  in 
the  case  of  germins,  which  was  done  with  great  leason,  because  great  part 
of  the  coppice  wood  in  the  kingdom  has  proceeded  fronx  the  stools  of  tim- 
ber trees  cut  down ;  but  it  has  been  asked,  what  the  difference  is,  whether  the 
germins  grow  from  trees  cut  down,  or  from  the  tops  of  pollards  ?  1  think 
there  is  a  great  difference :  in  the  first  case^  there  is  no  tree  remaining  from 

whence 
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whence  it  may  derive  its  privilege  ;    but  in  the  other  the  body  remains,  17o1. 

whidi  exempts  the  bnmches.    Cio.  Eliz.  -477  (1).    Moore^  SM)8.    litt.        valtom 
Rep.  148  (2). 

I  will  ne^d  consider  the  cases  cited  against  these  authorities.  I  Brownl. 
94  (3),  proves  nothing  to  this  point.  1  Lev.  180,  is  so  short  a  note,  and^so 
imperfectly  reported,  that  it  is  not  to  be  relied  on,  and  the  less  so',  because 
in  1  Sid.  300^  the  same  case,  it  appears  .that  the  question  was  about  coppice 
wood. 

Bat  a  ^stinction  has  been  insisted  on  between  pollards  and  other  trees, 
for  that  pollards  are  not  timber. 

But  I  do  not  think  this  to  be  true  as  to  all  pollards ;  Srst,  pollards  that 
have  grown  20  years  without  lopping  are  privileged  as  timber ;  secondly, 
the  body  of  a  pollard  is  often  good  timber ;  thirdly,  dotard  trees  are  of  no 
use  as  timber,  and  yet  arc  privileged. 

I  shall  now  come  to  the  modern  MS.  cases  in  the  exchequer,  which  are 
hardly  to  b^  reconciled. 

'  Briggs  V.  Martin,  T.  6  W.  and  M.  (4),  was  a  bill  for  the  tops  of  old  pol- 
lard trees  and  dotards,  but  when  first  lopped  does  not  appear.  Northltigh 
T.  CoUatd,  Mich.  6  W.  and  M.  (5),  is  directly  contrary  to  the  former  case. 
There  the  defendant  is  to  account  for  tithe  of  wood,  except  for  lops  of  oalc 
pollards,  which  the  court  declared  to  be  discharged  of  tithes. 

These  cases  cannot  be  reconciled,  but  by  supposing  that  in  the  former 
case  they  were  lopped  before  of  20  years  growth,  and  iiv  the  latter  not 

Layfidd  V.  CbopfT,  12th  July,  1898  (6),  is  not  applicable  to  the  present 
case. 

Greenaway  v.  Tlie  Earl  of  Kent,  Hil.  1705  (7).  In  this  case  there  was  a 
decree  that  the  plaintiif  was  entitled  to  tithe  of  all  the  wood,  even  of  above 
20  years  growth,  which  was  cut  and  corded,  but  not  to  tithe  of  such  as  was 
not  corded.  This  case  ^oes  further  than  any  other  case,  and  the  court  was 
divided.  Lord  C.  B.  Ward  was  of  a  contrary  opinion  from  the  other  three 
Barons,  and  I  think,  that  the  Chief  Baron's  was  the  better  opinion. 

No  case  in  the  exchequer  has  foUowed  this  since.  Blhy  v.  H^ixlcy,  22  Feb. 
1724,  does  not  follow  the  rule  laid  down  in  Greenaway  v.  The  Earl  of  Kent  • 
In  Biby  v.  Huxley,  Baron  Price  disclaimed  the  general  rule  of  Greenaway  v. 
The  Earl  of  Kent,  and  said  there  was  fraud  in  that  case  :  but  I  dont  find  there 
was  any  fraud,  and  rather  think  there  was  not. 

The  caJBC  of  Greenaway  v.  The  Earl  of  Kent  appears  to  be  an  anomalous 
case,  contrary  to  former  cases,  and  not  followed  since. 

I  said  before,  that  tithe  of  timber  trees  may  be  demaudable  in  case  of 
fraud.  If  there  be  a  coppice,  and  a  few  timber  trees,  and  the  owner  cuts 
the  coppice  and  the  lops  of  the  timber  trees,  and  binds  them  up  together, 
so  as  they  cannot  be  distinguished,  the  parson  shall  have  tithes  of  all  j  so 
it  was  held,  Cro.  Eliz.  347. 

As  to  the  question  of  fact  in  the  principal  case,  whether  these  pollards 
were  lopped  before  20  years  or  not,  the  plaintiif  having  laid  in  his  bill,  that 
they  are  ancient  pollards,  it  is  not  probable  that  they  were  lopped  before  20 
years-;   but  the  plaintiff  may  try  it  if  he  pleases. 

The  second  demand  is  as  to  tithe  of  beech,  which  is  admitted  to  be  of 
twenty  years  growth.  It  is  a  fact  whether  beech  in  that  country  be  timber 
or  not,  and  this  is  submitted  to  be  tried. 

The  third  demand  is  for  tithe  of  rabbits,  which  must  be  by  custom,  and 
dqiends  on  evidence. 

The  first  issue  must  be  whether  the  pollards  were  first  lopped  before  they 
were  of  20  years  growth. 

The  second,  whether  by  custom  beech  be  timber  within  this  parish. 

The 

())  tUm  V.  Paiemon^  jinie,  vol.  1,  p.  133.  (4)  Ante  vol.  1,  p.  585, 

(^  The  rUar  of  ^^mmtbvraitgk**  case,  (5]  jtnie,  toI.  1,  p.  589. 

Jate,  vol.  1 ,  p.  362.  (6)  jinte,  toI.  1,  p.  591. 

(3)  Mm  V.  Somericn,  Ante,  vol.  1.  p.  172.  (7)  Ante,  rol  I,  p.  677. 
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TiM  tfcird,  tvhefher  by  caBtooi  rabbitg  be  titbeable. 

The  CiffA9ie«LLaft  gave  the  plaintiff  time  to  consider  whether  he  vHm\& 

try  these  issues  or  not  (I). 


(I)  The  plnintiff  waving  the  second  and 
third  issues,  the  bill  was  dismissed  as  to 
those  mtfttcfs  without  cott* ;  and  an  issue 
WM  directed  as  to  the  fidllardB,  and  a  view 


ordered ;  but  Uie  plaiiitiff  alao  waviar  this 
issue,  the  whole  bill  was  dismissed  witliout 
eosts. 


1752. 


Modus  of  12if. 
in  the  pound, 
to  be  paid  year- 
ly, according 
to  the  ralue  o£ 
the  lands,  for 
all  cattle  de- 
pastured, whe- 
ter  profitable  or 
unprofitable, 
held  good,  and 
not  a  modus  of 
a  part  of  the 
tithe  for  the 
whole. 

The  tithe  of 
agistment  of 
unprofitable 
catde  is  not  by 
law  2«.  in  the 
pound,  yearfy, 
according  to 
ihe  value  of  the 
lands,  but  only 
after  that  rate 
during  the  ac* 
tual  time  of 
agistment. 

A  modus  for 
granlens  ex* 
tends  only  to 
ancient  gar- 
di'iis. 

Where  evi- 
dence of  the 
manner  of 
tithing  is  in 
the  hands  of 
the  patron  or 
rector,  a  court 
of  equity  will 
direct  it  to  be 
produced* 

Where  cows 
•re  pastured  in 
one  parish,  and 
milked  inaa- 
otlier,lthe  Uthe 
of  mUk  is  pay- 
able to  the  par- 
son of  the  latter 
parish. 


H.  25  Geo.  2.     1752.    In  Cane.     Forbes  v.  Phelps.  [MS.] 

TJE1£  bill  in  this  case  was  for  an  account  of  tithes  of  the  agistment  of 
cattle,  and  the  defendants  set  up  a  modus  of  I2d,  in  the  pound  to  be 
paid  yearly,  according  to  the  value  of  tlieir  lands,  for  all  oattle  depastured 
within  the  parish,  whether  profitable  or  unprofitable }  to  which  it  was  ob- 
jected, that  tithes  for  agistment  of  cattle  are  due  de  commtimjure,  accord- 
ing to  the  value  of  the  land,  after  the  rate  of  %$,  per  pound,  and  that  there- 
fore this  modus  beiug  but  for  {mrt  of  the  tithe  in  specie  cannot  be  good. 

But  Lord  Hardwicke,  ChaoGellor,  held  the  modus  good,  for  here  amy  be 
collateral  benefits  to  the  parson  which  he  would  not  be  endtkd  to  from 
tithes  in  kind}  fax  he  said,,  that  the  tithe  of  agiitment  of  unprofitable  oat^ 
tie  is  not  by  law  2s.  in  the  pound  yearly,  aooording  to  the  value  of  the  lands, 
for  if  the  agistment  is  only  for  one,  two,  or  three  months,  the  tithe  is  to  be 
paid  only  io  proportion  ;  besides,  in  t^  present  case,  this  modus' is  to.be 
paid  for  all  cattle,  whether  profitable  or  unprofitable  i  but  cattle  used  for 
the  plough  or  the  pail>  are  by  law  discharged  of  agistment  tithes ;  and  here 
the  modus  extending  t-o  all  cattle,  whether  profitable  or  unprofitable^  ma^ 
give  a  collateral  benefit  to  the  parsen  which  he  would  not  be  otherwise  eft- 
titled  to  f  he  not  being  entitled  to  agietment  tithes  of  cattle  used  for  the 
plough  or  the  pail.  He  could  not  tlierefore  consider  this  modus  as  liable  to 
the  objection  that  it  was  a  modus  for  part  of  the  tithe  in  specie.  And  he 
said,  that  the  raason  of  allowing  2a.  per  pound  according  to  the  value  of  the 
land  for  agistment  tithes,  was  because  the  profits  of  the  lands  by  which  they 
were  paid  were  eaten  by  the  cattle,  and  so  could  not  be  had  in  kind.  And 
upon  the  whole  dechired  the  modus  good»  and  thai  it  ought  to  be  estah*^ 
lishcd  ;  and  that  it  extended  to  all  manner  of  eattle*  as  well  proAtable,  aa 
barren,,  and  decreed  the  same  accordingly.  And  he  dtcd-as  In  point  the 
case  of  Holbech  v.  Whadcoek.   Hard.  184  (2)u 

.  It  was  also  decreed  in  Uiis  case;,  that  a  modus  for  ganlena  extends  only 
to  ancient  garden^,  an4  that  new  made  gardens  within  the-parish  are  liable 
to  pay  tithes  in  khid. 

It  appeared  alao  in  this  ease*  that  the  dean  and  chapter  of  Chviat  Cliaroh> 
Oxford,  were  the  patrons  of  this  church,  which  was-  in  Thonibury,  in  the 
county  of  Gloucester  >  and  that  as  such  patrons^they  had  iin  their  custody 
an  annual  book  of  the  manner  of  tithing;*  in  tliia  parish ;  «nd  it  waa  therefoae 
ordered,  that-an  authentic  capy  of  this  bpt>k^  witnessed  by  the  registrar  of  tkn 
dean  and  chapter,  hnd  another  credible  i^ilnesa^  shonU  be  delivered  to  tke 
parishioners  for  their  use. 

It  was  further  said  in  thiscase,  by  the  Lomo  C0i«<rcBi^i.OR,  that  if  oowu 
are  depastured  in  one  parish,  and  driven  from  thftnce  ,to  the  iuna  yaid  io 
another  parish,  iand  milked  there,  the  tithe  of  nilk  is  due  to  the  paiaou  of 
the  parish  where  the  cows  are  milked. 

(8)  ^Aii»|<v«Kl,p»433. 
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T.  25  fc  26  Geo.  2.  1752.    Scacc.    Smith  v.  Huggim.  [MS.] 

TH£  bill  wag  by  a  vicar  for  small  tithes;  the  defendant  by  his  answer^  fo  a  bill  by  the 
among  other  things,  insisted,  that  they  belonged  to  the  impropriator,   ricar  for  imall 
and  that  he  ought  to  be  made  a  party.    And  now,  upon  the  hearing,  the   tltbes,  the  im- 
want  of  the  impropriator  as  a  party  was  objected  to»  but  was  overruled  by  Sota^ccnMiii 
the  court ;  for  they  said,  that  although  all  the  tithes  of  common  right  be-   party,  tboagh 
longed  to  the  rector,  yet  as  a  vicar  may  be  endowed  of  them,  he  ought  to    the  occupier  in- 
be  permitled  to  bring  his  biU,  without  making  the  impropriator  a  party,    *i>ta,  that  the 
for  he  must  prove  his  right,  or  he  cannot  recovery  and  if  he  has  a  right,   [t^:^^*^ 
it  would  be  useless  to  make  the  impropriator  a  party,  and  would  put  the   pi^ator ;  for* 
vicar  to  the  expence  of  paying  the  impropriator's  costs,  to  no  purpose  :  be-   tb«  vicar  can** 
sides,  the  impropriator  being  no  party,  would  not  be  bound  by  the  decree.   BoiMweMdniir 
And  the  court  said,  that  although  this  objection  had  formerly  been  allowed,   |?*  Nriirtiid 
the  late  resolutions  were  different,  and  wpre  founded  on  the  before  men-   the  hnpranri- 
tioned  reasons.  ator^notbeiag 

The  vicar  in  this  case  could  not  shew  a  direct  endowment  of  the  tithes   apwty,  waos 
cUdoied,  which  were  tithes  of  hops,  bnthe  produced  the  copy  of  a  very   bouiidbyaajr 
ancient  writing,  dated  in  1312,  registered  in  the  consistory  court  of  Win-       ^'  ^^ 
cheater,  in  which  diocese  the  vicarage  was,  whereby  it  was  declared  by  the  gmall  tithes, 
bishop  that  all  small  tithes,  vi;K :  of  such  and  such  things,  except  so  and  so,  notwitbitand- 
belong  to  the  vicar ;  and  hops  not  being  among  the  particulars,  the  question   ^^  *^,  ^^ 
was,  whether  they  would  fall  under  the  general  words  "  All  small  tithes ;"   Snl2iUti«. 
for  it  was  argued,  that  this  ancient  instrument,  though  not  in  itself  an  en-  *  , 

dowment,  was  evidence  that  there  had  been  such  an  endowment,  and  that 
similar  instruments  had  been  often  held  to  he  evidence  of  an  endowment. 
To  shew  that  hops  were  included  in  this  endowment,  it  was  insisted,  that 
the  exception  plainly  implied  generality  in  the  words  "  all  small  tithes,"  not 
to  be  restrained  by  the  videlicit,  becaase  otherwise  the  exception  would  be 
nugatory;  said  the  case  of  Stukeley  v.  Butter,  Hob.  171-2,  was  cited,  wherein 
it  was  held,  that  what  comes  undn^'-mMeHcel,  may  be  said  to  be  claunida 
amcUlaris.   Yet  that  it  can  neither  increase,  or  diminish  the  thing  granted. 

On  the  other  side  it  was  insisted,  that  the  tldelkit  was  ej^planatory  of  the 
premises,  to  shew  what  was  intended  to  be  granted.  But  the  court  held  the 
endowment  to  be  general,  subject  only  to  tiM  particular  exception. 

Another  objection  made  by  the  defendant  was,  that  hops  beiiig  planted  in 
great  quantities  in  the  parish,  they  ought  to  be  considered  as  gnat,  and 
not  aa  mntdl  tithes.  And  in  support  of  this  objection « it  was  said,  that  peas 
and  beans  sown  in  a  garden  are 'small  tithes,  but  in  open  fields,  are  to  be 
conmdered  as  great  tithes.  Bat  %he  court,  with  great  clearness,  overruled 
thfs  objedfon,  saying -that  small  or  great  tithes  are  not4o  be  dislinguislMd 
by  quantity,  but  from  the  natare  of  the  things  themselves,  and  tlttLthops 
are  clearly  in  their  natore  small  tithes,  and  that  pease  and  beans,  wlien 
cot  green,  are  small  tithes,  though  sown  In  o|)en  fields  and  in  ever  so  great 
quantities ;  bat  if  they  are  ItH  to  maturity,  and  conseqaentiy  lo  beoome 
grain,  they  are  then  great  tithes. 

T.  25  &  26  Geo.  2.    17&2.  Scacc. 
Sneifd  ▼.  Umaln.   [2  Wood.  4770 

THE  rector  of  Henningham  Sible,  in  the  county  of  Essex,  stated,  that  Hopf  anight  to. 

the  defendant  was,  at  Lady  Day  1742,  in  possession  of  Bi'oom  Leys,  be  pidwd^ani.. 

which  then  was,  and  several  years  past  had  been  planted  with  hops ;  that  he,  ir«tbered  firom 

the  plaintiff,  hoped  he  would,  in  proper  form  and  knanncr,  as  by  law  he  bindJ*bef^re 

onvght,.  have  plucked  his  hops  from  the  stalks  and  binds,  and  have  set  out  the  tithe  is  set 

the  tithe  thereof  by  weight  or  measure  after  they  were  so  plucked ;  and  h^  out. 
set  forth  the  case  of  the  defendant's  late  faither  (1),  and  prayed  an  account 
and  satisbction  for  the  ^d  tithes. 

The 
(1)  See  Sneffi  v.  Umriny  tmte,  p.  84. 
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The  defendant  answered  to  the  same  effect  as  to  the  custom  of  tithing  of 
hops  as  his  father  had  done  in  the  former  cause. 

The  court,  ujion  hearing  counsel,  and  reading  fhe  proofe  in  the  cause,  de- 
clared, that  the  method  of  tithing  of  hops  insisted  on  by  the  defendant  in  his 
answer,  is  not  the  legal  method  of  tithing  of  hops  j  but  that  they  ought  to 
be  picked  and  gathered  from  the  binds  or  stalks  before  the  same  are  tithe- 
able  ;  and  ordered  the  defendant  to  account  for  his  tithe  of  hops,  with  costs. 


TSlhe  of  wool  li 
due  at  shearing 
time,  and  it  a 
iMtbfaction  for 
pasturage  for 
the  year  past, 
encKng^at  that 
time,  but  not 
for  tobseqaent 
pasturage. 


T.  25  &  26  Geo.  2.    1752.    v.  Gold.    [Amb.  149.] 

T^EFENDANT  had  bought  a  parcel  of  sheep  in  the  spring-time,  and 
-^^  sheared  them  at  the  usual  time,  and  paid  tithes  of  the  wool,  and  after- 
wards depastured  them  till  about  Christmas,  when  he  sold  them.  Bill  by 
plaintiff  to  have  tithes  for  pasturage. 

Objection.     That  it  is  against  law  to  have  tithes  twice  in  a  year  for  the 
same  thing. 

^  Court  took  time  from  '  to  consider  of  it,  and  this  day  were  all, 

viz.  Parkbr,  Chief  Baron,  Clive,  Lbogb,  and  Smith,  Barons,  unanimously 
of  opinion,  which  they  severally  delivered  ireria/tm.  That  the  time  for  pay- 
ment of  tithes  of  sheep  is  at  shearing.  It  is  then  the  year  ends,  and  the 
tithes  of  wool  are  to  be  considered  as  a  satisfiM^tion  for  the  year  past,  and  no 
tithes  in  such  case  are  due  for  pasturage  for  that  year,  for  which  tithes  of 
wool  are  paid ;  but  if  the  farmer,  after  shearing,  depastures  his  sheep,  and 
sells  them  before  shearing-time  comes  again,  tithes  of  pasturage  are  due, 
otherwise  the  parson  will  have  no  titlies  at  all  from  them  for  the  new  year, 
viz.  from  the  last  shearing-time ;  and  they  declared  their  opinion  was 
founded  on  the  case  of  Dummer  v.  Ming  field,  (1)  and  Coleman  ▼. 

Barker,  in  reports  in  chancery  and  exchequer  by  Gilbert,  which  last  case 
was  founded  on  the  authority  of  the  former. 

(I)  jinu,  Tttl.  1,  p.  566. 


Plea  and  ad- 
Rwer  to  a  bill 
for  tithes,  of  an 
agreement  be- 
tween the  de- 
fendant and  the 
agent,  as  veil 
of  a  former  im* 
]iropriator,  as 
of&epUintiff 
after  lie  became 
poweeeed  of 
the  tithes,  to 
pay  an  annual 
sum  in  lieu  of 
tithes,  and  of  a 
tender  thereof* 
Plea  ordered  to 
stand  for  an 
answer,  and  on 
the  hearing 
bUl  dismissed 
with  costs. 


T.  25  &  26  Geo.  2.  1752.    Scacc. 
Hilton  y.  Heath.    [2  Wood,  476.]    GwilK  845. 

THE  impropriator  of  Lyneham  claimed  all  tithes  in  the  trillages  of  Lyne- 
ham,  Bradstocfc,  and  Clack  ;  and  prayed  an  account  of  the  same. 
The  defendant  put  in  his  plea  and  answer,  and  by  protestation,  naX 
acknowledging  or  confessing,  &c.  as  to  so  much  of  the  bill  as  prayed  a  dis- 
covery of  the  several  titheable  matters  and  things,  or  any  of  them,  which 
had  grown  or  arisen  on  the  lands  and  premises  within  the  parish  or  impro- 
priate rectory  of  Lyneham,  or  the  titheable  places  thereof,  at  any  time  before 
and  unto  Michaelmas  1747,  or  the  quantities,  qualities,  or  values  thereof, 
or  any  account  or  satisfaction  for  the  same,  or  any  part  thereof,  did  plead 
thereto  $  and  for  plea  said,  that  one  J.  Hulbert  being  employed  and  duly  em- 
powered by  one  Mary  Wolker,  then  reputed  owner  and  impropriatrix  of  the 
said  rectory  of  Lyneham,  and  the  tithes  thereto  belongmg,  as  her  agent  or 
servant,  to  collect  and  receive  for  her  use  the  tithes  and  dues  arising  from 
the  said  rectory,  and  to  let  the  same,  and  receive  the  rents  and  compositiona 
due  for  the  same,  he,  the  defendant,  atwut  the  seventeenth  of  June  1736,  did 
enter  into  an  agreement  with  the  said  Hulbert  in  writing,  to  pay  annually 
seven  pounds,  ten  shillings,  for  his  tithes  of  corn  and  grass,  together  with 
the  small  and  privy  tithes  -,  that  he,  the  defendant,  renewed  the  said  agree- 
ment  with  Hulbert,  who  acted  as  the  plaintiff's  agent  when  he  came  into  pos- 
session thereof  \  and  that  he  had  duly  paid  for  all  his  said  tithes  according 
to  that  composition,  and  had  continued  to  go  on  so  yearly,  at  the  rate  of 
eight  pounds  a  year  for  the  same )  and  therefore  he  pleaded  the  said  agree- 
ment ;  and  he  set  forth  the  lands  he  occupied,  and  the  titheable  matters  that 
arose  thereon ;  and  insisted,  that  he  ought  not  to  pay  them  in  kind,  the  said 
plaintiff  not  having  given  him  due  notice  that  he  would  no  longer  abide  by 

the 
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the  said  agreemeDt ;  and  he  tendered  the  four  pounds^  the  half  yearly  pay-        1752. 
mentthen  due,  which  the  said  Uulbert  refused  to  accept,  declaring  that  he        hiltoit 
would  not  abide  by  the  said  composition.  ^ 

The  plea  was  ai^gued,  and  ordered  to  stand  for  an  answer,  but  without 
liberty  to  the  plaint  to  take  exceptions  to  the  same.  The  plaintiff  replied 
to  the  plea  and  answer  j  the  defendant  rejoined ;  and  witnesses  were  exa- 
amined  on  both  sides. 

The  court,  upon  hearing  counsel,  and  reading  the  several  proofs  in  the 
cause,  and  the  several  agreements  and  receipts  for  J.  Hulbert,  particularly 
mentioned  and  insisted  on  in  the  plea  and  answer,  ordered  the  bill,  as  against 
the  defendant  Heath,  to  be  dismissed  with  costs. 

£.  Clive.        S.  S.  Smith. 

M.  26  Geo.  2,    1752.    Scacc. 
Modem  V.  Knight.     [2  Wood.  478.]     Gwill.  841 . 

THE  rector  of  the  parishes  of  Cantley  and  Southwood,  in  the  county  of  Billets  nnd  fag- 
Norfolk,  daimed  the  tithes  of  top  wood  cut  from  pollard  trees  not  being  got8,made  from 
timber^  and  made  into  faggot  wood  and  billets.  *«  cuttings  of 

The  defendant  said,  that  he  was  possessed  of  a  farm  and  lands  in  the  said  i^^^^  of  20^*° 
parished,  and  had  cut  and  lopped  several  oak  and  timber  trees,  part  whereof  years  before 
he  burnt  in  his  family,  and  sold  the  rest ;  that  he  did  not  set  out  the  tithes  tbevwere  made 
thereof  in  kind,  or  mak^  any  satisfaction  for  the  same,  because  the  trees  poliard8,areiiot 
from  which  the  said  wood  was  cut  were  large  trees,  and  used  as  timber  in  the  ^^  ^.^^ 
said  county,  and  were  all  of  them  at  least  above  the  growth  of  twenty-five  SSmT  ^ 
years. 

Tlie  court  was  of  opinion,  "  that  the  said  billets  and  faggots  were  exempt 
from  the  payment  of  tithes,  for  that  the  same  were  cut  from  trees  of  above 
the  growth  of  twenty  years  before  they  were  made  pollards  ;  and  therefore 
dismissed  the  bill,  without  costs. 

M.  26  Geo.  2.     1752.    Scacc. 
Jennings  v.  Lettis.     [MS.]     Gwill.  952. 

Tills  was  a  bill  for  an  account  of  tithes  -,  and  the  bill  set  forth,  that  for  There  can  be 
five  years  past  and  upwards,  the  plaintiff  had  been  impropriator  of  the  oo  prescription 
rectory  of  Barkway,  and  thereby  intitled  and  ought  to  have  had  and  enjoyed  |^  V<"*  dcdman- 
the  tithes  of  com  and  grain  and  other  great  tithes  in  kind,  arising  within  the  eteS'a^dDsi*^' 
said  parish  and  the  titheable  places  thereof.  lay  impropri- 

That  the  defendant  Lettis  was,  and  for  five  years  then  last  past,  and  up-  ator. 
wards,  had  been  occupier  of  certain  arable  lands  within  the  said  parish  and    length  ofpos- 
titheaUe  places,  which  contained  200  acres,  and  were  situate,  &c.    And  that  f^ed"  aod^  - 
for  five  years  then  last  past,  the  same  had  been  sown  with  wheat,  oats,  bar-  coveries  stilTer- 
ley,  lye,  beans,  and  other  grain,  the  tenth  whereof  was  due  and  ought  to  ed,  will  not  bar 
have  been  set  out  to  the  plaintiff.  }^^  ^^}  of  the 

That  the  defendant  did  reap,  cut,  gather,  and  carry  away  all  the  titheable  imp^'P'wtor. 
matters  growing  on  the  said  lands  every  year  without  setting  out  or  paying 
the  plaintiff  the  tithes  thereof  or  making  any  satisfaction  for  the  same,  pre- 
tending that  the  said  lands  were  discharged  from  (layment  of  tithes.  The 
bOl  therefore  prayed,  that  the  defendant  might  set  forth  an  account  of  the 
-tithes,  and  make  satisfiiction  to  the  plaintiff  for  the  value  thereof. 

The<lefendant,  by  his  answer,  admitted  he  had  heard,  and  believed,  that 
the  plaintiff  was  impropriator  of  part  of  the  rectory  of  Barkway,  but  not  of 
the  whole  ;  and  as  to  the  lands  in  question,  said,  that  the  same  were  always 
since  his  knowledge  of  them  reputed  to  be,  and  were  as  he  believed,  by 
some  means  freed  or  discharged  from  the  payment  of  tithes  >  or  otherwise, 
the  tithes  arising  from  the  said  lands  had  been  many  years  since  granted  to 
the  owners  of  these  lands  by  the  impropriators  of  the  said  rectory,  since  the 
said  tithes  were  made  lay  fee,  which  was  above  200  years,  as  the  defendant 
believed  :  and,  as  the  defendant  had  heard  and  believed,  no  tithes  were  ever 
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piod  ibr  the  MIB«  or  aiij  ptit  tlidr«6f,  vvmiin  tat^bbry  of  taM>  to  A«  tepM^ 
pTMloroflbefltfidreetcN^o/BsritwHyoi'liiilteieei^lhyrik^  Aad.tbcwgk 
the  ori^nal  means  or  foundation  of  such  diat^Atgt  or  gmot  might  be  loA 
by  kn^  Of  tiMOi  yet  af  a  (Sompoeitioii  in  laiMb  of  wAierwise  toight  liave 
been  given  to  the  rectenii  either  before  tha  diMOlotton  oif  mofiascer^es,  or 
as  tithes  might  have  beeti  alienaMd  for  valuafaAc  cofltidemtion  by  those 
under  whom  the  plaintiflf  claimed  the  said  rectory  (which  defendant  believed 
to  bft  really  the  fact)  ihe  defendant  hoped  the  constant  unintefrttpted  non- 
payment of  such  tithes  to  the  impropi^tors  of  the  laM  rectory  »aiid  the  receipta 
thereof  by  the  owners  of  the  said  Itods  or  their  fsrmers  as  fhr  as  the  memory 
of  man  could  go  hack,  would  be  on  evidence  of  such  dischai^  or  alienation. 
And  tlierefore,  the  defendant  insisted  the  plaintiff  wus  not,  as  impropriator 
of  part  only  of  the  said  rectory  of  fiarkway,  intitlcd  to  have  and  receive  any 
tithes  for  the  said  lands.  That  the  defendant's  &ther  took  the  lands  as  tithe 
free,  and  agreed  to  pay  an  extraordinary  rent  for  the  same,  and  therefore  he 
admitted  tiiat  he  had  not  paid  the  tithes  :  he  had  heard  that  the  said  rec- 
tory, or  such  part  thereof  as  the  former  owner  was  intitled  to,  was  purchased 
by  the  plaintiff's  father>  and  thut  then  no  pretliuioas  were  made  of  a  right 
to  the  tithes  in  question^  and  no  cOnsideVation  waa  paid  for  tiiein>  nor  were 
Utcy  estimated  ill  the  {lurdhase :  he  had  faeord  and  believed,  that  Mr. 
Edward  Chester^  his  landlord,  then  was,  and  those  under  ^hom  he  daimed, 
had  for  many  years  paM  been  lords  of  the  oihlior  of  Royvton,  and  intitled  to 
the  tithes  arising  from  the  lands  which  lay  withtn  the  said  manor,  and  had 
a  right  to  receive  tithes  from  their  own  tenants^  if  they  did  not  contract  lo 
hold  their  lands  tithe  free;  and  thai  slich  tithes  in  divers  iailNly  settlements, 
and  by  divers  fines,  recoveries,  and  other  deeds»  had  been  conveyed  and  settled^ 
and  were  then  vested  in  the  defendant's  Staid  bindiord,  or  aome  other  person 
in  trust  for  him. 

Me  had  heard  and  beli^ed,  that  the  lands  io  question  w«#e  parcel  of  the 
manor  of  Royston,  and  that  the  tithes  there  had  for  mahy  generations 
belonged  to  his  lessor  and  his  family ;  and  that  his  lessor,  and  those  under 
whom  he  claimed,  had  from  time  immemorial  received  tithes  for  8  acres  of 
land,  as  being  part  of  the  said  manor  of  Koystoti,  which  adjoined  to  the 
land  in  question  j  which  the  defendant  insisted  Was  a  fbtther  presumptive 
evidenoe,  that  the  tithes  within  the  said  mnnor  had  been  granted  or  alienated 
by  some  person  under  whom  the  plaintiff  claimed,  to  some  person  under  wham 
the  defendant's  landlord  olaimed.  He  did  not  know  whether  the  lands  were 
in  the  parish  of  fiarkway  or  not ;  but  the  defendant  luui  heard  and  believed^ 
that  the  parish  rates  and  assessments  for  soHie  lands  were,  and  had  for  a  lottg 
time  since  been,  paid  to  the  parish  of  Royston,  and  that  they  had  likewise 
during  such  time  been  generally  reputed  to  lie  in  the  parish.H)f  ftoystoi^  ami 
therefore  defendant  believed  they  were  not  esteemed  to  be  ia  the  plilish^ 
Barik.way. 

The  plaintiff,  by  several  old  deeds,  he.  shelved  the  right  io  this  l%etory  to 
be  in  Mr.  Edward  Chester,  the  heir  at  law  of  the  /ouoger  branch  Of  tbfe 
Chester  family  j  that  he  had  conveyed  the  rectory  to  Sir  John  Jenntnga^  &nd 
that  he  had  devised  it  to  the  plaintiff.  The  plaintiff  idso  ^enitred  into  ^&mig 
evidence  to  shew  the  lands  in  question  to  be  Within  the  parish  iff  EaHkw«)!^ 
and  also  proved  the  co  py  of  an  act  of  parlianient  of  •9ft  H . «,  which  created  tke 
parish  of  Royston,  and  confined  it  to  the  town  df  Rojfstbnoolyb  The  defelfr- 
dant  had  some  evidence  to  encounter  this,  and  so  much,  that  thfe  eonrt,  M 
the  hearing,  offered  to  direct  on  issue  to  try  whethlsr  ^e  lands  in  qnei^tion 
were  within  the  parish  ^  Barkway  or  not ;  but  Mr.  Cihester,  thinking  ihe 
weight  of  the  evidence  on  this  point  i^nst  him,  declined  taking  the 
is^e. 

On  the  part  of  the  defendant  were  produced  some  old  marriage  settle-  < 
inents,  from  the  year  1700,  in  which  the  tithes  were  inehided,  and  alao  two 
fines  with  proclamations,  the  one  in  Mich.  Term,  12  Will.  0,and  the  oik^tr 
Mich.  4.  Geo.  2.  of  the  nanner  of  tloysSdn,  &c.  ^otimibtu  dedmu  garhwr, 
granor,  et/eniannuatim pervenien^ cretcen.  $eu renovan.  de^eim manerkt  ei  Urr. 
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pr^iki-  aun  peUm.  in  Raysion,  and  a  recovery  of  the  same  date,  with  the         1752. 
last  fioe,  and  several  leases  fiom  the  year  1090,  to  shew^  that  the  lands  in       jenkings 
question  had  always  been  let  tithe  free. 

The  defendant  also,  by  several  witnesses,  proved  the  lands  to  lie  in  the 
manor  of  Royston,  and  that  they  had  been  long  ploughed  and  used  in  tillage  } 
that  they  never  paid  tithes,  and  that  tithes  were  never  demanded  of  them  till 
about  three  years  ago.  The  witnesses  ti>  prove  these  facts  were  very  old, 
some  of  them  being  above  67,  who  deposed  that  they  ha^  known  the  lands 
above  50  years,  and  some  of  them  had  rented  the  tithes  of  Barkway,  but 
that  they  had  never  received  any  tithes  tor  these  lands  ;  and  that  one  Haw- 
kins, 50  years  ago,  and  who  was  then  70  years  old,  told  the  witness,  that 
he  had  collected  the  tithes  for  20  years  before,  and  that  when  he  was 
shewing  the  witness  the  titheable  places,  he  said,  that  the  lands  in  question 
never  paid  any  tithes. 

Mr.  Starkie,  Mr.  ParroU,  Mr.  JenningSy  and  Mr.  Field  for  the  plaintiff. 
This  is  no  more  than  a  general  bill  against  the  defendant  for  an  account  of 
tithes ;  but  several  objections  arc  made  to  it.  1st,  That  the  plaintiff  is  not 
entitled  to  the  whole  tithes.  But  we  have  proved,  that  Mr.  Chester  the 
grandfather,  lather,  and  son,  under  whom  the  plaintiff  claims,  enjoyed  the 
rectory,  and  we  have  shewn  their  titie  to  it.  tklly.  It  is  objected,  that  the 
lands  are  not  in  the  parish  of  Barkway ;  but  we  have  proved,  that  these 
lands  have  been  always  taken  into  all  the  perambulations  of  this  parish  ;  and 
we  must  submit  the  fact  is  according  to  the  evidence,  ddly.  It  is  objected, 
that  the  lands  lie  within  the  parish  of  Royston.  It  is  true,  that  there  is  such 
a  parish  as  Royston,  but  the  act  of  parliament  of  42  H.  H,  which  created 
that  parish,  plainly  shews  it  to  be  confined  to  the  town  of  Royston  only. 
The  4th  objection  is,  that  the  lands  in  question  never  piiid  tithes,  and 
therefore  no  tithes  are  due.  But  this  is  only  insisting  on  a  non  dtcimando, 
which  is  no  more  to  be  allowed  against  a  lay  improprtatbr,  than  an  ecclesi- 
asttoal  rector ;  which  was  solenmly  determined  in  the  case  of  the  corpora- 
tion of  Btury  St.  Edinunds  v.  Evans,  Comy.  643  (1),  and  in  a  late  case  of 
Famhaw  v.  Mere  {2)  ;  and  there  is  an  old  case  to  the  same  effect,  of  Witbb  v. 
Sir  Henry  Warner,  Cro.  Jac.  47.  (3),  The  5th  ofajectaon  is,  that  the  lessor 
of  the  plaintiff  (qu,  defendant)  is  entitled  to  tiie  manor  of  Royston,  and  the 
tithes  arising  there,  and  that  they  have  been  included  in  several  marriage 
settlements,  fines,  recoveries,  and  other  deeds,  tiow  this  will  be  made  out 
we  do  not  know ;  but  we  must  insist  that  it  cannot  avail  the  defendant,  un- 
less an  actual  severance  of  the  tithes  of  these  lands  from  the  rectory  is 
shown.  6thly,  it  is  objected,  that  the  plaintiff*s  father  paid  no  considera- 
tion on  the  purchase  of  the  rectorv,  for  the  tithes  of  these  lands.  But  this 
does  not  appear,  and  if  St  did,  the  plaintiff's  right  would  be  the  same,  as 
general  impropriator  of  the  rectory  ;  and  -the  defendant  cannot  take  any 
advantage  of  it. 

it  was  further  argued,  on  the  part  of  the  plaintiff,  .that  the  rights  of  lay- 
men to  tithes  having  arisen  by  grants  from  .the  crown  since  the  dissolution 
of  mcmaaterie0,  no  prescription  can  be  set  up  by  a  layman,  as  a  right  to 
tithes,  the  dissolution  of  monasteries  being  within  time  of  memory ;  and 
that  to  insist  oii  a  supposed. deed  of  severance,  without  shewing  it,  is  the 
same  as  setting  up  a  general  non  deeimando,  Thiat  the  settlement  and  fines 
are  no  more  in  tUs  ease,  than  settlements  and  fines  woidd  be  by  any  parti- 
cnlar  tenant,  and  therefore  not  binding  against  the  plaintiff,  and  they  were 
therefore  in  this  respect  compared  to  Ftrnutr^s  case,  3  Rep.  and  Siade  v. 
Drake,  Hob.  296-7  (4). 

Sir  Thomag  Bootle,  Mif.  WUhraham,  Mr.  Ord,  and  Mr.  Coxe,  for  the  defen- 
dant. The  defence  in  this  case  is  upon  a  title,  and  not  a  non  dechnando  : 
the  question  is  not  upon  subtraction  of  the  tithes,  but  who  has  a  right  to 
them;  and  what  we  must  submit  to  the  court  Is,  that  this  special  case  shews 

a  right 

(IJ  jtnie,  72.  (3)  ^ate,  vol.  1.  p.  158. 

(2)  j^nie,  p.  91.  (4)  ^Htf,  vol.  1,  p.  314. 
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1752.  a  right  in  Mr.  Chester,  the  lessor  of  the  defendant,  to  the  tithes  in  question. 
7BMviNog  3ut  abstracted  from  the  title,  it  may  be  material  to  consider  the  general 
point,  whether  in  the  case  of  a  lay  impropriator  a  defendant  can  say^  in  bar 
of  a  demand  of  tithes,  that  no  tithes  have  been  paid  or  demanded  for  his 
lands:  it  is  true  this  would  not  be  good  in  the  case  of  a  spiritual  person,  but 
the  reason  given  for  that  in  the  Buhop  of  HlncheBter'i  case,  2  Co.  44  (I), 
fails  in  the  case  of  lay  impropriators,  viz.  if  such  a  prescription  should  hold 
in  the  case  of  a  spiritual  person,  a  jary  of  laymen  would  not  l>e  equal  in  the 
trial  of  it. 

It  is  true  it  has  been  determined  in  the  case  of  the  Corporation  of  Bury  v. 
Evans  (-2),  and  the  subsequent  case  of  Fanskaw  v.  Afore  (9),  that  a  layman 
cannot  prescribe  in  a  non  decimando  against  a  lay  impropriator.  But  those 
cases  were  determined  upon  great  doubt ;  and  his  Liordship,  the  present 
Chief  Baron,  appeared  at  first  to  have  been  against  tlie  resolution  in  Bury 
V.  Evans,  And  in  Fanshaxo  v.  More,  Mr.  Baron  Ci^skr  said,  I  know  no  case 
that  deserves  more  consideration  than  this  kind  of  question,  because  though 
there  are  great  authorities,  that  a  layman  cannot  prescribe  in  non  decimando, 
yet,  I  think  the  reason  of  the  thing  grows  to  be  weaker  every  day  :  before 
the  reformation,  the  clergy  had  all  the  tithes  in  the  kingdom,  and  it  was 
understcKHl;  that  they  could  not  alienate  the  goods  of  the  church  to  laymen^ 
and  there  was  but  one  way  of  doing  it,  viz.  by  patron,  parson,  and  onlinary ; 
but  since  the  reformation,  there  are  many  ways  of  being  discharged  of 
tithes :  the  religious  houses  had  then  a  great  part  of  the  tithes  in  their  pos- 
session, and  when  they  were  dissolved,  the  tithes  by  the  statute  became  lay 
fees,  and  were  afterwards  granted  out  by  the  crown  to  laymen,  and  such 
laymen  have  been  capable  of  selling  the  tithes  to  the  owners  of  the  parti- 
cular lands,  who,  for  200  years  together,  have  been  purchasing  in  their 
tithes,  and  when  the  lands  have  been  thus  discharged  by  grant,  and  the  grant 
is  lost,  what  can  they  say  but  that  they  never  remembered  tithes  to  have  been 
paid :  when  the  grant  was  in  being  they  could  shew  how  they  were  dis- 
charged, and  time  must  destroy  that  evidence.  I  have  therefore,  often  won- 
dered at  what  is  said  to  that  purpose  by  Lord  Hobaht,  that  time  would 
-destroy  this  right,  which  strengthens  all  other  possessions.  Suppose  an 
impropriation  be  sold  as  at  the  value  of  200/.  a  year,  and  land  in  the  parish 
be  sold  to  auother  person  as  tithe  free ;  it  may  happen,  by  such  a  resolu- 
tion, that  the  impropriator  may  afterwards  become  worth  250/.  a  year,  and 
the  land  be  60/.  a  year  worse  than  what  it  was  bought  for.  I  declare  that 
if  I  concur  in  opinion,  it  is  merely  from  Uie  authorities,  and  not  from  the 
reason  of  the  thing :  authorities  have  great  weight  in  general,  for  though 
they  may  not  appear  reasonable,  yet  to  resolve  contrary  to  ihem,  would 
overti^m  rights  that  are  established  by  them  ;  but  in  this  case  it  is  the  con- 
trary, for  the  present  resolutions  destroy  the  titles  that  persons  have  had 
and  enjoyed  for  200  years ;  therefore  in  other  cases  justice  requires  that 
s  authorities  should  be  pursued,  but  it  is  otherwise  here.  1  think,  therefore,  it 
is  proper  to  settle  this  point  by  a  judgment  in  a  higher  place;  and  if  the 
resolutions  already  established  should  carry  it,  it  would  be  proper  for  the 
legislature  to  interpose."  Besides,  it  appears  in  Comyns,  that  in  the  case  of 
Benson  v.  Olive  (4),  the  court  was  divided  in  opinion ;  which  shews  that  this 
has  already  been  a  doubtful  point :  and  there  are  many  resolutions  that  have 
stood  longer  than  this  has  done,  and  yet  when  the  inconveniences  of  them 
have  come  to  be  understood,  they  have  been  set  aside. 

This  is  a  case  of  great  consequence.  It  appears  in  Cowel,  tit.  Impro- 
priation, that  there  are  3845  impropriations  in  Enghnd,  which  shews  what 
great  property  mast  be  involved  in  this  question  ;  and  it  is  certain,  that  the 
tithes  of  the  whole,  or  in  part,  may  be  severed  from  them.  But  if  the  deeds 
of  severance  be  lost,  must  the  right  be  lost  too }  Suppose  a  lay  impropri* 
ator  should  by  deeds,  for  a  valuable  consideration,  discharge  all  the  tenants 
in  the  rectory  from  payment  of  tithes,  can  it  be  reasonable  to  say,  that  500  . 

years 

(1)  yinte,  rol.  1,  p.  119.  (3)  ^nie,  p.91. 

(2)  Snj^ra,  (4)  ^nte,  p.  24. 
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yein  hence,  when  time  must  have  destroyed  the  deeds,  that  .he  will  have  a 
right  to  resume  and  demand  the  tithes  f  Suppose  no  glebe  belonging  to  a 
lay  im{)rQpriation,  what  can  it  consist  of  but  Uie  tithes ;  and  when  they  are 
gone  is  not  the  rectory  extinct  r  But  if  the  resolution  in  Bury  v.  Evan$ 
shoald  prevail,  the  right  to  the  rectory  might  be  set  up  at  any  time,  upon 
the  unjust  supposition  of  taking  advantage  of  the  deeds  of  discharge  being 
lost,  and  so  the  right  of  discharge  being  gone.  It  is  said,  in  Cowel,  tit. 
Rectory,  that  rectqria  is  taken  for  an  in  tire  parish  church,  with  all  its  rights, 
glebe,  tithes,  and  other  profits  whatsoever.  ^  And  Spelman,  under  the  title 
r$ctoria,  says,  that  it  is  often  used  for  the  rector*s  mansion  or  parsonage  house. 
Bat  these  are  things  which  no  way  belong  to  a  lay  impropriation.  A  lay 
impropriation  is  a  mere  temporal  right,-  and  the  associating  ideas  of  it,  which 
belong  only  to  rectories  in  spiritual  persons,  seems  to  be  the  ground  on  which 
the  resolutions  of  Bury  v.  Evans,  and  Fanshaw  v.  More,  have  gone :  but  if 
these  ideas  are  separated,  and  none  are  annexed  but  what  properly  belong 
to  a  lay  impropriation,  it  seems  to  destroy  all  the  foundation  upon  which 
those  cases  depend. 

In  the  case  of  Fuher  v.  Cook,  Michaelmas,  1*2  Geo.  1,  in  this  court,  it 
was  said,  by  Gilbbet,  Chief  Baron,  that  the  rule  of  the  canonists,  that 
there  can  be  no  non  decimando  by  a  layman,  is  founded  on  two  reasons  -, 
Ist,  That  the  clergy  have  a  divine  right  to  tithes  ;  that  they  are  due  by  the 
law  of  nature,  and  that  therefore  it  is  immoral  for  a  layman  to  prescribe  ; 
but  that  the  second  reason  is  right,  and  continues  still,  whidi  is,  that  the 
parson  being  tenant  for  life,  may  live  longer  than  any  of  his  parish,  and  so 
by  his  neglect,  &c.  if  it  were  to  prevail,  the  very  support  of  the  church 
would  be  destroyed.  But  it  is  plain  that  none  of  these  reasons  can  affect 
the  present  case. 

Then  as  to  the  case  of  Webb  v.  Sir  Henry  Warner,  in  Cro.  Jac.  (1)  non  con* 
$bU,  but  that  was  an  ecclesiastical  rectory  ;  besides,  the  defence  there  looks 
rather  like  a  modus  than  a  prescription  in  non  decimando :  the  same  case  is 
also  reported  in  1  Ro»  Abr.  650,  letter  D.  pi.  13 ;  and  it  is  there  placed  un- 
der this  title  modus  decmandi,  and  what  shall  be  a  good  modus ;  the  words 
of  Mr.  Danvers's  translation  are  ;  **  It  is  not  a  good  modus  that  in  consi- 
deration he  hath  expended  his  hay  for  his  husbandry  cattle,  to  be  discharged 
of  tithes  of  hay,  Michaelmas,  3  Ja.  B.  R.  Warner^ s  case  adjudged.*'  Mr. 
Danvers's  note  on  this  is  Cro.  Ja.  47,  S.  C  adjudged  Mo.  683,  pi.  941.  S. 
C.  adjudged.  Besides,  that  case  being  upon  a  prohibition,  is  very  different 
from  the  present  case,  where  the  mere  matter  of  right  is  in  question.  And 
the  case  in  1  R.  Abr.  650,  letter  D.  pi.  12,  which  is  next  preceding  Sir 
Uenry  M^amers  case,  seems  directly  contrary.  The  words  of  Mr.  Danvers's 
translation  are,  "  If  a  parishioner  prescribe  that  whereas  the  greatest  part 
of  the  land  within  the  parish,  and  vrithin  the  parishes  next  adjoining  thereto, 
is  arable  land,  so  that  for  want  of  grass,  they  ought  to  provide  other  suste- 
nance for  their  plough  cattle,  and  because  be  hath  used  to  cut  and  tie  into 
sheaves,  the  grain  sowed  there  and  to  put  them  into  shocks,  of  which  the 
parson  had  the  tenth  shock,  by  which  means  the  parson  hath  the  benefit  of 
the  labour  of  the  plough  cattle,  and  in  consideration  thereof,  the  parishioner 
hath  time  out  of  mind  used  to  be  discharged  of  tlie  tithes  of  green  tares 
before  they  come  to  perfection,  cut  in  small  parcels,  in  the  time  of  harvest 
or  befure,  and  given  to  his  plough  cattle  for  their  subtsnance.  1'his  is  not 
a  good  modus,  l)ecause  if  he  cuts  them  down  he  shall  pay  titlies  for  them 
as  well  as  if  they  had  come  to  tlieir  perfection,  Ilil.  8  Car.  B.  R.  between 
Saunders  and  Paramour ;  and  per  curiam,  a  prohibition  denied.  But  after- 
wards Uil.  10  Car.  B.  R.  in  Mead  v.  Thurland,  a  prohibition  was  granted 
in  such  case,  this  being  alleged  by  way  of  custom.** 

'Iliis  being  a  custom  makes  no  difference*  for  in  Shary  v.  Lowther,  T. 
Ii36  (2).  in  B.  R.  it  was  adjudged  that  a  eustom  and  a  modus  are  the  same. 
*  It  has  been  said,  that  no  prescription  can  be  set  up  in  this  case  for  the  de- 
fendant, because  as  tithes  became  temporal  inheritances  upon  or  after  the 

dis- 

(I J  Supra.  (2)  jinte,  p.  62. 
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dissolution  of  JDonabteriled,  ^^^hich  he\tig  ^rhhin  time  of  nietnoriry  no  prdserip^ 
tion  can  arise  4mong  tbetti;  Bdt  this  is  iio  argmtient  kt  all ;  becaus)?,  id- 
thoiijgh  a  laymfin  might  1>ie  ihcap&ble  oJT  tilkidg  a  gtaiit  of  the  pernancy  of 
tithes  before  the  dissoltltiOh  Of  monteteries,  ybt  iti6  certain,  and  to  be  proved 
by  the  same  authorities^  thalt  he  might  tskt  a  discharge  frOm  ttthea  oat  Of 
his  own  lunds,  in  t^ay  Of  retainer :  thdt  iffnA  go  held  in  fTHghir.  fFright,  Cr. 
Eliz;  512,  add  in  the  Bikhi}p  uf  fFinth^tkr't  case,^  &o.  44(1),  and  mm  rt)ii- 
atat,  but  that  there  might  be  sticb  oh!  grtot  by  the  parMn>  patron,  and  or-^ 
dinary,  to  discharge  the  lahd^  m  question  froni  Uie  psymeikc  of  tithed. 
.  But,  supposing  the  csU^es  of  thte  Corporation  of  Bury  St,  Edmund  r. 
Ehans  (2),  and  Fatishaw  t.  More  (8);  to  6tand  in  their  fuU  force  j  yet,  being 
different  from  the  present  case,  they  ought  not  to  cctotrotd  it :  in  bodi  those 
casesi,  the  defence  i^as  merely  Upon  the  non-payment>  and  nothing  else;  hoi 
What  is  shewn  in  the  present  Case  amounts,  as  we  apprehend,  to  a  title. 

The  first  statute  for  the  dissolution  of  monasteries  was  the  27  Hen.  8,  c. 
28,  which  ^ave  all  the  lesser  monasteries^  not  exceediiig  200/.  a  year>  to  the 
kiDg :  the  next  statute  was  31  Hen.  8.  c.  13,  which  gave  the  possessions  of 
the  greater  mbnasterite  to  the  king,  discharged  df  tithes,  as  held  by  the 
abbots  and  priors.  It  is  said>  by  Lnord  HerAbbt,  in  his  history  of  Hen.  8i 
Kentiet's  edit.  218,  ttiat  the  yearly  valuis  of  the  eMates  so  come  to  the  croWn, 
ambntlted  to  161^10t)2.  besides  the  live  and  dead  stock,  plate  and  jewels; 
All  the  historians  bgree  in  tbi§;  and  it  is  said  by  Rapin,  vol.  7,  octavo  edit. 
r>7l,  982,  that  the  abbots  and  priors,  foreseeing  the  impending  storm>  had 
6K  the  yearly  rents  very  low,  and  raised  the  fines  very  high,  that  they  might 
have  Wherewithal  to  subsist  when  they  should  be  removed  from  their 
houses ;  insomuch,  thai  this  valuation,  a^  some  affirmi  wtls  not  above  the 
tenth  part  of  the  real  value. 

So  great  a  part  of  the  property  of  the  kingdom  being  thu6  change  and 
altered,  it  became  necessary  for  the  legislature  to  idterpose,  in  order  to  set- 
tle this  hew  kind  of  property  (great  part  of  n^hich  was  soon  granted  away  by 
the  king,)  upon  some  certain  foundation  \  and  therefore,  by  the  statute  82 
H.  8,  c.  7,  it  is  pidvided,  that  the  like  privileges  «nd  remedies  should  be 
haii  updn  these  estates,  as  the  law  gives  to  other  temporal  inheritances  ^  and 
particularly,  that  writs  of  covenant,  and  other  writs  for  fines  to  be  leViedj 
and  all  other  assurances  to  be  had,  made  or  conveyed  of  any  such  parsonage, 
vicarage,  portion,  pension,  or  other  profits,  called  ecclesiastical  or  spiritual, 
as  is  aforesaid,  shall  be  hereafter  devised  and  granted  in  the  chancery  ac- 
cording as  hath  beidn  Uised  for  fines  to  be  levied,  and  assurances  to  be 
had,  made  or  conveyed  of  lands,  tenements  or  other  hereditaments,  and 
thtit  all  judgments  to  Yk  given  upon  any  of  the  Said  "writs  Original,  so  to  be 
devised  or  granted  of  or  for  any  of  the  premises,  knd  all  fines  to  be  levied 
and  hcknowledged  in  any  of  the  king's  said  courts  thereof,  sbaD  be  of  Kke 
fc^rce  and  effect  in  the  law  to  all  intents  and  porjiose^,  as  judgments  giv^ 
and  fines  levied  of  lands,  tenements  and  hereditaments  in  the  same  courts, 
iipon  Writs  original  theretofore  duly  pursued  and  prosecuted,  albeit  no 
such  form  of  original  out  of  the  «aid  court  of  chancery,  hath  hitherto  pro- 
ceeded or  been  awarded. 

In  Watson's  Clergyman's  Law,  chap.  53,  p.  6^1,  3d  edit,  it  is  B^d,  thai 
tithes  or  other  ecclesiastical  duties  that  came  to  the  crown  by  the  statutes 
tl  Hen.  8,  and  1  Edw.  6,  are  by  those  statutes,  and  this  of  32  H.  8, 
and  1  and  2  Phil,  and  Mary,  in  the  hands  of  laymen,  temporal  inheritances, 
and  Shall  be  accounted  assets,  andhulsbaiids  shall  be  tenanu  by  courtesy,  and 
wives  endowed  of  them,  and  shall  have  other  incidents  belonging  to  tem- 
^poral  inheritances,  only  that  they  retain  the  ecclesiastical  quality,  that  the 
owner  of  them  may  sue  for  satiftfftction  of  the  same  in  the  ecclesiastical  court. 

Inl  Ro.  Ab.  653,  it  is  said  a  layman  cannot  prescribe  in  non  dectmando, 
without  special  matter  3  which  plaSiily  implies  that  he  may  upon  special, 
matter  j  and  the  book  ^ays^  he  is  capable  of  a  dikjhhrge  of  tithes  even  ftom 
the  church.    Here  the  sped^  matters  assiguefi  are,  thi^  Hhe^  and  non^ 

claim, 

(I)  jtnte,  rol.  1,  p.  IID.  (2)  Jnle,  p.  72.  (3)  i/nte,  p.  9U 
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dsiiii^  the  fitndlj  iwfttUnocnte  «d  reeovery,  all  isvidences  of  a  title,  as  w«]l         J 762. 
as  the  iQPig  QBiiileiTapted  e^^oymeni,  without  any  demand  of  tithes  being       JcyniNoi 
made. 

Ib  Sir  Simon  Degge's  Pardon's  Counaeller^  part  S,  eh.  2^  it  is  said,  that 
thfire  were  Infeodationa  of  tithes  before  the  parochial  rights  were  settled, 
is  without  dispute,  both  here  in  Boglaiid  and  in  other  kingdoms  -,  and 
having  dted  these  words  from  Lindwood,  '*  Bene  potueruat  laici  decima$  in 
ftvditm  retiAtre  si  eas  nUsri  gceletia  dare  ante  eonsiUum  iMterancnse,  non  tamen 
jnfai,**  The  book  a  little  afterwards  goes  on  thus  :  "  But  notwithstanding 
this  constitutioa,  many  of  the  abbots  held  out  against  the  parish  priests,  who 
durst  not  or  were  ooiahle  to 42ontestthein,  and  after  claimingthe  tithes  by 
presfiriptioB,  that  is  io  say,  hy  40  yeahs  possession,  whith  is  a  prescription 
allowed  by  the  eccleeiastical  courts^  (sjui  that  is  the  reason  that  many 
poDCioQS  of  tithes  are  ait  this  day  heid  by  impropriators)  that  hud  been  gain- 
ed by  the  abbots  of  auoh  prescription,  and  not  hy  their  ancient  grants,  and 
by  Aifl  means  they  got  their  pcescrlptions  de  non  dedmando ;  for  the  canon 
law  does  4lloir  one  dergyman  to  prescribe  against  anpther,  but  not  a  lay* 
nMH  by  any  means  to  the  prejudice  of  the  church.'*  Considering  there* 
loTf ,  tibe  present  claim  of  tithes  as  a  temporal  inhentaaoe,  it  is  barred  by  the 
$oef  and  noD-daim ;  and  oonsiderjetd  us  an  ecclesiastical  estate,  it  is  haired 
by  th^  preacrifition  of  40  years. 

It  was  f ivther  ^argued  on  th£  part  of  the  defendimt,  that  presumpftion  is 
oo^  sort  of  .proof  allowed  by  the  law;  that  presumption  is  arguUig  from 
what  we  see  to  what  we  do  not  see,  and  drawing  an  infejpenoe  from  one  to 
the  other  ;  and  though^  in  H^t  present  case,  we  cannot  produce  any  release 
or  granrt  of  the  tithes  in  question,  yet  what  is  produced  is  such  evidence  of 
title  as  mu«t  presume  be,  aad  to  suppose  the  contrary  must  suppose  that 
•oe  hnancti  of  Ibis  lanuly  has  .for  many  ages  together  encroached  upon  and 
leAaJBed  t&e  property  of  the  other,  ond  Siat  the  other  has  laid  by  without 
claiming.  In  a  hiA  brought  ibr  a<rent,  equity  will  not  estabiish  it,  if  not 
paid  <within  a  lea^onabile  time  ;  aisd  the  owner  of  (iithes  differs  not  in  reason 
isom  the  grantee  of  a  Aent.  Lengthof  time  preswsne^  a  release,  or  ^hat  is 
equivaleat,  a  gi«ut  U>  the  owner  of  the  land.  An  xincient  deed  proves  i^s^ 
from  firesumption^  A  Iteasc  wiM  he  presumed  from  an  old  release.  ^o»  in 
ancient  reooineiies,:a  good  tenasit  .of  the  pnecipe  has  ad  ways  been  presumed. 
In  Sir  JPiMdirGfS  No.asrH*s  argument,  in  FoUerv.  North,  1  Vent.  367,  it  is  said, 
ancient  grunts  happen  to  be  lost  many  times,  and  it  would  lie  hard  that  no 
title  could  he  made  to  thangs  that  lie  in  gmnt,  but  by  shewing  of  the  gnvit. 
Therefore  updo  usage,  ie»pi  doat^  3rc.  the  law  presun^es  a  grant  and  a  law«> 
ful  beginning,  and  dUowsa»ch  usage  Ibr  a  good  tltAe.  And  another  case  was 
ciied^  of  UtrdStitffQrd'W.  Uewelifn^Skm.  77,  where  lands  were  ooav-eyedto 
trustees,  upon  trust,  among  other  things,  to  settle  on  Lord  Staffidra,  for 
life,  with  power  of  leasing :  J^oed  StaffSpd  made  several  leases ;  hut  it  -not 
apfiearing  that  tbe  trustees  had  made  the  settlement,  the  question  vms,  whe- 
tfier  the  leases  were  good ',  and  there  having  been  ^  'long  possession  under 
them,  the.eourjt  said  they  would -presume  thsA  Lord  S^timrd  had  -some  eon- 
sKfyttnce  frcmi  the  trustees  to  .enable  him  to  make  the  leases.  And  they  to- 
ther  cited  iWerV  case,  in  C.]B.  whore  Farrer  made  a  title  from  'the  Black 
IVince,  wiueh  oould  jiot  he  out  of  him,  but  by  an  act  of  parliament;  %ut  yet 
a^  tibe  4iosses/Hon  had  e«ter  ,sinoe  gone  iofeherwise,  tAie  eoupt  presumed,  that 
thpare  had  'beon  Mutix  ftn  jict  of  ^^adiament,  itbough  •  npne  -could  then  be 

Jt  was  afeo  lurther  argued  for  the  defendant.  Hunt  ^e  reason  why  this 
court  iaterpusesjnofises  of  tiiisikiad  ie,  not  in4nespect>of  the  d^nand  t>eing 
for  tithes ;  for  the  jniisdielpon  of  tithes  belongs •pi)0))eriy>to^)e  eooletfiaaCieal 
«o«rt.iiMit  iiS:a<CQurtiof  'equity,  in  respect  of  ^e  account  prayed  :  it  must 
ilhefeforeibe  whoHy  in  ihe iLisopetion  of  thejcourt  to  give  relief  4>rnot  5«nd 
^re,[as  the  question  is  not  upon  the  subtraction  of  tithes^  but  upon  the 
mere  right.  It  seems  most  reasonable  for  the  court  not  to  interpose  till  the 
right  is  established,  in  which  respect  the  present  case  seemed  rnther  like  the 

two 


136  TLTUE  CAS£S. 

.1752.         two  cases  cited  in  Comyos  652  and  653.    Medley  v.  Talmy,  £.  7.  W.  3.  (I) 
JENNIN05        and  the  Aldermen  and  Burgenses  of  ffarwick  v.  Lucas ;  in  both  which  the  bill 
waii  dimisssed.     And  to  shew  that  the  plaintiff  might  have  a  remedy  at  law, 
Ht£rper*9  case,  11  Co.  25,  b.     Priest  v.  ff^'ood,  Cro.  Car.  501.      Haynei  r. 
Stroud,  3  Bend.  148.  and  Camel  v.  Clavims,  2  Raym.  780  (2),  were  cited. 

And  it  was  submitted  upon  tlie  part  of  the  defendant,  that  u|M)n  the  whole 
therefore,  as  the  matter  of  right  appeared  at  least  doubtful,  and  there  was 
no  impediment  to  hinder  the  plaintiff  from  trying  the  right  at  law,  the  court 
would  either  declare  for  the  right  of  Mr.  Chester,  the  defendant's  lessor,  or 
leave  the  plaintiff  to  make  out  his  claim  at  law,  and  dismiss  the  bill. 

Mr.  Starkie,  in  reply  argued,  that  impropriations  and  tithes  came  to  the 
crown,  to  hold  as  the  same  were  held  by  the  abbots,  &c.  and  therefore  in 
the  hands  of  the  crown  or  the  patentees,  they  were  entitled  not  to  be  pre- 
scribed against  by  laymen.  That  the  plaintiff,  or  those  under  whom  he  ckiimed 
were,  by  being  possessed  of  the  rectory,  in  possession  of  the  tithes,  and 
therefore  the  fines  and  non-claim  could  not  affect  the  right  $  and  he  submitted 
that,  as  tithes  lie  in  grant,  there  could  be  no  disseisin  of  them  ;  besides,  if 
such  line  and  non-claim  should  be  good  to  bar  the  right,  any  person  by 
levying  a  fine,  and  withholding  payment  for  five  years,  might  preclude  the 
impropriator.    Besides  Fermor*s  case  (3),  is  a  great  authority  to  shew,  that 
a  fine  levied  by  any  |)articular  tenant  con  be  of  no  effect.     It  is  said,  that  the 
impropriator  might  bring  an  ejectment ;  but  this  would  be  too  handy,  for 
wliat  impropriator  would  admit  hiidself  out  of  possession,  which  bringing 
an  ejectment  would  do.    As  to  the  hardsliip,  that  it  is  said  may  attend  this 
case,  that  is  immaterial,  for  if  the  law  is  settled,  the  court  is  bound  by  it : 
but  the  mischief  to  lay  impropriators  would  be  as  great,  in  not  allowing 
the  rule,  as  it  can  be  to  allow  it,  against  persons  claiming  the  tithes.    And 
It  is  uo  new  thing  to  say,  that  a  right  is  lost  when  the  evidence  of  it  cannot 
be  prpduced.     Tollthorough  is  lost  if  no  consideration  can  be  shewn  :  so 
felons*  goods  cannot  be  claimedi  without  shewing  the  grant. 

Pabker,  Lord  Chief  Baron  — As  to  the  question  of  a  prescription  being 
good  against  a  lay  impropriator,  I  have  now  no  doubt  but  that  no  such  pre- 
scription ought  to  be  allowed.  I  own  when  the  case  of  the  CorporaHon  of 
Bary  Si.  Edmund  and  Evans  was  first  argued,  it  had  great  impression  on 
me,  and  particularly  the  two  cases  I  mentioned  :  but,  upon  the  whole,  I 
could  not  find  sufficient  reason  to  dissent  from  the  judgment  which  vras 
then  given.  Fanshaw  v.  Afore  (4),  was  to  the  same  purpose ;  and  I  cannot 
depart  from  those  opinions.  If  the  defendant  is  not  satisfied,  he  must  ap- 
peal. How  does  tiiQ  present  case  differ  from  those  cases  ?  The  counsel  aay, 
that  the  right  of  the  plaintiff  is  barred  by  the  fines  But  no  severance  of 
the  tithes  is  shewn,  and  the  rectory  appears  to  have  been  conveyed  to  the 
plaintiff* 

Clivs,  Baron. —  I  see  no  reason  to  distinguish  this  defence  from  that 
which  was  made  in  the  case  of  Bury  and  Evans  (5) .  And  1  see  no  reason 
why  we  should  put  the  plaintiff  upon  trying  a  right  at  law  which  appears  so 
plain  :  the  plaintiff  appears  entitled  to  the  whole  rectory,  and  therefore  to 
the  tithes.  To  try  the  ftict  of  a  modus  before  the  validity  of  it  was  exaoiin- 
ed,  was  a  strong  notion,  being  to  put  the  parties  to  great  expence  about 
what  might  'be  of  no  consequence  ;  and  it  is,  to  be  sure,  inconsistent  from 
the  commencement  of  these  rights^  to  suppose  a  prescription.  In  Slade  v. 
Drake,  Hob.  296  (6),  it  is  said,  that  the, discharge  must  be  set  out,  which  I 
tliink  right,  and  that  there  is  no  special  matter  shewn  in  this  case  for 
an  exemption,  more  than  there  was  in  the  case  of  Bury  SI.  Edmund  and 
Evans ;  besides,  the  settlement  of  the  tithes  is  only  general,  and  does  not 
seem  to  me  to  be  brought  home  to  the  lands  in  question. 

Smith,  Baron. — ^Tithes  seem  still  to  retain  an  ecclesiastical  and  spiritual 
■nature  in  them  :  though  a  temix>ral  man  succeeds  to  them,  he  is  to  many 

purposes 

(1)  ^Hte,  vol.  1,  p.  620.  (4)  SHpra. 

(2)  ^vi/f,  vol.  1,  p.  616.  (5j  Supra, 
ifi)  Supra.  {6)  .4nte,  toI.  1,  p.  3U. 
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porposet  to  be  reckoned  aa  a  spiritual  body  y  and  why  not  then,  as  to  the 
recdpt  fd  tithes  >  The  case  of  Banon  v.  0/ivt  (1)>  mentioned  in  Lord  Chief 
Baron  Comyn's  reports,  was  upon  the  8th  of  Jane,  1730  :  it  was  a  bill  fur 
tithes ;  the  answer  did  not  deny  the  subtraction,  but  insisted  on  an  exemption, 
and  it  was  held  by  the  court,  that  such  admission  was  sufficient  to  put 
the  defendant  on  the  proof  of  his  exemption  ;  and  one  thing  offered  was, 
that  the  defendant  haid  obtained  a  verdict  in  an  action  on  the  statute,  and 
on  that  the  bill  was  retained  for  a  twelvemonth.  But  the  long  controverted 
pointy  whether  a  layman  can  prescribe  in  a  non  dtcimando  against  a  lay  iiiq»ro« 
priator,  was  settled  U|ion  great  consideration,  in  the  case  of  Bury  Si.  Edmund 
and  Evans  $  and  the  case  of  Fanshaw  v.  More  being  determined  in  the  same 
way,  I  think  it  safeat  for  us  $tare  decisii,  and  1  see  no  reason  to  distinguish 
the  present  case  from  those  cases . 

Baron  Lbogb,  absenik. 

The  defendant  was  decreed  to  account  for  his  tithes  in  the  usual  form  (2). 

The  cause  came  on  to  be  reheard  in  Trin.  Term  28  Geo.  2. 1766 }  when 
PAaxBB,  Chief  Baron,  delivered  the  judgment  of  the  court ;  and  after  stating 
the  plaadhigs  and  the  evidence  at  considerable  length,  and  going  ftrougii 
the  seTeral  authorities  cited  on  both  sides,  and  commenting  thereon,  the 
result  of  which  was,  that  he  fully  agreed  in  the  law  laid  down  in  the  several 
cases  of  Slade  v.  Drake,  Corporation  of  Bury  St.  Edmund  v.  Evans,  and  Fan- 
lAtfw  V.  More,  he  declared  his  opinion  that  the  decree  was  right,  and  ought 
to  be  affirmed. 

(1)  jhtte,  p.  24.  fendaut's  lessor,  ought  to  have  iMen  made  a 

i2)    Oo  the    beaHog   the    defendaDt's      party  to  the  suit;    but  the  objection  waa 
cfNimel  objected,  that  £.  Chester,  the  do-      over-ruled.    2  Wood,  481. 

H.  26  Geo.  2.    1753.    Scacc.  1763. 

Waitan  v.  Tyers.    [2  Wood,  483.  5  Bro.  P.  C.  99.]    Gwill.  841.  ^.0^^^ 

I^HE  plaintiff,  as  rector  of  Mickleham,  in  the  county  of  Surrey,  and  as   Diriding,  sepa- 
^  vicar  of  Dorking,  in  the  said  county,  claimed  the  tithes  of  hops  on  a  "^^S*  "^^  ^^ 
hop*ground  of  ten  acres  and  a  half  in  Mickleliam, '  and  on  another  hop-  ^"ji^i^blirin^ 
ground  of  eighteen  acres  in  Dorking ;  and  prayed,  that  the  defendant  might  tbebop-grooiid» 
he  compelled  to  account  for  the  tithe  of  all  the  hops  which  he  had  grown,  aod  sererinff 
gathered,'  and  picked  within  the  said  parishes  since  the  twenty-fifth  of  ^^  *||«»^  ^ 
March,  1761,  and  to  pay  the  plaintt£f  what  should  appear  to  be  due  and  jo^eveiT  such* 
owing  to  him  upon  such  account.  tenth  mil  from 

The  defendant  admitted  the  plaintifPs  title  to  the  rectory  and  the  vicarage,  the  soil,  is  not 
and  said,  that  for  five  years  past  he  had  occupied  two  hundred  and  fifty  acres  theproper  me-  ^ 
of  land  in  Mickleham,  and  for  sixteen  years  past  had  been  owner  and  occu-  ^nt  the  Utto^ 
pier  of  eighty  acres  of  land  in  Dorking  and  the  titheable  places  thereof  ^  of  hops. 
that  he  planted  Home  Field,  Chapel  Lands,  Long  Winters,  and  other  acres      Hops  most  be 
of  land  in  Mickleham,  with  hops,  in  1747,  the  same  being  always  before  picked  and  ga- 
then  arable  land  5  that  in  1745  he  had  hops  growing,  for  the  first  year,  on  ^^df  bdfora 
the  six  acres  and  a  half  and  seven  perches  in  an  open  field,  part  of  a  &rm  ^^y  are  tithed. 
ealkd  Denbys,  in  the  parish  of  Dorking,  the  same  being  always  before  arable 
land,  after  tiie  plaintiff  became  vicar  thereof  5  that  in  tliat  year  he  had  offered 
to  pay  the  plaintiff  any  reasonable  composition  for  the  tithes  thereof,  but  that 
he  insisted  on  taking  the  tithes  in  kind  ;  that  he  thereupon  desired  to  know 
how  he  should  set  them  out ;  that  the  plaintiff  said,  that  for  that  year  only 
he  should  pick  all  the  said  hops,  and  that  he  would  have  all  the  hops  mea- 
sured, and  would  take  every  tenth  basket,  and  that  the  defendant  might 
think  himself  well  off  that  he  did  not  make  him  dry  the  tenth  part  of  the 
said  hops ;  that  the  defendant,  well  knowing  that  that  manner  of  tithing 
would  spoil  the  colour,  and  bruise  and  damage  the  other  nine  parts  of  the 
said  hops,  and  greatly  lessen  the  value  thereof  for  sale,  took  counsel's  advice 
with  respect  to  the  due  manner  of  setting  out  the  tithe  of  the  said  hops  ^ 
that  his  counsel  gave  his  opinion,  "  that  the  tithe  was  by  law  to  be  set  out 
by  dividing,  separating,  and  setting  out  every  tenth  hill  in  the  hop  ground, 

and 
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and  by  fevering  the  binds  of  tbc  hop  pknta  io  every  audi  tenth  hill  fr<im 
the  soil ;''  but  that  the  then  in^ropriatrix  xA  the  rectory  of  Dorlnig  deelar-^ 
ing  that  the  tithe  of  hops  growing  in  the  open  grounds  io  that  parish  were 
great  tithes^  and  insisting,  that  as  such  she  or  her  lessees  were  entitled 
thereto,  he,  the  defendant,  did  not  set  oat  bis  tithe  of  the  said  hops,  appre- 
hending tbat  he  oouhl  only  be  answerable  for  the  same  to  such  one  of  them 
88  sHould  be  entitled  thereto  $  but  that  she  afterwards  not  insisting  on  the 
same,  he  offered  to  make  the  plaintiff  a  gntisfaction  for  the  same,  and  su^ 
tered  him  for  several  years  to  take  his  tithe  hops  in  the  saki  parishes  for 
quiet  sake  by  measuring  the  tenth  part  of  ail  the  hops  growing  on  his  aaid 
lands  after  they  weie  picked,  and  by  taking  every  tenth  basket  thereof  to  Us 
own  use.  He  admitted,  that  in  tlie  year  1761  he  bsid  teps  growing  on  his 
aforesaid  hop  grounds  in  both  the  said  parishes ;  and  inMSted,  that  he  did 
not  gather,  pick,  carry  away,  sell,  dispose  of,  or  convert  the  same  to  lus  own 
use,  wilhoat  truly  setting  out  the  tithe  thereof ;  that,  on  the  oootrary,  he 
divided,  separated,  net  out,  and  left  the  faU  tenth  port  of  all  the  said  Iwps, 
by  setting  out  every  tenth  hill  on  which  the  hops  grew$  and  by  severing  the 
binds  or  stems  upon  every  such  tenth  hill  from  the  ground  or  soil,  and  by 
leaving  the  said  hops  upon  the  binds  or  stems  upon  every  such  tendi  hill 
upon  the  hop-poles  standing  thereon,  so  that  the  hops  growing  upon  his 
hop-poles  might  not  be  damaged^  but  might  be  gathered  and  carried  «way 
by  t^  i^ntiff  for  his  own  use  within  -a  convenient  time ;  liiat  he  gave  the 
plaintiff  notice  that  he  had  divided,  separated,  set  out,  and  left  the  said 
respective  tenth  parts  from  the  nine  parts  thereof  to  his  own  use  for  the 
tithes  of  the  said  hops  and  binds ;  and  that  he  took  and  carried  away  the 
other  nine  parts  of  the  said  hops  growing  on  his  said  hop  grounds  in  t^e 
year  1751  ;  and  he  insisted,  that  that  manner  of  setting  out  the  said  tithes 
was  the  only  method  by  which  the  tithe  of  hops  ought  to  be  set  out  by  law. 
He  admitted  that  the  j^intiff  had  not  carried  the  same  away  so  set  out,  but 
had  let  the  same  lie  and  rot  on  his  said  land ;  and  that  he  had  brought  his 
action  of  damages  against  him :  and  be  insisted,  that  the  tithe  of  hops  ought 
not  by  law  to  be  set  out  after  they  are  picked  from  the  hand  or  stem,  but 
in  the  manner  aforesaiil.  He  denied  that  there  was  any  custom  in  either  of 
the  said  parishes  for  aetting  out  the  tithe  of  hg^s,  but  that,  fotr  the  abort 
space  of  time  that  hops  had  been  planted  in  the  parish  of  Doii:i^g»  a  satis^ 
faction  had  been  usually  made  to  ^e  vicar  after  the  rate  of  ten  shUlinga  an 
acre,  and  in  many  parishes  twelve  shillings  an  acre ;  and  that  the  plamtiffls 
predecessor  had,  at  hfs  own  costs,  caused  to  be  picked  from  the  binds  or 
stems  the  tenth  of  the  hops  growing  in  the  said  parish  of  Mickleham,  or 
satisfied  the  occupiers  of  the  hop  grounds  for  th^  piduog  of  them.  He 
denied  that  he  knew  that  the  tithe  of  ho^  had  in  any  instaoce^  when  set 
forth  in  kind,  been  set  forth  ineUher  of  the  said  jULrisheis  .afteri*  the  hops  wese 
gathered  and  picked  irom  the  binds  or  stems  -,  and  he  set  (otA  ihe  quanti- 
ties and  values  of  the  hop^  he  had  jgrowed  in  the  i»aid  yeu:. 

The  plaintiff  replied ;  the  defendanit  r^nimed  ;  and  witncvifles -wew  <ex»- 
mined  on  both  sides  ;  and  upon  hearing  oounsd ;  and  readii^g  Ahe  depoaU 
tions  of  several  witnesses  j  and  axecei^pt  signed  by  the  plaintiff  tibe  Hwevty- 
first  day  of  October,  1746 ;  -and  ^yon  ^idl  debate  -of  rthe  matter  j  the 
Court  declared,  that  the  metftwd  of  setting  £>ut  the  lithe  of  hops  in- 
sisted on  by  the  defendani  in  his  answer  as  no  good  setting  out  of  his  tithe 
of  liops  5  "but  that  liops  ought  to  he  picked  and  gathered  from  the  binds 
^before  they  arc  titbeable ;  and  therefore  osdered  the  defendant  to  aceoant 
.for  the  value  ef  iiis  hops  growing  on  his  said  lands  m  the  parishes  of 
jkfickleham  and  Doridi^  from  Lady  Da§[,  17^1,  when  gathered  4md  picked 
from  the  binds;  and  to  satisfy  the  plaintiff  fear  the  til^bes  thereof  aicoocd- 
ingly,  with  his  costs  of  this  suit  to  this  time  to  4c  itaiced;  and  that  an 
i  Inunction  he  awarded  to  stay  .the  fdd^odant*6  said  ,proeeedings  at  law  :  the 
consideration  of  future  cost^,  and^  foBdier4iceotioafi,  to  he  reseryed  until 
after  the  xis^ori/^^itfood.^ 

96  43eD. 
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The  ifeSpotodcnt  Wa£»  fector  of  Micklehairt,  Ih  SHiffey,  anil  vicar  ot  Dork- 
iDg,  &ti  adjoihing  parish  in  the  cottnty  •  atid  as  such  bec^fne  entitled,  Aniong 
other  tithes,  to  the  tithe  of  all  hops  growing  Iti  the  said  l)afishes. 

llie  Appellant  occupied  sbfne  nop  gfouhds  in  hoth  or  One  of  the  said 
plu'ishes,  and  in  the  year  IWft,  being  thd  fifst  year  the  fespondenl  was  en- 
tidi&d  to  receive  tithes  in  the  6ald  parishtis,  the  al^pellanc  did  not  set  forth 
suth  tithed,  but  aftefward^  ptlid  the  respondent  twenty  guineas  in  lieu 
thereof. 

Hie  app^tl^t  cotidtantly  every  yedr  aftehvards,  utttt)  th^  y^^r  1951,  set 
forth  the  tithe  of  hid  hops  iW  the  sanie  manner  as  the  occupiers  of  other  hop 
^undB  did,  Viz.  by  setting  out  ^very  tenth  inea4ufe»  after  th6  hops  were 
picked  from  the  bind  or  stem. 

in  1*751,  the  appellant  had  about  teh  acres  of  hop  ground  ih  the  parish  of 
Mitkleham,  ^nd  about  eighteen  act-es  and  tift  half  in  the  parish  of  Dorking, 
iaiA  had  great  ^uantltiei^  of  hops  growing  thereon,  and  before  he  gathered 
them,  caused  application  id  be  mad^  to  th^  respondent,  to  accept  a  com- 
positibil  in  lieu  of  the  tithe  thereof ;  but  th&  appellant  having  previously  de- 
clared, that  he  would  not  at  all  events  pa^  above  twenty  shilh'ngs  an  acre  for 
such  composition,  the  respondent  refused  to  treat  with  iiim  on  thnt  sul^ject ; 
and  thereupon  the  a]}peliant  gave  the  respondent  notice,  that  he  would  not 
set  out  the  tithe  a^  hli  had  done  fbr  several  years  preceding,  but  would  set 
out  cvi^ry  tenth  hill  in  hiB  hop  ground  as  the  tithe  thereof,  by  seVenli^  the 
bintis  or  st^iUs  h*om  l^e  soil,  and  leaving  the  same  on  the.  poles  stamling  : 
upon  which  th^  re^ondent  cold  Ihe  meBseUgef,  thAt  such  methbd  was  new, 
and  conttary  to  law,  and  that  he  could  hot  take  his  tithe  in  thiit  manner  > 
nbtwiihst^nding  Which,  the  appelhint  soon  afterwards  gathel-ed  all  his  hops, 
e&cept  ev^ry  tenth  hill,  which  he  Icftungathered  accordnng  to  his  notice,  and 
r<6flised  to  set  out  the  tithe  of  any  part  of  the  hops  w^hlch  he  gathered. 

The  respondent  having  neveV  befofe  heard  of,  of  experienced  that  method 
of  setting  out  the  tith^  of  hops,  and  apprehencting  he  had  no  right  to  take 
down  the  appeilaiH's  hop  poles,  or  to  gather  the  hops  left  thereon,  did  not 
meddle  therewith  ;  and  was  in  hopes  th^  appellant  wodid  altet*  his  senti- 
ments, arnd  In  an  amicabte  nianner  pay  the  respondent  for  the  tithe  of  the 
hops  he  had  gather^ed  that  y^af  3  but  instead  thereof,  in  October  following, 
the  appellant  commenced  an  action  at  law  dp:ain8t  the  respondent,  for  not 
t^ng  away  the  tithe  hops,  so  preteuift^e^  to  have  bten  set  out  as  aforesaid. 
I'he  y^spondent  being  not  only  in)i^ed  by  the  appellant^s  not  setting  out 
hi^  ttth'6B,  but  also  harra^sed  by  an  action  at  taW,  was  obliged  to  have  rc- 
coUVd'e  to  a  coUrt  of  equity  3  and  accordingly,  in  Michaelmas  term  1751, 
filed  his  bill  ih  the  court  of  Exchequer,  against  the  appellant,  for  an  account 
dthis  toid  hot)^,  and  to  ht  paid  fiytiht  tithe  thereof. 

'the  appellant  put  in  his  answer  to  this  bill,  and  thefieby  admitted  that  in 
t^e  year  1^51,  he  had  ho^s  gi-owin^  in  itie  pkrishes  of  Mickleham  and 
I)orking,  and  that  he  gathet*&d  Upwards  of  !(ll  ton  weight,  besides  what  he 
i^  ungathered  ad  aforesaid  ;  but  insisted,  that  he  did  not  gather  his  said 
hbph  without  truly  batting  forth  the  ttthe  theWiof,  'but  on  the  contrary,  did 
dTvidfe,  d^paratfc  alnd  set  oul  the  ¥htl  t(fthlh  part  th*ey«OT,  by  setting  out  evcr^ 
t^*th  hill  upon  which  thehopB  gi^w,  and  by^eV(!riU'g  all  the  binds  or  stems 
u][>on  'evdrjr  *such  tenth  hill,  fto\ti  the  ^rottnd  OV  Sdll,  tod  by  leaving  the  hops 
upon  the  binds  or  ^ems  on  'eV&Yy  sUcn  t^nth  hill  on  the  poles  sta!nding,  and 
insisted,  th  it  that  manner  of 'S'etting  out  tlrC;  tithe  Was  the  only  legal  method  3 
ftnd  that  the  tithe  of  hop  Ought  not  by  \ii\v  to  be  set  out,  aiPtev'the  saiUe  are 

gcked  from  the  bind  or  stem  3  and  "denied  thftt  there  Wais  any  Custom  In 
ickl^ham  olr  Dorking,  for  setting  out  the  tithe  of  hops  growing  there. 
But  the  appeUaUt  having  likewise  by  his  answer  suggested^  thsit'the  res- 
pondent's p^ric5d^cessor,  in  the  t^^anff  6t  Mickleham,  did^  at  his  own  costs, 
chU«re  to  be  picked  fVotn  th^  binds  01*  dcemd,  the  tenth  of  the  hops  growing 
Ih'that  {MiHsh,  6t  did  sati^  Ate  oeai))!er6  of  the  libp  gibOUds  Tor  picking 
the  same ;  and  having  likewise  set  forth  Mnrehil  tiO^ltr  lAlietiers  reloling  to  (he 

•  appellant*! 
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1763.  appe]ldnt*8  laying  tor,  and  fetting  out  his  tithe  of  hops  in  the  preceding 
WA1.TON  years,  and  his  application  to  the  respondent  to  take  and  accept  of  a  compo- 
TTER8%  sition  for  his  tithe  of  hops  in  the  year  1751  ;  the  respondent  replied  to  the 
answer  J  and  issue  being  joined,  several  witnesses  were  examined. 

On  the  24th  of  February^  1753,  the  cause  came  on  lo  be  heard^  when  the 
court  was  pleased  to  declare^  that  the  method  of  setting  out  the  tithe  of 
hops,  insisted  on  by  the  appellant  in  his  answer,  was  no  good  setting  out  of 
his  tithe  of  hops  ;  but  that  hops  ought  'to  be  picked  and  gathered  from  the 
binds  before  they  are  titheable.  And  decreed,  that  the  appellant  should  oome 
to  an  account  with  the  respondent,  for  the  value  of  the  appellant*8  hops 
growing  on  his  said  lands,  in  the  said  parishes  of  Mickleham  and  Dorking, 
from  Lady  •day  1751,  when  gathered  and  picked  from  the  binds;  and  that 
the  appellant  should  satisfy  and.  pay  the  respondent  ibr  the  tithes  thereof 
acconlingly :  the  taking  of  which  account  was  thereby  referred  to  the  deputy 
remembrancer  of  the  court  ^  and  it  was  further  decreed,  that  the  appellant 
should  pay  to  the  respondent  his  costs  of  the  suit  to  that  time,  to  be  taxed 
by  the  deputy  remembrancer  ;  and  that  an  injunction  should  be  awarded  to 
stay  the  appe]lanl*s  proceedings  at  law  $  and  the  consideration  of  future 
costs,  and  all  further  directions^  were  reserved  till  after  the  coming  in  of 
the  deputy  remembrancer's  report. 

The  appellant  aprehending  himself  agrieved  by  this  decree,  appealed  from 
it ;  and  on  his  behalf  it  was  insisted,  that  there  is  no  positive  law  to  regulate 
the  manner  of  tithing  hops,  nor  is  it  fixed  by  immemorial  usage  or  custom : 
that  the  determinations  of  courts  relating  thereto  have  been  various ;  and 
that  therefore,  that  manner  of  tithing  seemed  most  just  and  equitable,  which 
was  both  least  prejudicial  to  the  owner,  and  most  beneficial  to  the  parson 
or  impropriator.  That  the  manner  insisted  on  by  the  respondent,  by  picking, 
and  then  setting  out  the  tithe '  by  admeasurement  in  baskets,  was  proved  to 
be  so  very  detrimental  to  the  planter,  that  it  must  inevitably  be  the  ruin  of 
'  the  plantation  of  hops,  the  cultivation  whereof  is  of  extensive  benefit  to  this 
kingdom.  But  the  method  of  setting  out  the  tithe  of  hops  insisted  on  by 
the  appellant,  was  undeniably  proved  to  be  fiiir  and  equitable,  and  not  liable 
to  any  fraud  whatsoever ;  whereas  the  other  method  was  avowedly  oppres- 
sive and  injurious,  and  not  productive  of  any  benefit,  or  preventive  of  any 
fraud.     It  was  therefore  hoped,  that  the  decree  would  be  reversed. 

On  the  other  side  it  was  contended,  that  the  setting  out  the  tithe  of  hops 
by  measure,  after  they  are  picked  from  the  bind  or  stem,  is  the  fairest  and 
most  equal  metho^,  and  liable  to  the. least  inconvenience;  whereas  the 
method  of  tithing  by  every  tenth  hill,  would  be  liable  to  great  fraud,  inas- 
much as  the  planter  would  have  a  right  to  set  out  for  tithe  every  tenth  hill, 
to  be  computed  from  the  place  he  began  at ;  and  he  might  every  year  deter- 
mine before  he  manured  his  ground,  where  he  would  b^n  to  set  out  the 
tithes,  and  would  thereby  certainly  know  every  tenth  hill  trough  the  whole 
plantation,  and  might  neglect  to  manure  or  improve  the  same  equally  with 
the  other  hills,  which  would  be  unjust  and  unreasonable.  Besides,  this  me- 
thod of  tithing  would  give  occasion  to  many  disputes  and  controversies,  as 
the  ho])s  growing  on  one  hill  are  naturally  apt  to  intermix  with  the  hops 
growing  on  the  hills  adjoining ',  so  that  it  is  scarce  possible  to  sever  the  one 
from  the  other  entire  :  and  the  owner  of  the  tithes,  or  his  agents  or  servants, 
exercising  the  right  of  entering  into  the  hop  grounds,  and  pulling  up  the 
planter's  poles,  must  frequently  furnish  matter  for  suits  and  vexations ; 
which  would  be  inconvenient  both  to  the  owner  and  the  parishioners.  That 
the  appellant  had  not  made  the  least  proof,  that  the  tithes  of  hops  were  ever 
set  out  before  they  were  picked  from  the  bind  or  stem,  or  were  ever  tithed  by 
the  tenth  hill ;  but,  on  the  contrary,  in  many  instances,  where  the  method  of 
setting  out  the  tithe  of  hops  has  been  disputed,  or  brought  in  question,  it  had 
been  uniformly  adjudged  and  determined  after  solemn  aigument,  that  the  tithe 
of  hops  ought  by  law  to  be  set 'out  by  measure,  after  they  are  picked  from  the 
bind  or  stem  :  and  therefore  it  was  hoped,  that  the  decree  would  be  afiirmed, 
and  the  appeal  dismissed  with  costs. 

Accordingly 
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Accocdingly  after  hearing  counsel  nn  this  appeal,  it  was  ordered  and  ad- 
judged, that  the  same  should  be  dismissed,  and  the  decree  therein  com- 
plained of  affirmed.     [JETra.  P.  C] 

£.  26  Geo.  2.   1753. 
Robinson  r.  Tumtall,    [MS.]     2  Wood,  486. 

THIS  was  n  bill  by  a  rector  for  an  account  and  satisfaction  of  all  tithes  Titheaareaoc 
great  and  small.     The  court  at  the  hearing  had  decreed  the  several  de-  pAp>>>«  for 
fendants  to  account  for  the  several  titheable  matters  demanded  by  the  bill,  JSJukuUsd^for 
and  the  deputy  remembrancer  by  his  report  certified  the  amount  due  from  xhe  use  of  and 
the  several  defendants.     An  exception  having  been  taken  to  the  report,  inas-  conmiQied  in, 
much  as  the  deputy  remembrancer  had  charged  the  defendant  Tnnstall  with  ^^  faniil|r  of 
several  sums  of  money  for  tithes  of  agistment  of  cattle,   which  had  been  ^  occupier, 
killed  for  the  use  of,  and  consumed  in,  the  defendant's  family )  such  excep- 
tion came  on  now  to  be  heard,  and  on  argument  was  allowed ;  and  it  was 
referred  back  to  the  deputy  remembrancer  to  review  and  alter  his  report 
with  respect  to  the  subject  matter  of  such  exception  (I). 

(1)  The    like  coarse   war  observed  in  and  consumed  in  his  fsmily,  and  the{bill  was 

Hele  T.  Braggy  T.  29  &  30  Geo.  2.  1756,  dismissed.    A  careftil  search  hat  been  naile 

of  which  a  MS.  note  h  in  Gwtll.  861.  where  for  the  decree  in  that  case,  but  withont  ef« 

to  a  bill  for  tithe  of  agistment,  the  defend*  fecC 
ant  contended  none  was  due  for  cattle  killed 

T.  26  &  27  Geo.  2.     1753.     In  Cane. 
Jones  V.  JFaller.    [Lord  De  Grey's  MSS.]     GwiU.  847- 

BILL  for  tithes.    Loan  Chanorllor  admitted  a  boolc  of  a  collector  of  An  ancient 
the  tithes  in  1679,  to  be  read  as  evidence  of  payment  of  tithes,  without  ^^Il^^j^™" 
proving  Ms  hand  writing,  the  book  being  found  in  the  hands  of  the  successor  ^^)^^  f^^^  \^ 

of  the  collector.  the  hands  of 

his  successor,  admitted  as  eridencc,  withotit  proof  of  the  hand- writing  of  the  former   collector* 

T.  27  &  28  Geo.  2.  1754.    In  Cane. 
Chapman  v.  Smith.     [2  Ves.  sen.  506.]     GwiU.  847- 

'T^UE  bill  was  brought  by  the  rector  of  the  parish  of  Altringham  in  Kent^ 
^  for  payment  of  tithes  in  kind  for  lands  therein. 

The. defence  set  up  in  the  answer  was, a  modus  in  this  parish  time  out  of  Issue  directed 
mind,  that  all  occupiers  in  the  marsh-lands  in  this  parish  have  always  paid^   to  try  a  modus 
or  ought  to  pay,  yearly  to  the  rector  9(^  per  acre  and  no  more  for  every  f' ^^iS ^u!^ 
acre  of  marsh-land  within  the  said  parish  and  the  titheable  places  thereof  except  when    * 
in  their  respective  possessions,  except  when  sown  with  com,  grain,  flax,  sown  with  coniy 
or  planted  with  hops,  as  a  modus,  and  in  lieu  of  all  tithes  of  hay  and  pasture  gnun,  Oaz,  or 
and  all  small  tithes,  except  flax,  hemp,  and  hops  >  and  so  after  that  rate  for  a  ^^''^^  #  ^ 
greater  or  less  quantity  than  an  acre  of  marsh-land.  all  tithes  of 

For  the  plaintiff  it  was  rested  on  the  rector's  title.  hay  and  pas- 

For  the  defendant  it  was  argued,  that  this  was  a  good  modus  and  well  laid  $  ture,  and  all 
and  a  case  was  cited  in  the  exchequer  in  1726,  where  a  bill  was  brought  by  ""^^L^'jjl*** 
Richard  Bate,  as  rector  of  the  parish  of  Warehom,  the  very  next  to  this  parish,  ^^t  ^* 
for  tithes  in  kind  $  and  a  cross  bill  by  Sir  Charles  Sedley  and  other  inhabitants  hops.' 
of  that  parish,  to  establish  a  modus  of  one  shilling  for  every  acre  of  marshy 
land,  laying  it  exactly  as  the  present  modus.     Two  issues  were  directed  ; 
and  upon  the  equity  reserved  after  the  tritd  the  modus  was  established. 
This  is  a  precedent  both  in  law  and  equity,  shewing  this  as  a  modus  well 
laid,  and  that  in  a  court  where  these  kind  of  bills  are  particularly  attended 
to ;  and  answers  the  objection  of  being  too  rank,  this  being  laid  only  at  0<f. 
per  acre.     In  Evans  v.  Price  and  Richards,  26  October,  1747(1),  your  lord- 
ship held  that  the  rankness  of  a  modus  is  not  to  be  judged  by  comparison 
of  the  sum  with  the  rent  reserved  on  the  land,  but  with  the  value  of  the  land  -; 
and  that  where  it  was  necessary  in  point  of  proof,  the  court  would  direct 

that 
(I)  WMfr,  109. 


SMITH. 
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1754.        that  matter  to  be  tried^  ta(  otherwiAe  the  court  Itself  ivooU  Judge  of  it. 
CBAPUAN      These  laads  lie  in  Romney  Mareh«  to  preserve  whieh  the  owaeu  era  at  a 
VI  very  great  expence,  and  therefore  it  is  prpbable  that  f  hey  made  this  compo- 

aition,  and  then  the  variation  of  the  hind  is  not  a  reason  to  say^  this  is  a 
rank  modus  5  for  the  value  of  lands  denends  on  particular  husbandry,  and 
is  uncertain.    It  is  impossible  to  say,  what  the  value  of  the  la|i4s  was  at  the 
time  .of  this  4^Riposition ;  and  it  is  reasonal^le  tp  thiok^  a  proper  viduatioi^  was 
thea  made  J  a^d  ^  proper  reservation.    Thp  alterfitioh  in  different  times  from 
the  ebeapn^9S  of  aumey  imd  value  of  land  would  destroy  ell  modi^ses  of  th^ 
kind.    In  %  WtU.  &72»  thi^  pr^^i^^t  u^  H^*  seems  tp  be  cited  by  Foa- 
TBScps  J.  «nd  weight  1^  upon  it.    As  tp  its  pot  being  laic}  consistent,  anfl 
impossibjl^  V>  he  tjtfne  imp^emorial,  because  it  excepts  hops^  things  newly 
introduced^  »ot  ^riHaag  at  the  time  t^is  /coipposition  was  supposed  to  be 
made«  no  such  ob^ectipqi  y^ufi  lakpa  in  that  f»se  \n  the  exchequer  j  and  it  is 
not  probflble,  it  wopld  hav^  escaped  that  £0^,  if  S|ich  had  l^n.     Though 
the  Iaw  has  d^etermined,  that  hops  w^re  introduced  in  Q.  £lizabeth*s  time 
into  this  country,  they  wer^  prob/sbly  known  and  existed  before,  though  in 
small  qu^tltii^.    The  exceptipi>  was  introduced  for  the  benefit  of  the  rector, 
who  is  supposed  by  the  modus  to  receive  the  full  valve  the  tithes  in  kind 
were  then  worth.     It  is  not  material  that  all  die  witnesses  do  not  call  it  a 
modus,;  for  it  may  be  laid  as  a  sum  annually  paid,  without  calling  it  a  mo- 
dus i  and  it  is  hard  to  require  exact  precision  in  traditional  evidence.  Where 
the  modus  itself  is  reasonable,  reasonable  evidence  is  a  ground  for  it. 
There  is  no  evidence  of  payment  of  tithes  in  kind.    This  rector  and  his  pre- 
decessois  have  agreed  to  this  modus. 

For  the  plAiatiff.«<rThe  plaintiff  need  oi^ly  shsw,  that  he  is  rec|;or  j  which  by 
law  iotitles  hkm  primd facie  to  eU  manner  of  (ithes,  unless  some  l^al  bf  r^ 
set  up,  wjiich  hei^  h  a  modus  :  but  it  is  neither  proved  in  fect^  nor  good  in 
law,  and  is  contradicted  by  records.  The  difference  to  the  plaintiff  is,  whe- 
<tlier  he  shall  receive  the  whole  or  hetf  of  his  t^es  ?  If  things  of  this  kind 
are  not  brokeu  in  upon,  the  clergy  #  jsexenue  may  be  destroyed  by  compo- 
sitions. It  depends  <^  /this  ;  whether  it  is  eudi  a  moidus  as  could  have  com- 
mencemenlt  beyond  (time  of  memory,  or  ^>  modern  composition  within  time 
of  memory  ?  According  to  Lord  Cokk*s  definition,  a  modus  and  composi- 
tion are  the  same,  only  that  by  leng&  of  time  one  is  run  into  something 
certain^  an  absolute  bar,  not  to  be  broken  by  either  parson  or  occupier.  A 
epnippsition  is  sugch  an  agreement,  as  since  the  disfii>ling  statutes  must  be 
.inade  by  the  parson  alone  }  and  it  maybe,  and  is  in  general,  a -running  com- 
position from  year  to  year,  exactly  Hke  leases  from  year  .to  year;  so  that  on 
either  side,  if  the  composition  is  not  intended  to  be  con^ued,  you  must 
j^ve  notice  at  4!be  heginning  of  a  year;  and  so  of  a  lease.  A -modus  and 
cpu^ipQsition  diflfer  materially  in  this ;  that  one  is  a  certain  jpayment  'beyond 
time  of  memory :  the  other  equa^y  certain,  but  within  memory.  The 
one  may  be  broken  by  the  parties  1  the  other  not.  A  modus  may  indeed 
oea^e  and  revive  according  to  the  different  species  of  culture,  in  wiiich  the 
,)an4  is  en^ployed^  and  tHerefbre  where  it  is  set  up,  ^t  ^hen  sown  with 
^m  H  sh^ll  be  tithe  in  jcind,  when  turned  into  hay  it  shidl  he  satisfied  l^ 
way  of  modus  ^  courts  of  law  and  tiiis  court  have  hdd,  it  may  •cease  and 
revive  I  and  so  far  this  modus  is  proper.  But  the  objections  to  it  are,  ^rstit 
is  r^k,  and  appears  so  lai^,  that  it  is  impossible  it  could  betime  out  of  inind. 
'iTh^  43Qurt  wilffllways  destroy  such  a  modus  on  the  face  of  it,  where  it  mnis 
(So.liigh;  and  goes  so  near  the  value  of  the  tfthesin  kind,  fivery  modds  cer> 
•tajulypreiumes  an  orginal  agreement  before  fhe  disabling  statutes,  by  par- 
con^  patrop,  ^d  ordinary),  and  since  by  parson  aione. '  That  eommence- 
xa<^nt  .then  must  be  presumed  consistent  with  right  reason  |  and  dte  aowet 
will  not  presiv^ie,  that  the  parishioners  (in  whose  favour  all  these  oii- 
ginal  contracts  betwieen  them  and  ^he  parson  are)  made  such  a  composi- 
tion, ^  was  of  more  value  than  the  tithes.  The  payments  must  be  sdways 
in  money,  this  being  pasture-tithe ;  wh^ch  is  always  i>ecuniary,  cannot  be 
specific,   and    the  only  tithe    in    the   kingdom  which  is    not   specific. 

It 
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U  iftflot  lo  h%  codmH^»  «kai  M,  would  be  paid,  if  iiie  real  tiibe  liid  not         175 ^^ 
amount  to  ball  that*     The  value  of  an  acre»  to  rapport  thia  as  a  rea-      chapsi an 
aonable  compoaitioa  at  the  time,  most  have  been  7«.  M,    So  high  a  modus  v. 

ereiitea  a  strong  preanmptioo>  that  it  was  made  not  beyond  time  of  me-         smith. 
mory.    The  law  fixes  that  to  a  certain  period  in  the  time  of  K.  R.  1 .  sinoe 
whose  death  it  is  above  560  years*    This  then  must  be  presumed  an  ag^ee^ 
oMnt  before  that  time  to  pay  9d.  per  acre.   In  &ct  in  the  time  of  K.  H.  8. 
these  lands  were  valued  at  2s.  per  acre ;  as  appears  from  several  records^  par- 
ticularly from  a  survey  then  taken,  now  {iroduced  out  of  the  augmentation- 
office.     How  long  this  notion  of  the  raiakness  of  a  modus  has  prevailed, 
may  not  be  kaown  )  hutm  L^yifieidlUciw  of  Chidd&ngfM  in  Surry  v.  Dehp, 
Uih  1697  (1 ) ,  the  defendant  insigted  on  a  modus  of  Scf.  for  a  lamb.   The  eount 
held,  that  was  too  much,  and  conld  not  be  >  for  that  a  lamb  was  not 
worth  2s.  6cf.  in  that  country.     2  Ld.  Ray.  11 6;!.  shews  how  &r  back  the 
opinions  in  the  exchequer  have  gotfe,  and  a  modus  was  held  too  high  by 
PolvBL  J.  and  several  afterward.  Benson  v.  ff'alldru,  Uil.  8  G.  l.(  Bnn.  10)(2) . 
Fmnkigm  v.  JeMkim,  Trin.  7  G.  1.  (Bun.  78)  (U) .  Yet  in  1781,  or  thereabout^ 
Gifford  Rector  ofSioke  in  Surry  v  fi^<0bb  (4),  a  modus  of  8^.  for  a  lamb  was  set 
up  ;  it  was  sent  by  the  Barons  CAaTxa  and  Thompson  to  be  tried  |  and  on 
a|^peal  that  decree  was  affirmed.     It  has  indeed  been  said^  Lord  Talboy 
was  against  that  decree.     The  next  objection,  and  which  destroys  the  modus 
on  the  h/ce  of  it»  is  tern  the  exemption  of  the  tithes  of  hops  5  which  shews  k 
«  compositiaB,  the  law  taking  notice  that  they  are  a  modem  invention  coming 
in  Q.  Elisabeth's  Chne;  though  perhaps  they  existed  before,  for. there  is 
a  statute  in  the  time  of  H.  8.  prohibiting  them  as  a  venomous  weed,     it 
Qouid  not  then  be  an  agreement  time  out  of  mind  }  of  whieh  the  judges  take 
notice :  and  therefore  prohibition  was  i^enied,  1  Sid.  448.    1  Ven.  61.    The 
ODeoiptiofei  must  be  coeval  with  the  prescription,  whieh  presuuMs  an  agree<- 
anent  at  first,  by  projier  authority  of  patron,  rector>  and  ordinary,  to  tnlce  a 
poconiary  payment  in  lieu  of  tithes  ia  kind.    The  exeraptioa  must  be  taken, 
entire  with  the  modus ;  for  the  court  never  severs  a  modus,  or  considers  one 
part  as  good,  and  another  «d  bad.     Hops  being  alleged  us  part  of  the  pr»- 
seriptioU)  it  is  thereby  as  much  ftlo  de  se,  os  if  laid  particularly  and  pre- 
cisely for  hops  \  wtiich  is  never  Allowed.    In  Ferdi  v.  Gsv,  Hji.  i898,  ac* 
Qording  to  Ltuti  Chief  Baron  Deon's  uaanuBcript,  on  a  bill  by  the  impropria^ 
tor  of  the  pariah  of  Offham  Sn  Kent,  the  question  was  in  what  oaanner  hope 
are  to  be  paid»  and  whether  a  modus  could  4>e  good  of  ^e  tithe  of  iiof)s  -. 
aad  it  was  held  not,  nor  a  mtoduseiUra  ponmkU :  so  afterwards  in  C<Mnw  v. 
SprtUOrngf  Trin.  1708,  because  hops  are  a  new  plantation.    I%ere  are  but 
two  kind  of  tithes  3  great  and  small :  the  great  are  only  four ;  oom>  grain, 
hay,  and  wood;  all  the  rest  are  snsaU:  and  there  can  Inrdiybea  new  great 
tiihe.  And  it  is  now  deCenaiined  fully  by  your  lorddiip  in  the  ease  of  potatoes. 
In  Smkhy.k^yaU  (d),  upona  precedent  in^the  exchequer,  that  great  andsradi 
titfafCB  depend  not  on  the  value  or  Quantity,  bot  on  the  natwre  of  the  thing; 
«nd  therefore  4bon^  the  wholefarm  is  turned  into  soiaU  tithe,  it  wiU  be  stft 
eoiali.  Hay  fsagveat  tithe ;  there  has  been  a  modem  tndture,  whieh  makes 
that  hay,  which  was  net  so  formerly  $  as  foreign  grass,  lueern,  fte*  a  modus 
for  titke«hay  oovern  It,  heoause  it  is  the  same  sort  of  thing  now^    A  e«reet 
liiffsnnce  has  been  made  in  small  tithes  wMi  regard  >tO'eallnre,  being  for* 
mefly  only  used  in  gvniens :  lyet  if  il^re  is  a  medos  for -aU^small  ^titties,  that 
prescrqiitlon  cinmot  be  thereby  overturned;  the  modus  Is  applicable  to 
whatever  email  tithes  shall  arise.    A  modus  in  lien  of  ifll -small  tiihes  what- 
evmr,  will  cover  bops  as  well  as  otb^n  :  though  yon  catinot  prescribe  in  lien 
of  hops  particularly.'  Mops  will  pass  imder^A  grant  de  ntinuiis  tkoinm.     An 
UAcient  grant  of  aU  small  titlies  would  now  carry  any  new  invented  ^ithe. 
In  Frankiyn  v.  Jenkv$$  one^point  was,  whether  a  vioaraige,<endowed  before 
time  of  memory  de  minutpi  decimii,  was«nlitied  to  tithe  «of  heps  ;  and  so 
held.    (Bun.  78.)     Next  how  appears  it  on  the  efldenoe  ?    'I^  ^parol  ^evl- 

dence 

(1)  Lofufield  V.  Enlick»ap,  oHt^,  toL  1,  p.  (3)  ^nte,  vol.  I,  p.  768. 
627.                                                                               f4)  W'tW  V.  Offfard,  ante^  p.'78. 

(2)  Anie,  vol.  1«  p.  72K  (5;  ^nr<,  ().  9V- 
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(lence  to  support  it  varies,  is  inaccurate  and  contradictory.  Very  few  of  the 
witnesses  call  it  a  modus.  Those  wtio  do,  prove  it  directly  contrary  to  the 
layings  it ;  one  calls  it  a  rate  :  a  rate  and  a  composition  are  the  same.  Lord 
Talbot  has  said,  if  the  witnesses  would  not  call  it  a  modus,  he  would-oot. 
Then  as  to  the  receipts  or  written  evidence,  they  are  always  expressly  said 
to  be  for  a  modus,  where  there  is  one  :  but  these,  though  varying  in  other 
respects,  are  all  fur  the  tithes  ;  and  tithes  and  modus  are  opposite  terms. 
The  survey  26  H.  8.  read  for  the  pLiintiff,  is  the  best  evidence  ;  it  is  accu- 
rate, and  proves,  that  the  lands  in  Romncy  Marsh  were  then  only  of  the 
value  of  2f .  per  acre.  As  to  the  precedent  in  the  exchequer,  it  appears,  that 
court  would  have  held  contrary,  if  the  same  matter  had  been  laid  before 
them,  as  is.  here.  Until  that  time,  and  later,  the  exchequer  sent  issues  to  try 
a  modus,  without  first  determining  whether  it  was  good  in  law  or  not.  This 
court  has  brought  them  to  alter  that,  and  also  another  practice  of  taking  an 
account  of  tithes  down  to  the  time  of  the  master's  report  (I).  It  was  there  by 
.PAOsand  GiLBsar  directed  to  be  tried,  though  Paicr  held  it  in  point  of  Law 
a  bad  modus  $  and  it  was  tried  before  Eras  J*  who  upon  this  record  in  the 
time  of  H.  8.  being  read,  held,  that  the  commission  should  be  produced, 
and  that  if  it  was,  he  would  certainly  overrule  the  modus.  It  is  now  set- 
tled by  all  the  judges,  that  that  is  wrong.  It  is  not  necessary,  especially 
at  this  dibtance  of  time,  to  produce  the  commission  ;  and  most  of  them  are 
not  in  being.  Your  lordship  has  allowed  ministers  accounts  and  a  survey 
without  producing  the  commission  ^  and  it  would  be  strange  to  say,  the 
ppTties  are  not  to  have  the  benefit  of  these  surveys,  because  the  commission 
is  not  to  be  found.  Upon  the  e4|uity  reserved,  where  tlie  validity  of  the 
modus  only  was  argued  (for  the  fact  had  been  established)  the  court  not 
only  dismissed  the  bill  with  costs,  as  the  plaintiff  bad  fukd  on  the  trial  and 
no  motion  was  made  for  a  new  trial,  but  also  the  eross  bill  with  costs ;  whick 
was  an  o<ld  determination,  decreeing  neither  way.  They  were  not  clearly  of 
opinion,  that  it  was  a  good  modus  on  the  face  of  it :  but  do  not  say  it  was 
bad.  The  parties  plainly  did  not  look  on  it  as  determined  j  for  they  brought 
new  bills  afterwards.  But  the  rector  in  his  answer  to  the  bill  for  esta- 
blishment of  the  modus,  not  caring  to  engage  further,  agreed  to  accept  the 
composition,  but  not  to  establish  the  modus.  If  then  that  had  been  a  pre* 
cetlent  in  this  very  parish^  it  would  not  conclude  hia  successor,  because  it 
was  collusion  :  but  being  in  a  different  parish,  can  be  no  precedent  to  a  mo<- 
dus  in  another  :  so  that  as  a  precedent  in  fact,  it  wiU  not  bind  ;  as  a  prece- 
dent in  point  of  law,  it  was  not  determined  :  and  the  opinion  of  Evas  J.  wa9> 
that  if  that  could  be  proved,  which  is  proved  here  from  the  augmentation* 
office,  he  would  over-rule  the  mcnlus. 

Lord  CHANCBLiiOB.— Upon  the  reason  of  the  thing  and  the  authorities 
that  have  been,  and  others  which  I  will  mention,  I  cannot  determine  this 
matter  without  a  trial.  The  court  certainly  ought  to  support  the  rights  of 
the  church ;  and  not  allow  any  modus  or  customary  payment  that  by 
the  rules  of  law  is  not  be  supported.  At  the  same  time  the  court  ought 
not,  especially  in  cases  of  very  extensive  consequence,  lightly  to  overturn, 
and  overthrow  customary  payments,  that  have  prevailed  for  a  great  tract  of 
years,  which  is  commonly  called  time  out  of  mind,  or  the  memory  of  man : 
though  I  do  not  mean  strictly  according  to  the  notion  of  law,  before  the  tame 
of  the  transportation  of  K.  R.  1 .  I  take  it,  that  the  question  before  the  court 
in  this  case, is  of  very  extensive  consequence,  through  a  great  tract  of  coun- 
try. It  appears  in  this  case  and  in  former  cases  in  Westminster  Hall,  that 
it  extends  and  runs  through  several  parishes  in  this  country.  When  there- 
fore that  is  the  case,  and  there  is  no  instance  or  tradition  of  payment  of  tithes 
in  kind  in  this  parish  for  a  great  tract  of  years,  purchasers  have  come  in  and 
paid  a  price  for  tlie  land  according  to  those  customary  payments ;  and  it 
would. vary  and  alter  the  value  of  their  property  to  overturn  or  overthrow 
them ;  which  is  a  reason,  why  these  objections  to  them  should  be  very  well 

weighed 

(1)  TUs  seems  to  be  incorrect.    See  ^rchbUKnp  of  York  v.  Staptcton,  nute,  p.  83.     Bitt 
v.AeJ</,;wt/,  Mich.  1755. 
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weighed  and  considered^  and  that  they  should  not  be  too  lightly  overturned ; 
as  had  been  done  in  some  instances. 

The  plaintiff  upon  his  general  right  as  rector  is  certainly  intitled  to  his  de- 
mand of  tithes  in  kind  of  these  lands^  if  no  bar  is  shewn.  The  defence  in- 
sisted upon  is  a  modus  ;  and  undoubtedly  as  against  the  right  of  the  rector 
it  is  incumbent  on  the  defendant  to  maintain  that  modus  in  point  of  law  and 
fact. 

There  are  two  general  objections  against  allowing  this  modus^  which  are 
insisted  upon  as  sufficient  to  overrule  it  now.  First  that  it  is  not  suffi- 
ciently proved  in  point  of  fact.  The  other,  that  if  it  was  so,  yet  that  it 
is  not  good  in  point  of  law ;  which  objection  in  point  of  law  divides  it* 
self  into  two  objections.  The  first  a  general  one,  that  the  affirmative  part 
of  the  modus,  the  payment  of  9d.  per  acre,  cannot  have  subsisted  time  out 
df  mind^  of  which  the  court  is  bobnd  to  take  notice  >  and  that  it  cannot 
have  subsisted  time  out  of  mind  from  the  alteration  of  the  value  of  money  ; 
because  9d,  per  acre  must  be  much  above  the  value  of  the  tithe  of  this  land 
at  the  time  this  modus  or  composition  must  be  supposed  to  commence ; 
which  the  law  of  England  by  a  pretty  extraordinary  law  (and  which;  I  be- 
lieve, no  other  country  does),  nlakes  from  the  transportation  of  R.  1.  to  the 
Holy  Land.  The  other  is  an  objection  tending  to  the  same  thing ;  that  this 
modus  cannot  have  subsisted  time  out  of  mind,  because  there  is  an  excep- 
tion of  flT product  and  culture,  which  was  not  and  could  not  be  in  use  at  the 
time  when  it  was  supposed  to  commence ;  and  that  this  exception,  being 
part  of  the  agreement,  must  be  coeval  with  the  agreement  itself :  which 
shews,  it  could  not  be  an  agreement  time  out  of  mind. 

First  as  to  the  proof  of  the  modus  in  point  of  fact ;  as  to  which  many  ob- 
servations are  made  on  the  part  of  the  plaintiff,  and  certainly  in  cases  of 
this  kind  these  observations  have  been  frequently  made,  and  have  justly  had 
weight ;  that  there  is  a  great  variation  in  the  proof  3  that  none  of  the  re- 
ceipts call  it  a  modus ;  only  two  of  the  witnesses  call  it  so ;  the  others  say, 
there  have  been  such  payments  for  tithe  generally  3  and  one  calls  it  a  com- 
position ;  and  Lord  Talbot  has  said,  he  would  not  call  it  a  modus,  if  none 
of  the  witnesses  would.  If  not  one>  that  might  be  a  material  observation : 
but  I  am  of  opinion,  it  is  too  slight  an  observation  in  general,  that  because 
these  witnesses  (who  are  lay  gents)  do  not  make  use  of  a  legal,  technical, 
word,  that  customary  payment  shall  be  over-ruled.  The  question  is  upon 
the  fact :  the  law  makes  the  inference.  Next,  that  the  receipts  do  not  call  it 
a  modus,  and  that  they  are  very  nice  in  taking  receipts.  Very  often  mi- 
nisters will  not  call  it  a  modus  in  the  receipt ;  because  they  will  not  preju- 
dice their  successors,  though  they  will  give  a  receipt  for  the  Sum  as  udual. 
In  very  few  instances  will  the  rector  submit  to  call  it  a  modus  in  the  receipt ; 
and  if  he  will  not,  the  parishioner  cannot  compel  him ;  but  must  submit, 
or  else  pay  without  a  receipt.  And  that  sort  of  evidence  is  in  some  mea- 
sure strengthened  by  a  letter  of  the  plaintiff's,  in  which  he  does  not  (and  very 
rightly)  call  it  a  modus,  but  insists  on  this  payment  as  the  payment  usually 
made  for  this  land  formerly,  and  upon  an  account  and  payment  to  be  made 
upon  that  footing  as  th^  right  he  insisted  upon :  whereas  he  might  have  de- 
manded an  account  and  satisfaction  for  tithe  in  kind,  if  this  was  not  a  com- 
position or  modus,  that  bound  him.  But  as  to  all  these  observations  1  should 
have  laid  ipuch  more  stress  on  them,  if  there  was  any  evidence  for  the 
plaintiff  either  of  actual  payment  of  tithe  in"  kind,  or  of  a  tradition  thereof 
for  this  marsh  land  ;  of  which  there  is  none,  either  of  the  fact  of  payment 
of  tithe  in  kind  or  any  tradition  from  any  ancient  persons  3  which  is  proper 
evidence  in  cases  of  custom  and  usage.  Then  the  positive  prcof  on  one  side 
is  strengthened  by  the  weakness  or  want  of  positive  proof  (which  implies 
a  negative)  on  the  other  side.  It  is  determining  cases  not  on  the  merits, 
but  according  to  the  critical  penning  of  depositions.  The  want  of  any  evi- 
dence, not  only  of  paynent  of -tithe  in  kind  but  of  any  tradition,  takes  off 
the  weight  of  the  observation,  that  this  might  have  commenced  within  a 
short  space  of  time  ;  for  then  some  tradition  would  have  been  shewn,  that 
VOL.  II.  L  tithe 


14g'  .     TITHE  CASEfe. 

17^  t.        tithe  in  kind  had  been  ever  paid^  or  even  insbted  upon  or  demimded;:  but 
CHAPMAN'       tj]ierel8  none.    If  therrfore  it  reet^  on  the  proof,  it  is  impossible  to  say, 
"*  that  a  decree  must  be  made  for  payment  of  tithe  in  kind ;  which  as  at  present 

s,     ^.        ^  cannot  allow. 

But  the  most  strong  objections  are  those  in  point  of  law  vising  from  facts; 
but  such  facts  as,  it  is  insisted  upon,  the  court  is  bound  to  take  notice  of. 
Firs|;>  as  to  the  exception  of  hops^  which  has  something  material  in  it }  for 
bops  are  always  allowed  to  have  been  introduced  in  modern  times^  that  is 
modern  in  respect  of  long  antiquity.    They  began  to  be  used  and  propagated 
in  Queen  Elizabeth's  time,  and  eiusted  in  this  kingdom  in  Philip  and  Mary's 
time  and  before^  as  appears  froju  the  statute  in  the  reign  of  H.  8.  there- 
fore they  were  here  :  but  here,  as  tobacco  is  here,  planted  for  curiosity  and 
in  small  .quantities :   hut  they  were  in  this  kingdom  to  a  certain  degree 
before  Eli^uibeth^s  time>  though  nom  constat  how  &r.     Is  it  possible,  there 
should  be  such  an  exception  in  the  beginning }  or  does  the  making  this  ex- 
ception overturn  the  affirmative  part  of  the  modus  i  Suppose  the  agreement 
was  to  pay  9</.  per  aci^  for  all  small  tithes  of  this  land,  except  such 
small  tithes  as  shall  be  afterward  introduced :   that  would  be  certainly 
:  a  good  agreement. .  Then  instead  of  laying  it  in  those  general  words  they 
have  specified  it  with  auch  a  sort  of  product  as  these  lands  probably  will  be 
tilled  with.  But  it  is  too  much  to  lay  such  weight  on  this  objection  to  over- 
turn this  modus,  when  I  see  what  has  already  passed.     I  allow  that  case  of 
Bates  in  the  exchequer  not  to  be  such  an  authority  as  to  bind  in  the  present 
case  ',  and  it  seems  as  odd  a  proceeding  as  I  ever  saw  in  a  court  of  equity. 
Issues  were  first  directed  on  both  bills ;  and  afterward  the  trial  was  so  liad 
as  not  to  determine  the  merits  of  the  case,  which  the  court  expects  after  a 
trial  3  but  it  went  off  upon  a  nice  ol^ction   in  point  of  evidence,  that  the 
plaintiff  in  the  originsd  bill  offered  a  record  or  survey  in  the  time  of  H.  8. 
(which  now  has  been  read)  and  which  was  over-rule4  by  the  Judge,  and  the 
merits  were  not  entered  into.     Evidence  is  not  to  be  destroyed,  because 
some  part  of  it- is  lost  3  for  the  law  is  not  so  unreasonable  as  not  to  suffer  it 
to  be  supplied,  if  lost ;  but  upon  its  coming  back  upon  the  equity  reserved 
the  court  dismissed  the  bill  with  costs  in  law  and  equity,  and  dismissed  the 
cross<bill  with  costs  only  in  equity  :  the  reason  of  which  was  perhaps,  that 
there  was  no  application  by  the  plaintiff  Bates  for  a  new  trial,  and  as  a 
verdict  was  agunst  him,  his  bill  was  consequently. to  be  dismissed,  unless 
he  prayed  an  account  on  the  foot  of  the  modus;  which,  I  presume,  he  did 
not  think  fit  to  do :  and>  I  presume,  the  cross-bill  was  dismissed,  because 
the  court  did  not  think  the  verdict,  as  found,  was  upon  the  merits,  or  suffi- 
cient to  make  a  decree  to  establish  the  modus.    But  why  it  was  dismissed 
with  costs  I  do  not  know ;  unless  the  coiut  had  a  mind  to  set  the  co.sts  on 
one  side  against  the  other.    But  afterwards  a  bilLis  brought  by  the  land- 
holder to  establish  this  as  a  modus ;  and  the  defendant  thereto  by  his  answei^ 
says,  he  acquiesces  to  take  the  payment  on  that  foot  3  but  did  not.  consent 
it  should  be  established  :  yet  the  court  did  think  fit  to  establish  it  sis  a  mo- 
dus* .  I  believe,  I  should  hardly  have  done  that*.    But  however,  it  was  only 
to  establish  it  as  between  the  theut  rector  and  parishioner  ;  for  tl^at  decree 
could  not  afterward  bind  all  the  subsequent  incumbents  ^  because  that  l^ust 
be  on  a  modus  established  on  proof  and  on.  the  mere*  right  of  the  case, 
which  was  not  entered  into.    The  only  use  therefore  I  can  make  of  that 
,  precedent,  is  this ;  it  is  evidence  to  me  of  the  opinion  of  a  very  learned 
court,  when  C.  Baron  Psnosi^ly  (who  was  a  very  learned  judge)  presided 
there,  that  this  inserting  the  exception  in  the  laying  the  modus,  which  .was 
exactly  just  the  s;u»ie  as  in  the  present  case,  was  not  sufficient  to  impeach 
and  overturn  the  modus  in  point  of  li^w  ;.  and  ^9  that  is   a  very  nice  ob- 
jection, and  may  be  accounted  for  ia  different  ways,  and  there  belQg  that 
opinion  of  that  court,  I  shall  be  of  .opinion  not  to  over-rule  the  modus  upon 
that.  ,    . 

The  more  material  objection  is  upon  the  affirmative  part  of  the  modus  it- 
self, whether  it  is  not  too  rank  ?     It  is  insisted  upon  as  too  high  in  point  of 

value, 
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valiie,  and  therefore  'that  the  court  Is  boimd  to  take  notice  of  it,  and  ought  1754. 
to  overrule  it.  That  doctrine  has  certainly  prevailed  in  sereral  cases,  and,  .  chapmaw 
i  beh'euc,  more  strongly  since  the  publication  of  Bishop  Fleetwood's  book ; 
for  before  that,  I  believe  thefe  thupjjgs  were  not  so  commonly  known.  That 
ofajeciiott,  though  founded  in  feet,  is  taken  to  be  allowed  by  the  court  with- 
out a  jm*y :  that  objection  has  been  more  (x>mmonly  allowed  as  to  the  value 
of  .particular  things^  for  which  the  modus  has  been  set  up,  as  where  it  is  so 
mndi  for  a  sheep,  or  lamb,  or  a  particular  kind  of  product,  the  value  of 
which  may  be  shewn  at  these  thnes  :  but  it  may  differ  as  to  a  modus  set  up 
as  to  the  value  of  lands,  because  several  incidents  and  accidents  may  attend 
diat ;  the  alteration  of  trafhck  or  commerce,  or  of  the  culture  of  laud,  either 
tmpravad  or  £illii^  in  value  by  accident,  that  makes  such  a  modus  more 
BDOsilain  than  in  respect  of  the  value  of  a  particular  kind  of  product,  as 
calves,  sheep,  lambs,  and  things  of  that  kind.  Therefore,  though  this  ob- 
jection is  taken  in  point  of  law  for  the  judgment  of  the  court,  the  court  does 
not  alvn^ys  proceed  as  bound  to  determine  it  that  way,  but  has  considered 
it  as  a  matter  of  &et  proper  for  a  jury.  Ami  this  plaintiff  has  considered  it 
as  such,  and  has  entered  into  proof  of  the  fact,  that  is  by  records,  to  shew 
the  value  of  the  land  in  the  time  of  H.  8.  I  cannot  make  a  certain  inference 
from  thence.  It  is  a  material  evidence  to  be  sure ;  and  more  light  might 
have  been  had  in  the  case  of  fVarehorn,  if  Justice  £ykb  had  let  that  in. 
But  .when  such  commissioners  are  ever  employed  to  make  this  valuation,  I 
believe  this  valuaUon  is  never  carried  to  the  height  -,  and  that  in  the  time  of 
H..8.  baa  been  always  thought  not  to  be  carried  to  the  height.  Compare 
it  with  valuations  in  modem  times,  as  on  .the  aygmentatioii  of  the  queen's 
bounty,  not  valued  at  a'tliird  part :  and  yet,  loke&eve,  they  did  not  go 
stricter  than  in  that  of  U.  8.  I  use  this  in  this  manner,  not  to  throw.it  off, 
only  to  shew  this,  is  not  conclusive  evidence.  Then  the  question  is^  whether 
it  is  not  fit  for  me  to  do,. as  the  court  of  exchequer  did  in  the  casje  of 
fVatekorB,  to  direct  an.  issue  ?  and  in  that  respect  I  have  diriected  an  inquiiy 
to  be  made  into  that  ca^e  of  the  rector  of  Stoke,  which  was  first  in  the  es- 
diequer  (1) ;  where  Giffard  brought  his  billfor  tithe,  in  kind,  and  particularly 
for  tithe  of  Iambs.  The  defendants  there  insisted,  that  neither-he  nor  his 
predecessors  were  intitled  to  receive  that  because  of  an  ancient  usag^  or 
custom  .ia  that  parish,  that  every  occupier  having. land  p<4d  3(f.  and 
no  moie  as  a  modus  in.  fuU  #atisfactiog  of  the  tithe  of  such  lamb,  like  court 
did  not  determine  it  on  th^  heaf  ing,  but  directed  a  trial :  but  the  plaintiff 
did  not  proceed  to  trial ;  and  thq  court  ordered  the  issue  to  be  taken  pro  con- 

•fe^o,  and  afterward  ordered  his  bill  to  be  dismissed.  From  that  he  appeal- 
ed; and  the  reason  given  for  his  appeal  (as  appears  from  the  case)  was, 
that  the  court  ought  not  to  have  directed  an^ssue,  but  should  have  over- ruled 
this  modus. as  tdo  rank  .fapcause  of  the  ancient  price  of  cattle  and  othep  com- 
modities, so  that  a  lamb  would  not  be  worth  formerly  more  than  6d, ; 
and  that  it  veas  proved  to  be  only  a  modern  composition.  The  answer  given 
to  that  is,  that  the  ground  for  that  objection  seemed  to  be,  that  the  modus 
was  so  great  and  so  near  the  value  of  the  titheable  matteis,  for  which  paid, 

'  tikat  it  must- be  a  modem  composition  considering  the  dacrei»e  Of  the  vahie 
of  coin  :  but  thAt  this  ol:jection  arising  on  matter  of  fact,  was  very,  proper 
to  be  considered  by  a  jury,  ft  viras.heard  in  \1M }  at  whi^  I  was  not  pre- 
sent, being  then  in  the  King's  Bench.    The  Lords  affirmed  the  decree ;  and 

'  therefore  affirmed,  that  the  sending  it  to  an  issue  was  proper  and  sight.  I 
MBt  to  Mr.  Philip  Ward,  son  of  Lord  Chief  Baron  WAan  (and  who  ba  very 
good  repertory  of  cases  in  the  ex^equer)  to  know  wtiat  cases  upon 
this  h9^  liad  been  in- the  exchequer ;  and  the  case  of  LaiffieU  v.  Dehip{2) 
was  sent  to  me,  and  also  another,  m^iichi  comeanp  to  the  present,  is  very  - 
like  ft,  and  in  the  same  coontry^  of  Groicomb  v.Jefferietf.l7'Sor.  l/^n-, 
wMch  ia  before  any  of  the  cases  that  have  been  cited  upon  this  head  -,  and 
tiie  account  of  it  is  this.  It  begins  with  saying,  Tliis  is  a  Kentish  cause,  >and 
the  plaintiff  demanded  tithe  in  kind  for  marsh-land.  The  defendant  alleged 
a  modus  or  custom  time  out  of  mind  to  pay  t^.  per  acre  for  all  maseh 

(1)  ^nie,  p.  28.  (2)  W«/e,  vol.  I,  p.  627.  la^d 
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land  within  the  parish  in  lieu  of  all  tithes.  Proof  was  made  of  this 
payment  for  forty  or  fifty  years  :  and  upon  this,  and  as  there  was  no  proof 
of  payment  of  tithe  in  kind,  a  trial  was  prayed  to  he  directed :  but  the  court 
denied  the  trial,  and  declared  the  pretended  modus  or  custom  to  be  void* 
as  it  was  proved^  that  the  marsh-land  was  rented  at  so  much  per  acre,  that 
it  was  not  possible,  nor  could  a  reasonable  intendment  be  made,  that  the 
modus  or  custom  time  out  of  mind  could  be  ;  and  therefore  the  court  over- 
ruled the  modus,  and  said,  that  the  court  usually  over-ruled  a  modus,  which 
seemed  too  great,  ajid  which  did  not  seem  reasonable  to  the  value.  But 
nota,  (and  for  this  I  cite  it)  this  cause  was  reheard  upon  the  defendant's 
motion,  and  the  modus  was  sent  to  a  trial  at  law  by  a  Middlesex  jury ;  but 
it  does  not  appear  what  was  done  afterward.  The  use  1  make  of  this  case 
is  to  shew,  that  the  taking  this  sort  of  objection,  founded  on  the  height  of 
the  sum,  to  be  a  matter  of  fact  in  some  cases  for  the. consideration  of  a  jury> 
is  not  a  new  invention,  nor  first  introduced  in  that  case  of  Giffhrd,  or  that 
of  Bate,  but  was  done  by  the  court  in  1687  on  great  consideration ;  for  it 
was  twice  before  them.  ,On  the  first  hearing  they  were  of  a  contrary  opin- 
ion, and  over- ruled  the  modus  upon  the  arguing  it ;  but  upon  rehearing  and 
reconsidering,  they  reversed  their  own  decree,  and  directed  a  trial.  And  I 
am  of  opinion,  that  in  these  Icind  of  cases  it  is  very  fit  to  do  so  ;  and  more 
so  in  a  case  where  it  concerns  the  height  of  a  modus  in  respect  of  the  value 
of  land  than  any  other,  especially  of  )and  which  has  been  greatly  improving 
and  improved  .for  several  years.  Romney  Marsh  is  the  first  level,  which 
was  banked  in  from  the  sea  i  and  the  laws  of  the  sewers,  and  more  modern 
laws,  have  a  reference  to  that  of  Romney,  aqd  make  that  the  rule.  There 
is  a  possibility,  where  lands  were  of  little  value  at  the  time,  but  were  im- 
proving and  inclosing,  the  parson,  patron,  and  ordinary  might  oome  to  an 
agreement  to  give  from  that  time  much  more  than  the  tithe  was,  in  order  to 
prevent  the  parson's  demanding  tithe  in  kind  afterward,  when  the  lands 
were  greatly  improved  at  their  expence.  It  is  like  the  case,  where  a  com- 
moqage  is  inclosed  at  a  great  expence,  and  much  more  is  by  agreement 
given  to  the  parson  than  his  tithe  in  kind  at  the  present,  because  it  is  to 
prevent  his  receiving  tithe  according  to  the  improved  value. 
-*  Therefore  I  will  mrect  it  to  be  tried  ;  but  the  question  is,  where  it  is  to 
be  tried }  according  to  Grascomb  v.  Jefferies,  it  is  proper  to  try  it  in  London 
or  Middlesex.  Romney  Marsh  is  very  extensive  ;  and  hardly  a  gentleman 
in  Kent,  who  has  not  an  estate  there ;  which,  I  presume,  was  the  reason  of 
directing  it  in  that  mannei  in  that  case.  If  I  had  not  found  this  precedent, 
I  probably  should  not  have  thought  so  ill  of  my  countrymen  as  to  do  it.  Let  it 
be  tried  in  London  upon  an  issue,  whether  the  occupiers  of  the  marsh  land 
in  this  parish  have  paid,  &c.  just  as  it  is  laid  in  the  answer :  but  the  defend- 
ant in  this  court  must  be  plaintiff  iat  law,  because  the  issue  is  upon  him. 


Where  lands 

nppear 

been 
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Lamprey  y.  Rooke.     [Amb.  291 .]     Gwill.  859. 

ar  to  have  11  ILL  for  tithes  of  lands  \n  the  parish  of  Stonar,  in  Kent.    The  defendant 

the  ^'^Mt^  "^  ^^  ^^^  answer  insisted,  that  the  lands  were  part  of  the  possessions  of 

of  a^^Sr^"  the  monastery  of  St.  Austen,  one  of  the  greater  monasteries,  and  wer^^dis- 

monastery,  diB-  charged  of  tithes, 

solved  by  stat.  Lord  Hardwickb,  Chancellor,  was  clearly  of  opinion,  tliat  if  lands  appear 

tiicre  is  "^ '-    *®  ^*^®  ^^°  P**^  ^^  ^^  poflsession,  of  any  of  the  greater  monasteries  (which 

were  dissolved  by  stat.  31  H.  8.)  and  there  is  no  evidence  of  the  payment 
of  tithes  for  those  lands  at  any  time;  courts  will  consider  them  as  dis- 
charged by  some  way  or  other,  before  the  dissolution,  in  the  hands  of  the 

sW  "^th"^  7°'    •^^^^  ^^'  ^^^  *^*^  ^^  **  sufficient  to  allege,  that  they  were  part  of  the  pos- 

ha^  been  in      «^^^ns,  &c.  and  were  at  the  time  of  the  dissolution,  by  prescription,  coaa- 

some  manner      position,  or  by  other  lawM  ways  and  means,  discharged  from  payment  9f 

discharged  be-     tithes. 

fore  the  (fissolntion ;  and  it  is  sufficient  to  alle^  that  the  lands  were  part  of  the  possessions,  W  were  at  the 

dissolution  by  prescription,  &c.  discharged  from  tithes. 

H.  2d 


deoce  of  any 
payment  of 
tithes,  the 
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H,  29  Geo.  2.    1766.    Scacc.  i'^^. 

Ktrshaw  v.  Isks.    [2  Wood,  5140     Gwill.  859.  "-^^"^ 

nnU£  plaiotiffj  as  vicar  of  the  vicarage  and  parish-church  of  Leeds,  in  the  Titbe  of  agist- 
-■-  county  of  York,  duimed  all  tithes,  both  great  and  small,  except  of  ment  of  cattle 
corn,  grain,  hay,  and  the  tithes  of  two  mills  in  the  township  of  Leeds  ;  all  J^<|*^hJ{J"***' 
ofierings,  oblations,  and  other  ecclesiastical  dues  and  duties,  particularly  the  growing,  and 
tithes  of  ptitatoes,  turnips,  rape,  and  other  seeds,  and  also  the  tithes  during  eaten  by  the 
the  vacancy  of  the  vicarage,  while  it  was  under  sequestration.     The  bill  catUe  of  the 
stated,  that  the  defendants  Isles  and  Hanson  had  occupied,  for  seven  years  P^"^^*"^''  ^ 
past,  distinct  messuages  and  lands  in  tl^e  parish ;  that  tliey  had  sown  thereon  JiyMeby  the 
potatoes,  turnips,  and  rape  seed }  that  they  had  kept  barren  and  unprofitable  occupier  of  the 
cattle  on  their  said  grounds  $  and  that  they  had  agisted  them  on  turnips,  for  land,  and  not 
which  they  refused  to  pay  tithes  except  when  severed ;  that  the  defendants  ^^  ^tf'T^'*'' 
Barker  and  others  had  bought  the  said  turnips  growing  upon  the  lands  of  the  ^^ 
said  Isles  and  Hanson  >  that  they  had  eaten  such  turnips  so  growing  with      a  modus  in 
their  sheep  and  cattle;  and  that  they  ought  to  pay  tithes  for  the  same,  lien  of  tithe  hay 
though  they  never  farmed  the  land  whereon  such  turnips  grew,  but  had  V^^  heihage^ 
bought  the  same  of  the  other  defendants,  and  had  no  greater  interest  in  the  (ur^i^ei^n 
said  land  than  in  eating  the  said  turnips  thereon.     The  bill  therefore  prayed,  by  cattle. 
that  the  said  defendants  might  account  with  the  plaintiff  for  all  the  said 
tithes,  and  other  dues  and  duties  so  grown  due  to  the  plaintiff,  and  payable 
by  them  as  aforesaid  \  and  that  the  defendants,  and  each  and  every  of  them, 
might  pay  to  the  said  plaintiff  what,  on  a  fair  and  jiist  account  to  be  taken 
of  the  said  tithes,  dues,  and  duties,  should  appear  to  be  due  to  him. 

The  defendants  Isles  and  Hanson  admitted,  that  the  vicar  was  well  enti- 
tled to  all  tithes,  ecclesiastical  dues,  and  payments,  .as  stated  in  the  bill, 
except  the  tithe  herbage  and  the  tithe  of  turnips  which  had  been  eaten  by 
citttle  or  sheep  as  herbage  upon  the  ground  where  such  turnips  grew  \  and 
said,  that  the  vicars  had  never  received  or  demanded  any  tithe  herb^e  of 
grass  or  of  turnips  eaten  on  the  ground,  or  any  modus,  composition,  or  pay- 
ment in  lieu  thereof  ^  that  on  the  death  of  Mr.  Cookson,  the  last  incum- 
bent, sequestrators  were  appointed  until  the  present  vicar*s  induction  ^  and 
that  he  was  entitled  to  such  tithes  and  dues  as  belonged  to  the  vicarage 
during  such  vacancy  ;  but  that  the  tithe  herbage  of  turnips  was  a  new  claim. 
They  also  said,  that  by  the  custom  of  the  parish  for  time  immemorial  the 
parishioners  had  gone  to  the  vicar  about  Easter,  and  accounted  for  their 
tithes  ;  that  the  present  parishioners  had  accounted  with  the  present  vicar 
for  their  tithes  at  £aster,  1752  $  that  he  then  insisted  upon  the  tithe  of  tur- 
nips eaten  wtth  cattle  and  sheep,  but  that  they  had  refused  to  pay  the  same, 
as  they  had  let  their  turnips  to  other  persons  to  be  eaten  off  the  ground  by 
sheep  and  other  cattle ;  that  for  the  year  1753  they  had  offered  the  plaintiff 
their  jtithes,  which  he  had  revised  to  accept  without  the  aforesaid  tithe  of 
turnips ;  and  therefore  they  made  tenders  for  the  same ;  and  they  denied 
that  any  tithes  for  herbage  or  for  turnips  eaten  on  the  ground  were  due  to 
the  plaintiff,  or  any  modus  or  composition  for  the  same. 

The  defendant  Isles  insisted  upon  an  ancient  modus  or  prescriptive  pay- 
ment of  sixteenpcnce  an  acre,  which,  he  said,  had,  for  time  immemorial, 
been  payable  every  year  by  the  owners  and  occupiers  of  his  farm  in  Potter 
Newton  and  others  there,  and  which  had  been  yearly  paid  to  the  Earl  of 
Burlington,  as  impropriator  of  the  rectory  of  Leeds,  in  lieu  of  tithe  hay 
arising  on  the  said  premises,  and  also  of  the  tithe  herbage  thereof  j  and  that 
turnips  eaten  on  the  ground  by  cattle  was  of  the  nature  of  herbage,  and 
covered  by  such  modus,  and  not  payable  in  kind,  eitlier  to  the  rector  or  to 
the  vicar  of  the  said  parish. 

The  defendant  Hanson  insisted,  that  there  was  an  ancient  modus  of  ten 
shillings  a  year  immemorially  paid  by  the  owners  and  occupiers  of  lands  and 
tenements  in  the  township  and  constablery  of  Chapel  AUerton,  in  the  parish 
of  Leeds,  in  which  his  lands  lay ;  that  the  said  modus  was  paid  once  in  every 

six 
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six  years  to  the  Earl  of  BurlingtoD,  as  impropriator  of  the  said  rectory*  in 
lieu  of  tithe  hay  and  herbage :  aod  he  iiislsltd»  that  the  eatage  of  tomips 
was  covered  by  the  said  modos.. 

The  defendants  Isles  and  Hanson  further  said,  that  all  the  groonds  they 
had  sown  with  turnips  were  let  with  the  turnips  to  be  eatett  off  Ky  cattle  and 
sheep ;  and  that  they  agisted  none  6t  their  own ;  and  therefenre  they  sub^ 
mitted,  that  those  persons  to  whom  the  turnips  were  let,  and  not  the  cfccn^ 
piers,  ought  to  pay  the  tithe  thereof,  if  akiy  was  dne,  which,  as  they  did  not 
admit,  they  liad  not  kept  any  account  of  till  Eastor,  \ld% :  aod  tiiey  set 
forth  the  number  of  acres  they  rented ;  how  many  they  had  sown  vdth 
turnips :  the  quantities  and  vahres  thereof  5  and  the  talnes  of  the  tithes. 

The  defendants  also  said,  that  the  said  moduses  had  been  paid  for  their 
said  forms  Immemorially  to  the  Earl  of  Burlington  and  his  ancestors,  or  to 
their  lessees  *,  and  they  denied  all  knowledge  that  fivepenee  fer  etery  dwell- 
ihg-house  within  the  bars  of  tlie  town  of  Leeds,  or  threepence  fbr  every 
one  without,  or  twopence  far  every  garden,  or  twopence  far  every  person 
fesi&nt  above  sbiteen  y6ars  of  age  within  the  parish,  or  a  penny  far  every 
ofitcring,  were  due  to  the  i^aintiff  5  but  they  said,  that  they  believed  he  might 
have  a  right  to  such  payments. 

The  defendants  Biu^er  dnd  Sherwood  said,  that  they  were  bnlebers  and 
.  partners  in  trade,  and  had  for  several  years  past  bought  of  the  defendant 
Hunson  several  quantities  of  turnips  growing  upon  tlie  lands,  bofi  that  they 
could  not  Set  forth  the  quantities  or  number  of  acres,  or  what  price  they  had 
paid  for  the  same ;  and  that,  by  agreement,  they  were  dbUged  to  eat  the 
said  turnips  upon  the  ground  with  aheep  and  cattle  till  eaten  np^  and  no  Umger, 
which  generally  happened  about  March  ;  that  diey  did  not  beBeve  that  by 
any  l&w,  usage,  6r  custom,  the  purchaser  was  oliliged-  to  pay  any  tithe  in 
kind  of  such  turnips,  or  any  pecuniary  satisfaction  in  lieu  thereof,  to  the 
vicar  of  Leeds ;  and  they  submitted  to  the  court,  that  the  same  ought  to  be 
paid  by  the  tenants  or  occupiers  of  the  land  on  which  such  turnips  grew, 
and  who  had  sold  the  same  to  the  said  defendants. 

The  defendant  Thomson  said,  that  he  liad  for  the  said  years  agreed  with 
Hanson  and  Isles  for  the  eatage  of  several  acres  of  turnips,  in  the  same  man- 
ner as  the  other  defendants. 

The  plaintiff  replied  $  the  defendants  'rejoined  3  and  witnesses  were  exa- 
mined on  the  part  of  the  plaintiff  and  the  defendants  Isles  and  Hanson ;  and 
upon  hearing  counsel,  the  defendant's  counsel  objected  to  the  plaintiff  pro- 
ceeding fiirther  in  the  hearing  of  his  cause,  for  that  the  impropriator  of  the 
great  tithes  was  no  party  to  this  suit  j  but  on  hearing  counsel  on  both  sides, 
the  court  over-ruled  the  objection. 

And  upon  reading,  for  the  plaintiff,  an  indenture  dated  the  271h 
of  September,  1679,  signed  Burlii^on  and  Cork,  and  the  schedule  annexed 
thereto ;  a  book  beginning  1780,  being  a  late  vicar^s  tithing  table  of  tbe 
parish  5  and  reading  several  depositions  for  the  defendants  5  the  court 
ordered  the  defendants  Isles  and  Hanson  to  account  for  the  several  titheable 
matters  and  things  demanded  by  the  said  bill  5  and  pay  the  plaintiff  hia 
costs  of  tliis  suit,  to  be  taxed,  llie  court  further  ordered  the  bill  to  l>e  dis- 
missed as  to  the  other  defendants,  with  costs  to  l>e  taxed,  which  were  to  be 
paid  to  them  by  the  plaintiff,  and  the  defendants  Isles  and  Hanson  were  to 
repay  the  plaintiff  the  same.  The  court  further  ordered  the  defendant 
Thompson  to  pay  to  the  plaintiff  such  costs  for  the  several  other  matters 
and  tUngs  set  forth  in  his  answer,  which  were  not  required  to  be  set  forth 
by  the  bill,  and  which  costs  tlie  deputy  remembrancer  was  to  tax. 

The  deputy  made  his  report,  dated  the  thirtieth  day  of  June  last  3  and  on 
the  7th  of  July,  1757,  it  was  ratified  and  confirmed,  With  suiMequent 
costs  i  and  the  defendants  Isles  and  Hanson  ordered  to  pay  to  the  plaintiff 
the  several  sums  reported  due  for  their  several  titheable  matters  and  things 
arising  on  the  lands  in  theyr  possession  in  the  i>arish  of  Leeds,  with  their 
taxed  costs. 

E.  do 
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£.30  Geo.  2.     1767-    Scacc.  1757. 

Yate  V.  Leigh.     [Decree  Book,  38th  April  I757.]     GwlU.  861. 


BILL  by  Mary  Yate,  as  executrix  of  Hamlet  Yate^  who  had  been  ap-  ^  receipt  for 

poiBted  in  her  life  time  by  the  defepdant  to  manage  the  defendant's  tithes,  purport- 

estate  by  letting  the  same,  receiving  the  rents,  and  making  improvements,  ing  to  be  signed 

&c.    The  biU  then  stated  that  Yate  took  the  management,  and  that  ultimately  j^^  ^^  titTiT^' 

there  was  due  to  him»  and  to  the  plaintiff  as  his  executrix,  a  considerable  sum  (,„(  appearing 

on  balance  of  account.     The  defendant,  by  his  answer,  admitted  the  general  by  evidence  to 

statement  of  the  bill,  but  alleged  improper  conduct  in  Hamlet  Yate,  and  luivc  been  in 

disputeif  the  balanee  due;  hifdc*^  ^^ 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  examined,  J|^  no  "admit- 

and  the  ease  came  on  to  be  heard  on  the  15th  of  November,  1756,  and  by  ted  to  be  read 

adjoummedt  on  the  29th  and  30th  of  November.    And  on  the  last  day  in  eridence ; 

several  receipts  for  tithes  were  produced  and  offered  to  be  proved  by  the  ^"*  ^'^^^S^'if* 

evidence  of  one  Nathaniel  Sacheverel,  when  Mr.  Starkie  and  Mr.  Parrot,  SI^' ^  »tl^ 

on  Hie  part  of  the  defendant,  ol]jected  to  such  evidence,  as  Uie  receipts  were  orer,  with  li. 

not  actually  signed  by  Mr.  Barker,  whose  name  appeared  to  be  subscribed  berty  to  exhibit 

thereto,  but  by  his  deputy.    The  court  allowed  this  ohrjection,  but  permitted  •«'  intcrrog*- 

the  cause  to  stand  over,  with  liberty  to  the  phdntiff  to  exhibit  an  interroga-  ^'^^H  of 

tory  to  prove  that  ihe  money  paid  for  tithes  was  in  fiBict  paid  by  the  plaintiff's  the  tithes. 
tettator.    The  plaintiff  accordingly  exhibited  auch  interrogatory,  and  proved 
the  fibcts.    And  on  hearing  the  proofs,  the  court,  on  the  2Bth  of  Aprils  1757, 
ovdered  the  defendant  to  pay  to  the  plaintiff  the  sum  of  2000/.  in  manner 
therain  mentioned  (i). 

SirTnos.  Pabkbk,  Knt.  I/ird  Chief  Baron, 
The  Hon.  Ubneaok  Leoob,  i  n^ 
Sir  RioBAXD  Adams,  Knt.        S  '^^^' 

(1)  This  case  has  been  introdaced  mere-  but  It  seems  difflcnlt  to  noderstand  any  /w- 
ly  becsDBe  a  MS.  rifpert  ofltis  contained  in  €iUiar  appUchtloft  which  the  decisloB  con- 
^-  H.  ChviUim's  ooUoctioB  of  tHbe  casea  c      tained  in  it  has  to  the  subject  of  tithes. 


E.  ^0  Geo:  2.     1757.    Scacc. 
GitU  V.  Hqrrex.    [2  Wood,  634;]     Gwill.  861. 

THE  plaintiff,  on'  behalf  of  himself  and  certain  other  owners  and  occupi-  On  a  cross  bill 

ers-of  lands  in  the  parish  of  Whepsted,  in  the  county  of  Suffolk,  stated,  to  establish  a 

that  there  were  in  the  said  purish  divers  lands  and  grounds  exempted  from  ^^^  *^^  ^^ 

the  payment  of  tithes,  or  any  thing  in  lieu  thereof,  to  the  rector ;  and  other  ofmM^ca^ 

lands  and  grounds,  the  tithes  whereof  were  paid  in  equal  moieties  to  the  rec-  and  made  into 

tor  of  Hawksted  and  to  the  rector  of  IVhepsted ;  that  there  was  an  ancient  hAv,  in  lieu  of 

modus  in  the  parish  of  Whepsted  of  fourpence  for  every  acre  of  grass  cut  *''°®  w^V^ 

and  made  into  hay  payable  within  the  said  parish  and  the  titheable  places  a||^  thfTmodtts 

thereof,  to  the  rector,  in  lieu  of  the  tithes  of  all  grass  cut  and  made  into  hay  was  illegal,  as 

(except  fVom  the  said  tithe  free  lands  and  the  said  other  lands  for  which  it  was  not 

tithe  was  paid  in  moieties  as  aforesaid);  that  by  a  like  ancient  custom^  all  the  ff^^  ^  ^ 

cheese  ttikt  was  made  every  tenth  day,  by  any  person  keeping  a  cow  or  cows  pi^por^iljbr 

in  the  parish,  except  as  aforesaid,  from  the  Ist  of  May  to  the  Istof  AugOst  a  greater  or 

yeai'ly,  was  to  be  paid  and  delivered,  at  every  such  person's  house,  upon  the  less  quantity 

1st  of  August,  or  so  soon  after  as  demanded  by  the  rector  of  the  parish,  in  ^*^  "*  acre." 

lieu  of  thhe  milk  within  the  same  year ;  and  that  all  the  milk  yielded  by  ^eM  U  t^^^^ 

aach  c6w  Or  cows  of  the  evening  of  the  ninth  day,  and  on  the  morning  of  well  set  forth, 

the  tenth  day,  the  milk  of  the  evening  of  the  ninth  day  being  first  once  and  directed  an 

fleeted  or  skimmed,  ou^ht  iairly,  and  without  fraud,  to  be  used  and  em-  iwuetotryit. 

nlnved       ^  defendant 

V^y^  stating  that 
there  were  several  lands  In  the  parish  exempt  from  tithes,  and  that  there  were  other  Umds  whereof  the  rector 
was  only  entitled  to  a  moiety  of  the  tithes,  and  alleging  a  mmAw  in  lieu  of  tithe  hay,  except  in  the  lands 
vfakh  were  tithe.fr«e,  and  those  for  which  a  moiety  of  the  tithes  was  payable,  held  that  he  was  not  bound  to. 
set  forth  partieolarly  the  lands  whieh  he  alleged  were  tithe-free,  or  paid  a  moiety  of  tithes. 
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ployed  in  making  such  tithe  cheese^  which  was  commonly  called  two  meal 
cheete.  The  biU  therefore  prayed^  that  issues  might  be  directed  to  try  the 
validity  of  the  said  moduses,  if  the  same  were  not  admitted  by  the  defen* 
dant ;  and  that  the  same  might  be  established  by  the  decree  of  this  court. 

The  defendant^  the  rector  of  the  parish,  denied  that  there  were  any  mdtk 
customs  or  moduses  as  mentioned  in  the  bill  j  but  admitted,  thatihe  own- 
ers of  Idw  meadow  grounds  had  used  to  pay  fourpence  an  acre  for  the  same, 
in  lieu  of  tithes ;  and  insisted,  that  there  were  some  lands  in  the  parish,  the 
tithe  hay  of  which  was  paid  in  kind  j  that  there  were  other  limda  which 
paid  a  different  modus  from  that  alleged  in  the  bill ;  and  that  the  tithes  of 
clover  growing  on  the  arable  lands  in  the  parish  cut  or  made  into  iiay  or 
stover  had  always  been  paid  in  kind. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  exa- 
mined on  both  sides ;  and  the  cause  came  on  to  be  heard  on  the  13th  of 
May,  1756,  when 

The  defendant's  counsel  objected  to  the  legality  of  the  moduses  as  set 
forth  in  the  bill,  because  the  lands  which  were  said  to  be  exempt  from  the 
payment  of  tithes,  and  those  whibh  were  said  to  pay  tithes  in  moieties,  were 
not  particularly  set  forth,  and  because  the  bill  only  stated  that  fourpence  an 
acre  was  payable  for  all  grass  cut  and  made  into  hay,  without  saying,  **  and 
so  in  proportion  for  a  greater  or  less  quantity  than  an  acre.'* 

The  cause  was  adjourned  to  a  future  day ;  when  it  was  again  ordered  to 
stand  over  for  the  opinion  of  the  court  as  to  the  said  objections. 

On  the  lOth  of  May,  1757)  the  Barons  declared  their  opinions,  that  the 
said  moduses  were  sufficiently  set  forth  in  the  said  bill ;  a^id  upon  hearing 
counsel,  and  reading  the  depositions  taken  on  both  sides,  ordered  them  to 
be  tried  by  a  special  jury. 

A  trial  was  accordingly  had,  and  a  verdict  given  for  the  plaintiff  upon 
both  the  issues  \  but,  by  consent  of  the  counsel  on  both  sides  at  the  said 
trial,  the  posiea  was  indorsed  as  follows,  viz.  "  that  there  was  no  modus  for 
clover  or  other  artificial  grass  cut  and  made  into  hay  within  the  said  parish 
ofWhipsted." 

The  cause  came  on  the  27th  of  April,  1758,  upon  the  equity  reserved  ; 
and  upon  hearing  counsel  upon  both  sides,  the  said  moduses  before 
set  forth  were,  by  consent,  ordered  to  be  paid  and  decreed  to  be  pay- 
able, in  lieu  of  lactage  and  tithe  hay  >  and  that  the  same  be  confirmed  and 
established  (except  as  to  the  tithe  of  clover  and  other  artificial  grass,  and 
also  as  to  the  closes  called  Whepsted  Field  or  Cages  Lay,)  without  costs  on 
either  side. 


Where  tli^ 
right  to  tithes 
is  admitted, 
and  the  only 
question  is  to 
whom  they  are 
payable,  whe- 


M.  31  Geo.  2.    1757.    C  P. 
Cheeseman  v.  Hoby.  [WiUes*  Rep.  680.]     Gwill.  862. 

THE  opinion  of  the  court  was  delivered,  as  follows,  by  Lord  Ch.  J» 
WiLLES  : 

*'  A  prohibition  has  been  moved  for  to  the  consistory  court  of  the 
bishop  of  Lincoln.     Hoby  the  lessee  of  the  impropriators  (the  dean  and 
chapter  of  Lincoln)  had  sued  Cheeseman  in  that  court,  who  was  an  occu- 
pier of  lands  in  Burringham  in  the  parish  of  Nottesford,  for  tithes  of  flax  and 
ther  to  the  rec-  hemp.    Cheeseman  by  his  plea  there  insisted  that  the  tithes  were  small 
tor  or  vicar,  the  tithes,  and  that  these  tithes,  or  an  uncertain  composition,  have  been  time  out 

^^crto'^be'triS'  ®^  ^^^  P*"^  ^  ^®  ^^^^  5  *"^  ^*  insisted  likewise  in  his  plea  on  an  en* 

m  the  spiritual  dowmeut  of  the  vicar  in  1310,  and  on  an  agreement  in  1691,  between  the 

court,  and  a  vicar  and  the  parishioners. 
|)rohibiHon  wiU       "  So  the  question  to  be  tried  in  the  spiritual  court  is  not  on  a  modus  (for 

not  be  granted.  ||  j,  admitted  that  tithes  in  kind  are  due,)  but  whether  the  tithes  are  to  be 

A  custom  r&-        •  i        ■        >  i     .  » 

lating  to  a  spi-     P^^  ^  ^^  ^^^^^  ^^  ^®  uupropnator. 

ritnal  matter,  A 

and  not  aoy  tempcwal  right,  or  in  bar  of  any  ecclesiastical  right,  ought  to  be  tried  in  the  spiritual  court;  be- 
cause 50  years  make  a  custom  by  the  ecclesiastical  law,  and  iJf  the  courts  of  law  were  to  judge  of  such  a  cus- 
tom they  would  judge  by  a  wtonts  rule. 
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*'  A  great  many  caies  were  cited,  and  very  properly :  but  1  shall  only  take 
Dotiee  <if  a  few  of  them ;  because  there  are  so  many  jarring  cases  on  the 
bead  of  prohibitions  that  it  is  very  difficult  to  reconcile  them.  For  when 
the  power  of  the  church  ran  very  high,  the  judges  were  cautious  in  granting 
prohibitionsLj^  when  it  did  not  run  so  high,  the  judges  ventured  to  go  fur« 
ther  in  grantiiiff  them. 

**  I  admit  thi^t  this  suit  Is  to  be  considered  as  between  ecclesiastical  per- 
sons }  for  Chees^man  insists  on  the  right  of  the  vicar,  and  Hoby  claims  under 
the  right  of  the  dean  and  chapter,  who  must  be  considered  as  ecclesiastics 
when  they  insist  on  an  ecclesiastical  right.  But  the  rule  that  has  been  laid 
down,  that  when  both  parties  are  ecclesiastics,  courts  of  law  ought  not  to 
gmnt  a  prohibition,  I  do  not  at  all  rely  on,  because  I  think  it  a  very  absurd 
one,  and  without  the  lease  colour  of  reason.  For  though  one  of  the  parties 
be  a  layman,  if  he  do  not  insist  on  a  modus  or  some  oth^r  matter  properly 
triable  at  common  law,  the  court  christian  must  determine  the  matter,  and 
a  prohibition  wiU  not  be  granted :  on  the  other  hand,  though  both  parties  be 
ecclesiastics,  if  either  of  thern^  insist  on  a  deed  or  any  other  matter  properly 
triable  at  common  law,  a  prohibition  will  certainly  lie.  What  Is  said  by 
Lord  CoKB  and  Uobart  and  in  several  other  books,  that  where  a  custom  is 
ipsisted  on  contrary  to  common  right,  a  prohibition  ought  to  go,  does  not  at 
all  affect  the  present  case  ;  because  here  the  common  right,  which  is  the 
payment  of  tithes,  is  admitted,  and  the  question  is  only  to  whom  they  are 
payable. 

**  Bat  we  found  our  opinions  on  the  judgment  in  the  case  of  Drake  v.  Taylor; 
1  Str  87  (1),  and  the  reason  which  is  given  for  it  at  the  latter  end  of  the  case ; 
for  those  given  in  the  first  part,  I  think  very  weak  ones.  The  case  there  b 
the  same  as  this ;  for  it  is  between  a  vicar  and  an  occupier  of  lands,  who  in- 
sisted on  the  righi  of  a  lay  impropriator,  and  that  the  tithes  claimed  had 
time  out  of  mind  been  paid  to  him.  A  prohibition  was  denied  by  the  court ; 
and  the  treason  assigned  at  the  latter  end  of  the  case  is,  that  the  custom 
there  insisted  on,  relating  to  a  spiritual  matter  and  not  any  temporal  right, 
or  in  bar  of  any  ecclesiastical  right,  ought  to  be  tried  in  the  spiritual  court, 
because  50  years  make. a  custom  by  the  ecclesiastical  law ;  and  therefore  if 
the  courts  of  law  were  to  judge  of  such  a  custom,  they  would  judge  by  a 
wrqog  rule.    And  for  this  reason  we  refuse  a  prohibition  in  the  present  case. 

''  If  Cheeseman  had  insisted  on  a  modus  payable  time  out  of  mind  to  the 
vicar,  a  prohibition  ought  to  go,  because  the  spiritual  court  could  not  try  the 
modus.  But  as  the  right  to  tithes  is  admitted,  and  the  only  question  is  whe- 
ther they  are  to  be  paid  to  the  vicar  or  the  rector,  wc  are  of  opinion  that  ^ 
the  point  in  question  is  proper  to  be  tried  in  the  spiritual  court,  llie  endow- 
ment in  1310,  and  the  memorandum  in  1691  in  respect  to  the  present  mo- 
tion^ are  quite  out  of  the  case. 

''  For  these  reasons  we  are  all  of  opinion  that  the  rule  for  a  prohibition 
ought  to  be  discharged/* 

(1)  ^Nte,  vol.  1,  p.  87. 

H.  31  Geo.  2.    1768.    K.  B.  1758. 

Rex  V.  JFakefieU.    [1  Burr.  485.]    GwiU.  864.  wv-^ 

MR.  Harriion  bad  obtained  a  rule,  in  Michaelmas  Term  1765,  to  shew  Order  of  tite 
cause  why  an  order  of  two  justices,  made  upon  several  Quakers,  (for  ^^!^  ^^^ 
payment  of  tith^  under  the  value  of  ten  pounds  to  the  curate  of  a  chapel),  SJJ^y,2ento7 
and  confirmed  atthe  sessions,  under  an  appeal  from  it,  should  not  be  quash-  tithes,  coofimi- 
ed  5  together  with  the  order  of  sessions  confirming  it.     See  7,  8  W.  8.  c.  ed  nt  sess'onv, 
34.  and  1  6.  1.  st.  2.  c.  6.  §  2.  '  ertablishcU. 

Mr.  NorUm,  in  Michaelmas  Term  last  (viz.  on  26th  November  1757,) 
shewed  cause.  He  gave  up  the  order  of  sessions,  as  not  maintainable ;  but 
defended  the  original  order. 

To  this  original  order,  Mr,  Harrtson  had  taken  four  exceptions ;  which  were 

now  supported  by  him  and  Mr.  Clayton,    These  exceptions  were  aa  follow  : 

1st,  It  is  a  joint  order  made  on  different  persons,  for  distinct  non-pa3rments 

ot 
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1750.  of  different  tithes :  wbercos  there  ought  to  have  been  a  distinct  order  on 
MKX  cacli.     In  1  Strange^  471,  between  the  parishes  of  Chewton  and  Comptou- 

Martin^  the  removal  of  two  different  families  of  paupers  by  one  order,  was 
-holden  bad  ^  thoug;h  the  paxishes  were  the  same. 

2d,  The  title  is  In  question :  therefore  the  justices  have  no  jurisdiction. 
The  exception  in  the  act  of  1  Geo.  1.  Stat  2.  c.  6.  §'2.  is,  **  Unless  the 
titles  of  such  dues,  tithes  or  payments  shall  be  in  question."  And  these 
words,  *'  unless,  &c»"  extend  to  this  whole  clause  :  and  are  not  confined  to 
the  granting  a  certiorari  only.  And  this  fact,  of  the  title  being  in  question, 
appeared,  as  Mr.  Harrison  alleged,  upon  the  granting  the  cerUorari,  in  the 
present  case. 

dd,  NoH  constat  that  the  two  justices  who  made  this  original  order,  are 
**  neither  patrons  nor  interested  in  the  tithes.'*  But  1  G.  1.  c.  6.  \  2«  re- 
quires that  they  shall  be  neither  one  nor  the  other.  Now  tliey  ought  ex- 
pressly to  aver  and  shew  (negatively)  ^*  that  they  are  not :"  or  else  they 
have  no  jurisdiction,  by  the  very  words  of  the  act :  the  jurisdiction  being 
given  to  *'any  twp  or  inore  justices,  &c.  other  than  such  as,  &c." 

4th,  it  does  not  sufficiently  ascertain  and  state  what  is  due  and  payable  by 
.  |he  defendants  \  ot^  at  lesist,  for  what  the  respective  sums  are  due.  Que 
ei|m  is  **  \$.  Qd.  being  due  to  the  curate :"  not  saying  for  what«  Another  is, 
"  being  the  value  of  their  ancient  customary  payments.**  Another  is-*''  4s, 
being  ancient  customary  payments. '^  This  order  was  made  on  the  act  of 
i  G.  1.  Stat.  2.  c.  6.  §  2.  which  extends  the  7,  8  W.  3.  ic.  34.  §  4.  to  all 
.  payments  to  ministers  or  curates  officiating  in  churches  or  chapels,  (V. 
that  statu^  of -7,. 8  W.  3.  c.  34.  §  4  :  which  extends  only  to  tithes  and 
church-rates.) 

]yf  r«  Norton,  contra,  ans^^ered  these  objections.  The  substance  of  his  de- 
fence agaipst  ^eim  >7as  ^lUy  sufficient,  if  true  :  for*he  denied  the '1st  to  be 
material  3  and  deni^  the  tfiree  last  to  be  well  founded. 

The  matter  wa^  adjourned  to  Monday  28th  November.  Then  ^is  motioa 
Jbeing  menlioQ^  ^gain,*TThe  court  inquired,  '^Whether  the  return  of  the 
cfirUorari  was  Steci  V*  And  I«ord  Mansfibld  said,  he  had  called  for,  and 
read  the  afjBdavits  made  for  obtaining  the  certiorari^  and  upon  ithe  shewing 

.cause,  ^  '  '\.   '  "       '    . 

Mr.  Just.  If^visoff  motioned  a  case  of  Rex  v.  Fumes,  B.  R.  H.  6  G.  1  (1). 
upon  a  pertiqrari  to  ;r|&move  an  order  made  up9n  the  act  of  7j  8  W.  3.  c.  C. 
for  payment  jof.  small  Idthea :.  wjheife  t<6rdX)b\  J-  ^ratt  thojught,  ^W  where 
<he  ogf^t  wa^  in  quesdBoo^  such  cases  w^re  never  iniend^ea  to  be  the  subject  of 
^  t))at,.act  q£  parliamqirt.  .^  £te  ^\d  this  was  only  spok^  from  a  note,  which 
.l^jiad  feen:  but  it  sl^oiuld  seeni  lobe  right  and  truiei;  and  the  rather^ 
.flj^ra^acp^  of  Rex  v.^/*tf(nep  being  meigjioned  in  1  ,Stpange  264,' where  an 
order  for  nbn  payment  of  small  tithes  made  on  7. 8'  y^.;3^  c.  (t.  was  quashed. 
A^purned.to  the  present  term.  .  '    !. 

Lord  Mansfield  now  delivered  the  opinion  of  th^  court. 
He  began  with  stating  the.two  act^  pf  7>  8  W.  3.'  c.  34.  C§  4.)  and  1.  (x. 
1.  Stat.  2.  c.  6.  (§  2.)  The  former  r^bites  only  to  great  and  smaU  tithes  and 
church-rates  ;  and  is  .(ep9il>orfiry.  '  The  latter  ^^lakes  it  perpetual,  and  ex- 
tends it  to  *'  any  |1^0j§s  or. rates,  or, any  customary  or  other  rights,  dues  or 
jiayments,  belongiijg  to  any  church  or  chapel,  'which,'  of  right,  by  law  and 
custom  ought  to  be  paid,  for  the  stipend  or  m^ntenance  of  any  minister  or 
curate  officiating  in  any  church  or  chapel."  And  both  acts  direct,  "^that 
the  proceedings  shall  not  be  removed  into  any  other  court^  tmless  the  title 
shall  ^  in  question.*'  -' 

It  is  upon  the  last  act,  that  the  present  order  was  made. 
A  certiorari  has  issuexl,  to  remove  the  order  into  this  court ;  and  it  came 
on,  uj>on  exceptions  to  the  order.  Both  sides  made  very  material  objections, 
— one  side,  to  the  order  ;  fur  that  the  justices  had  no  jurisdiction,  because 
the  title  was  in  question :  the  other,  to  the^certiorari ;  for  that  no  certiorari 
could  issue  by  the  express  provision  of  the  act,  to  remove  the  proceedings 

from 
(I)  ^Hfe,  fol.  1,  p.  750. 
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&oa  before  die  jiiatioed  into  aby  olhereouity  becaua^  U^e  titk  was  9ot  in        17dB 
qaestkm.  *f* 

Hie  scl  WM  made  infmnir  to,  and  for  tlie  ease  and  benefit  iif  Quakera  y 
and  to  save  them  from  troublesome  and- eacpensnre  proaeciitions :  Nt  it 
never  meant  tbst  a  xAere  scruple  €i  theirt^  or  an  obstinate  with^hokting  of 
the  tithes,  should  be  any  hindrance  to  the  matter's  being  detetmined  hj  th^ 
justices  of  peace.  This  would  have  frustrated  the  very  intention  of  the  act  3 
which  meant  to  g^te  this  jtnrisdietlon  to  the  justlceaki  that  vtry  case  i  where 
tlie  real  right  aiio  title  to  them  should  not  be  in  dispute  betwecQ  ^e  parttesx 

31ieR  his  Lbrd^p  ditected  the  affidavits  00  which  the  certkitari  was 
granted,  to  be  read.  It  was  therdn  sworn  on  the  part^  of  the  defendants^ 
'*  that  the  defendants  controverted  the  title  to  the  tithes,  before  the  jus- 
tices|"  and  also,  "  that  the  title  to  the  tithes  was  then,  and  at  the  time  of 
making  the  said  affidavit,  really  in  question.'* 

The  juAices  had  notice  to  ^»h0vr  cause  against  the  certhrari. 

On  dhewiag  such  cause,  five  old'  iahabitaats  of  the  chapelry  swear  by  their 
affidavit,  "that  sueh  customarv  stipends  or  payments  have  idways  been  paid 
to  the  curate  by  the  land-hokters,  without  any  sort  of  scruple  or  objection 
except  lately  by  the  Quakers  f*  and  dd  other  persons  disputo  it.  Aod  these 
five  persons  also  swear,  '*  that  tliey  believe  them  to  be  due;  and  that  the 
former  ownera  of  these  very  lands  (which  had  l>een  purchased  alM»t  lour  . 
years  i^,  by  these  Quakers,)  did  pay  for  them,  as  other  persons  did,  in  the 
said  chap^ryj**  and  these  Quakers  iMirchased  the  lands  as  subject  to  such 
payments.   These  are  the  affidavits  upon  which  the  cefiiorari  was  granted. 

Now  If  this  general  allegatk>n,  '*  of  the  Quakers  eontroverting  the  title,"  and 
the  eonsequeritidl  assertion,  '^tliat  the  title  was  ia  question,*'  (without  any 
further  particulars,  or  shewing  at  all  upon -what  foot  they  controverted  the 
payment,)  should  be  esteemed  a  suffieient  ground  for  removing  the  orders, 
it  wduld  put  a  total  end  to  these  acts  of  parliametit,  and  evade  the  very 
design  and  intehtion  of  making  them.-  For  the  Quakeis  might  protend, 
that  'ihey  are  oblig^  In  conscience  to  refose  or^controvert  4hie  payment  of 
these  demands  $  and  consequently,  to  question  and  deny  the  right  to  reoeiifle 
them.  Now  that  is  the  very  thing  the  acts  meaft  to  provide  a  summary 
remedy  for.  The  intention  was,  that  in  guch  case,  tfa^  justices  should  make 
an  order  to  compel  them  to  pay. 

Theit  affidavits  are  genem,  '^  tiuit  ihey  contioverted  the  title  5 .  and  that 
it  was  really  in  question.**  Whereas  by  ^e  offidairits  made  by  tiie  five  old 
lohabitants,  itis  very  plain,  that  the  former  owners  of  these  very  lands  have 
always  paid  5  and  .&at  these  Qnakerd,  who  are  •  the  subject  of  this  order, 
have  no  pretence  to  dispute  it,  iqmfrany  other  foot  than  their  own  general 
scruple  to  pay  any  demands  of  tMs  nature  :  wlddi  these  acts  are,  fmr  Iheir 
own  ease  and  advabtage,  calculated  to  compel  tlhem  to  do,  in  a  method  the 
jnost'  gentle  and  convenient  for'  themselves  (who  scruple  to  pay  witliant 
compulsion.) 

We  are  idl  of  opinion  as  to  the  nserits  of  thocase,  that  the  title  is  not  so 
controverted,  or  so  in  question,  us  that  the  justices  can  be  precluded  from 
Jnrfsdiction,  or  thidr  order  be  regularly  and  properly  removed  into  any  other 


Aiid-we  are^aUof'Opinion,tl«kttlie*rtde  for  the  00^<Mmiri  having  been  made 

dbsblttte,  and  the  return  thereto  having  been  filed,-  ought  not  now  to  stand  in 

the  way,  aiidpre^^eUt  our  coming  at^lSe-iteal  |usliee  and  merits  of  tibe  case. 

'#or  if  the  certkftanW^tn&A  improokt^,  #e  can  order  it  to  be  superseded)  and 

the  return  to  be  taken  off  the  file. 

There  have  been  several  instatiees  of  ^ie— one  was « where  an  order 
of  two  justices  was  i^ealed  from^  and  before  the  time  when  tlie  a|^eal 
should  in  course  have  come  on  at  the  sessions,  a  eertwrari  was  brought  to  re- 
move the  order  :  and,  because  i^  eeriiormi  was  brought  befoire  the  time  of 
hearing  the  appeal  was  come,  the  certiorari  was  quashed,  and  the  return 
taken  off  the  file. 

The  other  was   a   certiorari  to  remove  an    indictment  from  the  Old 

Bailey 


Where  a  ten- 
der was  made 
prenonsly  to 
the  filing  of  A 
bUl  for  tithes, 
and  was  iDsist* 
ed  OQ  by  an- 
swer, and  the 
plaiotiir  was  un- 
able at  the 
lieariDg  to 
charge  the  de- 
fendant with 
more  than  the 
sam  tendered, 
thebill  was  dis- 
missed with 
costs. 
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Biulej  :  and  it  appearing  to  this  court,  that  they  could  not  give  judgment, 
but  that  the  sessions  of  oyer  and  terminer  at  the  Old  Bailey  ought  to  do  it } 
the  like  method  was  taken^  and  it  was  sent  back  to  the  court  below,  for 
ihem  to  pronounce  the  judgment. 

Therefore,  upon  this  case,  we  are  all  of  opinion,  that  the  writ  of  certiorari 
be  superseded  {q^^  impromdh  emanatU ;)  the  return  taken  o£f  the  file ;  and 
the  order  remanded. 

His  Lordship  added  this  hint,  to  be  observed  in  future  cases  of  this  sort ; 
viz.  that  upon  all  orders  of  this  kind,  the  great  and  material  point  must  be, 
'^  whether  the  title  to  the  tithes  was  really  in  question,  or  not ;"  and  ought 
to  be  determined,  before  the  ceriiorari  issues. 

E.  31  Geo.  2.  1/68.    Scacc. 
Hawkins  v.  Harkness.    [Decree  Book,  1  May  17*)8.]     Gwill.  868. 

BILL  by  the  vicar  of  St.  Ives,  in  the  county  of  Huntingdon,  against  an 
occupier  of  lands  in  the  parish,  for  the  tithe  of  agistment  for  cattle 
depastured  in  the  years  1752  and  1754.  The  defendant,  by  his  answer, 
admitted  the  plaintiff's  title  as  vicar  ;  and  said,  that  he  occupied,  in  the  years 
1752  and  1754,  a  close  of  land  of  the  yearly  value  of  7/.  8«.,  but  that  in  for- 
mer years  he  had  paid  the  vicar  \B$  a  year  in  lieu  of  tithes.  He  admitted, 
that  in  each  of  the  said  two  years  he  had  depastured  cattle,  and  he  had 
tiirected  his  servant  to  pay  the  plaintiff  two  years'  tithes,  which  he  believed 
were  tendered  to  the  plaintiff  before  the  filing  of  the  bill  5  but  that  the 
plaintiff  refused  to  accept  the  same.  The  plaintiff  replied  *,  the  defendant 
rejoined;  and  witnesses  were  examined  on  both  sides  i  and  the  court,  upon 
the  hearing,  and  on  reading  the  deposition  of  Adrian  Johnson  on  behalf  of 
the  defendant,  the  defendant's  answer,  and  certain  receipts  signed  by  the 
.vicar,  decreed  the  defendant  to  pay  to  the  plaintiff  1/.  XQs,  for  tlie  tithes  of 
agistment  for  the  said  years  1752  and  1754  ;  and  decreed  the  bill  to  be  db- 
missed,  with  co^ts  to  be  taxed  by  the  deputy  remembrancer,  and  to  be  paid 
to  the  defendant  by  the  plaintiff,  after  deducting  the  1/.  16f.  allowed  for 
tithes.  All  the  Barons. 

T.  81  &  32  Geo.  2.     17&8.    Scacc. 
Hotham  v.  Foster.  [Decree  Book^  Ist  June  1758.]   Gwill.  869. 

BILL  by  Richard  Hotham,  executor  of  Henry  Bradley  deceased,  late 
vicar  of  Haxey,  in  the  county  of  Lincoln,  and  who  was  in  his  life  time, 
as  such  vicar,  entitled  to  the  gireat  and  small  tithes  of  the  parish  of  Haxey, 
against  George  Foster,  tm  inhabitant  of  the  said  parish,  for  an  account  and 
payment  of  tithes,  and  certain  moduses  in  lieu  of  tithes,  accrued  due  to  the 
late  vicar  in  his  life  time.  The  defendant,  by  his  answer,  admitted  Bradley 
to  have  been  vicar  ;  but  denied  his  right  to  tithes,  or  any  moduses  in  lieu 
thereof  throughout  the  whole  of  the  parish.  And  he  alleged,  that  many 
parts  of  tlie  parish  were  free  from  the  payment  of  any  tithes  whatever,  but 
had  ncvw  b«n  pj^^j  certain  antient  moduses  to  the  impropriator,  the  archbishop  of  York 
raised  from  the  ^^  ^^^  lessees  v  that  there  were  other  lands  within  the  parish,  called  the\ 
crown,  except  Coney  Garths,  then  in  the  defendant's  occupation,  for  which  Bradley  or  his 
for  short  terms  predecessors  had  never  received  any  tithes  or  composition  for  any  titheable 
f  ^  T'ld'b?*  matters ;  but  that  the^said  Coney  Garths  had  always  been  held  by  the"  tenants 
alwa^  in  the^  ^^  farmers  thereof^  freed  from  all  tithes,  such  lands  being  demesne  lands 
€ro\Fn ;  and  he  of  the  crown,  and  held  and  enjoyed  by  his  majesty  and  his  predecessors  in 
insisted  that  the  right  of  the  crown,  and  had  not  at  any  tune  within  the  memory  of  man, 
mm«  were  ex-    \}ei&n  granted,  demised,  or  otherwise  alienated  therefrom,  except  for  short 

terms  of  years,  the  freehold  and  inheritance  having  always  been,  and  being 
then  in  the  king,  in  right  of  the  crown.  And  the  defendant  submitted,  that 
as  his  present  umjesty,  and  all  his  predecessors,  and  his  and  their  tenants 
and  farmers,  had,  from  time  immemorial  down  to  tlie  present  time,  held 

and 

of  an  occnpier,  claiming  oDdcr  the  crown.  But  the  exemption  was  disallowed,  and  the  defendant  was  decreed 
10  pay  the  tithes. 


The  defendant 
to  a  bill  for  an 
account  and 
SMtisfnction  of 
tithes,  insisted 
that  the  lands 
occupied  by 
him  were  an- 
cient demesne 
lands  of  the 
crown,  and 


same  were  ex 
empt  from 
tithes  in  the 
hands  of  the 
crown,  and 
were  in  like 
manner  exempt 
In  the  hands 
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and  enjoyed  the  same  lands  freed  and  discharged,  and  his  present  majesty 
was  entitled  so  to  hold  the  same  during  the  time  Bradley  was  vicar ;  the 
defendant,  as  sach  occupier  during  the  time  Bradley  was  vicar,  was,  by  the 
laws  and  customs  of  the  realm,  well  entitled  to  hold  the  said  lands  freed 
and  discharged  from  tithes,  in  the  same  manner  as  his  majesty  might  have 
held  the  same,  if  in  his  proper  hands.  The  defendant  admitted,  that  for  the 
reasons  aforesaid,  he  had  not  paid  tithes,  but  he  had  kept  an  account  thereof, 
understanding  from  the  vicar  that  he  intended  to  claim  the  same.  And  he 
submitted,  if  the  court  should  be  of  opinion  he  was  bound  to  pay  tithes,  to 
pay  the  same,  which  amounted  to  i6L  15«.  4d.  and  which  he  thereby  ten- 
dered and  o£fered  to  pay  with  costs.  The  plaintiff  replied  ;  the  defendant 
rejoined  ^  and  witnesses  were  examined  on  both  sides.  The  court,  on  the 
hearing ;  on  reading  the  depositions,  and  an  exhibit  marked  A,  being  an 
office  copy  of  the  entry  of  an  issue  between  Herring  v.  WhUaker,  of  Uil. 
7  Will.  3. ;  and  on  debate  of  the  matter ;  decreed  the  defendant  to  pay  to 
Che  plaintiff,  as  executor  of  Henry  Bradley,  16/.  Ld«.  Ad.  admitted  by  his 
answer  to  be  the  value  of  the  tiUies  of  the  said  lands  called  the  Coney 
Garths,  during  the  time  demanded  by  the  bill,  with  costs  to  be  taxed  by  the 
deputy  remembrancer.  All  the  Barons. 

M.  32  Geo.  3.    1758.    In  Cane. 
Femvicke  v.  Lambe.     [Amb.  365.]     Gwill.  869« 

BILL  by  plaintiff,  vicar  of  Bolam  in  Northumberland,  for  account  and    AmodaBofa 
satisfaction  of  tithe  hay  in  the  township  or  hamlet  of  Shortflat,  within   fotber  of  hay, 
that  parish,  for  the  year  1755,  to  which  he  made  daim  under  an  endow-   |?2icirion^of* 
meat.    The  defendants  in  their  answer  insisted  upon  a  modus ;  that  the  t^he  hay,  and 
occupiers  of  a  part  of  Shortflat-Bog,  lying  within  the  said  hamlet,  called  the  whicli  fother  of 
Birson's  Bounds,  have  time  out  of  mind,  and  ought  aopually  to  cut,  win,   hay  was  proved 
and  make  into  hay  of  the  grass  growing  thereon,  two  fothers,  and  carry  the   *®  ^m  ^^^ 
same,  at  their  own  expence,  to  the  vicarage-house,  in  satisfaction  for  tithe  drawn  in  a 
hay  of  the  whole  township  or  hamlet,  and  that  the-  same  hath  been,  and   long  wain  by 
ought  to  be,  accepted  as  such  5  and  that  a  fother  is  a  certain  determinate  two  oxen  and 
quantity  well  known  in  those  parts.  Sd''**'^' 

It  was  proved  by  the  plaintiff's  witnesses,  and  not  contradicted  by  any  on  the  uncertainty  [ 
part  of  the  defendants,  that  Shortflat-Bog  is  the  worst  part  of  the  township,   for  the  quantity 
and  that  the  Parson's  Bounds  b  the  worst  part  of  Shortflat-Bog ;  that  it  is  of  hay  would 
a  wet,  swampy,  uncultivated  piece  of  ground,  and  that  it  produces  only   depend  on  the 
mshes  or  sedges,  or  at  most  but  a  very  little  grass  ;  that  the  produce  of  it  JJ*^*^  ^^  l^'a- 
is  only  fit  to  cover  houses  and  ricks :  and  it  was  proved  by  the  witnesses   ness'of  the  ox- 
on  both  sides,  that  a  fother  is  as  much  as  can  be  drawn  in  a  long  wain  by  en  and  horses, 
two  oxen  and  two  horses.    There  was  no  evidence  of  tithes  in  kind  having  *ndthc  will  of 
ever  been  taken  for  this  hamlet ;  but  on  the  contrary,  it  was  proved  by  the  J^^^X^* 
defendant,  that  this  modus  had  always  been  accepted.  think  fit  to  car- 

Several  objections  were  taken  to  the  modus  by  Mr.  Seweli,  and  myself  nritinwetwea- 
[Amhler']  :  1st,  As  unreasonable,  with  respect  to  the  occupier,  upon  the  face  |"«J  ^^^^  '*»« 
of  it.    2d,  Unreasonable,  upon  uncontroverted  evidence,  with  respect  to  the  g|^rcjy"pass- 
vicaf .  8d,  Uncertain.  able. 

To  the  1st  it  was  argued.  That  it  was  unreasonable  for  the  occupier  of 
this  small  part  to  pay  tithes  for  the  whole  township.  That  it  doth  not 
appear,  on  the  face  of  the  modus  itself,  nor  from  any  proof,  that  he  hath 
any  coi^pensation  for  it. 

To  the  2d,  That  the  vicar,  in  fitct,  hath  nothing  but  rushes  and  sedges  in 
lieu  of  tithes.  That  as  a  modus,  on  the  one  hand,  may  be  too  rank  ;  so,  on 
theother  hand,  if  it  appear  to  be  worth  nothing,  it  is  void. 

To  the  3d,  That  the  fother,  as  described  by  the  witnesses,  is  too  uncertain. 
The  quantity  of  hay  depends  on  the  condition  of  the  soil,  on  the  weather, 
on  the  goodness  of  the  oxen  and  horses,  and  on  the  will  of  the  occupier, 
who  may  take  the  opportunity  to  carry  it  in  wet  weather,  when  the  bog  is 
Bcarce  passable. 
On  the  other  side  it  was  argued,  by  Mr.  Perrot  and  Browning  : 

To 
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To  th^  iBiy  That  it  was  not  unreasonable ;  for'Hie  oonrl  vfll  tnip|]3Methe 
whole  township  in  poasassion'^  one  omnor  at  the.dmre  of  the  a^iqeQiient 
preAipposed  %y  the  iDodos^.  who  miglit  lajr  the  whole  burthen  npon  H^s 
part.  It  might  be  worth  the  Tioar's  while  to  accept  it.  The  tenant  rents 
it  accordingly ;  the  pto'chaser  buys  it  cum  anere. 

'  To  the  2<d,  It  might  have  been  i^ety  good  land  at  the  time  of  the  agiecaocnt, 
pertiaps  better  than  any  other  in  the  township.  Any  idteracion  since  is  not 
to  be  regarded,  llie  other  parts  may  have  been  improved,  perhaps  because 
clear  of  tithes. 

To  tlie  3d,  Certain  enough.  Tithes  are  affected  by  weather.  If  horses  not 
good,  it  is  a  fraud  on  the  vicar,  and  sin  acUon  will  lie.  As  certaiA  as  a 
hoard  of  apples,  or  a  bushel  of  corn,  whidi  is  different  in  different  places, 
and  is  more  or  less^  according  to  what  market  you  carry  it. 

Sir  Thomas  Ci^akich,  Master  of  the  Rolls,  was  of  opinion.  Thai  it  waa 
reasonable  enough,  but  not  sufficiently  certain,  for  the  reasons  given  at  the 
bar;  and  decreed  .an  account.. 


1750. 

There  can  be 
Dopreacriptioa 
M  MOM  deeiwuiM' 
i&,eTeiiagiaiist 
8  lay  impro-^ 
priator. 

Atcommoa 
law,  no  man 
oonld  avail 
himself  of  a 
(lucharge 
from  tithes 
by  grant,  with- 
out prodndng 
it. 

The  Btatnte 
H.  8.  is  silent 
as  to  the  man- 
ner in  which  a 
parson  must 
make  ont  hia 
right  to  tithes 
agMnstthe 
chnrcb,  or  pa- 
tentee standing 
in  the  place  of 
the  cbnrch,  and 
only  plroTides 
for  the  assur- 
ance and  reco- 
very of  them, 
lilie  temporal 
poBsesaons,  in 
the  king's 
court. 

Where  the 
defendant,  and 
those  under 
whom  he 
claimed,  bad 
been  upwards 
of  130  years  in 
the  jpemiaicw  of 
the  tithes,  it 
was  held  that 
he  need  not 
actually  pro- 
duce the  deed 
of  severance ; 
impropriator  for 


H.  32  Geo.  2.  1759.    In  Cane. 
Fanshaw  v.  Rolheram.   [I  Eden^  276.]     GwilL  1177. 

THIS  was  a  billbrought  by  the  impropriator  of  the  rectory  of  Dronfield, 
in  the  county  of  Derby,  for  an  account,  (amongst  other  things,)  of  the 
tidies  of  hay'und  clover  nvithin  the  township  of  J>roQfleki  and  the  hamlet 
of  Stubley. 

Queen  Elizabeth,  by  letters  patent,  'bearing  date  the  9th  of  February, 
1688,  granted  to  Edmund  Downing,  and  Mfles  Doding,  and  their  hdrs,  the 
rectory  of  the  church  of  Dranfidd,  and  all -tithes  arising  in  Dronfield  and 
Holmsfield,  in  the  said  peridi  of  Dionfield. 

By  indentures,  bearing  dale  the  VHh  of  February,  1588,  the  said  Ed- 
mund Downing,  and  Miles  Doding,  conveyed  the  same  to  Thomas  and 
and  Henry  Fanshaw,  and  their  heirs. 

James  the  First,  by  letters  patent,  bearing  date  the  24th  of  March,  1618, 
granted  to  Henry  Fanshaw,  and  his  heirs^  all  the  rectory  and  church  of  Dron- 
field, together  with  its  rights,  membets,  and  appurtenances ;  and  (amongst 
other  things)  all  the  titheaof  hay  in  the  hamlet  of  Stubley,  pared  <if  the 
said  rectory  of  Dronfield,  and  excqicing  the  Grange  of  Dronfield,  and  the 
lathes  of  com  and  hay  in  Dronfield  and  Holmsfield. 

The  defendant,  by  bis  answer,  insisted  that  the  tithes  of  hay  and  clover 
arising  from  su^h  part  of  the  lands  as  lie  in  the  township  of  Dronfield,  and 
hamlet  of  Stubley,  were  formerly  severed  from  the  said  rectoiy,  and  that  his 
fiith'er,  was  in  his  lifethne  seised  in  fee  simple  of  the  tithes  of  hay  and  do- 
ver,  arising  on  such  of  the  said  lands  as  were  his  own  estate  and  iailieiitanee, 
by  virtue  of  several  conveyances  made  to  him  and  to  John  Bothetam  ^is 
nther :  and  with  respect  to  the  residue  of  the  lands,  vrfaich  were  in  the  de- 
fendant's fitther*s  oooifation,  and  were  the  estate  and  inheritance  of  other 
p6rS6iis  who' held  the  same,  that  the.  owners  of  such  lands  were  respectively 
seised  in  fee  of  the  tithes  of  hay  and  dover  arising  from  the  same  by  virtue 
of  several  conteyanees  made  to  them  respectivdy :  and,  that  defendant  be- 
lieved that  the  said  tithes  weie  severed  from  the  add  jractory  by  the  pluhi- 
tiflTs^anoestors,  or  the  ^persons  nnder.vrhom  they  ahiim#  above  100  years  ago. 

On  the  pert  of  the  defradaot  the  following  evideooe  was  given  of  the 
tithes  in  question  having  been  made  the  subject  of  conveyance  by  tfaoee  ira- 
'der-whoni  he  claimed.  An  indenture,  bawingidate  the  :^th  of  October> 
1725,  between  Thomas  Hnnlokoand  Edward  Drabbles  of  the  one:parl,'«iid 
^illlain.  Viscount  Mansfidd,  of  the  other:,  an  indenture,  h(Karing  dale'  the 
tSiOi  of  Jtttie,  16tt,  bettvean  Franees  Unnloka,  widflkw,of  the  oneipart^  and 
Jdtemy  Ward,  Willian  Maplesden,  and  ^ases.Drabbles  of  the  othtr :  an 

•iadenfture 

but  that  it.  wu  sufiioieiit  to  prove  that  such  a  d«ed  had  existed  $   sad  the  biU  qf  the 
tithes  was  distnlstcd.  ' 
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indenture  of  bargain  and  sale^  bearing  date  the  i8th  of  June,  16^^  signed         1^50. 
Frances  Honloke :  a  copy  of  a  recovery  suffered  in  Trinity  Term,  1638,      panshaw 
wherein  Jeretny  Ward  was  demandant,  William  Maplesden  and  MtiBsa 
Drabbles,  tenants,  and  Frances  Hunloke,  vouchee :  an  indenture  bearing 
date  the  20th  of  October,  1C33,  between  George  Stainrode  and  Gervaoe 
Stainrode  of  the  one  part,  and  Michael  Burton  of  the  other :  an  indenture, 
bearing  date  the  23d  of  May,  1693^  between  .Lionel  Revel  of  the  one  part, 
and  John  Rotheram  the  younger,  of  the  other :  a  receipt  signed  Lionel 
Revell,  dated  the  19th  day  of  June,  L(KI3 :  an  indenture,  beating  date  the 
01st  of  January,  1694,  made  between  Thomas  Burton,  of  the  one  part,  and 
John  Rotheram,  jun.  of  the  other:  an  indenture,  baring  date  the  26th  of 
October,  1731,  made  between  Thomas  Burton  of  the  one  part,  and  Samuel 
Rotheram  of  tJie  other. 

The  defendant  examined  witnesses  to  prove  that  the  tiUie  of  hay  had  been 
enjoyed  by  himself  and  his  ancestors  ever  since  the  above  purchase  by  John 
Rotheram,  who  was  his  grandfather,  and  by  Barton  before  him.  That  no 
tithe  of  hay  had  ever  been  set  out  in  Dronfield  and  Stubley,  or  any  modus  or 
composition  paid.  One  witness  deposed,  that  he  had  heard  that  Burton 
had  taken  up  the  tithes,  and  let  them. 

The  cause  came  on  for  hearing  on  the  12th  of  July,  1758 ;  but  as  it  ap- 
peared upon  the  opening  of  the  Attorney-General  for  the  plaintiff,  that  the 
point  had  lately  been  determined  in  the  exchequer,  Sn  the  case  of  Jennings  v. 
JLettke  ;  which  determination  was  not  acquiesced  in  (1)3  and  counsel  not 
'  being  prepared  to  arg^ie,  the  cause  was  directed  to  stand  over  till  Michael- 
mas term  ;  and  it  now  coming  on  again,  the  court  directed  the  counsel  for 
the  defendant  to  begin.  ' 

The  Solicitor'  Gen^aJ,  Wi^aham,  ttpd  Sir  Jfithan^  Abdy,  fortht  deibhdant. 

The  defence  in  the  present  case  is  upon  a  title,  and  not  a  no/i  deti/mndo. 
Thp  question  is  not  upon  the  subtraction  of  t3i6  tithes,  but  ^ho  has  a  fight 
to  them  ;  and  we  submit  that  this  case  shews  a  rig^t  in  the  defendant  to  llhe 
tithes  iu  question.  But  abstractedH^rom  the  title,  it  may  be  material' to  cdh- 
sider  the  general  point,  whether  in  the  case  of  a  lay  impropriator  a  defendHht 
can  say  in  bar  of  a  demand  of  tithes,  that  no  tttlies  have  ever  been  pald^br 
demanded  for  his  lands.  ^ 

it  is  quite  clear  that  it  would  not  be  good  against  a  spfrltuU  person  ;r/ttiit 
the  maxims  <>nd  principles  of  the  common  law  with  respect  to  'SpirituaVd^r- 
sons  cannot  apply  to  lay  impropriators.     Very  gre^t  privileges  iv^re  in- 
tended to  the  former  in  favour  of  reliirion.    •'  And  the  law,"  savs'lJniVd  Co^e, 
"'had  great  policy  therein,  for  the  decay  of  revenue  of  men  of  holy  cliurch 
',  in  the  .endj(  will  be  the  overthrow  of  the  Service  of  God  and  his  religion." 
Bp.  of  tVmchc^ter*s  case  (,2).     For  this  reason  extraordinary ^sirictness  i^nas 
attached  to  their  alienations :  bishojis  could  not  alien  without  the' oonseht'of 
their  chapters,  or  rectors  without  the  Consent  of  their  pati^n  aHd  ordinary. 
Bishops  were  considered  as  seised  solely  ad  tnelioralionem  eccl&kt:  ft  ^as 
riot  till  the  2G  Hen.  8,  that  they  were  liable  to  forfeiture,  sihd  that  wiis  af- 
terwards restrained  by  2  £d.  0.  to  their  own  estates.    'ItiesiaitlW.cf  limita- 
tions^ fuid  the  rules  of  the  common  law  with  respect  to' bar,  'did  Viol  operate 
a^^inst  them.    In  matters  of  evidence,  entries  by  a  deceased  rector  we^  Ad- 
mitted as  evidence  in  fiivour  of  his  successor.     The  re'as^'^j^i^  by''Ii6rd 
CoKB  In  the  above  cited  case,  why  a  layman  cpiild  hot  ipfescHbe|agaiiibt  a 
spiritual  person,  fiiils  in  the  case  of  a  lay  impropriator,  iliz.^^t  if  Si2idh  a 
prescription  should  hold  in  tl^e  case  of  a  spiritual  person,  a  jury  or  laynlen 
Would  not  be  equal  in  the  trial  of  it. . 

it  la  true  that  it  has  been, determined  in  several  cd9^,  tfaatar  tkynlkri'ckn- 
not  prescribe  in  non  decimandd  against  a  la}^  impropViator.  V  ^JBff:  hf'WVMes* 
ier^8  case  (3).  Sla^e  y.. Drake  (4).  Corporation  of  Buri/yr.&dtism:'  Wklly 

vfmhiford, 

'  (1)  An  Appeal  from  the  decree  of  the  court         (2)  ^»ie,  vol.  1 ,  p.  1 19. 
of  exchequer  was  contempUUd,  but  was  (3)  Supra, 

abandoned  in  consequence  of  an  opmion  of         ii)  jinte,  vol.  1,  p.<ftl4.. 
Mr.  Yorke,  (5)  ^«r/e,  p.  72. 
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175D;  V.  Penniford,  2l8t  February,  1707.  Fanshaw  v.  More,  Trin.  1743  (1).  Bat 
FAirsHAW  several  of  these  were  determined  with  very  great  doubt.  In  Buty  v.  Evans 
Mr.  Baron  Parker  appeared  at  first  to  have  been  against  the  resolution. 
In  Faruhaw  v.  Alore,  Mr.  Baron  Clarke  says,  "  I  know  no  case  that  deserves 
more  consideration  than  this  kind  of  question  ;  because,  though  there  are 
great  authorities  that  a  layman  cannot  prescribe  in  non  decimando,  yet  the 
reason  of  the  thing  grows  weaker  every  day."  In  Benson  v.  Olive  (2),  the 
court  was  divided  in  opinion.  And  from  the  late  determination  in  Jennings 
V.  Lettis  (3),  there  is  an  appeal,  and  it  is  adhuc  suhjudice.  There  are  ofiany 
resolutions  which  have  stood  longer  than  this  has  done  \  and  yet  when  the 
inconveniences  of  them  have  been  explained  and  understood,  th^y  have  been 
set  aside. 

The  importance  of  this  case  is  very  great,  as  it  appears  in  Cowel,  title 
Impropriations,  that  there  are  3845  impropriations  in  England  ;  and  it  is 
certain  that  the  tithes  of  all  or  many  of  them  may  be  severed.  But  if  the 
deeds  of  severance  are  lost,  must  the  right  be  lost  too  ?  No  man  can  pre- 
serve his  title  deeds  for  ever :  and  it  would  be  contrary  to  all  rules  of  law  to 
say  that  the  original  title  shall  be  produced,  and  yet  that  the  loss  of  it  can- 
not be  supplied  by  any  other  evidence.  This  would  be  constituting  a  new 
species  of  inheritances,  guamdiu  the  title  deeds  existed.  Suppose  a  lay  im- 
propriator should,  by  deeds,  for  a  valuable  consideration,  discharge  all  the 
tenants  in  the  rectory  from  the  payment  of  tithes  \  is  it  just  or  reasonable  that 
600  years  hence,  when  time  has  destroyed  the  deeds,  that  he  shall  have  a 
right  to  resmne  and  demand  the  tithes  ?  But  if  the  determination  in  Bury  v. 
Evans  should  prevail,  the  right  to  the  rectory  might  be  set  up  at  any  time, 
upon  the  unjust  supposition  of  his  right  to  take  advantage  of  the  deeds  of 
discharge  being  lost. 

It  is  said  in  Cowel,  title  rectory,  that  Rectoria  signifies  an  entire  parish 
church,  with  all  its  rights,  glebes,  tithes,  and  other  profits  whatsoever. 
And  Spelman,  under  the  word  Rectoria,  says,  it  is  often  used  for  the  rector's 
manse  or  parsonage-house ;  but  these  definitions  in  no  way  belong  to  a  lay 
impropriation,  which  is  a  mere  temporal  right ;  and  the  associating  ideas  of 
it,  which  belong  only  to  rectories  in  spiritusd  persons,  seems  to  be  the  ground 
on  which  the  resolutions  in  Bury  v.  Evans  and  Fanshaw  v.  More,  proceeded ; 
but  if  these  ideas  are  separated,  and  none  are  annexed  but  what  properly 
belong  to  a  lay  impropriation,  it  seems  to  destroy  all  the  foundation  upon 
which  those  cases  depend.  In  Fisher  v.  Cook,  Michaelmas,  12  Geo.  1  (4).  it 
was  said  by  Gilbert,  C.  B.  that  the  rule  of  the  canonists,  that  there  can  be  no 
non  decmando  by  a  layman,  is  founded  on  two  reasons  :  First,  that  the  clergy 
have  a  divine  right  to  tithes,  a  reason  which  is  now  indeed  exploded  ;  but 
Secondly,  that  the  parson,  being  tenant  for  life,  may  live  longer  than  any  of 
his  parish,  and  so  by  his  neglect,  &c. ;  if  it  were  to  prevail,  the  very  support 
of  the  church  would  be  destroyed ;  but  it  is  plain  that  neither  of  these  rea- 
sons can  affect  the  present  case. 

It  may  be  said  that  no  prescription  can  be  set  up  in  this  case  for  the  de- 
fendant ;  because  as  tithes  became  temporal  inheritances  upon  or  after  the 
dissolution  of  the  monasteries,  which  being  within  time  of  memory,  no  pre- 
scription can  arise  concerning  them.  But  this  arg^iment  does  not  hold,  be- 
cause, though  as  Mr*  Selden,  and  Lord  Coke  observe,  a  layman  was  incapa- 
ble of.  taking  a  grant  of  the  pernancy  of  tithes  before  the  dissolution  of  the 
monasteries ;  yet  it  may  be  proved  from  the  same  authorities  and  otherwise, 
that  he  might  take  a  discharge  from  tithes  out  of  his  own  lands  in  way  of 
reUiner.  Wright  v.  Wright,  Cro.  Eliz.  512.  Bishop  of  Winchester's  case,  2 
Co.  44.  a  ;  and  non  constat,  but  that  there  might  be  such  old  grant  by  the 
parson,  patron,  and  ordinary^  to  discharge  the  lands  in  question  from  the 
payment  of  tithes. 

But  supposing  the  cases  of  the  Corporation  of  Bury  v.  Evans,  and  fVin- 

shaw 

(1)  Ante,p,.92,  (3}  ^n/e,  p.  129. 

(2)  ^Mfo,  p.  24.  (4)  ^n/i-,  vol.  1. 
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9Aao  ▼.  More,  to  stand  in  their  full  force,  yet  being  diiferent  from  the  present         1 750. 
case^  thej  ooght  not  to  control  it.     In  both  those  cases  the  defence  was      i'anshaw 
merely  upon  &e  nonpayment,  and  nothing  else.    It  was  a  pure  non  deci" 
mando  :  tiie  present  case  amounts  to  a  title. 

The  first  statute  for  the  dissolution  of  monasteries  was  the  27  H.  8.  c.  28. 
which  gave  all  the  lesser  monasteries,  not  exceeding  200/.  per  annum,  to  the 
king.  The  next  statute  ivas  31  H.  8.  c.  13.  which  gave  the  possessions  of  the 
greater  monasteries  to  the  king,  discharged  of  tithes,  as  held  by  the  abbot 
and  priors.  Great  part  of  the  property  of  the  kingdom  being  thus  changed 
and  altered,  it  became  necessary  for  the  legislature  to  interpose,  in  order  to 
settle  this  new  kind  of  property  ;  and  therefore  the  32  H.  8.  c.  7.  provides 
that  the  like  privileges  and  remedies  should  be  had  upon  these  estates  as  the 
law  gives  to  other  temporal  inheritances*  In  Watson's  Clergyman's  Law, 
c.  53.  p.  581,  it  is  said  that  tithes  and  other  ecclesiastical  duties  that  came 
to  the  crown  by  the  statutes  27  H.  8.  31  H.  8.  37  H.  8.  and  1  £.  0.  are  by 
those  statutes,  and  this  of  32  H.  8.  and  1  and  2  Ph.  and  M.  in  the  hands  of 
laymen,  temporal  inheritances,  and  shall  be  accounted  assets ;  and  husbands 
sludl  be  tenants  by  the  curtesy,  and  wives  endowed  of  them ;  and  shall  have 
other  incidents  belonging  to  temporal  inheritances ;  only  that  they  retain 
the  ecclesiastical  quality,  that  the  owner  may  sue  for  the  same  in  the  eccle- 
siastical court.  1  Co.  Lit.  159.  In  I  Ro.  Abr.  653,  it  is  scud  that  a  layman, 
cannot  prescribe  in  non  decmtindo  without  special  matter,  which  plainly 
implies,  that  with  special  niatter  he  may  prescribe  :  and  the  book  says  that 
be  is  capable  of  a  discharge  of  tithe  even  from  the  church.  In  the  present 
case  the  special  matters  assigned  are  the  deeds  and  recovery,  all  evidences  of 
a  title,  as  well  as  the  long  uninterrupted  enjoyment  without  any  denumd  of 
tithes  being  made.  In  Sir  Simon  Degge's  Parson's  Councellor,  pt.  2.  c.  2. 
it  is  said,  that  there  were  infeudations  of  tithes  before  the  parochial  tithes 
were  settled,  is  without  dispute,  both  here  in  £ngland  and  in  other  king- 
doms. And  having  cited  these  words  from  Linwood,  "  Bene  potuerunt  laid 
dedmoM  in  feudum  reiinere,  ei  eas  alttri  ecciesia  dare  ante  Conciiium  Lateral 
nense,  non  tamett  post :  the  book,  a  little  after,  goes  on  thus  :  But  notwith- 
standing this  constitution,  many  of  the  abbots  held  out  against  the  parish 
priests,  who  durst  not  or  were  not  able  to  contest  them ;  and  after  claiming 
the  tithes  by  prescription,  that  is,  by  forty  years  possession,  which  is  a  pre- 
scription allowed  by  the  ecclesiastical  courts,  and  that  is  the  reason  that 
many  portions  of  tithes  are  at  this  day  held  by  impropriators  that  had  been 
gained  by  the  abbots  by  such  prescriptions,  and  not  by  their  origmal  grants, 
and  by  this  means  they  got  their  prescription  de  nan  decimando,  wr  the  canon 
law  does  allow  one  clergyman  to  prescribe  against  another  ;  but  n<5t  a  lay- 
man by  any  means,  to  ue  prejudice  of  the  church.  Considering  therefore 
the  present  claim  as  a  temporal  inheritance,  it  is  clearly  barred  by  the  title 
and  possession  set  up ;  and,  considered  as  an  ecclesiastical  estate,  it  is  bar- 
red by  the  prescription  of  forty  years. 

Let  us  next  consider  the  effect  of  the  evidence  which  we  have  given  in 
the  present  case.  It  is  sufficiently  clear  that  the  tithes  have  never  been  paid 
to  the  impropriator^  and  that  they  have  always  been  let  or  taken  by  the 
owner  of  the  premises.  Such  a  title  would  be  clearly  good  as  to  land, 
wheneAba^ooarts  have  carried  the  doctrine  of  presumption  to  a  very  liberal 
extent.  Omnia  preswmaniur  rite  esse  acta.  Presumption  is  the  evidence  of 
things  not  seen  ;  where,  from  an  apparent  effect,  you  may  infer  a  probable 
cause.  We  cannot  .produce  any  release  or  grant  of  the  tithes  in  question, 
yet  what  is  produced  is  such  evidence  of  title  as  that  a  court  ought  to  pre- 
sume it  Tu  suppose  the  contrary,  must  be  to  suppose  that  one  family  has 
for  many  ages  together  encroached  upon  and  retained  the  property  of  the 
.  other,  which  has  sat  by  without  preferring  its  claim.  In  a  bill  brought  for 
a  rent,  equity  will  not  establish  it  if  it  b  not  brought  in  a  reasonable  com- 
pass of  tune.  Length  of  time  presmnes  a  release,  or,  what  is  equivalent, 
a  grant  to  the  owner  of  the  land.  An  ancient  deed  proves  itself  ftx>m  pre- 
sumption ;  a  lease  will  be  presumed  from  an  old  release/  In  ancient  reco- 
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1759.  veries,  a^CM)d  tenant  to  Ae  prMipe  ha«  always  been  presumed.  fnSIr 
rANsuAw  Francis  North's  argtimeot  in  Potter  v.  North,  f  Vent.  1 W;  it  is  s&id,  anciait 
grants  happeiv  to  be  lost  many  times,  and  it  would  be  hard  that  no  title 
could  be  piade  to  things  that  lie  in  grant,  but  by  shewing  of  a  grant : 
therefore  upon  usage,  time  does  not  ruh,  and  the  law  presumes  a  grant,  and 
a  lawful  beginning,  and  allows  such  usage  for  a  good  title.  And  another 
case  was  cited  of  Lord  Stafford  v.  Llewellyn,  Skin.  77,  where  lands  were 
conveyed  to  trustees  upon  trust,  amongst  other  thing^s,  to  settle  on  Lord 
StafTord  for  life,  with  power  of  leasing.  Lord  Stafford  made  serefal  leases^ 
but  it  not  appearing  that  the  trustees  bad  mafle  the  settlement,  the  question 
was,  whether  the  leases  were  good,  and  there  fahnng  been  a  long  possession 
under  them,  the  court  said,  they  would  presume  that  my  lord  had  some  con- 
veyance from  the  trustees,  to  enable  him  to  malce  the  leases  $  and  here  one 
fhrrer's  case  was  cited,  which  was  in  C.  B.,  where  Fai*rer  made  a  title  from 
the  Blaclc  Prince,  which  could  not  be  out  of  him  but  by  an  act  of  parlia- 
meut ;  but  yet,  for  that  the  possession  had  gone  otherwise  ever  since,  the 
court  presumed  that  there  had  been  such  an  act,  though  not  now  to  be 
found.  " 

'  The  reason  why  courts  of  equity  interpose  in  cases  of  this  kind  is,  in 
respect  of  the  account  prayed.  It  is  therefore  wholly  In  the  discretidn  of 
•the  court  to  give  relief  or  not^  And  here  it  seems  most  reasonable  (hat  the 
court  should  not  interpose  till  the  right  is  established.  This  is  a  mere  legal 
right,  and  no  equity  whatever,  except  the  account.  In  the  cases  of  Mediey 
V.  Talmey  (l),  and  the  Mayor,  aldermen^  and  burgesses  of  Warwick  v.  Lucas, 
cited  Com.  Rep.  652,  658,  the  court  of  exchequer  dismissed  the  bills,  unless 
a  triail  at  law  was«first  had  j  and  in  Fanshaw  v.  Jordan  m  the  exchequer;  the 
court  also  refused  to  Interfere.  If  we  have  made  out  a  right,  the  court  must 
dismiss  the  bill. 

The  plain t'lflTs  remedy  is  at  law  therefore,  and  that  it  is  so  may  be  proved 
from  several  cases.  In  ltarpur*s  cslse,  11  Co.  25.  b.  it  was  agreed  that  an 
ejectment  would  lie  for  tithes,  though  there  was  an  objecti(5n  In  that  case 
on  account  of  the  uncertainty.  In  Priest  v.  fVoott,  Cro.  Car.  901,  it  was 
expressly  held,  that  an  ejectment  lies  for  tithes  only.  In  Heynes  v.  Strtntd, 
O^Bend.  14B,  held,  that  an  ejectment  would  lie  either  for  a  rectory  or  a  por- 
tion of  tithes ;  but  that  there  was  a  difference  between  a  rectory  and  a  por- 
tion of  tithes,  for  the  portion  ought  to  be  demanded  as  such.  So  also  in 
Camelly,  Clavering,  Raym.  7CiO  (d)>it  waSheld,  that  an  ejectment  woidd  lie 
even  for  small  tithes  :  it  was  objeeted  that  eggs  are  smaD  tithes,  and  that  It  it 
absurd>.that  an  ejectment  would  lie  of  an  egg.  But  the  court  said  that  an 
ejectment  would  lie  of  wool,  being  tithe,  and  by  the  same  redSota  of  an  eg]g. 
'  As  to  the  cases  in  the  court  of  exchequer,  this  court  has,  whenever  it  hns 
thought  it  necessary^  gone  in  opposition  to  the  received  opinions  in  ecdesi- 
astical  learning.  In  Walton  v.  TVvon  (9).  Lord  Harbwickr  detennined 
against  the  decision  in  Greenway  v.  Earl  of  Kent  (4),  that  timber  trees  above 
twenty  years  growth  were  not  tithes  ble  as  to  lop  and  top. 

The  Attorney  General  and  Perrot  for  the  plsdntifls. 

The  defendants,  admitting  the  common  law  right  of  the  rector,  fbiiild 
tli^  claim  upon  discharge,  and  therefore  must  have  a  derivlitive  title  .by 
way  of  sieverance.  A  discharge  from  titties  could  only  be  made  out  origi- 
naUy  in  two  ways,  by  prescription  or  graiit.  Prescription  was  only  allowed 
to  spiritual  persons^,  and  there  never  has  been  any  doubt  that  there  could 
not.be  a  prescription  in  non  decimando  agkinst  an  ecclesiastic  by  a  layman. 
The  reason  given  in  the  Bishop  of  Winchester's  case  is,  that  a  layman  could 
not  hold  tithes  in  pernancy. 

Tithes  were  given  originall)^  for  the  maintenance  of  the  <ihurch ;  it  wag 
necessary  therefore  to  secur^'  theni  against  the  oscitancy  and  ignorance  of 
the  clergy.  But  as  all  property  could  be  aliened  tx)ncuttentituM,  eis  qui  hs 
jure  requii-unturjiheY  might  oe  discharged  by  real  composition  and  grant  by 

parson, 

(1)  ^nte,  vol.  l,p.  620.  (i)  Jnte,  p.\93,        " 

(i)  Ante,  vol.  1,  p.  646.  (4)  ^n/e,  vol.  l,  p.  677. 
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V.Drake,  Hob.  8  B.  4.  4.  Re^.88.  F.  N.  B.  fol.  41.  ^.  %,  it  could  not  be  fanshaw 
without  a  recompense  to  the  church,  which  was  to  be  shewn  in  pleading. 
In  cases  of  grant  of  discharge,  all  the  books  agree  that  loss  of  the  deed  is 
the  loss  of  &e  discharge.  If  the  evidence  of  them  is  lo8t>  the  things  them- 
selves are  lost.  If  a  spiritual  person  had  prescribed  in  n<m  tf^cimando,  and 
it  wns  shewn  that  the  lands  had  come  into  lay  hands,  the  prescription  was 
broken.  Lord  Hobabt  also  says  that  the  case  of  tithes  differs  from  all 
cipher  cases,  for  whereas  prescription  and  antiquity  of  tin^e  fortifies  all  other 
titles,  and  supposes  the  best  beginning  that  the  law  can  give  them  ;  yet,  in 
the  case  of  tithes,  it  works  the  contrary,  for  even  the  grant  of  parson, 
patron,  and  ordinary,  though  good  in  time,  yet,  when  it  runs  out  to  pre- 
scription, it  dies  and  perishea.  And  touching  the  discharge  of  tithes,  and 
the  pleading  thereof  at  oommon  law,  it  is  to  be  observed,  that  they  are 
things  due  of  common  right,  and  therefore,  when  you  have  a  prohibition  in 
discharge  of  tithes,  you  must  conskler  it  as  a  plea  ia  bar  of  a  common  right, 
and  you  must  satisfy  the  court  of  your  discharge.  Therefore^  though  a  spi- 
ritual person  might  prescribe  in  non  dechntmdo,  a  layman  could  not. 

After  the  dissolution  of  the  monasteries,  the  le^lature,  aware  that  the 
lirescriptions  would  be  put  an  end  to  by  coming  into  lay  hands,  provided 
for  this  circumstance  by  enacting,  that  impropriations  and  tithes  should  be 
hdd  in  the  same  manner  as  they  were  by  theTeligious  houses.  Therefore, 
though  it  is  said,  and  truly,  that  they  are -lay  fees,  yet  they  are  not  so  to  all 
purposes.  And  in  the  hands  of  the  crown,  and  of  the  patentees,  they  are 
entitled  to  exemption  from  being  prescribed  against  by  laymen*  It  was 
therefore  Tery  solemnly  determined,  and,  upon  very  raatqr^  deliberation,  in  the 
case  of  the  Corporation  of  Bur^  v.  Evaw,  Com.  04&  ( 1),  that  n  non  dedmondo 
can  no  more  be  allowed  against  a  lay  impropriator,  than  against  an  ecclesi- 
astical rector.  This  was  followed  in  ^e  late  case  of  Peuithaw  v*  More  (2)  ;  and 
there  is  an  old  case  to  the  same  purpose,  el  WM  v.  Warner,  Cro.  Jac.  47  (3) . 
In  Jennings  v.  Lettis  (4),  the  court  of  exchequer  has  pursued  the  current  of 
authorities,  though  the  parties,  indeed,  have  not  acquiesced  in  it.  The 
casie  o^Famhaw  v.  Jordan  is  not  in  point :  it  wna  not  as , to  prescription  in 
non  decimando ;  die  defendant  insisted  upon  a  title  in  himself  that  Stainrode 
was  seised,  and  had  conveyed  to  him.  He  did  not  desire  a  presumption  of 
the  deed  of  severance.  But  in  the  present  case  the  answer  says  that  the 
tithes  were  severed,  but  by  whom  the  defendant  does  not  know.  If  the 
deed  of  severance  is  not  to  be  shewn,  it  is  a  chicane ;  you  do  not  know 
what  deed'  to  presume.  Mere  nonpayment  can  be  of  no  avail :  for  if  a  lay- 
man cannot  prescribe;  if  immemorial  nonpayment  alone  cannot  discharge, 
modem  nonpayment  can  be  of  no  effect  in  raising  a  presumption. 

It  is  said  that  the  impropriator  might  bring  an  tjectment :  but  what  im- 
propriator would  be  rash  enough  to  admit  himself  out  of  possession,  whidi 
bringing  an  ejectment  would  do  ?  As  to  the  hardship  that  may  attend  this 
case,  that  is  perfectly  immaterial,  for,  if  the  law  is  settled^  the  court  is  bound 
hy  it.  But  the  mischief  to  lay  impropriators  would  be  as  great  in  not 
.  allowing  the  rule,  as  it  can  be  to  allow  it  against  persons  daimiog.  And  it 
is  no  new  thing  to  say,  that  a  right  is  lost  when  the  evidence  of  it  cannot 
be  produced.  TbU-thorongh  is  lostjf  no  consideration  can  be  shewn  j  so 
feldn*s  good^  cannot  be  claimed  witfabut  shewing  the  grant. 

The  SolicjitM'  Qmkefal  in  reply.  Though  the  plaintiff  may  have  title  of 
oommon  right,  yet  if  that  tftfe  be  doubtfol,  whether  it  be  subsisting  or  ex* 
tinguished,  this  court  may  not  ifeink  proper-to  interpose .  This  is  not  a  mere 
prescription  in  non  dedmando ;  it  is  a  title.  The  objection  that  we  cannot 
shew  pernancy  is  not  conclusive.  Defendant  was  lessee  of  all  the  lands  of 
which  tithe  is  claimed,  so  that  both  in  the  case  of  h'miself  and  his  grandfo- 
ther,  no  more  could  be  done  thm  to  retain  them.     If  he  had  demised  the 

tithes 

(1)  jinte,  p.  72.  (3^)  Ante,  foLU  p.  IW. 

W^ntc  J,  91,  (4) -Ai/e,  p.  139. 
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1769.        tithes  with  the  land,  though  there  was  no  separate  rent  reserred,  thoogfc 
FANSHAw      there  had  been  no  apparent  pernancy,  yet  the  rent  would  have  been  increased 
^'  in  consequence.     As  to  Dronfield.  our  title  is  dear  ;  and^  as  to  Stubley,  it 

Is  presumable.    However  defective  our  conveyances^  may  nave  been^  they 
shew  a  severance,  and  take  the  title  out  of  the  plaintiff  (I). 

The  £x)rd  Ksbper.  In  this  case  two  points  have  been  argued  at  the  bar, 
though  one  only  has  been  insisted  upon.  1  shall  therefore  take  notice  of 
and  give  my  sentiments  upon  both  of  them,  though  1  think  the  present  cause 
ought  to  be  determined  upon  neither. 

The  first  is,  whether  a  layman  can  prescribe  against  a  lay  impropriator  in 
jwn  dectmando,  and  by  inun«morial  nonpayment  of  tithes,  acquire  a  right  of 
exemption  from  payment  of  them. 

I  do  not  find  the  general  doctrine  of  the  books  disputed  that  a  spiritual 
person  may,  that  a  lay  person  cannot,  prescribe  in  non  dechnando,  but  only 
In  modo  decmandi.  This  position  has  been  constantly  maintained  without 
any  restrictions  or  qualifications  whatsoever,  both  before  and  since  the  sta- 
tutes made  on  the  dissolution  of  the  monasteries.  And  this  harmony  of  the 
books,  and  invariable  opinion  of  the  judges  of  the  realm,  establishes  this 
proposition  for  law  in  all  courts  of  judicature,  as  effectually  as  if  it  had  been 
so  declaimed  by  the  legislature 

The  judges  and  reporters  indeed,  though  they  all  agree  in  the  law,  may, 
and  I  believe  do  differ.  In  assigning  the  reason  upon  which  this  law  was 
grounded.  But  this  does  not,  in  my  opinion,  weaken,  but  rather  strengthen 
a  point  so  fully  recognized.  For  where  the  law  is  clear,  and  universally 
agreed  upon,  and  yet  an  equitable  reason  does  not  obviously  arise  for  the 
introduction  of  it,  it  is  natural  to  suppose  that,  like  other  customs,  it  was 
introduced  for  general  reasons  of  utility  not  now  visible ;  and,  while  they 
are  permitted  to  prevail  by  the  legislature,  no  private  man  should  presume 
to  question  them. 

But  the  most  probable  reason  for  its  introduction  seems  the  one  assigned 
in  the  books  ;  in  favorem  ecciesia.  The  wisdom  of  the  law  gave  different 
liberties, 'rights,  and  privileges,  to  different  members  and  orders  of  the  com- 
munity. Particularly  Mifcia  tccletuB,  These  rights  are  sacred,  and  they 
can  never  be  altered  but  by  the  whole  community.  Our  kings  by  their 
coronation  oaths,  have  from  time  to  time  been  bound  to  defend  them.  And 
when  they  have  been  abused,  or  by  alteration  of  the  civil  circumstances  of 
the  times,  become  inconvenient,  the  legislature  has  redressed  theui.  1 
make  these  observations  to  shew  that  a  fixed  law,  whether  positive  or  com- 
mon, is  not  less  obligatory,  because  its  reason  is  above  our  comprehension. 

But  a  very  good  reason  for  this  law  may,  in  my  opinion,  bo  very  easily 
assigned.  The  laws  of  this  country  bad  said  tithes  were  due  of  common 
right,  to  be  applied  to  the  ends  and  purposes  for  which  they  were  ordained. 
Consequential  to  that  it  was  necessary  to  ordain,  that  the  temporary  pos- 
sessor should  not  alienate  them  from  those  purposes ;  and,  if  the  law  had 
permitted  a  prescription  in  non  deeimando,  a  door  would  have  been  left  open 
to  such  alienations,  though  juries  had  been  as  strict  as  Lord  Cokr  sup- 
poses them  regardless  of  their  oaths  (2). 

If  a  judge,  therefore,  is  to  pronounce  the  law  without  any  authority  for 

fisting  the  reason  of  that  law,  what  ground  has  he  to  alter  the  law,  because 

he  cannot  approve  the  reasons  that  others  have  given,  or  though  he  may  not 

be  able  to  assign  a  satisfactory  one  himself^     He  must  say  the  father  shall 

be  postponed  to  the  uncle  in  succession  to  his  own  son  ;  yet  the  reason  why 

land  gravitates,  and  cannot  ascend  to  the  father,  but  may  to  tiie  uncle,  is  not 

quite 

.  (1)  The  arguments  iu  tUu  case  are  almost  livered  in  the  one  cafie  have  been  aitributecl 

literally  the  same  with  those  used  iu  Jen-  to  the  other.    The  former  case,  which  was 

ning9  ▼.  LeiHM,  amie,  p.  139,  thongh  ascribed  taken  from  theMS.  of  one  of  the  ooonsel  In 

to  other  persons,  and  the  same  anthorities  that  cause,  had  been  printed  before  this  was  - 

are  dted  :  it  therefore  seems  most  probable,  observed ;  and  it  has  been  considered  im- 

that  by  some  mistake,  either  in  the  manu-  proper  to  omit  any  part  of  the  case  of  #Vm-> 

script  from  which  Jtemdng9  r.  L^lit  was  •haw  v.  Rethermm* 

taken,  or  from  which  the  rase  of  Fanihaw  ▼.  (2)  Bithop  if  WtncknterU  case,  tfafe,  vol. 

Botheram  was  published,  the  ailments  de-  I.  p.  119. 
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quite  geometrical.     He  must  have  said  Uiat  a  collateral  warranty  would         1169. 
have  bound  without  assets  (before  the  legislature  said  otherwise),  though      'ansbaw 
the  reason  in  the  books  is  not  quite  manly.     Yet  I  am  thoroughly  persuaded     rqthkrak. 
that  these,  and  all  such  propositions  in  their  origin,  were  grounded  on  great 
and  useful  prmciples,  because  they  are  a  part  of  a  system  of  laws,  that  have 
produced  the  noblest  constitution  in  the  universe. 

Therefore,  though  Mr,  WUhraham  would  explain  away  this  law  as  against 
a  lay  impropriator,  and  be  fine  mwnere  amicus  for  the  church ;  yet  I  must  be 
equal  to  both.  And  I  am  very  clear,  as  the  law  now  stands,  that  no  man 
can  prescribe  in  non  decimando  against  a  lay  impropriator.  The  cases  to  this 
effect  are  too  numerous  to  bear  citation. 

The  next  question  is,  whether  a  man  can  avail  himself  of  setting  up  a 
title  to  tithes,  without  giving  evidence  of  a  grant  from  the  parson,  &c.,  or 
impropriator,  by  shewing  that  grant,  or  by  proving  that  such  grant  existed 
and  is  lost. 

]a  the  first  place  it  is  to  be  observed,  that  the  parson  has  not  in  himself 
the  mere  right  of  things,  which  he  has  in  right  of  the  church  >  the  fee  sim- 
ple is  in  abeyance  3  so  that  every  act  that  he  has  done  may  be  avoided  when 
he  ceases  to  be  incumbent,  except  such  as  were  done  with  the  consent  of 
the  patron  and  ordinary.  So  that  the  question  is  narrowed  to  this :  could 
an  alienation  with  the  consent  of  the  patron  and  ordinary,  be  set  up  without 
producing  it  ? 

Tithes  in  kind  being  of  common  right,  the  parson  could  sue  for  the  sub- 
traction in  the  court  spiritual,  and  the  only  remedy  for  the  person  exempted^ 
by  discharge,  or  composition,  or  by  a  mpdus  decimandi,  was  by  prohibition. 
The  tithes  compounded  for,  or  discharged  by  a  modus,  became  lay  fee,  and 
therefore  the  spiritual  court  could  not  hold  plea  of  them.  And  if  through 
ignorance  in  such  case,  the  owner  set  out  the  tithes,  and  the  parson  took 
them,  he  was  a  trespasser.  The  composition  or  modus  became  a  spiritual 
fee,  and  was  sueable  for  in  the  spiritual  court. 

Fol.  38  in  the  register  seems  to  explain  and  confirm  this  state  of  the  mat- 
ter. Rex,  talijudki  salutem,  MonsiravU  nobis  A,  tenens  qua  dam  parte'  t?ia«. 
nerii  de  D,  quod  licet  E,  nvper  dominus  maneriijTdicti  per  guodda'  scriptum  inderi' 
tatum  dedissel  et  concessissel  F.  nuper  persona  ecdesw  de  D.  quatuor  acras  terra 
cum  pertine''tiis  m  eodem  manerio,  habeneT  4  tenend'  eidem  F.  et  successorihus 
suis  persottis  ecclesice  pradicUe  imperpetuum,  8f  idem  JP.  per  prmdicV  scriptum  de. 
tusensu  Sr  voluntate  episcopi  Lincolnia  diocesani  lod  pradidi  8(  I.  tunc  patroni 
4sccUsia:  prcedicta,  cottcessisset  pro  se  et  successoribus  <iitt,  quod  idem  E.  haredes 
8f  assignali  sui  imperpetuum  essent  quieti  de  decimis  viiulorum  Sf  lacticinioru 
in  manerio  supradicto,  pro  dictis  quatuor  acris  terrw  sic  sibi  daUs  et  concessis, 
idemq ;  E,haredes  8(  assignati  sui  semper  hactenusa  teporeconcessionispradicta 
de  decima  viiulorum  8;  laciicinior'u'  infra  maneriu  pdicf  quieti  esse  cosuevisseni : 
G,  tame*  nunc  persona  ecclesia  f dicta:  tenens  fdictas  quatuor  acras  terra,  pra* 
diet'  J.  assignalum  pradicti  Edwardi,  super  decimam  hujusmodi  viiularum  Sf  laC" 
ticiniorum  u^  eodem  manerio  sibi  prasiandam,  trahit  in  placitum  coram,  J^c. 
christianita^,  ^  ipsum  ea  occasione  multiplidter  inquielat,  in  enervationem  con^ 
cessionis  ^  donationis  pradictarum,  6(  pradicti  A,  dispendium  non  fnodicum  ^ 
gravamen.  Et  quia  discufsio  hujusmodi  donationis  et  concessionis  de  laicofeodo 
in  regno  nostro  initarum,  in  curia  nostra,  8f  non  alibi  iractari  ^Jieri  debet :  vobis 
fnvhibemus,  ^-c. 

Now,  it  seems  to  me  very  clear,  that  by  the  rules  of  law,  if  the  person 
8uii^  this  prohibition,  declared  in  attachment  upon  it,  he  is  bound  to  plead 
this  indenture  with  a  profert.  The  books  of  entries  prove  this,  and  I  can 
see  no  method  by  which  he  could  avail  himself  of  this  discharge,  without 
the  production  of  the  original  deed  whereby  he  claimed  this  discharge. 

It  is  observable  on  this  writ,  that  the  prohibition  must  be  supported,  not 
cmly  by  the  grant,  but  an  averment  of  the  continuance  of  the  recompense  to 
the  church,  G,  nunc  persona  Ecc*  pradw  tenens  prad*  4  Acras :  which  makes 
Ibe  position  of  Lord  Hoaiar,  in  Slade  v.  Drake,  f.  297  (1)>  questionable,  that 

thQ 
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1759.  tlie  grant  of  panon,  patron^  and  oVdinat-^y  fs  good  of  itdelf,  ipKthout  any  i^' 
FANSHAW '  compense  or  considerattoa :  though  that  noiaoto  seems  to  be  cotMi6enanced  in 
the  bishop  of  Wwchester's  case,  2  €o.  S8  (I).  Btitthat  opinion  seems  to  be 
grounded  on  thfs^  that  a  recovery  agaSnst  the  parson  with  an  ofW  prier  of  the 
patron  and  ordinary,  and  judgment  by  deCauh^  would  bind  the  church. 
Which  I  conceive  was  owing  to  the  credit  of  a  recovery  intended  to  be  made 
on  title,  for  I  tiannot  find  tfiat  pa^son^  patron,  and  ordinary^  could  alien  the 
possessions  of  the  church,  without  a  perdurable  recompense. 

1  am  therefore  of  opinion,  that  at  common  law,  no  man  eould  avail  him- 
self of  a  discharge  from  tithes. bv  grant,  but  by  producing  it. 

The  next  consideration  is,  what  difference  is  introduced  by  the  statutes^ 
and  whether  title  can  be  made  to  tithes  without  producing  such  grant  at  this 

time. 

By  Stat.  31  H.  8.  c.  13.  s.  2.  parsonages  appropriated,  belonging  to  dis- 
solved monasteries,  are  to  be  held  and  enjoyed  by  the  king,  his  heirs  and 
successors,  in  as  large  and  ample  a  manner  and  form,  as  the  religious  persons 
held  the  same.  Now  the  religious  persons  held  the  appropriations  with  a 
title  by  common  right  to  tithes,  uncontrolled  by  a  prescription,  in  non  dtci* 
nutndo,  or  by  any  title  set  up  against  them  by  any  means  but  a  grant  pro- 
duced, shewing  a  severance,  or  by  real  composition,  as  I  have  before  endea- 
voured to  make  out.  * 

In  this  sense  the  statute  is  taken  by  the  court  in  the  case  of  the  CorporatUm 
of  Bury  v.  Evatu,  Com.  Rep.  651  ^2),  where  this  observation  is  made,  ''As 
Lord  HoBART  saith,  in  Siadt  and  Drakes  case.  fo.  296 (8),  a  temporal  person 
succeeding  a  spiritual  person  in  discharge  (atid  it  is  the  same  in  the  percep- 
tion of  tithes),  is  to  be  reckoned  as  a  spiritual  person,  and  not  as  a  tem- 
poral ;  and  consequently  a  man  who  could  not  prescribe  against  an  eccle- 
siastical person^  cannot  any  more  prescribe  against  the  patentee,  who  derives 
his  title  from  and  tmder  him,  and  is  in  nature  of  his  representative."  If  be 
cannot  prescribe  against  a  temporal  person,  which  must  be  by  plea,  because 
that  temporal  person  is  in,  virtute  and  tc  statuH,  in  the  place  and  capacityof 
the  spiritual,  the  same  reason  holds  against  his  pleading  in  any  other  man- 
ner, or  any  other  discharge  or  exemption  against  a  temporal,  than  he  eonld 
have  insisted  on  against  a  spiritual  person. 

But  it  is  said,  that  tithes  are  now  become  lay  fees,  and  persons  may  have 
remedy  for  recovering  their  rights  to  them  in  the  king's  temporal  courts; 
and  that  they  may  be  assured  and  conveyed  as  lands  and  tenements ;  and 
therefore  it  is  said  that  a  man  may  make  the  same  title  to  tithes  as  to  any 
other  inheritance,  and  that  he  may  supply  the  loss  of  this  original  grant  by 
subsequent  conveyances  and  possession.  But  it  seems  to  me  that  this  statute 
d2  H.  8.  is  silent  as  to  the  manner  in  which  a  person  knust  make  out  his 
right  to  tithes  against  the  church,  or  patentees  'standing  in  the  place  of  the 
church.  The  statute  seems  to  have  left  that  as  it  stood  at  law,  and  only  pro- 
vides that  a  person  lawfliUy  seised  or  possessed  of  tithes,  and  disseised  or  put 
out,  might  assure  and  recover  them  in  the  king's  courts,  like  other  tempo- 
ral possessions.  Before  this  statute  the  king's  temporal  courts,  exercised 
no  jurisdiction  over  them :  they  could  not  foe  demanded  in  a  praecipe  or  other 
writ ;  no  writ  of  covenant,  no  fine  could  be  levied  of  them  ;  and  the  sta- 
tute supposes  that  the  chancery  was  to  devise  and  form  new  writs  for  reco- 
very of  them  :  though  this  was  found  unnecessary,  as  the  judges  were  of 
opinion  that  a  special  count  would  answer  that  purpose. 

But  the  statute  was  anxious  not  to  be  expounded  so  as  to  vary  the  trial 
of  the  right  to  take  them,  or  the  defence  against  paying  them.  And  there- 
fore the  seventh  section  provides,  "  That  this  act  shall  not  extend,  nor  be 
expounded  to  give  any  renbedy,  cause  of  action,  or  suit  in  courts  temporal, 
against  any  person  refusing  to  set  out  his  tithes.  But  in  all  such  cases  the 
person,  being  ecclesiastical  or  lay,  shall  have  his  remedy  in  the  spiritual 
court,  according  to  the  ordinance  in  the  first  part  of  this  act  (section  2.J, 
and  not  othierwise.**  So  that  this  act  seems  to  have  left  the  stnt  for  sub- 
traction 

(1)  AnU,  vol.  1,  p.  1 19.  (2)  ^Hic,  p.  Z2.  (3)  .^nie,  vol.  1 ,  p.  314. 
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tKfKtiQit_Qf  UUusi^  lod  tfat  defence  i^auivt  such  action,  as  it  was  left  by  the        1750. 

iM  Anil  persona*  being,  purtios  im4  priviea  tq  tny  sucb  suit,  ahp^l  and  pwy     ^^_*j; 
Boake  and  b^ve*  big.aud  their  lawful  ^iiooj  demanclj.  or  proseoition^  iippeal^ 
prohibitions^  and  all  other  defences  and  remedieii  in  every  wcb  9uit^;^cordt» 
iiig io  th^ Mtidecclesiasticfi}  laws^  aiidlav«  and  «tatniea 0(^19 realm,  in  as 
«inple  and  liberal  manner  and  form  as  they  migb^  have  bad>  if  thU  act  bad 

«eirer  been  made/*    .  

-  It  is  true  ibat  in  all  cases  of  temporal  rigbtSj  the  eonrts  of  law  consider 
^nisia^  limg^h  0^  pa^ifica.pfmmuf  as  the  b»s(  evidence  of  title  .1  I  )(bindk  it  one 
of  the  wisest  and  moaisolid  rules  of  Uie.law«  They  will  therefore  presume 
alale.  titles,  in,  jvf rising  ;barred  by.  other  conveyances  pnpbably  lost  fbeeause 
the  poaseesion  ioonfynry  tp  thoaa  conYeyanees>4»nnot  otherwise  be  accQuntsd 
for.  foasession  is  so  strong,  a  tiUe»  that  a  judge  may  have  emphatiosily 
aaid,  he.  wjpuld  presume  an  act. of  parliament,  to  siip^^crt  and  Cf^nftrm  it 
Fkiaseasion  is  a  title  to  recover  iipoti^  and  pHm4 facie  evidences  tbe  merss 
fight.  But  not  in. this  cmtmokum.  Que  case  of  tithes^  .for  there  it  cfvidenoes 
no  right,  though  it  sbould  be  uhrq.  memmtm  kamimi  ,quieta  jet  paqjfka^ 
Whene  possession  evideo^s  a  figbt>  there  may  be  vtfaaon  to  presnme  some* 
what  tcaoswer  a  stale  and  Uitent  title :  but  where  .possession,  does  not  evir 
deuce  a  ri^t^  there  seetns  to  be  no  ground  for  such  a.pisanmption.;  be* 
CBMse  Aat  would  he  to  pcesume  a  tiUe«  I  suppose  in  this  reasoning  Aat  I 
havie  befoi^  proved,  what  is  in  effect  conceded*  thtt  simple  possesaion^is  as 
Hieffectiuil  jjgainst  .a  lay  impropriator  as  against  a  spirituid  person* 

But  it  is  objected,  if  this  be  so,  no  man  can  safely  purchase  from  a  lay 
lmpB<>piiator^  for  (he  deed  of  .severance  cannot  be  preserved  for  isver  1  and 
if  the  deed  be  lost,  the.  tide  is  lost>  and  the  inheritanoe  porohased  referts  t^ 
him  that  sold.it^  But  Iby^no  m«ans  think  ibis  conseqneaoe  would  enaUe; 
for  1  do  notihink  it  necessary  to  this  defence  to  produce  the  deed  of  sever- 
«mGe,.jbutio.giva  evidence.  tbi^t.4here  was  one.  The  law  requires  only  the 
best  evidi»ce  that  the  thing  in  dispute  will  admit  of,  and  a  very  slight  proof 
night  be  sufficient  .to.estt|bAiib.sncb  a  deed  of  severance,  though  it  were  lost 
..  And  thiesefore  ^e  opinion  tiuil  I  give  i^  only  that  a  title  cannot  be  set.  up 
at  knr  against  the  commim  right  by  length  of  possession  of  ..the  tithes*  Dr 
by  simple  gzanta  of  tbem^.oc  by  both  together. 

.  I  have  giTfeui  m^  opinion  upon  the  points  of  law  abstractedly  considered :  I 
willjiQw  apfJ3P.lhe[B  to  the  patticular.evideace.of  this  casey,and  to  the  juris- 
diction of  tills  court.  .... 

9  Feb.  da  £liz^  ibis  rectory  of  the  church  of  Dronfield  Was  vested  in  the 
crown,  and  the  tithes  arising  in  Dronfield. and  Holmsfield  >W0re  severed  and 
granted  to  Edmund  .Downing  and  Miles  Doding  and  their  heirs.  1  am  of 
Dpinion  tbat  from  .that  moment  these  parcels  became  lay  ^e,  discharged- of 
4dl  privUege  and  protection. that  was  oonnectt^  to  them  by  the  statutes  as 
apiritoal  inheritances ;  and  that,  between  the  proprietors  of  them,  and  all 
persona  daimingunder  the  grantee,  every  species  of  defence  was  aD.(l  is  com-- 
petent  as  between  plaintifiPs  and  defendants,  in  a  contest  respecting- any  other 
lay  inheritancer)  and  the  recoaveyaacao£these  tlfhes  not  being  pnodueed,  I 
-cannot,  consider  the  plaintifP  as  making  any  title  to  them. 

..  The  residue  o£  this  rectory,  for  what  appears  to  tbe  oontrairy,  continued 
in  the  crown  to  the  24(h  of  May>  1612,  and  is  then  granted  to  JTmneis.  Hot- 
lice  and  .Francis.  Pltelps,.  and  their  heirs,,  and  particularly,  all  ii^uts  in  Col- 
ibaton  and  Stubley,  iat  ai.  4.  July »  4  Car.  1(138.  The  said  premises  are 
conveyed  for  a  consideration  of  'ibOL  jto  {Aonel  Fanshaw  and  bis  heirs. 
From'l62d  to  this  time,. a  period  of  181  years,  this  residue  is  aufqaosed  to 
have  descended  without  any  intervenii^  settlement  to  the  present  plstintiS; 
and  though  no  enjoyment.has  ever  been  hadof  tiie  right  in  quedtioii,  which 
jdl  this  time. has  been  alienable  -,  :a  court  of  eqnity  is  desired  to  interpose, 
-and  disturb  a  right  eojoyed  for.almosi:a  century:  and  a  luAf.. 

Now  that  kind  of  equity  is  beyond  my  comprehension.  Bills  for  quieting 
men  in  their  rights  and  possession^  against  the  latitude  of  legal  controversies, 

and 
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and  muldplicity  of  aaits^  liave  manifeBt  eqdiCy  dealt  with  a  aober  hand.  Bat 
bills  to  disturb  and  disquiet  men's  possesuans  would  be-  in  jkhe  highest  degfB& 
ngorous  and  oppressive.  The  voice  of  the  law  is  catfeat  emptor  f  the  voice 
of  equity  is,  teneai  emptor,  tjiough  his  title  be  bad  and  defective,  if  he  has 
not  purchased  with  iniquity. 

The  defendants  appear  before  me  with  a  merit  which  this  court  ever  re- 
cognizes j  the  merit  of  being  purchasers  for  a  valuable  consideration  I  widi 
respect  to  the  tithe  of  Dronfield  and  Holmsfieldy  they  appear  to  be  purchasera 
before  the  g^rant  of  Jac.  I,  in  which  the  grant  of  Queen  Eliiabethis  except- 
ed ',  and  with  respect  to  the  tithe  in  Stubley,  they  are  purdiasers  in  tfie  year 
16^2,  with  a  regular  deduction  of  title  to  the  defendants. 
'  So  tliat  I  should  decree  for  the  plaintifip  against  about  180  years  quiet 
possession,  when  he,  and  those  in  whose  place  he  stands,  have  been  guQty 
of  a  wilful  and  inexcusable  negligence  during  that  whole  period.  And  upon 
what  ?  Because  the  title  of  the  purchaser  may  be  defective  in  law.  Now 
that  seems  to  me  to  be  contrary  to  all  equity  -,  a  purchase  for  a  valuable 
consideration  is  a  bar,  to  the  jurisdiction,  unless  repelled  by  shewing  that  the 
purchase  was  made  against  conscience.  Will  it  be  said  they  purchased  with 
notice  of  the  common  law  right  of  the  rector  ?  How  can  I  say  that  at  thia 
distance  of  time  ?  How  can  I  say  that  no  other  parts  of  this  rectory  were 
severed  >  That  the  purchasers  were  not  made  to  believe  they  were  ?  And 
either  of  these  cases  would  bring  them  under  the  protection  of  this  ooort. 
Nay,  I  am  of  opinion,  the  paying  their  money  does  5  and  that  the  phuntiff 
must  repel  the  merit  of  that,  by  affecting  the  purchase  with  iniquity,  to  en* 
title  himself  to  the  aid  of  this  court. 

I  may  be  mistaken ;  but  in  my  judgment  and  conscience,  I  think  I  should 
pronounce  on  the  most  narrow  and  illiberal  principles  in  decreeing  for  the 
plaintifip,  and  make  this  court  an  inquisition  to  torture  men's  titles. 

However,  I  lunre  much  more  able  judgments  than  my  own  to  strengthen  me 
in  this  opinion^  The  case  of  Medley  v.  Taimey,  8  W.  3  (1),  was  much  weaker 
for  the  defendant  than  the  present  case.  There  the  defendant  insisted  only 
on  a  deed  of  purchase  of  the  laud  tithe-free  in  1052  j  and  though  but  forty-two 
years  possession  in  the  defendant,  and  consequently  the  same  laches  in  the 
plaintifip,  the  court  left  the  parties  to  law,  and  dismissed  the  bill.  The  ob- 
servation on  this  case  in  Comyne  is,  •  *^  it  is  probable  the  defendant  had  a  le- 
gal exemption,  which  the  plaintifif  waa  conscious  .of,  but  thought  to  take  an 
advantage  of  Uie  loss  of  the  defendant's  deeds  :  but  the  court  not  fevouring* 
his  design,  dismissed  his  bill.*'  It  is  ten  times  as  probable  here,  that  the  de- 
fendant originally  had  a  title.  For  the  tithes  themselves  have  been  actually 
bought  and  conveyed  several  times  over. 

The  next  case  is  the  Corporation  of  Warwick  v.  Luca$  (2),  where  a  defendant 
insisted  generally  on  a  discharge  by  virtue  of  a  prescription,  bull,  order,  or 
other  lawful  means,  and  had  ever  since  been  held  free.  The  bill  was  dispaia- 
sed.  Now  in  these  two  cases  the  court  determined  that  equity  could  not  give 
its  assistance  to  disturb  men's  possessions,  for  in  neither  was  there  any  pre^ 
tence  of  a  severance. 

And  the  comment  in  the  report  to  avoid  the  efifect  of  them  is  destitute  of 
truth  and  sepse.  It  is  said,  '*  in  these  cases  it  did  not  appear  directly  whe- 
ther the  deftsndant  could  make  out  a  legal  discharge  or  not."  Now  in  J/ed- 
ley  V.  Taimey,  it  directly  appeared  that  he  could  not,  for  the  defendant  only 
insisted  upon,  and  only  proved  at  the  hearing,  the  deed  of  1752,  and  swore 
by  his  answer  all  other  deeds  were  lost.  In  the  second  case  no  particular 
exemption  was  insisted  upon  by  the  answer,  yet  the  report  goes  on,  *^  it  was 
probable  they  could,  and  the  plaintifiTs  thought  it  so  probable,  that  they 
cared  not  to  try  that  point,  and  consented  the  bills  should,  be  dismissed  vrith- 
out  costs."  ^ow  how  could  the  phuntififs  think  that  the  defendants  could 
shew  a  severance  or  coinpo8itk>n,  when  they  had  alleged  no  such  thing  in 
their  answers }  But  what  is  the  conclusion  ?     '^  If  the  defendant  has  a  pnv- 

babl^ 

(1)  ^Mic,  vol.  1,  p.  620.  ;  .  : 

(2)  Qted  in  the  Corporaium  of  Bury  Si.  BdmuHd  y.  £miiw,  ante,  p.  62« 
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liable  groimd  of  discharge,  U  U  not  proper  to  decree  against  it,  without  put-         1760. 
ting  it  in  a  way  of  examination,  which  the  court  seemed  willing  to  do  in  these       rAHsHAwr 
cases."    And  in  the  case  of  the  Corporation  of  Bury  v.  fieons  ( 1)/  the  grounds     .^,..^'„  ^  ^ 
^  the  determination  with  respect  to  the  discharge  were,  ^*  there  is  nothing  to 
indnce  a  probability^  that  Eldo  Farm  and  Haw  Farm  were  the  same>"  so 
that,  with  respect  to  the  present  case,  I  consider  these  three  cases  as  au|tbo- 
rities  for  my  decision. 

But  here  I  desire  to  be  understood  that  I  express  no  concurrence  in  the 
other  point  in  the  Corporation  of  Bur%  y,  Etafii,  viz.  that  a  court  of  equity 
would  decree  against  a  Iqng  and  pacific  poissessioa,  if  no  probable  discharge 
is  alleged.  Fur  29  Car.  2.  Dr.  Reeves,  deaaof  Windsor,  exhibited  his  bill 
against  Mr.  Levison,  to  discover  writings  concerning  some  tithes  in  Wool- 
verliampton*  parcel  of  the  corporation  of  the  deanery :  the  defendant  pleaded 
a  fine,  levied  Hil.  13  £liz.  and  non  claim  by  the  present  dean,  which  was 
allowed  to  be  a  good  plea.  For  as  I  am  at  present  advised,  1  renounce  all 
concurrent  jurisdiction  on  the  legal  right  of  tithes,  and  think  I  can  only  de- 
cree on  an  equity. 

*  I  do  not  know  whether  the  authority  of  these  two  cases  has  ever  been 
decreed  against ;  they  have  never  been  appealed  from,  which  gives  them 
great  strength  in  my  eye ;  and  the  case  of  the  Corporation  of  Burjf  v.  Evans 
is  a  mere  legal  detenQination«  without  a  grain  of  equity. 

It  18  a  hard  case  to  make  a  man  lose  what  he  has  innocently  purchased. 
So  hard,  that  the  rigor  of  the  law  treats  it  with  equity.  A  mortgagee  getting 
a  verdict  against  the  opinion  of  the  judge,  shall  not  be  molested  with  new 
trial  for  the  honesty  of  the  cause.  A  wrong-doer,  per  negUgcntiaiH,  shall 
have  the  same  indulgence.  And  shall  a  court  of  equity  wrest  from  the  owner 
inheritances  descended  from  an  ancestor,  and  bought  with  the  patrimony  of  a 
femily .  1  profess  I  cannot,  as  a  judge  of  this  court,  have  a  difficulty ;  Equi^ 
ia$  enim  iucet  ipsa  per  «e,  dubitatio  cognitioiiem  iignifica^  infurue. 

Bill  dismissed  as  to  this  point  wi&  costs. 

(\)»tpnu 


H.  32  Geo.  2.    1759.    Sloan  r.  Dr.  Vemm.    [MS.] 

COBiYN  and  Wiliiama  appeared  to  shew  cause  against  a  prohibition  to  stay  Ubel  in  the  wpi^ 
proceedings  on  Dr.  Vernon's  libel  in  the  ecdesiastical  court  for  Easter  ntnal  coart  for 
offerings  by  law  and  immemorial  custom  due  and  payable.    The  answer  dc-   J'^^'^'l"** 
nied  the  custom.    And  Norton  insisted  this  was  the  common  case  of  a  ens-  ^it^^rtalewiT 
tom  disputed,  and  that  a  prohibition  ought  to  go  of  course  5  but  the  counsel  umdnetrnd 
for  the  defendant,  Dr.  Fernon,  contended  this  was  a  matter  properly  cogniz«  prngabU.  The 
able  in  the  spiritual  court,  who  having  cognizance  of  the  principal,  [the   •!>*«»  denied 
tithes,]  had  idso  of  the  custom,  which  was  the  accessary,  and  instanced  cases  gnd^wftfr  » 
of  procurodons  and  pensions  where  prohibitions  were  refused  1  P.  W.  657.  pcohibitioii 
Str.  421.    The  court  seemed  to  think  these  cases,  being  cases  between  the  granted. . 
detgy  onboth  sides,  and  not  between  clergy  and  laity,  made  a  material  dif- 
ference.    Per  Curiam,  Do  you  not  cliiim  under  a  custom  which  is  denied  ? 
[Defendant's  Counsel.]  We  must  necessarily  shew  a  custom  as  to  the  quan- 
turn;  for  though  of  common  right  an  offering  is  due,  non  constat  how 
much.     Cur,  Let  it  stand  over,  that  those  who  appear  against  the  prohibi- 
tion may  argue  it  at  large,  if  they  think  they  have  a  foundation  (2). 

(2)  It  msf  be  presomed  that  the  prohi-  dant  demarced,  and  which  demurrer  was 

bition  was  afterwards  g(r|Mited ;  for  it  a»-  oyerruled.    (MS.  case,  GwiU.  889.)      The 

pears  that  Hr.  Veraon  afterwards  filed  a  bill  order  overriding  the  detDiinref  has  not,  how- 

|br  Easter  oSferiDga  only,  to  which  the  defen*  erer,  been  foand. 
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1769.  T.  32  &  33  Geo.  a.    1759.    Scacc. 

N-^-^        Bemers  v.  BilUtt.    [Decree  Book|  12th  Jujy,  1759 J    Gwill.^l. 

^vY^^  ^J>-  npHIS  was  a  bill  of  revivor  and  supptement ;  and  the  bill  stated,  that  the 
^i!l h^dbe!^'  defondant,  the  reetor,  hi  Hil.  Tv  1755,  exhibited  his  bUl  Jigainst  Jolia 

already  fonod  Borrow,  for  an  aecount  andpaymeat  of  tithes  of  <|ertain  lands  therein  nisn- 
on  an  ime  tioned.  To  which  bill  Barrow  put  in  an  answer^  and  inetsted  on  a  modirt.of 
directed  in  4o«.  a  year,  in  lieu  of  all  tithes.*  That  after  the  putting  in  of  suoh  answer^ 
thTdefe^)!^'  the  pkintiff  and  one  Eliza  Bendick,  as  the  owners  of  the  said  lands^  filed 
hf  answer  sob-  ^^^  hill  in  this  court  against  the  defendant  Hillett,  praying,  that  the. said 
mitdng  to  the  modtu  might  be  established;  to  which  bill  the  defendant  put  in  an  an- 
^'^i^.i^^  swer,  bat  before  any  proceedings  were  had,  the  plaintiff  purchased  Elisa 
?^to%  m1  Bepdick's  interest,  whereby  the  suit  became  abated,  and  the  plaintiff  there^ 
tablished,  bat  ^^  ^^^  ^^  hill  of  revivor  and  supplement.  The  plaintiff,  by  hii  bill  o£ 
thepUintiir  was  revivor  and  supplement,  then  stated,-  that  the  cause  Institute  by  the  defends 
^^  ^  ^7  ^^  against  Barrow  was  heard  on  the  SHh  July  1767,  when  the  court  direeted 
^^endants    themoduf  to  be  tried  at  law,  at  the  next  assizes  for  Suffolt$  flutthe  iasoe 

was- tried,  and  a  verdict  found  for  Burrow,  the -plaintiff  in  the  isfene.  -And 
the  coort,  on  the  cause  being  set  down  for  forther  directioiis,  dismissed  Hil** 
]ett*8  bill  with  costs :  the  bill  of  revivor  and  supplement  therefore  praye^^ 
that  the  suit  might  be  revived  and  the  moiu$  be  established.^ 

The  defendant,  in  his  answer,  adtaiitted  the  sevend  proeeedings  as  stated 
In  the  bill,  and  submitted  to  the  modMB  being  establii^iisd :  and  imon  the 
hearing,  and  upon  readhig  the  'said  two  clauses^  in  the  cause  or  WiUeU 
and  Burrcfw,  the  court  decreed,  that  the  md  mmimt^  of  40t.  should  be.  ea^ 
tablished,  and  that  the  defendant- should  observe  and  perform  the  saoae 
during  lus  mcumbency :  aAdt>rdered  the  jribiutiff  to  pay  the  defendant  his 
costs,  to  be  taxed  by  tiie  deputy  remembranoer.r 

Sir  Thomas  PABKsa,  Kni.  Lard  Chief  Barim. 


Sir  Stdnby  Uafpord  SifiMH>  Knt.    >  4. 

Sir  RuBAM D  Adams*  Knt.  J  ^^^^'• 


Adams* 

T.  32  &  33  Geo.  2.  1^759.    Scacc. 
Thomas  v.  Price.    [2  Wood,  547.]     GwiU.  871. 

A  oewly erected  fTlHE  bill  stated,  that  the  plaintiff  was,  in  the  year  1742,  lawfully  pre- 
to  andtn^the*'  «ented  to  tlie  vicarage  of  Cadoxton  near  Neath,,  in  the  county  of  GUir 

inicQ  of  an  an-    i^organ,  and  w^s  entitled,  a«  vicar  thereof,  to  all  the  vicarial  tithes  of  what 
dent  mill,  and    kin4  soever,  arising  in  th^  pfurish,  or  to  some  pecuniary  satis&cdon  in  lieu 
with  part  of  the  thereQjf,  and  partl^uUrly  to  the  tithe  of  the  toll  ari8;i\g  from  all  miUs  there- 
wl^nt  mm**i^  in ;  that  the  defendants  Price  and  Williams  bad,  from  tjie  first  of  May,  1746, 
liableTtodie'  "  occupied  certain  water  corn  grist  piills  in  the  said  parish,  either  in  their  own 
payment  of        rights  or  i^  tepants  to  other  persons,  at  which  mills  they  had  yea]:ly  ground 
tithes.    The       great  quaaiities  of  corn^gra\n,  and  malt,  to  the  tithe  of  the  toll  of  which 
tithes  are,  how-  qq^j^  gQ  ground  at  the  said  mills  he  was  legally  entitled  ;  that.&e  had  ac- 
tare  of^a  per^^  cordingly  applied  to  the  defendants  for  a  satisfaction  for  the  said  tithes  ;  that 
aonal  tithe  only  the  defendants  preten4e4  that  there  ha4  been.aji  apcient  mill  in  the  parish 
(that  is  to  say),  "whicb  was  exempt  iron^  the  payment  of  tithes.,  and.  which  through  length  of 
^  di^^  ^"^     ^°^  ^^  decayed,  and  been  token  down,  and  new  mills  erected  thereon  witii 
profitoaiUnc     ^^®  ^^^  materials;  and  that  therefore  no  tithes  were  by  law  due  for  the 
from  (com,  &c.  same.     But  he  insiisted,  on.  the  contrary,'  that  the  mills  for  which  he  now 
ground  in  the      demanded  tithes  had  been  erected  on  a  part  of  the  parish  where  no  ancient 
niill,  o^<^r  and     mju  y^^  ^ygf  stood,  for  that  they  were  erected  on  a  new  channel  or  current 
dental  charm    ^  water,  which  had  been  diverted  from  ito  ancient  course  into  a  new  cut 
^^^*  made  for  some  private  purposes  of  the  owner  of  the  soil  on  which  the  same 
was  made  5  that  they  also  pretended  that  there  were  no  mills  in  the  parish 
but  what  were  exempt  from  the  payment  of  tithes  5  but  that,  on  the  con- 
trary, there  were  several  ancient  mills  therein  which  did  pay  tithes,  or  some 
recompense  in  lieu  thereof.    The  bill  therefore  prayed,  that  the  plaintiff 
might  have  a  discovery  of  the  quantities  of  com  and  malt  ground  at  the 

said 
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Mil  teillfl  ifiieachy^ear  i  the  vidtte  of  the  toll  on^  mulcture  thereof  ^  and  that 
the  defendaiits  might  be  decreed  to  come  to  a  }ust  and  fair  account  for  the 
yalue  of  th6  rtnid  tlthes>  and  pay  to  bim  what  should  appear  to  be  justly  due 
%»n  8ueh  aoeouDt. 

Thedefeodaut  Williams  admitted,  that  the  plaintiff  was  vicar  of  the  parish, 
and  entitled  toall  s  midl  and  Vicarial  tithes  yeiurly  arising  therein,  or  tu  some 
petuitiarysatisftictioB  in  lien  thereof  5  but  whether  he  was  entitled  to  the 
«lth^  of  tiie  toll  ariaing  ft-om  all  mills,  and  particularly  fracn  the  new*  erected 
mill,  he  could  not  say.  He  said,  that  the  lordship  of  Cadoxton,  and  the 
seineral  messuages  and  lands  belonging  thereto,  together  with  the  rectory 
and^dvowsonof  the  pdrish-chunch  ^f  Cadoxton,  had  been.anciejitly  held 
and  enjoyed  by,  and  were  part  of  the  possessions  of  the  abbots  of  Neath 
Abbey,  and  thcif  svieceesors^^as  lords  of  the  manor  of  Cadoxton  near  Neath ; 
Ufaat  the  said  manor  or  lordship  was  90W  .vested'  in  iL  Stanley,  George  Rice, 
and  H.  Con^tan ;  that  the  earl  of  Blipok  was  entitlcnA  to  the  rectory  and 
advowson  of  the  pai^h-church,  and  to  such  tithes  as  belong  to. the  impto- 
priate  tector  thereiof  ^  that  the  said^G^  Riee  in  his  own  right,  the  defendant 
M.  Price  as  lessee  to  H.  Stanley*,  and  thia  defendant  T.  Williams  as  lessee 
t^  H.  Compton,  were  seised  of  and  entitled  to  the  rents  and  profits  of  the 
aeveral  messuages  and  lands  in>  thepartah  of  Cadoaton,  wfaiei».  were  part  and 
parcel  of  the  tord^pof  Osdoxton  niMW  Neatly  and  were  paveel  of  the  poa** 
aessions  of  4he .said abbots  of- Neath  AM^and  their  successors;,  tliat  on 
part  of  the  possessions  of  the  said  abbots,  on  a  certain  brook  caUed  Clydach, 
kk  the  said  parish,  'there  was  an. ancient  mill  which,  from  time  beyond  the 
memory  6fmfm>  had  been- free,  quit,  and  exempt  from  tithes  j  that  the  de- 
Xendaat  M.  FHce,  as  lesse  of  Anne  Stanly,  whme  estate  therda  H.  Stanley 
aow  had,' and  T.  Williams^  theihther  of  this  defendaat,  who  was  then  the 
leaaee  of  H.  Compton  and  G.'Riee,  beii^  possessed  of  the  said  ancient  mill, 
as  parcel  of  the  estate  which  hetatoibve  belongad4o  the  said  abbey  of  Neath, 
di<^  in  the  year  114^^,  puli  down  4he  said  avcieat  jM\,  and  with  some  part 
tf  the  materials  thereof -erect  and  hnfl#  another  mill  on  the  stream  of  the 
and  brooki  A»d  on  lands  which  were  theretofore  part  of  the  possessions  ef 
Hie  said  abbots*  aitd  whidi  far  time  immemaiial  had.  been  fr^e  and  exempt 
from  the  payment  of  tithe  5  that  the  defendant  M.  Price,  and  J.  Williams 
fhe  father  of  this  defendant,  having  bidlt  such  new  mill,  this  defendant  and 
the  said  owners  of  it  permitted  the  other  defendants  to  hold  the  said  new 
eeeeced  miU  daring  sereral  years  as  tenants  to  them,  the  profits  of  which 
Trere  payable- in  ^ares,  as  in  the  said  answer  i»  mentioned ;  that  he  had  not 
ai  any  time  theretofolre  occupied  any  mills  whatsoever  in  the  parish,  save  tiie 
and  mffl  ;  and  he  admitted*  that  he  had  never  paid  the  plaintiff  for  the  toll 
lurising  therefrom  for  any  time  since  he  became  possessed  of  the  profits 
thereof ;  hut  he  insisted,  that  he,  as  the  lessee 'Of  the  estate  of  H.  Compton, 
and  the  said  G.  RSce,  aad  M .  Price,  were  landlords  of  the  said  mill ;  and  that 
no  tithes  whatever  wn«  due  by  any  right,  usage,  or  custom  within  the  parish, 
from  any  rents  paid  to  them  as  landlords  ;  and  that  the  same  so  paid  to  them 
ought  to  be  esteemed  as  an  annuid  e^qience  issuing  from  the  profits  of  the 
mill ;  and  that  if  any  tithe  was  due  from  the  said  mill  to  the  plaintiff,  it  was  due 
from  the  miller  who  oedupied  the^  same  as  a  personal  tithe  only,  to  be  paid 
W^i  ^f  the  3|efbt  prqfistf.mnde  by  tl^q  miller  after  all  deductions  whatsoever ; 
mod  tiiarefor^  he.  vf^s  ppjt,  as  landlord,  obliged  to  set  forth  the  com,  grain. 
Of  rmalt  paid  or  delivered  by  the  said  respective  millers,  but  that  the  plain- 
liff  shpuld  resort  for  s^itiafiiiction  therein  to  the  respective  millers  who  were 
iha  OjDGupifv'S  thereof.  He  farther  said,  that  if  the  new  erected  miUs  should  > 
notwithstanding  their  having  been  erected  with  part  of  the  same  materials, 
and  on  the  stienm  of  the  same  brook  as  the  ancient  mill,  and^n  land  exempt 
from  the  payment  of  tithes^  be  subject  and  liable  to  the  payment  of  tithes^ 
yet  that  no  .tithe  oughi  to  be  paid  by  new  erected  mills  until  such  tame  as 
thfcy  had  fully  cleared  the  expence  of  building  the  same  $  and  that  the  same 
tithe^  if  any  Was  due  thereon,  should  be  paid  as  a  personal  tithe  by  the 
teciipieri^ident  in  the-piinsh  ;  and  he  aiyeired,  that  ha  had  never  resided 

these 
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thcre^  but  in  the  town  of  Neath ;  and  that  he  was  in  no  other  manner  con- 
cerned in  the  said  mills  than  as  landlord  to  two  third  parts  thereof. 

The  defendant  M.  Price,  as  lessee  to  the  other  third  part  of  the  said  mills, 
put  in  the  like  answer,  except  that  he  further  said  that  he  did  not  live  in 
the  parish  till  the  year  1753 ;  and  that  he  had  yearly  since  that  timepaid  to 
the  plaintiff  one  giunea,  which  he  had  accepted  in  lieu  of  all  his,  the  said 
defendant's,  vicarial  tithes  in  the  said  parish  ;  and  insisted,  that  he  was  no 
liable  to  any  personal  tithe  whatever  arising  within  the  said  parish  until  that 
year,  when  he  came  to  dwell  therein. 

The  other  defendants,  who  were  tenants  and  servants  to  the  other  de* 
fendants,  put  in  the  like  answers;  and  insisted,  that  no  tithe  was  due  from 
them  till^the  mills  had  fully  cleared  all  charges  and  expences  laid  out  in  the 
erecting  thereof  3  that  if  there  was  any  tithe  due  for  the  toll  of  the  aaid 
mills,  it  was  either  to  be  esteemed  a  predial  tithe,  and  due  to  the  impro- 
priate rector  of  the  parish  of  Cadoxton,  or  else  a  personal  tithe,  and  of  right 
due  to  the  rector  or  vicar  of  the  parish  where  the  .defendants  inhabited  and 
dwelt  during  the  time  they  rented  and  occupied  the  said  mills. 

The  plaintiff  replied  to  all  the  answers,  except  that  of  the  defendant 
W; Thomas ;  the  defendants  rejoined ;  and  witnesses  were  examined  on  both 
sides;  and  upon  hearing  counsel;  the  defendant's  counsel  objected,  that 
6.  Rice,  one  of  the  owners  of  the  mill,  was  not  a  party  before  the  court- 
in  this  cause :  but  on  hearing  the  plaintiff*8  counsel  thereupon,  the  court 
overruled  the  objection. 

And  on  reading  the  depositions  taken  on  the  plaintiff's. behalf;  and  the 
answer  of  the  defendant  Williams ;  and  on  debate  of  the  matter  3  the  court 
declared,  that  the  plaintiff  was  entitled  to  the  tithe  of  the  toll  of  the  said 
new  erected  mill  in  the  nature  of  a  personal  tithe  only,  that  is  to  aay,  the 
tenth  part  of  the  dear  profits  arising  from  com,  grain,  and  malt  ground  in 
the  said  mill,  over  and  above  all  incident  charges ;  and  thereupon  ordered 
the  several  defendants  to  severally  aiocount  with  the  plaintiff  for  the  tithe  of 
the  profits  of  the  mill,  after  an  allowance  of  all  incident  charges,  and  pay 
the  same  to  the  plaintiff,  .with  his  costs  of  suit  to  be  taxed ;  and  the  bill  to 
be  dismissed  as  against  W.  Thomas  the  servants  with.forty  shillings  costs>  to 
be  paid  over  to  the  plaintiff  by  the  other  defendants. 

On  the  fifteenth  of  November  1762,  the  defendant's  counsel  prayed  time 
to  file  exceptions  to  the  report ;  and  the  hearing  being  adjourniedj  the  de-. 
fendaats  filed  exceptions  accordingly ;  but  on  the  twentyrfifth  of  Novem- 
ber 1702,  upon  hearing  counsel,  and  reading  the  decree,  report,  and  excep- 
tions, the  court  ordered  the  exceptions  to  be  overruled  ;  the  report  to  be 
ratified  and  confirmed;  and  the  defendant^  to  pay  their  several  shares  re- 
ported due,  in  the  proportion  as  in  the  said  report  is  mentioned,  for  th^ 
tithes  of  the  profits  of  the  said  mill,  with  subsequent  costs. 

PAaaaa,  Chief  Baron. 
_  Adams,  Baron. 

H.  33  Geo-  2.     1760.    In  Cane.  (1). 
1760.        Sims  V.  Bennett  mid  others.     [MS.    5  firo.  P.  C«  586.]      I  Eden^ 
wyw  382.    3  Burn.  £.  L.  7th  edit.  p.  409.  463.    GwiU.  874. 

Whether  a  HPHE  bill  in  this  cause  was  brought  by  the  plaintiff  as  vicar  of  the  parish 
ikheisgreator  ^  of  Eastham  in  the  county  of  Essex,  against  the  defendants;  Bennett 
■mall  Is  deter-  ^nd  Johnson,  as  occupiers  of  land  within  the  parish,  and  against  the  defen- 
mhied  hy  tbe  ^ants  Willies  and  his  wife,  and  Hitch,  as  claiming  the  rectory  impropriate 
^Sde  for  of  the  parish.    And  the  end  of  the  bill  vnis,  that  the  defendants  Bennett  and 

which  the  tithe  Johnson  might  account  with  the  plaintiff,-  and  make  him  satisfiiction,  for 
if  payable,  and  the  tithes  of  all  beans  and  peas  sown  by  them  in  several  parcels  of  land 
"r  ^"*^  within  the  parish,  and  which  they  had  from  time  to  time,  and  in  July  and 
tion^or  tiM  *  August  then  last  gathered,  or  caused  to  be  gathered,  by  the  hand,  in  the 
place  where  cnl-  field, 

tivated,  or  the  use  to  which  it  is  applied :  and  therefore,  the  tithes  of  peas  and  beans,  sown  in  huge  qaantHies 
in  fields,  though  gathered  gieea  by  the  hand,  for  the  food  of  man,  are  great  tithes,  and  are  indo4ed  under 

the  term  decmm  gmrhmm. 

(1)  Reg.  Lib.  B.  1760.  fol.  80. 
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fieUy  by  plucking  them  from  the  stalk  whilst  green^  and  which  they  had 
seat  to  seTeral  markets^  and  there  dold.for  the  food  of  man  ;  and  against  the 
other  defendants^  to  set  forth  what  right  or  title  they  claim  to  those  tithes. 

For  these  purposes,  the  bill  charged  that  in  1756  the  plainti£f  was  insti* 
tilted  and  ioHdncted  into  the  vicarage^  and  thereby  became  entitled  by  an 
aacient  endowment  to  all  tithes  in  the  parish,  except  tithes  of  sheared  com 
and  hay,  expressed  in  latin  by  the  words  decima  garbarum  etfanL 

That  in  the  year  1309,  Ralph  de  Baldock,  then  bishop  of  London,  at  the 
instance^  and  in  consideration  of  the  poverty,  of  the  then  abbot  and  convent 
of  the  monastery  of  Stratford  Longthome  in  the  said  parish,  and  with  the 
consent  and  approbation  of  the  then  chapter  of  the  episcopal  see  of  London, 
did,  by  deed  dated  the  9th  of  April,  1309,  2  fi.  2.  appropriate  the  judd  rec- 
tory, to.the  said  abbot  and  convent  and  their  successors,  and  did  thereby 
endow  the  vicar  of  the  said  parish  of  Eastham  for  the  time  being  thenceforth 
Ibr  ever  with  all  tithes  arising  within  the  said  parish  prater  decimal  garbaruni 
et  fitnij  and  also  with  a  certain  pension  of  five  marks  to  be  paid  yearly  by 
the  said  abbot  and  convent  and  their  successors  to  the  vicars  of  the  said 
porish  for  the  time  being,  oat  of  the  said  excepted  tithes. 

The  bill  then  set  forth  theinstrameht  of  appropriation  and  endowment  in 
the  words  thereof;  by  which,  after  reciting  the  poverty  of  the  convent,  the 
words  appear  to  be  as  follows  :  De  coiuifto  et  auetuu  capUuU  ecclesia  nostr^e 
f»bu  donanuu,  concedmus,  et  authorUate  pont^ali  tenore  pr^esentium^  chari-- 
iath  hiuUu  appropriamus  in  utus  pix^prioi  imperpetuum  possidendum ;  saivd 
huk  eongrud  portione  ad  tutietUaiionem  perpetm  vicarli  ia  eddetu  ecclesid  mini- 
siraiuri  quern  sic  mdmare  dudmuM  et  taxare,  fmprbm,  viz,  ordinamus,  qubd 
wkariuSf  qm  pro  tempore  erit,  ibidem  mwuum  habeat,  quern  deteri  vicarii  ultimie 
retroacHs  temporihus  habere  comueverunt,  Et  quod  ibidem  vicanus  habeat  et 
jpercipiat  dedmae  horiorum  et  curtilagiorum  ac  pmnhnodoi  decimas,  pnetcr  deci- 
mae  garbarum  etfem  et  molendini  adventum.  Et  prcster  koc  ordinamui,  qubd 
idem  viearius  eUtgulis  ann'u  habeat  et  percipiat  a  vobig,  abbate  et  conventu,  in 
ftMtia  Sancti  MichaeHs  et  Patches  per  tpquolea  portioncB  qubique  marcas  iegalium 
slerlingor  de  predict*  dcdmii  garbarum.  The  instrument  then  only  reserves 
to  the  bishop  of  London  and  his  chapter  the  gift  ami  nomination  to  the 
vicarage  as  often  as  the  same  shall  become  vacant. 

The  bill  then  stated,  that  in  the  reign  of  H.  8.  the  estates  and  possessions 

of  the  abbot  and  convent,  upon  the  dissolution  of  the  monastery,  were,  by 

act.of  parliament,  vested  in  the  crown ;  and  that  the  king  afterwards  by  let- 

.  ters  patent  made  a  grant  of  the  rectory,  under  which  grant  the  rectory  is 

now  claimed  as  impropriate  by  the  defeixlants  Wilkes  and  his  wife. 

That  .the  defendants  Bennett  and  Johnson  had  occupied  and  enjoyed 
several  parcels  of  land  within  the  parish,  and  that  in  the  year  1756  and  in 
other  subsequent  years,  had  planted  and  sowed  siich  land  witli  several 
quantities  of  beans  and  peas,  and  from  time  to  time  gatliered  the  same  by 
hand  in  the  field  by  plucking  them  from  the  stalk  whilst  green,  and  sent  the 
same  to  several  markets,  and  there  sold  the  same  for  the  food  of  man,  with- 
out paying  the  plaintiff  tithes  thereof,  or  making  him  any  satisfaction  for 
the  Aame  ;  and;  the  bill  charged,  that  such  tithes  had  always  been  consi- 
dered as  small  tithes  and  belonging  to  the  vicar  of  the  said  parish ;  and  not 
only  so,  but  that,  as  vicar  as  aforesaid,  the  plaintiff  was  entitled  to  the  tithes 
of  beans  and  peas  gathered  green  by  virtue  of  the  said  endowment,  and  that 
by  virtue  of  such  endowment  all  manner  of  tithes  yearly  grov^ng,  arising, 
or  renewing  in  the  said  parish,  except  the  tithes  of  corn  and  grain,  belonged 
to  and  were  thereby  duly  and  propeiiy  granted  to  the  vicar  for  the  time 
being ;  and  the  bill  therefore  prayed  an  account  and  satisfaction  for  these  tithes. 

The  defendants,  Bennett  and  Johnson,  by  their  answer  admitted,  that  they 
had  sowed  several  acres  in  the  parish  with  beans  and  peas,  and  that  they 
bad  gathered  and  sold  the  same  green ;  but  said,  that  the  tithes  of  all  beans 
and  peas,  whether  gathered  green  or  otherwise,  having  been  always  paid  to 
the  rector,  and  esteemed  to  belong  to  him,  they  had  therefore  from  time  to 
time  compounded  with  the  defendants  Wilkes  and  his  wife,  as  she  was  the 

impropriatrix 


jiBmsr; 
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1T9D.         imi^roprialfii^  of  the  reetoty,  and  ho^nd  tbejr  almild  not  Jbe  again  compelUd 
SIMS  to  Aocouot  with,  the  pki]iti£P>  ai  vicar,  for  these  tithes,  and  Btthsiitted  Hhe 

right  to  the  judgment  of  the  coart^ 

The  defendants  Wilkes  and  his  wife  by  tiieir  answer  dahned  the  rectory 
impropriate  during  the  life  of  Mrs.  Wilkes,  and  the  defendant  Hitch  clahned 
the  same  in  reversion  after  her  death.  And  these  defendants  by  their  an- 
swer insisted,  that  beans  and  peas  ooltivated  in  the  fidds  by  the  plough, 
whether  the  same,  whien  ripe,  are  gathered  into  barns,  or  gathered  iiy  the 
hand  from  the  stalk,  when  green,  were  to  be  oonsidered  as  grkai  tithes,  and 
belonging  to  the  impropriator,  uid  ought  not  to  be  looked  upon  aa  small 
lithes,  or  aa  belonging  to  the  vicar ;  and  said,  they  believed  Hiat  nehherthe 
plaintiff,  nor  any  vicar  of  the  parish,  ever  received  any  tithes  of  beans  or 
peas,  biit  that  such  tithesr  had  always  been  taken  iyy  the  impropriator. 

Upon  the  evidence  it  appeared  from  many  witnesses,  and.  some  very  old 
ones,  that  for  at  least  40  or  60  years  last  past,  beans  and  peas  had  been  cnl- 
tivated  in  the  fields  or  grounds  of  the  parish,  and  ihat  the  same  had  beien 
gathered  and  sold  green;  and  many  witnesses  proved,  that  the  tithes 
thereof  had  always  been  paid  or  compomided  for  to  the  impropriator ;  and 
no.' instance  at  aU  was  shewn  wherein  such  tithes  wer6  ever  paid  or  cona- 
pounded  for  to  the  vicar; 

Mr.  Yorke,  solicitor  general,'  and  Mr.  WiWraham,  argaed  for  the  plaiirtiffy 
th^  peas  and  beans  sown  in  a  garden  are  certainly  small  tithes  i  that  fidds 
«re  hut  as  enlarged  gaidens,  and  the  manner  of  husbandry  cannot  alter  tlK 
nature  of  the  tithes.  In  support  of  ^is  was  cited  Whartom  v.  IMky  8  Leer. 
90&  (1).  which  was  a  case  concerning  the  tithes  of  "flax  arlsii^  in  the  pariah 
of  Thorpe  in  Essex,  in  which  it  appeared  that  the  rector  had  always  received 
the  great  tithes,  and  the  vicar  the  small  tithes,  and  it  was  heht,  that  flax 
being  in  its  nature  a  small  tithe,  it  made  ho  diiforence  whether  it  was  sowed 
in  gardens  or  in  open  fields ;  and  though  there  appeared  to  be  Sd  acres  of 
arable  ground  sowed  with  flax,  it  was  heki,  that  the  vicar  was  entitled  ao 
the  tithes  thereof;  and  by  the  opinion  of  three  Judges  against  Holt,  judg- 
ment was  given  for  the  vicar.  That  the  same  point  had  been  determined 
in  this  court  by  Lord  HAanwibva,  in  a  case  of  SnAik  v.  WyaU,  at  the  sittings 
after  Trinity  term,  1742  (2),  that  a  i^car  endowed  of  small  tiCbes  is  eoiti- 
tied  to  the  tithe  of  potatoes,  as  a  small  tithe,  though  aoNprn  in  open  fi^da^ 
and  in  great  4|uantities.  They  cited  also  the  case  of  BatmUU  v.SmfUh,  Cn>. 
Elia.  6^.  and  2  Ro.  Abr.  886.  pi.  7'  (8),  where  it  was  held,  that  the  woid 
garba,  strengthened  with  a  usage,  vras  sa£9cient  to  take  In  tithe^i^,  which^ 
they  said,  shews  that  without  £e  usage  it  would  not ;  and  theyaigued  that 
the  evidence  of  the  usage  in  this  case  could  amount  to  nothings  for  ft  ap- 
peared by  the  etidence  &at  thid  culture  in  the  parish  had  commenced  within 
about  hslf  a  century. 

But,  supposing  the  ouestion  io  rest  only  on  the  instrument  of  endo^mient^ 
it  would  then  be  wholly  on  die  defendants  to  shew  that  the  tithes  of  beans 
and  peas  are  included  in  the  word  garba,  the  vicar  being  endowed  generally 
of  all  tithes  prater  deemOM  garbarnm.  Tbey  cited  ftfrther  Niekoia$  v,  Eliiot, 
Bunb.  19  (4),  to  shew  that  the  tithes  of  beans  and  peas  are  small  tithes ; 
and  they  said  that  Gumley  v.  Biri^  Bunb.  100  (^)»  was  not  cont^ry  to  this, 

•  lor  there  the  vicar  could  shew  neither  endowment  nor  usage.  They  cited 
further  WalU^y.  P^ttne/Com.  Rep.  038(6),  where  it  wa»  determined,  that 
dover^seed^  though  gathered  from  opeh  'fields,  was  a  smaH  tithe.-  Tiiey 
argued  further,  that  the  words  deetviue  hofiorkmin  the  endowittent  included 

•  the  tithed  of  beans  and  peas,  as  garden  tithes,  and  the  change  only  of  the 
locality  cannot  alter  the  nature  of  them. 

Mr.  Protl,  attorney  general, '  for  the  defendants,  took  notice' of  the  great 
eoasequeaee  of  this  case' to  aU  vicii^s  and  in!iprOpriaCbl% :  that  the  goUierii^ 
of  beatis  and  peas  green  frbm  the  stalk,  must,  flnoin  the  nature  of  the  tiring, 

have 
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tttt%  b«ni  a  Very  liaeieiit  nui^>  and  that  beam  mi  peas  must  frotti  tMr 
MlttM  ha^  always  been  a  great  titha :  that  peas  and  beans  dry  mint  aUvays 
have  beencDnsiderad  a^  a  rectorial  tithe,  aad  that  there  could  be  no  reason 
to  say  that  their  being  gathered  gfrecn  shoald  make  a  difference ;  and  if  the 
rector  is  entitled  to  the  tithe  of  beans  and  peos,  he  must  be  so,  whether  they 
are  considered  as  dry  or  green.      • 

Lord  Krefer  said,  suppose  Indian  com  should  be  sowed  here,  would  it 
bea  gttet  iir  small  tithe  > 

*  To  which  Mr;  Attorney  General  answered,  that  he  conceived  it  ranst  be 
taken  ns  a  ^reat  ti^e,-  heing  of  the  geifersl  nature  of  com,  which  is  so. 
'  As  to  the' case  of  BarsdM  v.  Smith  (\),  he  said,  that  it  shews  tfab  great 
«itent  in  which  the  word  g^rbaiSktSf  be  taken ;  and  weight  bemg  laid  tm  the 
laage,  it  was  the  stronger  to  the  present  purpose,  there  being  here  the 
Strotigest  evidence  of  usage  that  couAd  foe  proved  In  any  case,  which  he  in^ 
Sisted  upon  as  a  most  material  circnmstance.  That  the  case  of  Nicholas  v. 
EUiot  was  founded  on  the  usage,  as  apoears  from  the  other  case  cited  from 
Banbury,  of  Gumley  v.  Birt  He  cHeo  a  case  of  Uwfg9on  v.  Smith,  in  the 
tKdhe^et,  14th  July  17 l'>,Banb.  279  (2),  wherein  it  waa  holden,  that 
tefches  est  green  for  fodder  werea  great  tithe,  as  participathig  of  the  na- 
ture Of  hay.  And  us  to  the  signification  of  the  word  garba,  he  insisted  that 
it  signifies  not  Only  what  is,  but  what  may  be  bound  up. 
-  Mt.  Cure  On  the  same  side  argued,  that  although  the  substantial  question 
must  ddpend  on  the  oid  histroment  of  endowment,  yet  that  here  there 
were  maa^  Incidents  material  to  determine  the  rights  of  the  parties :  that 
the  ftundati<»l  of  the  defendant's  clahn  is  groandad  on  commtonr  right,  aod 
thait  the  platntifTa  daim  is  against  it ;  for  that  |PiHiffif  fttcie  and  of  comnson 
r^t,  all  tithes  bcdong  to  the  rector,  and  the  vicar  candran  none  bdtwhac 
he  can  shew  a  right  lo  either  by  endowment,  or  from  usage  of  payment, 
whiiLrh-  is'etfdence  of  endowment  c  that  here  an  endowment  beaigprJidaoed, 
liie  qoestSon  i^  speciAc,  whether  the  tithes  of  peas  md  bea«  are  tileluded  hi 
it  Of  not.  But,  as  the  general  endowment  of  vicarages  i»  of  the  small  tithes 
fiily,  ^nd  us  ell  o^or  tkhsa  are  called  rectorhd  tithes,  it  may  be  material  to 
eonbider  at  large,  whether  thci  tithe  of  peas  and  beansia  ta  be  taken  as  a 
great  oi^sMudl  tfthtf ;  for  if  taken  a^  a  gteat  tithe,  il»  may  sibstantiaHy  be 
ssod  to  Motng  to  tho  rector ;  but,  ff  oonsidei«d«8  a  smidi  tithe,  it  would  stili 
rtst  as  a  matted  to  be  fiihewn^within  Ihe  endowment,  and  it  would  be  im^ 
posfibHi'tiy  say  with  propriety  that  the  gathering  ^en  or  dry  could  make 
a  difference.  For  aopiiose  the  exception  had  i>06n  of  peas  and  beansgenerr- 
aily,  the  giitharing  of  them  one  Way  or  the  other  ooiild  not  have  varied  the 
right.  That  it  is  difficult  precisely  to  distinguish  what  great  or  small  tithes 
are;  la  the  CodM,  d  Vol.  Wt.,  great  tithies  are  said  to  be  eom,  grain,  hay, 
and  wo^,  and  small 'tithes  to  fcle  predial  tvthes  of  other  kinda,  and  also  thfe 
mi)Led  aafd  personal  tithes:  Now  com  may  be  saird  to  be  grain  of  all  anrta, 
and  theiPefove  beans  «md  peaa  are  to  be  considered  h»'  tiidr  nature  'ts  great 
tithes }  and  then  it  seems  to  be  allowed  from  the  caser  dikd  on  the  other 
ahle,  xaWhaHon  v.  Uitley  and  Sinith  v.  WffaU,  that  the  quantity  ctf  the  lands 
sown  vritfa  them»  or  the  manner  ^f  husbandry,  caanot  alter  thieir  nature. 

It  seems  probable  that  the  IJrst  line  of  distinction  between  great  and  smaU 
ftttves  was  made  ttccordiDg  to  the  quantity  and  value  of  thinga;  andaa  the 
origiMd  ealtureof  the  hmds  in  Bnghmd  waa  corn,  hay,  aad  wood,  they  were 
determined  to  he  grtot  tftlites,  and  other  tbhigs,  b^ag  of  lesa-valne  and  qaan- 
tiiy,  weretet  as  small  tithes.  And  though  the  reason  ofthe  distihotian  may 
nea-be  attcndedto  in  particular casef ,  yet  {as]  it  has  reduced  tiikigs ta a  oer- 
titoiy,  i^fs  fit  to  be  adher^  to  as  a  sound,  permanent  rule }  and  where  new 
things  htt^ebden  introduced,  the  titles  of  them  knviealwayabeefi  eons}'- 
darM  aa  gi^dtoir  snmlliMoiiEiing^  ae  the  thiflga  most  pdrtidpated  of  what 
Wi^  before  determined  to  be  great  Or  small  titiics.  :  And^thmigfitk  ia  difiir 
cirtt  to  search  ont  the  tme  ground  arid  foundatioh  on  whiobthmga-depckiiit 
yet  euppOte  coM  sown  in  great  quant^tiea  In  a  gatden,  itwould-  ht  almolrt 

absurd 
(1)  SupTM,         *  •  (IS)  ^N/e,  vol.  I. 
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absurd  to  tay  that  this  ccMiId  change  the  nature  €if  the  tithe.  And  it  would 
be  the  same  thing  to  suppose  pot-herbs  sown  in  great  quantities  in  an  opea 
field  should  thereby  change  their  nature  with  respect  to  the  tithes.  If  then 
beans  and  peaS  come  to  their  maturity  are  to  be  considered  as  com  and  graio, 
and,  consequently,  that  the  tithes  thereof  are  great  tithes,  the  gittheping  of 
them  green  can  no  more  alter  their  nature,  than  the  particular  manner  of 
the  culture  can,  where  ihey  are  sown  in  open  fields. 

I'he  case  that  seems  to  have  occadoned  the  difficulty  upon  this  matter  ifl 
the  case  of  Sir  Rkhard  Utedale  ▼.  Tmdale,  reported  in  Button  77  (1)  ; 
where  it  is  said,  that  quantity  was  holden  to  be  suffieient  to  make  tha$  a 
great  tithe  which  otherwise  would  be  a  small  tithe.  But  it  appears  in  the 
report  of  this  case  in  Cro.  Car.  28,  that  what  was  said  by  HutUm  to  have 
been  the  opinion  of  the  court,  was  only  the  argument  of  sergeant  Hendan, 
of  counsel  for  the  plaintiff;  and  it  appears  in  Cro.  Car.  that  Hendon  having; 
argued  that  wmuUs  decima,  are  properly  intended  of  such  things  which  are 
but  of  small  consideration  in  a  parish,  as  herbs  in  a  garden  and  such  like, 
and  that  therefore  woad  sown  in  a  field  is  not  small  tithe ;  seijeant  Bridge- 
man,  of  counsel  for  the  defendant,  cited  a  case  of  the  Dean  and  Chapter  of 
Norwich,  £.  43  Eliz.  where  it  Ivas  adjudged  upon  special  verdict,  that  the 
tithes  of  forty  acres  of  land  sown  with  sAnron  appertained  to  the  vicar,  and 
not  to  the  parson ;  to  which  Hendon  answered,  that  that  was  not  because 
they  were  minuUB  decxmm,  but  for  that  upon  the  endowment  found,  the  alle- 
gation was,  that  the  parson  should  have  tithe  of  hay  and  com  only.  Bui 
per  YsLVBBTON,  who  was  then  a  judge,  that  was  not  the  reason,  but  that  it 
was  because  they  were  accounted  as  mimuUB  decmte,  and  appertained  to  the 
vicar.  And  it  is  very  renuirkable  upon  this,  that  if  such  an  observation  was 
made  by  one  of  the  judges  of  the  court,  it  is  impossible  that  the  points  men- 
tioned in  Button  to  have  been  agreed  to  by  the  courts  could  ever  in  fiict 
have  been  so  agreed  to.  Besides,  the  case  as  reported  in  Cro.  Car.  con- 
dudes  with  these  words,  "  and  all  the  judges  resolved,  that  woad  growing 
in  Aature  of  an  herb,  the  tithes  thereof  ought  to  be  reputed  ndniUdB  deam^  ,*'* 
and  judgment  was  gi^'en  for  the  defendant.  The  case  therefore  in  Huiton 
thus  considered  plainly  shews,  that  tithe  must  receive  its  denomination  of 
great  or  small  from  the  nature  of  the  thing  in  question,  and  not  finom  the 
time  of  gathering,  or  from  the  quantity  or  the  place  where  it  is  sown.  And 
it  is  plain,  from  comparing  the  books  together,  that  all  the  writers  who  have 
endeavoured  to  maintain  the  contrary  doctrine,  or  to  raise  doubts  upon  the 
matter,  have  transcribed  their  arguments  from  tliat  mistaken  case  in  Hut- 
ton's  Reports,  which  is  a  posthumous  work,  and  a  translation  only  fitOm  the 
author's  manuscript. 

As  to  the  case  of  WJutrion  v.  lAsle,  it  is  reported  in. several  other  books 
besides  Lev. ;  it  is^  also  in  4  Mod.  183.  Carth.  263.  Skin.  341  and  356. 
Comb.  201  209.  And  as  this  case  is  reported  in  some  of  the  books,  it  ap- 
pears that  judgment  was  given  by  three  judges  against  the  opinion  of  Holt 
C.  J.  that  flax  being  a  small  tithe  in  its  nature,  ought  not  to  be  considered 
as  a  great  tithe  from  its  being  sown  in  large  quantities.  But,  upon  consi* 
dering  all  the  books  together  it  appears  very  far  from  being  clear,  that  this 
judgment  was  in  fietct  against  the  opinion  of  Holt.  For  it  appears,  that  the 
judgment  was  given  in  his  absence,  and  therefore  the  objections  mentioped 
to  have  been  thrown  out  by  him  could  only  have  been  for  breaking  the  case 
and  for  shewing  his  doubts  to  the  counsel,  who  were  afterwards  to  ar^ue  it ; 
and  in  Skinner  there  appears  an  adjournment  by  curia  admsan  vuU,  and  lie 
might  afterwards  satisfy  his  doubts,  and  alter  his  opinion,  which  judges  now 
(I  speak  it  with  great  deference)  often  do  after  a  first  or  second  argument. 
And  if  he  did  not  concur  with  the  other  three  judges  in  the  judgment  that 
was  giveii,  it  can  hardly  be  supposed  that  in  a  case  of  so  great  consequence 
in  point  of  precedent,  they  would  have  given  judgment  in  his  absence.  And 
it  is  plain  that  all  his  objections  in  their  utmost  force  amount  to  no  more 
than  what  is  said  in  that  mistaken  case  in  Hutton  before  mentioned.    And 

ia 
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lathe  caMof  PoMV.  lAidS^/kt/l(1),  in  the  exchequer,  it  was  said  by  Comtx^        1760 
Giief  Baron,  in  giving  the  jvdgpnent  of  thecoDrt>  that  it  seemed  to  him,  that  ^^^ 

C.  J.  Holt  had  changed  his  opinion,  and  was  n6t  against  the  judgment.  ^'     , 

Upon  the  whole^  therefore,  it  must  be  submitted  that  beans  and  peas,  as      "'-'^^^'^^' 
graie^  are  in  their  nature  great  tithes,  and  the  manner  of  gathenng  them, 
or  the  culture,  or  the  quantity,  cannot  alter  the  specific  nature  of  them. 

But  be  this  as  it  will^  as  here  a  special  endowment  is  produced,  it  must 
tte  admitte«l,  that  the  substantial  question  in  this  case  will  depend  upon  the 
construction  of  the  endowment  itself,  and  the'usage  that  hath  been  u))on  it. 
Now  the  principal  words  of  the  endowment  are.  Quod  vicarius  hnheat  deci^ 
moB  hortorum  ac  amnunodai  dedmaa  propter  dedmos  garbarum.  From  the  words 
de€m4U  hortorum  it  hath  been  argued,  that  this  er  vi  termini  includes  the  tithes 
of  beans  and  peas,  beans  and  peas  being  gcU^en  tithes.  But  this  is  too  flimsy 
an  argument  to  deserve  any  laboured  answer.  Garden  tithes  are  a  distinct, 
specific  species  of  tithes  ;  and  every  thing  whatsoever  renewing  in  the  short  - 
compass  of  a  garden  would  yield  a  small  tithe,  and  even  wheat  itself.  Hut 
this  can  be  no  rule  to  judge  of  the  nature  of  tithes  in  other  cases.  The  true 
question  therefore  must  depend  on  the  construction  of  the  word  garba,  and 
the  usage. 

Kshop  Stillingfleet,  in  that  part  of  his  Ecclesiastical  Cases,  p.  297. 
where  he  treats  of  the  duties  and  rights  of  the  parochial  clergy,  says,  ^'  in 
some  appropriations  there  were  vicarages  endowed,  and  here  the  (iiflficulty 

lies  in  distinguishing  the  tithes  belonging  to  one  from  the  other.'* ^And 

he  says,  "  the  best  rules  I  can  find  to  be  satisfied  in  this  matter,  are  the  en- 
dovrment>  or  prescription.** — '^  The  greatest  difiiculty  hath  been  about  small 
tithes,  which  is.^the  common  endowment  of  vicarages.*' 

Now,  as  the  word  '*  garba*  in  this  endowment  must  in  a  great  measure 
nde  the  determination  in  the  present  case,  it  will  be  very  material  to  trace 
out  jts  true  meaning  and  definition  from  books  of  authority,  and  the  senti- 
ments of  learned  men  ;  in  order  to  see,  not  whether  the  tithes  of  beans  and 
peas  are  great  or  small  tithes^  but  whether  in  general  this  species  of  tithes 
is  or  is  not  included  in  the  word  garba  ;*for  if  it  can  be  shewn  to  be  so,  it  seems 
dedsive  of  the  present  question  >  for  then  it  will  bring  these  tithes  directly 
within  the  exception  of  what  the  vicar  is  not  endowed  of. 
.  It  must  be  admitted,  that  the  word  "  garba  "  is  of  very  complex,  doubt** 
fill  construction  ^  and  there  seems  to  be  no  English  word  sufficient  to  take 
in  the  whole  meaning  of  it.  In  Du  Fresne's  Glossary  it  is  defined  by  the 
words  "  manipulus  prastutio  garbarum^  decimaies  garba  sagitarum.**  In 
Cowel  it  is  said  to  mean  a  bundle^  and  that  in  some  places  it  is  taken  for  a 
handful.  In  Spelman's  Glossary  it  is  defined  by  the  word  *^  faseiculwt^Bite 
tfm^ibus,  noe  e  Ugnis,**  and.  by  the  words  *'  frngum  suarum  dedmam  garbam 
Molventes,"*  In  Lambard*s  Collection  of  the  Saxon  Laws,  139,  among  the 
laws.of  Edwanl  the  Confessor,  the  titl^e  of  the  eighth  law  is,  '^  De  decimia  ec-  . 
c(eif«  reddendtM  f*  and  then  the  first  words  of  the  law  are,  '*  De  omni  annond 
dedma  garba  Deo  debita  e$t**  But  the  most  material  construction  of  the 
word  arises  from  archbishop  Stratford's  Constitutions  with  Lindwood's 
Comment.  These  consitutious  were  made  in  the  year  1342,  in  the  time  of 
£.  d,  not  long  after  the  date  of  the  endowment  in  question  ;  and  the  fourth 
canon,  as  appears  in  Lindwood,  188,  was  this  :  "  Men  blinded  by  the  de** 
ception  of  a  damnable  error,  cannot  escape  the  perdition  of  their  souls  while 
they  pay  the  tenth  garb  of  their  fruits  fur  labour^  and  by  mistake  in  counting 
paj  but  the  eleventh  garb  instead  of  the  tenth.  We,  therefore,  to  obviate 
such  damnable  attempts  of  pen'erse  men  by  wholesome  remedy,  by  advice 
of  this  counsel,  do  pronounce  tlicm  to  be  involved  in  the  sentence  of  the 
greater  excommunication.**  The  original  words  are,  "  crroris  damnabil'u  . 
devio  excacaii  suarwn  animarum  excidia  non  devilant,  dum  frugunt*  stiarum 
decimam  garbam  $oiventes  pro  labore  metenlibug,  ed  minimi  computatd,  non 
absque  errore  calculi,  pro  decimd  nndecima  eolvuni  garbam,  ^c."     liiea comes 

the 
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ibe^Nos  igiiur,*'   Here  the  wonl ''  ^a»-6a''  is  applied  Uifruget,  wMeli  mti^t 
nean  all  the  fruits  of  the  e(arth ;  ami  shevrs  how  the  eicelesiaftties  vmlerfltood 
the  woid  abeikt  the  thne  when  the  eadowmeat  fai  queition  vm»  inade.    6ut 
the  gloss  brings  it  tiiore  direetly  home  to  Ihe  preMnt  question.    Vi^Aet  Ike 
vrordjrugum  it  is  8aid>  harmn  appdUktUmie  idirga  tonifiHttiir  rtdUta,  et  noa  so- 
lum taiU  qmi  de  frumentk  et  legumxmbui,  (which  are  heans  and  peM),  veriem 
eHam  qui  "ex  vmo^  Hlvis  casduis,  4*c.  capikn- ;  by  which  ft  «ppears^  that  iegumen 
as  well  as/nfm«R<ttm  was  con>prf sed  m  the  andetot  siguiflcatioa  of  the  wofd 
"garba'*    And  this  cortesponds  with  the  reason  of  the  grants  which  was  to 
supply  the  poverty  of  the  religious  house.     But  tlie  gloss  is  still  stronger 
under  the  word,  '^  metentibus,**  where  it  is  said,  '*  Ex  hoc  wri>o  4»ppar&  uucio- 
rem  Moio^in  defrugibus,  in  quMium  ad  meMtonem  aptu  gtint,  Mputo,  d^f rumen- 
iOf  hordeo,fabis  piiis,  (peas  and  beans,)  uwnid,  mlio,  et  c^tteri9  hujfuitio^,  qum 
meH  iolent.'*    If  this  is  of  any  authority,  nothing  can  be  stronger  to  sliew 
that  in  the  ancient  ecclesiastical  signification  of  words,  beans  and  peas  arc 
oomprebended  in  the  word  *' garba*'    The  text  of  thte canon  is  oeifainly 
binding  in  re  ecdetUutied,  and  Lindwood,  the  aiithor  of  the  gloss,  was  un- 
doubtedly a  man  of  great  judgment  and  nceuracy>  and  very  industrious  to 
find  out  the  true  foundation  of  things.     The  book  is  taken  notice  of  with 
great  commendation  by  bi^op  Nicholson,  in  his  account  of  the  church  his- 
torians (English  Historical  Library,  part  2,  c.  3,)  where  he  says  Hie  commen* 
tary  or  gloss  was  the  learned  eollector*s  own  composuice,  who  was  doctor  of 
laws,  official  of  Canterbury,  and  at  last  bishop  of  St.  David's.    And  though 
the  old  canons  made  in  convocation  are  not  binding  on  the  laity,  y%t  that 
they  are  binding  in  re  tedesiastkd  was  detertnined  upon  great  consideration 
in  the  case  of  Middleton  v.  Croft,  2  8tr.  1066  3  where  ft  Washolden,  thift  tile 
eld  canons  concerning  daudestine  marViag^  were  binding  even  on  the  Wty, 
and  a  consultation tis  to  this  waS  awarded.    Besides,  the  common  law  eases 
amount  to  the  same  thing.  In  Southcoie  v.  SwHhcote,  AlleyneSO  (1),  In  an 
action  of  debt  upon  the  statute  of  2  and  ^  £.  6.  the  plaintiff  set  (bith  thstt  he 
was  prapriplarkas  decimarum  gafbarum  et  fumi,  8tc,  aoid  that  the  defendant 
sowed  certain  land,  containing  so  many  acres,  in  that  parish  with  glrain,  and 
alW  moved  It,  and  carried  away  the  grain,  not  Setting  chkt  the  tentii  part. 
After  verdict  for  the  plaintiflf  Upon  nii  debet  pleaded,  it  was  moved  in  nrrest 
of  }u%ment,  that  the  plaintiff  4iad  entitled  himself  as  proptWfUmus  decimal 
rum  garbarumy  and  demands  titl>es  of  grain  in  general,  whereas  gmbdrum,  is 
a  word  of  imccrtain  signification,  and  divers  sorts  of  grain  at^  not  wont  to 
be  bundled  up,  as  rape-seed,  mustard-seed,  and  cummin  seed,  which  «ted 
to  be  thrashed  tout  in  the  field.    But  the  objection  Was  oVer-Mled  and  the 
plaintiff  had  judgment.    Which  case  plainly  shews  that  garba  may  meua 
any  sort  of  grain,  and  that  it  is  hot  confined  to  com  only,  or  to  such  grain 
only  as  may  be  garbed  or  bundled  up.     And  the  case  which  has  k>een  men* 
tinned  of  Barsduie  v.  Smith  shews,  that  the  word  may  be  extended  to  tlie 
tithe  of  hay,  where  the  usage  has  taken  it  to  be  so,  which  may  introduce  Mke 
question  upon  the  usage  in  the  present  case. 

Now  it  is  proved  bcyo*nd  all  doubt  that  the  tithe  of  heats  and  ]pea&  gathered 
green  have  been  paid  to  the  impropriator  for  above  forty  or  fifty  years,  and 
no  one  instance  whatsoever  •  is  produced  of  its  ever  having  been  fuddto  the 
vidar.  It  is  surely  false  reasoiling  upon  this  to  say,  that,  ^uch  e^deuee 
amounts  to  nothing :  for  that  it  appears  by  it  tliat  this  kind  of  eultwe  has 
commenced  in  this  parish  bi|t  for  about  half  a  century,  and  no  longer ;  i  say, 
this  is  false  reasoning,  because  it  appears  ^m  undoutyted  authority  (3),  tbkt 
in  re  eccienastied,  a  usage  of  forty  years  is  evidence  of  a  prescription,  and  that 
it  is  not  like  the  common  law  prescription,  which  must  be  time  out  of  mind» 
By  the  statute  of  2  and  3  £.  6.  c.  18.  which  gives  the  treble  penalty  for  no^ 
setting  out  tithes,  it  is  provided  that  every  of  the  king^s 'Subjects  shall  set 
forth  their  tithes  in  such  manner  and  fortn  as  hath  been  of  right  yielded  and 
paid  within  forty  years  next  before  tiie  making.^  Ah  act,  or  of  r^t  or  cus- 
tom ought  to  have  been  paid,  and  that  no  person  shall  fit>m  henceforth  take 
or  carry  away  any  such  or  like  tithes  ^hich  liave  been  yielded  or  paid  wMnn 
(1)  AAte^  Tol.  l,p.  402.  (2)  ^M  Comyn,  510.  the 
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4lie  said  forty  yeajrtj  or  of  right  ought  to  have  been  paid.  My  Lord  Coke,  in        1100, 

his  commeot  on  this  statute^  2  Inst.  640.  upon  the  words  "  within  Ibrty  um%      ' 

years,'*  makes  this  observation.:  "  this  time  of  forty  years  is  here  set  down 

becauae  it  is  the  usual  Ume  for  the  proof  de  modo  decimandi.**    And  at  page 

6M,  he  says  fiirther>  that,  "  for  the  better  understanding  of  this  statute  and 

our  books^  it  is  good  to  be  known  what  the  time  of  prescription  for  tithes 

is  by  the  canon  law.    And  the  time  for  prescription  in  that  case  is  forty 

years,  by  which  time  of  prescription  a  spiritual  person  may  g«in  by  the 

canon  law  a  right  of  tithes  in  another  jiarish/*    And  a  little  lower  in  the 

page  he  says,  "  that  the  custom  once  established  doth  continue/'  But  there 

is  a  modem  case  remarkable  to  this  purpose  in  i  Str.  87.  Drake  y  Taylor  (1). 

The  vicar  libelled  in  the  ecclesiastical  court  for  tithes  of  turnips,  an^  laid 

his  title  to  them  by  prescription  and  endowment.    The  defendant  pleaded^ 

that  tliere  is  a  rectory  impropriate,  and  that  time  out  of  mind  the  rector  ha^ 

taken  tithes  of  turnips  y  and  he  moved  for  a  prohibition  pro  defcctu  triaikmis, 

ond  obtained  a  rule  nm.     But  the  rule  was  discharged,  the  question  being 

between  two  ecclesiastics,  one  or  other  of  whom  must  be  entitled  >  and  it  u 

indifferent  to  the  tenant  who  has  them  >  and  Mr.  Justice  Pratt  added  this 

farther  reason,  *^  because  in  the  spiritual  court  fifty  years  make  a  prescript 

tion/'    And  in  SoMdenott  v.  Claget,  I  P.  Wms.  657.  Dr.  Claget  libelled  in 

the  ecdcsiaatical  court  against  Sanderson  for  the  annual  sum  of  6s.  Sd,  as  a 

pfOGontion  fee  due  by  custom  for  visitations }  upon  which  Sanderson  oioved 

the  King's  Bench  for  ^  prohibition,  and  obtained  a  rule  nisi.    But  it  being 

an  ecclesiastical  duty,  and  claimed  both  by  and  fropi  ecclesiastical  persons, 

the  court  discharged  the  rule,  and  Lord  C,  J.  Pbatt,  in  giving  the  opinion 

of  the  court  said,  *'  that  where  a  thing  is  claimed  by  custom  in  the  spiritual 

court,  it  must  be  intended  according  to  their  construction  of  a  custom,  and 

by  their  law  forty  years  make  a  custom  or  prescription."  ^  But  further,  ia 

Wmllis  V.  Paine,  Com.  642  (d)>  vrhere  the  vicar  being  endowed  of  soEUiU 

tithes>  the  question  was,  whether  clover-seed  was  a  great  or  small  tithe^ 

And  Uiere,  though  the  court  determined  it  to  be  small  tithe,  yet  it  i^pears 

that  great  weight  was  laid  opon  the  depositions  in  the  cause,  by  which  it 

ai^ieared,  that  the  vicar  for  forty  or  fifty  years  had  received  this  tithe.    The 

words  of  the  book  are,  "  but  in  this  case  it  seems  most  evident  it  should  be 

so  taken,  since  by  the  dqiositions  in  the  cause  it  aippears  that  for  forty  or 

fifty  years  in  this  parish  the  vicars  hav^  received  the  tithe  of  this  seed.** 

Which  eases  plainly  shew  what  gi^at  weight  the  evidence  in  this  cause  oi^hti 

to  have  in  determining  the  nature  of  the  tiihe  in  question. 

Beside  ^lis,  a  further  argument  for  giving  a  liberi^l,  extensive  oonstruC'* 
tion  to  the  word  *'  garba^*'  arises  from  the  clause  of  reservation  of  five  marks 
yearly  to  be  paid  de  decimis  garbanim.  There  is  no  such  specific  coin  as  a 
markf  nor  ever  was,  ;my  more  than  of  a  pound  sterling  j  but  it  is  weU 
known  that  in  the  ancient  computations  a  mark  was  reckoned  at  ld«.  4d. 
iRve  marks  therefore  must  amount  to  66s.  8d.  which  is  equal  to  3/.  6s.  8d.  i^ 
great  sum  to  be  paid  out  of  these  tithes,  and  especially,  when  it  is  consi<« 
dered  as  a  reservation  made  above  460  yeiirs  ago,  when  yioney  at  a  mode- 
rate computation  was  worth  at  least  ten  times  as  much  aa  it  is  now.  In 
J>i^ale'8  Hiat..of  St.  Paul's,  p.  8*i.,  and  Bishop  Fleetwood's  Chronicon  Pre- 
iMnan^  p.  83,  it  appears  that  in  the  >'ear  1303»  which  was  within  7  years  of 
the  date  ctf  the  grant  in  question,  wheat  was  sold  by  the  quarter  at  4«.,  malt 
ground  at  Sf«4</.,  oats  at  2s.,  and  othtrl^ings  in  proportion ;  abttllat7sc4d^ 
a  eow  at  6f .,  s^p  from  U.  to  M.,  a  ol^nm^  2d.  It  cannot  therefore  be 
taken,  but  that  the  original  intention  of  the  grant  in  question  was  to  reserve 
the  dseiflMP  garbarum  to  the  religious  house,  in  t]\^  follest  latitude  and  extent 
of  the  word  :  for  taking  it  otherwis^^  it  might  rather  be  a  charge  than  a 
booBty  to  supply  th^  lossesi  and  to  ^serve  for  maiaDenance  and  hospitaMty. 

Mr.  Yorke  m  reply  eitied  a  dsse  of  Smffh  v«  Mfiggme  ip  the  exoh^uePj 
Mtf^  June  1762  (3;,  wh^re  Oie  plaintiff,  being  a  vicar  endowed  of  small 
tithes,  brought  his  biU  for  an  account  of  tith^  c»f  bopsi  to  which  it  was  ob- 
jected 

(1)   ^4nle,  Tol.  1,  p.  737.         (2)  ^nte,  p.  67.        (1)  Smith  y.  ffuggint,  afUe,  p.  \27, 
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1760.        jected  by  the  defeodant^  that  though  hops  in  a  garden  are  small  tithes,  jet 
'  that  being  planted  in  great  quantities  in  the  parish,  they  ought  to  be  cdfk^ 

sidered  as  great  and  not  as  small  tithes.  And  in  support  of  this  objection 
it  was  said,  that  peas  and  beaus  sown  in  a  garden  are  small  tithes,  but  in 
open  fields  are  to  be  considered  as  great  tithes.  But  the  court  with  great 
clearness  overruled  this  objection,  saying,  that  small  or  great  tithes  are  not 
to  be  distinguished  by  quantity,  but  from  the  nature  of  the  things  them- 
selves ;  that  hops  are  clearly  in  their  nature  a  small  tithe ;  and  that  peas 
and  beans  when  cut  green  are  small  tithes,  though  sown  in  open  fields,  and 
though  sown  in  ever  so  great  quantities  }  but  that  if  they  are  left  to  come 
to  maturity,  and  consequently  to  be  grain,  they  arc  then  great  tithes. 

The  Lord  Keeper,  Sir  Robert  iJenley,  took  time  to  consider  th^  ease ;  and 
afterwards  in  Michaelmas  term,  viz.  10th  of  November  1760,  gave  judge- 
ment to  the  following  effect : 

This  is  a  bill  brought  by  the  vicar  of  Eastham  for  tithes  of  peas  and  beans 
gathered  green,  and  sold  in  the  market.  The  bill  seems  to  admit,  that 
had  these  peas  and  beans  come  to  maturity,  the  rector  would  have  been 
entitled  to  the  tithes  of  them  ;  and  therefore  the  question  is,  whether  from 
their  being  gathered  green,  and  sold  in  the  market,  the  vicar  is  entitled  ? 

The  rector  is  of  common  right  entitled  to  all  sorts  of  tithes  :  the  vicar  can 
claim  against  the  rector  only  by  endowment  or  prescription ;  and  therefore 
in  Spring's  case.  Moor  761,  it  is  holden,  that  a  rector  cannot  prescribe 
against  a  vicar  endowed,  because  where  an  endowment  is,  no  prescription 
-can  prevail  against  i(.  So,  in  the  same  book  910,  minuUB  decima  carry  not 
the  tithes  of  glebe  lands,  because  the  endowment  goes  no  further  than  the 
words  of  the  donation  carry  it.  In  this  cause  it  appears  firom  the  evidence^ 
that  the  usage  of  gathering  green  is  new  and  modem,  occasioned  by  the  in-^ 
crease  of  the  inhabitants  in  this  town  and  neighbourhood  perhaps.  But  be 
that  as  it  will,  the  plaintiff,  the  vicar,  is  in  possession  of  no  such  right  to 
the  tithes  of  peas  and  beans  gathered  green,  &c.  by  prescription.  And  the 
foct  of  usage  giving  the  vicar  no  such  right,  I  cannot  decree  for  him  upon 
his  claim,  until  it  is  established  at  law  to  be  the  law,  that  the  vicar  is  en- 
titled to  the  tithes  of  such  peas  and  beans.  But  the  endowment  has  been 
insisted  upon  on  the  part  of  the  vicar,  and  this  has  been  treated  as  a  new 
case ;  and  as  it  has  so  been  mentioned  to  be  by  the  counsel  on  both  sides, 
I  shall  give  my  thoughts  upon  it. 

That  tithes  are  due  jure  divino  is  a  doctrine  now  exploded  :  the  right 
therefore  depends  upon  municipal  laws.     By  those  laws  the  demandJs  g^ven 
de  comrmmi  jure  to  the  rector,  and  the  vicars  right  can  be  only  by  endow- 
ment, or  by  prescription  and  usage  as  evidence  of  an  endowment.    There 
being  no  prescription  in  this  case,  it  brings  it  to  a  question  of  construction 
upon  the  words  of  the  endowment.    This,  endovrment  was  made  by  the 
bishop  of  London  before  any  statute  relating  to  endowments.  The  wordis  are, 
*'  Plcarius  habeat  et  percipiat  deciiuai  horiorum  et  omnmodag  decinuu  prater 
garbarum,  fceni  et  moiendini,**     It  has  been  insisted,  that  peas  and  beans 
gathered  greien,  could  not  be  garba,  and  therefore  could  not  go  to  the  rector* 
for  that  gar 6a  signifies  grain  bound  up  in  a  sheaf,  which  peas  and  beans  ga* 
thered  green  could  not  be.    But  this  is  a  fallacy  ^  for  wheh  the  law  speaks 
of ' '  garba"  or  sheaves,  it  speaks  of  the  whole  produce,  stalk  and  all.    The 
word  *^  garba**  means  quod  ligari  potett,  and  probably  peas  were  actuaUy 
garbed,  when  the  word  was  introduced  into  the  canon  law  ;  but  since  that, 
barley,  oats,  and  peas  are  not  garbed,  and  wheat  continues  to  be  garbed, 
because  the  straw  is  of  value,  and  to  preserve  it  unbroken  ;  and  yet  barley 
and  oats  are  decima  garbarum,  which  words  carry  great  tithes  in  oontradic- 
tion  to  vicarial  tithes.     Spelman  explains  garbd  to  mean  such  fruits  of  the 
earth  as  are  naturally  fit  to  be  bound ;  and  Lindwood  explains  it  the  same 
^ay,  and  extends  it  to  wood.    It  follows,  that  '*  garba'*  means  and  refers  to 
each  grains,  as  when  come  to  maturity  were  usually,  or  might  be  bound 
together,  and  does  not  extend  to  things  improper  to  be  bound. 
The  old  cases  make  the  nature  of  the  thing  to  be  the  distinction  between 
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iBmall  tithes  and  great  titbcQ.  So  is  VdaU  v.  TyndaU,  Cro.  Car.  20  (1). 
Wharton  ▼>  lAtU,  4  Mod.  lOa  (%),  and  BedxngMdy.  Feake,  Moor,  909  (3)« 
^kere  com  was  holden  to  foe  great  tithe  in  a  garden.  And  the  modern 
erases  concur  with  the  distinction.  NuAoUu  y.  EllioUy  in  Bonhury  (4),  is  ;un- 
inielligiblerin  itself,  but  has  light  given  to  it  by  Gumleyy,  Burt,  in  Bunbory  (5), 
where  the  distinction  is  holden. 

There  have  been  cited  Stephem  t.  Martin  and  Nickola$  v.  Elliott  against 
the  distinction,  and  no  other  cases.  The  first  case  is  answered  by  its  being 
observed,  that  in  that  case  it  did  not  appear  what  the  endowment  was,  dr 
.whether  the  impropriator  contested  it.  And  as  to  Nicholas  v.  Elliott,  it  ap- 
pears by  Gumley  v.  Burt,  that  the  usage  in  that  case  made  the  difference. 
These  cases  prove  these  two  propositions.  1st,  That  the  vicar  has  no  claim 
to  tithes  but  by  endowment  or  prescription.  2d,  That  where  the  endow- 
ment is  not  by  special,  but  by  general  words,  as  minut^e  dedm^e,  the  law  dis- 
tinguishes between  the  tithes  according  to  the  nature  of  the  thing ;  and  the 
mode  of  the  cultivation,  as  in  a  garden -like  manner,  does  not  alter  the  tithes, 
as  in  Gumley  v.  Burt ;  much  less  can  the  mode  and  time  of  gathering  alter 
the  right,  which  has  attached  in  the  rector  before  the  time  of  gathering. 

The  rector  is  entitled  at  the  time  of  committing  the  grain  to  the  earth  ; 
and  it  would  make  his  right  strangely  precarious  and  uncertain,  to  put  it 
upon  the  management  of  the  owner.  If  that  were  the  case,  then  a  great 
tithe  gathered  before  it  comes  to  maturity  would  be  a  small  tithe  ;  and  yet 
in  Hodgson  v.  Smith  (6)  in  Bunbury,  tares  cut,  whether  green  or  ripe,  are  a 
g^reat  tithe^  Nothing  breaks  into  these  resolutions,  but  that  the  exchequer 
have  determined  the  tithe  of  dover-seeds  to  be  a  small  tithes  The  reason 
,the  exchequer  made  the  difference  between  seed,  and  the  other  cases,  was 
not  grounded  on  reasoning,  but  on  authority.  It  was  because  Lord  Coke 
laid  it  down  that  seeds  were  muiuUe  decimm,  and  the  court  of  exchequer  did 
rightly  in  conforming  with  that  rule,  as  it  was  established  ;  and  therefore 
dtat  case  of  seeds  is  to  be  considered  as  an  exception  to  the  general  rule,  and 
docs  not  vary  the  rule  itself.  But.  this  exception  has  never  been  carried 
further  than  to  seeds,  not  grain. 

But  another  distinction  has  been  taken  from  the  application  of  peas  and 
beans  to  the  sustenance  of  man,  not  of  cattle.  But  this  will  not  liold,  as  it 
would  go  too  far  :  for  if  things  are  small  tithes,  because  used  for  the  sus- 
tenance of  man,  it  would  comprehend  aU  grain,  as  barley  for  beer  or  bread, 
find  ojits  for  bread  or  family  uses.  Therefore  I  am  very  well  satisfied  in 
point  of  law,  that  these  tithes  are  rectorial.  But  if  I  had  not,  I  should  have 
decreed  against  the  plaintiff  for  want  of  enjoyment.  Let  the  bill  be  dis- 
missed, but,  as  it  is  a  new  case,  without  costs  on  either  side.    [MS.] 

E.  2  Geo.  2.   1762.    Dom.  Proc. 

The  plaintiff,  the  vicar,  considering  himself  aggrieved  by  the  decree  of  the 
court  of  chancery,  appealed  therefrom  (7) ;  and  on  his  behalf  it  was  said  to  be 
admitted  by  the  respondents,  that  if  the  tithe  of  beans  and  peas  cultivated  in  a 
ganlen-like  manner,  and  gathered  by  tlie  hand  while  green,  was  a  small  tithe, 
it  was  not  included  in  the  exception  out  of  the  vicar's  endowment.  Many  argu- 
ments might  be  offered  to  prove  it  such.  The  quality  of  all  tithes  is  to  be  de- 
termuied  at  the  time  of  severance,  when  the  right  accrues.  The  same  thing 
which  produces  a  great  tithe  in  one  state  and  mode  of  culture,  produces  a  smidl 
tithe  in  another.  If  clover  is  cut  for  hay,  it  ie  considered  as  a  great  tithe  -, 
but  when  suffered  to  grow  for  seed,  it  is  considered  as  a  small  tithe.  And  this 
is  also  the  case  of  tares ;  when  cut  green,  they  are  referred  to  the  latter 
class,  when  matured  and  dried  before  being  cut,  they  are  referred  to  the 
former.     That  the  tithe  in  question,  was  certainly  not  a  tithe  of  corn  or 

grain, 

(1)  jiuttf  rol.  1,  p.  339.  (7)  Tbc  sutcment  of  the  case,  iwd  of  Uic 

!2)  jtnie,  Tol.  1,  p.  579.  proceedings  in  tbc  court  below,  beiog  nenr- 

3)  ^lUe,  Tol.  1  p.  118.  1y  Minilar  to  tbat  contained  in  tbe  preccd- 

(4)  ^itfe,  Tol  1,  p.  698*  iitfT  P»/?es,  is  omitted,  to  avoid  unneccssAiy 

!'5)  Anke^  Tol.  1.  repetition.  . 
6)  j^mte,  ?ol.  I. 
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1700.        grain^  and  it  bore  two  marks  of  a  small  tithe>  Ist^  it  wa^  in  the  nature  of  a 
B1MI  garden  tithe^  bang  distingaisfaed  out  of  that  description  not  by  dificreBce  of 

<"•  cultum>  but  merely  b  j  tb^  locality  of  sowing  the  peas  and  beaaa :  2dly,  It 

'*""**  was  a  new  and  modern  culture.  But  supposing  it  to  be  a  greaA  Uthe,  stiU 
th^  Tioar  was  intended  to  be  endowed  with  it,  because  it  was  not  iaduded 
in  the  exception  out  of  his  endowment.  Beans  and  peas  plucked  from  tlie 
stem  by  the  hand  whilst  green,  however  culti^ted,  op  wherever  planted, 
can  never  be  tithed  under  the  description  of  dednue  garbarum.  Spehnan»  in 
Mb  glossary,  interprets  garba  to  be  fasciculus  either  of  fruits  or  wood ;  and 
Du  Fxesne  calls  it  spUarum  manipuius ,  and  Matthew  of  Westminster  says, 
fimunti  mauipulus,  quern  poind  iingud  dicimus  Sheaf,  gaiUce  vero  garfaam. 
But  the  tithe  in  question  could  toot  faHl  undpr  the  meaning  of  the  word  garba, 
being  set  out  and  taken  by  a  measure  totally  different.  That  it  was  not  an 
oligectkm  of  any  weight  to  the  appellant*s  demand,  that  if  tithes  were  paid 
to  the  vicar  for  beans  and  peas  fathered  green,  another  tithe  would  be 
tlaimed  by  the  rector,  when  the  staScs  ripened  and  were  cut  down,  by  whicli 
means  a  double  tithe  would  be  payable  for  the  same  thing :  for  this  would 
appear  otherwise  when  the  matter  was  considiired,  not  in  the  light  of  paying 
two  tithes  for  one  thing,  but  of  dividing  the  same  tithe  between  two  different 
owners,  accoMiing  to  the  grant  of  appropriation.  The  vioar  would  have  his 
tithe  of  what  was  actually  gathered  green,  and  the  rector  of  what  wais  left 
after  it  should  be  cut  down.  Nor  was  it  an  ob)ectk>n  of  any  more  woght, 
that  in  ponsequence  of  the  appellant's  reasoning,  the  frirmer  would  have  it 
in  his  power  to  determine  the  property  of  tithes  between  the  rector  and  the 
vicar,  from  the  manner  or  phu»  of  culture,  or  time  of  gathering :  for  thin 
was  a  contingency  which  attended  this  kind  of  right  -,  the  occupier  beiiig 
allowed  by  law  to  cultivate  his  land  as  he  and  his  landlord  should  think 
proper,  which  makes  tithes  in  their  own  nature  a  fluctuating  and  uncertain 
inheritance. 

On  the  other  side  it  was  contended,  that  a  vioar  cannot  claim  tithes  of  any 
kind,  but  by  endowment,  or  by  usage,  which  is  only  evidence  of  an  endow-^ 
mont;  that  in  this  case  there  was  no  evidence  of  usage ;  and  therefore,  if 
the  vicar  was  not  entitled  to  the  tithes  in  question  under  the  endowment,  he 
was  not  entitled  at  all.  That  by  the  endowment,  the  tithes  in  question  were 
excepted  out  of  tike  grant  to  the  vicar  $  for  the  words  dedmas  garbarum  in 
the  exception,  have  always  been  considered  as  technical  terms,  appropriated 
to  and  descriptive  of  great  tithes,  and  to  distinguish  them  from  small  tithes. 
And  garba  in  its  signification,  comprehends  peas  and  beans  growing  in 
fields,  as  well  as  all  other  sorts  of  com  and  grain  growing  in  fields.  So 
that  peas  and  beans  being  in  their  own  nature  great  tithes^  were  in  this 
case  excepted  out  of  the  vicar's  endowment,  under  the  name  of  garba. 

It  is  however  insisted,  that  in  the  present  case,  the  peas  and  beans  beings 
plucked  green,  and  sold  for  the  food  of  man,  they  are  applied  to  the  same 
use  as  peas  and  beans  growing  in  gardens,  which  are  a  small  tkhe ;  and  that 
this  tithe  ought  to  take  its  denomination,  from  the  use  which  the  thin^ 
litheable  is  applied  to,  and  therefore  is  a  small  or  vicarial  tithe,  and  not 
within  the  meaning  of  decimtc  garbarum.  But  all  the  cases  relative  to  tithes^ 
taken  together,  serve  to  prove,  that  the  law  denominates  and  adjuc^es 
tithes  to  be  great  or  small,  according  to  the  nature  of  the  thing,  and  not 
from  the  mode  of  cultivation,  or  use  to  which  it  is  applied ;  and  that  there- 
fore in  this  case,  the  application  of  the  peas  and  beans  in  question  for  tKe 
food  of  man,  they  not  being  or  foiling  under  the  denomination  of  tidies  of 
gardens,  technically  called  decim€B  hortorum,  ought  not  to  convert  the  tithes 
diereof  into  small  tithes.  Besides,  there  was  no  evidence  to  prove  the  ap- 
pellant, or  any  of  his  predecessors,  vicars  of  the  parish,  to  have  ever  been  tn 
possession  of  the  tithes  claimed  by  the  bill  ^  and  therefore,  as  such  right 
was  not  established  by  law,  the  court  could  not  decree  an  account  thereof 
upon  the  bill. 

After  hearing  counsel  on  this  appeal,  it  whs  ordered  and  adjudged,  that 
the  same  should  be  dismissed ;  and  the  decree  therein  complained  of, 
aflirmed.     [fi/o.  P.  t'.]  — ^  %.  1 
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E.  1  GecK  3.    1761.    Scacc. 
K^nastan  v.  Haiiensley.     [8  Weod^  9.]     GwilL  890. 

^T^IE  bill  8t»ted>  that  the  pkiintiff^  for  tweiUy-eight  years  pa9t,  had  been  Tithes,  tfaoogfa 
-■-  seized  in  fee  of  the  rectory  improprtale  of  the  parish  of  Saint  Bptolph  not  of  ooDmon 
without  Aldgate  -,  that  part  thereof  was  in  London  or  the  liberties  thereof,  ^^*  mafy^ 
and  other  part  in  the  suburbs  of  the  said  city,  in  the  county  of  Middlesex  i  aSe  Md^JiVSe 
that  he,  as  impropriator  thereof,  was  entitled  to  receive  quarterly,  for  the  for  bottset  mod 
time  aforesaid,  all  tithes  and  mtcs  for  tithes,  sums  of  money,  custoonary  otlier  buildings, 
payments,  or  other  duties  in  lieu  of  tithes,  and  ecclesiastical  duties,  due  by 
custom  or  comnmn  rights  or  some  rate,  composition,  or  satis&ctiou  for  the 
same,  and  all  other  dues  and  proits  to  the  said  rectory  and  parish  church 
and  the  improprialor  thereof  for  the  time  being  belonging,  and  payable  by 
the  inhabitauts,  owners,  and  possessors  of  any  houses,  out-houses,  shops, 
cellars,  soUars,  warehouses,  lands  and  groupda  within  the  parish  and  the 
tithmble  places  thereof,  within  the  time  aforesaid,  as  well  in  such  jMurts  of 
the  parish  as  lie  within  the  city  of  London  and  the  suburbs  of  the  said  city 
as  in  such  parts  as  lie  within  the  county  of  Middlesex  $  that  the  defendant 
for  seven  years  past,  as  well  in  his  own  right  as  in  right  of  other  persons 
whom  he  represented,  had  been  an  inhabitant,  owner,  lessee,  and  possessof 
of  a  dwdling-housc,  with  the  buildings  and  appurtenances  thereto  belong- 
ing, in  East  Smithfield,  within  that  part  of  the  parish  which  was  in  Aiiddle*^ 
sex,  for  which  20^.  a  year  were  due  in  lieu  of  tithes ;  that  the  defeodaat  und 
the  fetaier  owners  or  occupiers  thereof  had  immemorially  theretofore  paid 
to  the  plaintiff  and  his  predecessors,  or  their  lessees,  "Hf^*  yearly  for  the  tithes 
of  the  said  dwcUing^house,  stable,  and  other  buildings,  or  as  an  ancient 
GOB^Kisitioa  for  the  tithes  of  the  lands  on  which  the  said  premises  then 
stood,  by  yearly,  half-^yearly,  and  quarterly  payments  from  Christmas  17^ 
to  Lady-day  1752,  both  inclusive ;  and  that  the  said  sums  had  been  paid  for 
the  said  premises  from  the  year  1886 ;  that  the  defendant  ought  to  have 
paid  the  said  annual  payment  in  lieu  of  tithes  for  the  said  premises,  accord- 
ing to  custom  time  out  of  mind  ;  that  the  plaintiff  had  frequently  applied  to 
the  defendant  for  the  same ;  but  he  had  refused  to  pay.  The  bill  further 
stated,  that  there  had  been  several  bills  filed  in  this  court  by  the  plaintiff's 
predecessors  against  tiie  inhabitants  and  occupiers  of  houses  and  tenements 
within  that  port  of  the  parish  which  was  in  Middlesex ;  and  that  they  had 
been  decreed  to  pay  certain  sums  for  the  tithes  thereof;  and  prayed,  that 
the  defendant  might  be  decreed  to  pay  the  tithes,  duties,  and  profits,  or  the 
rate  or  composition  in  lieu  of  tithes  by  him  owing  for  his  said  house,  stable, 
and  premises,  during  the  time  aforesaid. 

The  defendant  admitted,  that  the  plaintiff  claimed  the  rectory  impropriate 
qf  the  said  parish;  but  denied  that,  to  his  knowledge,  he  was  seised  thereof 
in  fee.  or  had  any  other  estate  of  inheritance  therein.  He  also  admitted, 
that  he  was  a  lessee  in  possession  pf  the  house  and  building  situate  in  that 
part  of  the  parish  of  Saint  Botolph  without  Aldgate  which  is  in  the  county 
of  Middlesex,  and  had  been  so  during  the  time  mentioned  in  the  bill  3  and 
aatd^  that  soon  after  he  entered  on  the  premises,  the  collector  of  the  tithes 
for  the  imprppriutpr  came  and  demanded  of  him  tithes,  or  a  payment  after 
the  rate  of  !20yr.  a-^year  in  lieu  thereof,  alleging,  that  the  same  was  payable 
to  the  impropriator  for  the  said  premises,  by  virtue  of  some  custom ;  that 
he  being  a  stranger  had  paid  the  same  until  the  year  1752  ;  but  that  since 
that  year  he  had  not  paid  the  same,  or  any  part  thereof :  and  he  insisted,  that 
no  tithes  or  rate  for  tithes,  or  money  in  lieu  thereof,  were  or  was  due  or 
payable  for  the  said  premises,  for  that  no  tithes  were  due  for  houses  or  other 
buihirngs  of  common  right ;  and  that  no  custom  to  pay  such  tithes  prevailed 
within  that  part  of  the  parish  of  Saint  Botolph  without  Aldgate  which  lies 
in  Middlesex.     I|e  also  said  that  the  plaintiff,  he  believed,  had  exhibited  his 
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bill  in  chancery  in  the  year  1747  against  Henry  Willoughby  and  others,  oc» 
cupiers  of  houses  within  the  said  parish,  setting  forth,  amongst  other  things, 
that  the  defendants  ought  to  have  paid  the  plaintiff  Is,  out  of  every  lOs.  and 
28,  out  of  every  20«.  yearly,  and  so  in  like  proportion  for  -  every  tenement 
above  the  rent  of  20^.  ascending  from  10s,  to  10«.  according  to  ancient  cus- 
tom time  out  of  mind  used  in  that  part  of  the  parish  and  rectory  which  lies 
in  Middlesex  ;  that  the  said  defendants  denied  tiie  custom  ;  that  on  the  hear- 
ing of  the  cause,  an  issue  was  directed  to  try  the  same  3  that  the  plaintiff 
declined  proceeding  to  trial ;  and  that  his  bill  was  afterwards  dismissed 
with  costs  3  that  the  plaintiff,  he  believed,  had  commenced  several  other 
suits  against  several  of  the  inhabitants,  and  had  thereby  intimidated  them  to 
pay  what  he  demanded  for  tithes,  and  had  frequently  given  receipts  in  an 
unfair  manner :  and  he  further  insisted,  that  no  tithes  were  due  for  the  pre- 
mises occupied  by  him,  not  only  for  the  reasons  aforesaid,  but  because  the 
ground  and  soil  of  the  said  premises,  and  other  parts  of  the  said  parish, 
were,  at  the  dissolution  of  monasteries,  in  the  3l8t  year  of  Henry  the  Bighth, 
part  of  the  possessions  of  the  abbey  or  monastery  of  Grace,  dissolved  by  the 
statute  31  Hen.  8.  c.  13. ;  that  the  said  monastery  was  one  of  the  greater 
monasteries,  and  of  the  yearly  value  of  two  himdred  pounds  ;  that  the  same 
was  discharged  from  the  payment  of  tithes  in  respect  of  the  lands  belonging' 
to  it ;  and  that  the  lands  in  the  said  parish  were  discharged  of  tithes.  He 
denied  that  he  knew  of  any  decree  or  proceedings  in  this  court  between  the 
impropriators  and  inhabitants  of  the  parish ;  but  said,  that  if  any  decree  had 
been  made,  the  same  was  obtsuned  by  collusion,  and  that  he^  the  defendant, 
was  not  bound  thereby. 

Witnesses  were  examined  on  both  sides  3  and  upon  tiie  reading  of  an  in* 
denture  tripsu'tite,  dateil  the  I2th  of  June  172B,  signed  J.Raymond  and  others; 
tjie  answer,  and  the  schedule  annexed  to  it  >  the  depositions  of  Thomas 
Yewd,  which  were  objected  to  by  the  defendant's  counsel  ^  his  cross  exami- 
nation to  the  first  part  of  the  fifth  Interrogatory  as  to  other  matters  in  the 
said  fifth  interrogatory,  when  the  objection  was  over-ruled  ;  the  tithe  book 
of  the  collectors  referred  to  by  his  deposition,  which  was  objected  to,  and 
the  objection  over-ruled  ;  the  deposition  of  F.  Phipps  ;  and  several  entries 
in  the  tithing  book  for  that  part  of  the  pariish  of  8aint  Botolph's,  Aldgate, 
situate  in  the  county  of  Middlesex,  from  1673  to  1753  3  decrees  in  this 
court  in  Easter  Term,  the  7th  of  May,  and  Trinity  Term,  the  6th  of  July, 
in  the  sixth  year  of  William  and  Mary,  between  Un^eville  v.  Topping  (I)  ^ 
a  decree  in  Michaelmas  Term^  the  26th  of  November^  in  the  same  year, 

-  UmfreDtUe 


(1)  The  case  of  UmfreoUk  v.  Topping 
wid  others,  came  before  the  court  ou  the  7tli 
of  May  1694,  Easter  term,  6  Will  &  Mary. 
The  bUl  demanded  tithes  or  customary  pay- 
ments in  lieu  thereof,  for  certain  premises 
in  the  possession  of  the  defendants  in  that 
part  of  the  pansh  of  St.  Botolph  without 
Aldgate,  which  lies  in  the  county  of  Middle- 
Boz.  To  which  bill  the  defendants  answered, 
and  the  (jlaintiff,  by  a  special  replication, 
relinquished  all  tithes  and  dues  antecedent 
to  the  13th  of  September  1688;  the  defend- 
ants rejoined  ;  and  witnesses  wrere  exami- 
ned ;  and  upon  reading  the  depositions,  and 
the  ancient  tithe  books  of  tne  parish,  the 
court  decreed  the  defendants  Topping  and 
Hart  to  pay  2.^.  6d.  a  qaarter  in  liou  of  the 
tithes  of  their  houses,  and  uluo  Caster  offer- 
ings for  themselves  and  their  families ;  the 
defendants  Dayenport  ami  Webb  to  pay  2s. 
a  quarter;  the  defendant  Jones  1/.  5#.  a 
quarter  for  his  house  in  King  Harry's  yard : 
and  as  to  the  defendant  Middleton;  the 
court  directed  an  issue  to  try,  before  the 
Chief  Haron  and  a  .special  juiy,  **  whetlicr 


there  is  a  matbis  of  20«.  a-year,  or  another 
modus  of  20/.  a-year,  or  any  axid  what  other 
modus  or  motiuKs  exceeding  20s,  a-year  Sar 
the  houses  called  Hooker's  Rents,  of  which 
the  defendant's  house  was  one,  on  the  north 
side  of  Sun  Yard  ;"  and  that,  if  upon  the 
trial  the  jury  should  find  that  there  is  no 
other  modus  than  20«.  a-year  for  Hookerls 
rents,  the  court  will  consider  of  the  costs 
for  the  defendant  Middleton  for  the  said 
trial.  The  cause  came  on  to  be  ftu'tber 
heard  on  the  14th  of  May  1694,  when  the 
deputy  was  ordered  to  take  an  account  as 
against  the  defendants  Groase,  Ratcliffe, 
Holbeck,  Turner,  Heme,  Chetwin,  Kenda), 
Smith,  and  others,  according  to  the  dilVer- 
ent  rates  mentioned  for  their  several  tene- 
ments in  the  parish.  On  the  22(1.  May, 
1694,  a  decree  mui  against  Holbeck,  Turner, 
Kendal,  and  Cbetwyn  was  made  absolute ; 
and  on  the  5th  July  following,  the  depat}''s 
report  was  ratified  and  confirmed.  But  it 
does  not  appear  fitim  the  book  of  decrees 
and  orders,  that  any  proceedings  were  had 
upon  the  issue. 


»/ 


TITHE  CASES.  185 

UmftetiUe  v.  CamfMm  (1) ;  a  decree,  the  13th  of  February,  ui  the  fourteenth  I76i. 

and  fifteenth  years  of  Charles  the  Second,  Keynelt  v.  Coppin  ;  the  court  kyn/^st'on 

ordered  the  defendant  to  account  to  the  plaintiff  fbr  the  said  sum  of  20«.  year-  v.  . 

ly  deoaanded  by  the  bill  during  the  time  aforesaid  -,  and  also  pay  him  bis  hattrrsley. 

of  suit  when  taxed.  ^.^^V^^i^ 

(1)  ^nte,  voL  1,  p.  590. 

T.   lGeo,3.  1761.    K.  B. 
eraham  v.  Poits.  [1  Blackst.  Rep.  295.] 

YATES  moved  for  a  prohibition  to  the  consistory  court  of  York>  on  a  Iu«  suit  in  the 

suggestion,  tJiat  in  a  suit  for  tithes  a  modus  had  been  pleaded.     But  J^^r^^^^^g^^^JJ^ 

it  not  appearing  that  the  plaintiff  had  proceeded  since  this  plea,  the  court  dcfendaat 

doubted  whether  a  prohibition  ^ould  lie,  but  granted  u  rule  to  shew  cause,  pleaded  n  mo- 

dm ;  and  it  not 
appearing  wbethcr  the  plaintiiT  had  proceeded  a(Yer  the  pica,  the  court  doubted  whether  a  prohibiUon 
vonldiie. 


H.  2  Geo.  3.    1762,    K.  B.  1762. 

Stephemm  V.  mU.    [3  fiurr.  1273.]    3  Burn.  £.  U  433.   Gwil.894.       wvw 

THIS  was  an  action  brought  upon  the  statute  of  2  £.  G.  c.  13.  for  the   Where  the  lord 
payment  of  tithes  of  corn  and  grain.  °/ *  manor. 

The  defendant  pleaded  the  general  issue,  "  Mi  debet  :'*  and  the  cause  ofp^^i^i^o'^'^ 
came  on  to  be  tried  before  Mr.  Justice  BATHuasT^at  Appleby  assizes,  I4tb  or  otherwise,' 
August,  1760.  isentided  to 

Upon  the  trial,  it  appeared  that  the  lands  whereon  the  corn  mentioned  in  prescribe  (HHom 
the  declaration  grew,  were  and  immemorially  had  been  customary  lands,   tenjuSjTbv  conv 
parcel  of  the  manor  of  Morland,  in  the  county  of  Westmoreland,  and  holden  of  court-roU  » 
of  the  lord  thereof  for  the  time  being.     It  also  appeared  that  the  said  likewise  so  en- 
manor  of  Morland,  and  the  appropriate  rectory  of  St.  Michael,  Appleby,   titled,  for  the 
wefe  parcel  of  the  possessions  of  the  priory  of  Wetherall,  in  the  county  of  ^^*^  'JJl 
Cumberland,  which  was  one  of  the  larger  dissolved  monasteries,  and  was  lord. 
vested  in  the  crown  by  virtue  of  the  stat.  31  U.  8.  c.  13 :  and  that  the  prior 
of  the  said  priory  at  the  time  of  the  dissolution  was  and  had  been  time  im- 
memorially seised  of  the  said  manor  with  the  appurtenances,  in  his  demesne 
as  of  fee,  in  right  of  his  priory ;  and  also  of  the  appropriate  rectory  of  St. 
Michael,  Appleby,  aiid  the  tithes  there.     It  also  appeared  that  the  said  manor 
and  appropriate  rectory  being  so  Vested  in  the  crown,  the  same  was  in  due 
manner  granted  to  the  dean  and  chapter  of  the  holy  and  undivided  trinity  of 
Carlisle,  in  fee  5   and  that  they  are  still  seised  thereof  in  fee,  in  right  of 
their  church ;  and  that  the  present  defendant  was  the  customary  tenant  and 
occupier  of  the  said  lands  whereon  the  said  corn  grew,  during  the  time  in 
the  declaration  mentioned  ;  and  held  the  same  of  the  said  dean  and  chapter, 
as  of  their  said  manor  of  Morland.     That  the  plaintiff  is  farmer  of  the  corn 
and  grain  tithes  gro^og  and  arising  within  the  territories  of  Bondgate, 
within  the  parish  of  St.  Michael,  Appleby,  aforesaid  :  and  the  lands  whereon 
the  corn  grew,  lie  in  the  territories  and  parish  aforesaid.     It  appeared  that 
no  tithes  had  ever  been  yielded  or  paid  for  or  in  respect  of  the  said  lands. 
It  also  appeared  that  all  the  other  customary  tenants  of  the  said  manor 
paid  tith'5.     It  appeared  also,  that  this  was  the  only  customary  tenant  be-     > 
longing  to  the  said  manor,  which  was  within  the  said  parish  of  St.  Michael. 
Whereupon  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  of  king's  bench  upon  the  following  question  :  — *'  Whether  the 
defendant  could,  in  this  case,  set  up  any  prescription  which  would,  by  virtue 
of  the  Stat,  of  31  H.  8,  exempt  him  from  the  payment  of  tithe." 
Mr.  Aspinall  (who  argued  fur  the  plaintiff,  on  Tuesday,  24th  November 

last 
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1762.  bwt)  made  two  quealiottA  of  H,  viz.  Vint,  Whtther  tke  teoaiit  can  act  up 
sTEPUERffQii  ^y  preacription  at  all^  to  exempt  him  from  the  payment  of  tithe.  Sec<Mi<U]r, 
Whether  the  fmdB  here  stated  are  a  soflicieftt  fbandation  for  an  exempticMi ; 
even  sttppoiing  that  he  might  set  one  up.  The  second  point,  he  said,  might 
be  taken  first.  The  fact  stated^  *^  That  no  tithes  have  ever  been  paid,"  ia 
)io  exemption,  of  itself :  it  is  no  preseriptiim  of  exemption.  It  is  only  evi- 
dence :  it  might  have  arisen  from  unity  of  possession,  or  other  causes.  It 
would  be  no  foundation  for  a  decree  in  equity,  if  it  had  been  actually  found 
by  a  verdict  '*  That  they  have  never  been  paid.^' 

Lord  MAN8Vicu>.-*-Tbe  question  between  you  must  be»  '^  Whether  they 
can,  in  point  of  law,  prescribe  in  non  decmando  :**  for  if  they  can,  the  non- 
pajrment  is  good  evidence  of  it,  upon  any  foot  of  discharge. 

Mr.  AipinaU.*^By  law,  he  ca^  not.  For  he  must  prescribe  either  in  his 
own  name,  or  in  the  name  of  the  lord  of  the  manor.  But  first,  as  the  defen- 
dant is  a  layman,  he  can  not  prescribe  in  mon  decimandn,  in  his  own  name. 
Secondly,  Neither  can  he  prescribe  in  the  name  of  the  lord  of  the  manor* 
He  must  prescribe  now,  as  if  it  still  was  at  the  time  of  the  dissolution.  A 
lord  can  only  prescribe  as  the  lands  have  been  holden  by  ^is  farmers  and 
tenants  at  will.  These  are  stated  to  be  copyhold  lands  parcel  of  the  manor 
of  Morland,  holden  of  the  lord  of  the  manor ;  not  saying  *^  at  the  will  of  the 
lord.^  Therefore  they  are  customary  freeholds.  Now  a  lord  can  not  pre- 
scribe for  his  customary  freeholders;  though  he  may  prescribe  lor  his 
tenants  and  feirmers  of  copyhold  holden  at  will.  These  lands  in  the  north 
are  customary  freeholds,  and  pass  by  feoffment  and  livery,  and  are  not  holden 
od  voluntaiem  dvmim.  Therefore  they  are  not  like  copyholds ;  as  appears 
by  Carthew  432.  tSaie  v.  Noble  (trial  at  bar  in  ejectment  for  laads,  parcel  of 
the  manor  of  Corsham  in  Wilts.)  llie  expression  '*  Parcel  of  the  ipanur** 
only  imports  '^  That  they  lie  within  the  manor.*'  The  court  will  fovour  the 
better  estate.  Therefore,  taking  it  to  be  a  customary  freehold,  the  lonl 
could  not  prescribe  in  nan  decimando,  in  any  matter  whatsoever.  He  can- 
not prescribe  as  by  the  custom  of  the  manor ;  foir  the  custom  of  the  manor, 
in  general,  is  stated  to  be  quite  contrary.  The  case  of  the  Bubop  of  Win' 
cheater,  Crouch  v.  Friar  (l),in  many  books,  but  most  at  large  in  Cro.  £liz.  784, 
will  be  ui^ed  against  me.  But  supposing  tliat  to  be  law,  yet  the  Ixmi  of 
the  manor  did  not  prescribe  against  himself  as  appropriate  rector.  He  was 
founder ;  and  therefore  a  stipulation  might  be  presumed :  whereas  here, 
the  dean  and  chapter  have  had  both  the  manor  and  the  tithes,  in  themselves. 
And  that  was  a  prescription  for  copyholders ;  and  the  custom  was  prior  to 
the  parochial  right  of  tithes,  which  first  commenced  by  the  council  of 
Laterah,  in  the  time  of  King  John.  Nor  can  he  be  exempted  by  unity  of 
possession.  Unity  of  possession  is  a  distinct  thing  from  prescription.  Be- 
sides, here  he  cannot  rely  upon  unity  of  possession,  because  it  has  been  in 
other  hands  from  time  immemoriaL  And  copyholders  i^t  will  cannot  be 
exempted  by  prescription. 

Mr.  Clayton,  for  the  defendant.  No  tithes  have  becQ  ever  paid  for  these 
lands,  firom  81  H.  0.  and  after  this  length  of  time  a  legal  exemption  will 
be  presumed.  This  was  a  great  abbey,  that  came  to  the  crown  by  the  stat. 
of  H.  8.  and  the  manor  was  in  the  prior,  in  right  of  his  priory.  These  lands 
were  therefore  dbcharged  from  payment  of  tithes,  at  that  time ;  and  their 
discharges  from  tithes  are  preserved  to  the  crown  and  to  their  grantees  and 
assignees,  by  31  H.  ti.  in  the  same  manner  and  to  the  same  extent  as  when 
they  were  in  their  hands.  Spiritual  persons  may  prescribe  in  non  decimando ; 
and  so  may  their  formers  and  tenants ;  and  even  their  copyholder  of  inherit- 
ance. 1  Ro.  Abr.  653.  pi. .2, 3, 4,  5.  2  Co.  44.  Bishop  of  fVinchester'scaae  (2). 
Cro.  Eliz.  216,  476,  511,  512,  704,  784.  Moore,  219,  Branch  s  case  (3). 
Yelv.  2.  Crouch  v.  Fryar,  Noy.  132.  Anonymous.  And  customary  estates 
of  inheritance  may  be  discharged  in  the  same  way  :  for  the  fireehold  is  in  the 
lord.  The^  qustoniary  estates  in  the  north  arc  not  freeholds ;  but  copy- 
but 

(1)  AttUfTOhlfp.  149.  (2)  jHir,ro\,  1,  p.  119.  (3)  .^M/r,  vol.  1  >  p.  89. 


(1)  Amttf  vol.  1,  p.  1106. 
(9)  Amt^  vol.  1,  p.  389. 
(3)  jMe^ynA.\^f.A7% 


(4)  Amte,r€A.  l,p.  113. 
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liokis,  and  in  the  naCUre  of  tenmcies  at  will.    They  nevef  pass  by  feotfoAienl,         1T(i2. 

bat  by  grant ;  and  often  by  grant  and  admittance  t  bat  an  alienee  cannot     ftEPHENsev 

midntain  aoejectment^  till  admittance  :  ior  the  estate  does  not  pass  to  iiim^  «• 

as  it  docs  to  the  heir  by  descent.    Though  many  other  parts  of  this  estate        ^  ""'^' 

have  paid  tithe,  yet  there  may  be  a  prescription  tor  a  discharge  for  part :  a       * 

preacriiition  may  be  for  a  single  i^nrt  alone.     Bat  this  is  the  only  tenement 

that  lies  in  this  particular  parish.     As  to  the  unity  of  possession,  supposing 

it  Hahle  to  atloubt,  yet  you  may  prescribe,  ''That  the  prior  hdd  it  .dis* 

chaigedtimeimmemorially '/*  PriddUv.  Napper,  11  Co.  14(1).  and  the  case 

of  Wright  V.  ^errard  and  HUdersham  (2),  agrees  ''  That  an  unity  and  a  perfect 

dUsaharge  may  stand  together  $*"  and  cites  11  Co.  14.  as  truly  saying  so.    t 

Keh.  4S0.  EngUah  v.  Jokn$  <8).  That  a  nnity  of  possession,  and  a  perfect  dis*- 

clM^ge  fit>m  tithes,  may  stsind  together,  cannot  be  disputed.    Here,  none 

have  ever  been  paid :  therefore  the  court  will  presume  a  legal  discharge. 

lids  is  a  unity,  time  out  of  mind ;  which  is  a  sttfficient  discharge,  after  so 

long  a  time.    The  pvior  was  seised  both  of  the  rectory  and  of  the  land.    It 

Was  not  necessary  tp  be  in  aeloal  possession  of  the  lands.  Hob.  80tf .  Wfight 

yr.  Osrvvni  and  HMtnlumu  1 1  Od.  14.    FriddUAnd  Napper^s  case.  9  Co.  48. 

The  Arckbukop  of  Canler^tir|r*s  case  (4).    These  customary  tenures  are  not 

freeholds :  Ae  timl)er,  the  mines,  are  in  the  lord.    Therefore  it  is  the  com^ 

moB  case  of  copyhtdders,  which  has  lieen  determined  over  and  over,  parti* 

cnkrly  m  Cro.  Elis.  784»  in  the  case  of  Ch^uck  v.  Fryat  (6).    It  is  enou^ 

if  w«  are  discharged  in  any  manneiv 

Mr.  jdifMiaU,  in  reply.-^U  shall  not  be  presumed  "  That  tithes  are  not 
paynhl^,'^  because  they  have  not  been  paid.  The  case  1  mentioned  is  apre- 
scription  for  the  bishop  himself,  his  farmers,  and  tenants  at  will.  These 
customary  estates  are  not  c^yholds ;  the  freehold  is  in  the  tenant.  1  Salk. 
886.  CtomthtT  Vv  Oldjidd.  Tiiey  pass  by  the  deed^  not  by  the  admittance. 
Here  was  no  unity  of  possession  in  the  prior,  of  the  rectory  and  of  the  lands. 
Moore,  608.  fisMon  v.  Droit.  Moore,  218.  Brm^'i  case.  Cro.  £liz.  704. 
Cnueh'i  case.  Here,  the  tithes  arise,  upon  leasing  out  the  lands.  The 
unHy  ceases  when  the  prior  ceases  to  hold  both  lands  and  rectory  together. 
Either  by  prescription  or  by  unity,  the  lands  ought  to  be  charged 

Uiteritu  eraciltam. 

Thia  cause  now  standing  in  the  paper  ibr  ftirther  argument.  Mr.  Solicitor 
General  (Sur  fleUhn  Nurtom,)  who  was  for  the  pWntiff,  said  that  the  parti- 
cohir  customs  of  the  manor  (which  had  been  inquired  after  ^^  ^^  course  of 
ihe  fotmer  avgument,  were  not  yet  sent  up. 

Lord  MANsriBLD.-^What  signify  the  customs  >    Clearly,  the  freehold  is 

in  the  lord. 

Sir  Ffeidur  Nori&m  adcnowledged  he  had  a  great  difficulty  to  get  over ; 
It  bdnff  stiUed  in  the  case  itself, ''  Hiat  this  was  the  only  customary  tenant 
belon^ng  to  the  manor^  which  was  within  this  parish." 

Losd  Maxsvibld  and  Mr.  Justice  Dsnison  said  it  was  a  settled  point, 
**  That  the  fi-eehold  is  in  the  lord."  .And  Lord  Manspiblo  added,  thill  this 
U  rather  stronger  than  the  case  of  copyholds :  for  copyholders  had  acquired 
a  pennanent  estate  in  their  lands,  before  these  persons  had  done  so. 

Per  Car'— Let  the  postea  be  delivered  to  the  defendant,  in  order  for  a 
jud|piicvt  of  nonsuit. 


E.  ;2 
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1762*  Various  pretences  that  the  said  Idhds  were  exempted  froiift  th<  pnynmt  of 
TowFujET  tithes,  or  that  certain  mndnns  were  payable  for  the  same ;  hut  that,  do  tiw 
contrary,  the  said  lands  were  not  exempted  from  the  payment  oFtiftea  in 
kind  by  virtue  of  any  mo<lu$  or  exemption  whatsoever.  The  bill  therefore 
prayed  a  discovery  of  the  premises,  add  that  the  defeddant  Tomlinson  and 
others  m^ht  be  decreed  to  account  with  the  plaintiff,  and  pay  to  her  one 
moiety  of  all  and  every  the  said  tithes  and  other  ecdesiastieal  dues,  or  die 
iiill  value  thereof,  respectively  in  each  of  the  said  years. 

The  defendants  Tomlinson  and  others  said,  that  they  did  not  know  whe- 
ther Mary  Howard,  otherwise  StandUh,  had  been,  in  her  lif^-tlme,  in  the 
receipt  of  the  rents  and  profits  of  a  moiety  of  the  tithes  of  PfOing',  nor  whe* 
ther  Ralph  Standish  Howard,  her  husband,  was,  in  his  life  time,  in  the  re- 
ceipt thereof ;  nor  whether  the  same  were  in  the  possession  of  aay  of  the 
8tandish  family  before  him  i  nor  who  Waft  entitled  thereto  ;  nor  could  they 
form  any  belief  in  relation  thereto  in.cegard  the  plaintiff  had  not  by  her  biU 
set  forth  under  whom  she  claimed  the  same.    They  also  said,  that  they  did 
not  know  that  the  said  Mary  had  been,  or  that  the  plaintiff  then  was  seised 
of  or  entitled  to  an  undivided  moiety  or  other  part  of  the  tithes  in  Pilling  j 
nor  that  the  township  of  Pilliog,  or  the  titheable  places  thereof,  were  with- 
in the  impropriate  rectory  of  Garstang,  as  alleged  in  the  bill.    They  fur- 
ther said,  that  the  churcti  or  chapel  of  Pilling  was  a  pan>chial  one ',  that 
the  township  of  t^itlin^  had  been  reputed,  and  really  was,  an  entire  town- 
ship and  nlanor  of  itself ;  that  the  court  Was  held  for  it ;  that  it  inalntained 
its  own  poor,  and  raised  its  own  taxes,  without  joining  with  any  other  town- 
ship ',  that  the  inhabitants  therein  never  paid  rates  to  the  parish-ehurch  of 
Crarstang,  nor  any  dues  to  the  vicar  of  that  church ;  and  tliat  neither  the 
vicars  nor  churchwarden  of  the  said  church  ever  exercised  anyjnrisdietion 
in  Pilling,  as  being  part  of  the  parish  of  Garstang.   The  defendants  admitted, 
that  they  had,  in  the  said  years,  occupied  certain  messuages  and  lands  in 
Pilling ',  that  they  had  sown  and  reaped  the  several  crops  of  corn }  that  they 
had  imuie  grass  into  hay>  and  had  the  several  other  titheahle  matters  men- 
tioned in  their  answers  j  hot  they  said,  that  the  several  messuages  mad  lands 
by  them  occupied  were  parcel  of  the  possessions  of  the  abbey  of  Cockersand  j 
that  the  said  abbey  was  one  of  the  greater  monasteries ;  that  it  came  to  the 
crown  by  virtue  of  the  statute  dl  Hen.  8. 5  that  it  had  been  a  monastery 
and  abbey  beyond  memory  5  and  that  all,  or  the  greater  part  of  the'  lands  in 
Pilttng,  were  pareel  of  the  possessions  of  the  said  abbey ;  that  part  of  aoeh 
lands,  fis.  the  messuage  called  the  Abbey  House,  the  Moss,  the  Mill  Fsa- 
ture,  and  the  Bam  Farm,  were  part  of  Uie  ancient  demesnes  of  Pilling  | 
that  they  were  beforei  and  at  the  time  of  the  dissolution  of  the  monastery, 
i»)oyed  by  the  abbot  and  convent  thereof  free  from  the  payment  of  any 
tithes  or  ecclesiastical  dues>  or  of  any  modui  in  lieu  thereof,  whether  such 
lands  wei^  in  the  Immediate  possession  of  the  abbot  and  convent,  or  of  their 
fiirmer ;  that  the  fistrm  or  tenement  in  Pilling,  belongmg  to  Roger  Hesketh, 
now  in  the  tenure  of  the  defendant  France,  and  the  messuage  called  Pilling- 
hallf  in  the  tenure  of  Henry  Threlfall,  had  never  paid  any  tithe  in  kind  or  any 
Babter  offerings ;  but  that  each  ^f  those  tenements  had  immemorially  paid  a 
modmi  of  10s.  a  year  in  lieu  of  all  the  tithes  and  Easter  offerings  yearly  arising 
thereon  respectivcdy ;  that  all  the  other  lands  in  Pilling  (except  those  before 
mtotiotied  to  be  exempt,  as  having  been  abbey  lands,  and  those  before  men- 
tioned  tin  be  dscharged  by  maduses)  were  held  by  the  abbot  and  convent  c»f 
the  abbey  of  Codcersand,  before  and  at  the  time  of  the  dissolution  thereofj 
discharged  from  the  payment  of  any  tithes  or  ecclesiastical  dues,  or  any 
NKMbit  in  lieu  thereof,  when  the  same  were  in  the  immediate  possession  or 
oecupatioa  of  tte  abbot  and  eoonveaty  and  not  let  to  tenants  ^  for  that  the 
Mi4y  was  founded  before  the  ooundl  of  Lateran,  and  the  abbot  and  con* 
veilt  6f  the  FiPtilionstratensian  order>  were,  by  virtue  of  their  order,  freed 
in  reapeat  of  the  said  latft-mentioned  lands  from  Uie  payment  of  any  tithes 
or  eadeaiastictel  dues  whilst  the  said  lands  were  in  the  oeenpation  of  tiie  ah* 
hot  and  eomfent,  qpd  were  not  let  to  tenants  or  farmeiis  a  and  they  insisted^ 
^  that 
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llMt  tlie  lands  wbich  tliey  reapectWely  occupiecU  together  with  the  other  TW^ 
fOBBtadnkiB  of  the  abbey>  M,  by  surrender  made  by  the  said  abbot  and  con- 
▼eoi  unto  Henry  the  ^gbth^  in  the  Idth  year  of  his  reign,  and  the  said  act 
of  parliaoient  or  one  of  them,  beoovne  vested  in  the  said  king,  his  heirs  and 
saocesaors>  discharged  from  the  payment  of  tithes,  in  the  same  manner  as 
when  they  belonged  to  the  abbey.  They  farther  stated,  that  the  said  king, 
by  Itts  letters  patent  dated  the  I  st  of  September,  in  the  SMi  year  of  his  reign> 
granted  to  J.  Kitdien  and  hit  heirs  **  all  that  thescite  of  the  house  or  man* 
sioB  of  the  late  monastery,  and  all  those  crofto  and  arable  lands,  and  three 
doses  of  moor,  called  Mill  Pasture,  Moss  Close,  Beggars  Ck>8e,  and  Pilliiig 
Grange,  and  all  and  singular  the  demesne  lands  of  the  monastery  of  Cock- 
ersaiid>  and  then  late  in  the  occupatkm  or  cidture  of  iStke  late  abbot  of  the 
said  monastery  at  the  time  of  the  dissolation  thereof,  to  hold  the  same  to 
him»  his  heirs  and  assigns,  in  as  ample  manner  as  the  said  last  abbot  or  any 
of  Ms  predecessors^  held  the  same  f  *  and  therefore  insisted,  that  the  said 
messuages  and  hereditaments  were  entitled  to  the  benefit  of  the  same  ex- 
cmptioo  as  that  under  which  the  said  abbot  held  the  same  before  the  disso^ 
lotion  :  and  they  averred,  that  they  believed  that  the  said  messuages  an<l 
beredkameats  were  exempt  from  payment  of  tithes  and  other  ecdesiastieal 
docs^  whether  in  the  hands  of  the  owners  thereof,  or  when  let  to  tenants^ 
as  they  had  never,  within  the  membry  of  roan,  paid  any  tithes  or  ecdesias- 
tieal dues  whniever,  nor  had  any  such  been  ever  claimed,  whether  the  said 
lands  were  in  the  occupation  of  the  owners  of  the  inheritance  thereof,  of 
were  let  to  tenants ;  and  that  snch  non-payment  was  evidence  of  exemption4 
They  fiorther  said,  that  the  remainder  of  the  lands  in  Pilling  (except  those 
dischnrged  by  the  modut  aforesaid)  were  exempt  from  the  payment  of  tithes 
and  other  ecclesiastical  dues,  or  of  any  modus  in  lieu  thereof,  when  in  the 
bands  and  occupation  of  tlie  owners  of  the  inheritance  thereof;  asid  that  such 
renoainder  of  the  said  lands  being  extensive,  and  the  inheritance  thereof, 
Otttll  sixty  or  set'enty  years  last  past,  being  vested  in  very  fow  persons, 
wkio  lived  at  a  distance  and  who  had  leased  the  same  for  lives  or  years,  the 
tenants  thereof  were  liable  to  pay  tithes  for  sndi  lands,  and  had  accordingly 
the  same. 

{The  defondnnts  then  stated  certain  modtts^,  tiierein  spedlied,  to  be  pay- 
able in  lieti  of  certm  tithes  therein  stated,  in  reS|»ect  of  lands  fiot  exempted 
as  aforesaid  from  the  payment  of  tithes.] 

Hie  defendant  John  Harrison  insisted,  that  for  nil  the  ))remises  occupied 
by  hiiti,  the  suiii  of  thirteen  shillings  and  fourpence  a  year  had  l>een  imme- 
moriatty  paid  to  the  owners  of  the  tithes  of  PilKiig,  as  a  modus,  in  lieu  of  all 
manner  of  -ecdesias^al  dues  and  tithes  arising  thereon,  except  the  tithes 
of  com  and  grain  ;  and  tliat  the  same  had  always  been  accepted  aeeord* 

ingly. 

The  defendant  Kobert  Whiteside  denied  the  plaintHTs  title  to  the  tithes  in 
fike  manner  as  the  other  defendants  had  done  ;  and  insisted  on  the  several 
aifK/Kfe» winch  were  mentioned  in  the  other  answer;  and  after  setting  forth 
the  lands  and  tenements  he  occupied,  he  further  insisted  on  n  modus  of  four- 
pence  a  year  for  tithe  hay  growing  on  Morning  Meadow. 

The  defendants  Bennison  and  Alderson  sakl,  that  the  pl<\in  tiff  was  edtitled 
to  a  moiety  of  the  iilbes  of  Pilling,  and  that  the  defendant  Bennison  was 
entkled  to  the  other  moiety  thereof,  which  was  in  mortgage  to  tiie  defendant 
Mary  Aldeison.  They  also  said,  that  all  the  landholders  in  Pilling  had,  for 
many  years  together,  set  out  and  pai<l  their  tithes ;  yet  that  several  of  them 
had,  of  late  years,  refused  so  to  do. 

llie  defendants  Dinonson  and  Hodgson,  the  trustees^  put  in  the  usual 

answer. 

The  platiitiff  replied  to  the  answer  of  the  defendants  Tondinson  and 
others  ;  ond  they  rejoined  ;  and  witnesses  W«re' examined  on  both  sides. 

Ilie  cause  came  on  to  be  heard  before  a  full  court  on  the  7th  and  Bth 
days  of  December  last  -,  and  upon  hearing  counsel ;  and  'readingj  on  behalf 

of 
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170^.  of  tiie  plaintiff,  an  Indenture  dated  the  16th  of  June^  1W7,  signed  UHliam 
.TOWKI.ET  Standisb  and  others  j  an  indenture  <lated  tlie  19th  of  July»  1726,  signed 
'.*  -„.  Litchfield  and  others  5.  the  exemplification  of  a  recovery^  dated  the  2dth  of 
August,  in  the  thirteenth  year  of  Charles  the  First  |  several  depositions  ; 
and  on  hearing  the  defendant's  counsel^  and  reading,  on  their  behalf,  a  copy 
of  the  minister's  accounts  taken  from  the  augmentation  office,  viz.  the  ac- 
count of  John  Kitchin  from  the  feast  day  of .  ,  in  the  thirtieth  year  of 
Henry  the  Eighth,  to  the  lilce  feast  in  the  thirty-first  year,  of  the  revenues 
and  profits  of  the  rectory  of  Garstang,  and  the  tithes  and  grange  of  Filling^ 
belonging  to  the  then  late  dissolved  monastery  of  Cockersaad  ;  the  deposit 
tipn  qf  Peter  Rich  $  a  copy  of  the  surrender  of  the  said  monastery  of  Cock*- 
ersand,  dated  the '29th  of  January,  in  the  thirtieth  year  of  Henry  the  Eighth  ; 
and  upon  the  defendants  offering  to  read  the  deposition  of  A.  Johnson  to 
prove  the  parochial  moduies  in  their. answer  mentioned,  and  the  counsel  for 
the  plaintiff  objecting  thereto,  for  that  he  was  an  incompetent  witness  in 
prove  the  same,  as  being  a  party  interested  tlierein,  and  the  court  allowing 
the  said  objection  ;  and  on  reading  the  deposition  of  the  said  A.  Johnson 
taken  upon  his  cross  examination  ;  ai^d  also  the  depositions  of  severri  other 
witnesses ;  the  deposition  of  the  sftid  A.  Johnson  taken  on  the  behalf  of  the 
defendants  to  the  twelfth,  thirteenths  and  fourteenth  interrogatories  ;  several- 
receipts  from  the  I4th  of  November,  I60B,  and  ending  the  Ist  of  May> 
175U,  and  signed  T.  Hunter,  &c.  ;.the  further  hearing  of  this  cause  Wfis. 
adjourned  over  to  the  4th  day  of  February  last,  and  came  on  to  be  further 
heaid  the  4th,  Bth,  and  1 1th  of  February,  when,  on  reading  a  decree  of  this 
court,  dated  the  10th  of  May,  in  the  t\renty-fourth  year  of  Queen  Elizabeth^ 
in  the  cause  of  Kitchin  v«  Holme ;  and  also  the  answer  in  this  cause,^ 
dated  the  20th  of  November,  In  the  twenty-fifth  year  of  the  said  qaeen  ; 
another  decree  of  this  court,  in  the  cause  of  Bradshaw  v.  Citfiott,  dated  the 
17th  of  November,  in  the  thirty-first  year  of  Charles  the  firsts  a  copy 
of  the  proposal  of  J.  Kitchin  for  the  purchase  of  part  of  the  possessions  of 
the  monastery  of  Cpckersand ;  the  particular  made  in  ccmsequence  of  such 
proposal^  taken  from  the  record^'  in  the  augmentation  office  (1) ;  a  decree 
of  this  court,  made  in  the  cause  of  Lambert  v.  Cummin,  dated  the  21st  <^ 
November,  1721  (2),  it  was  ordered,  that  the  cause  should  stand  over  to  a 
future  day  for  the  judgment  of  the  court  >  and  the  cause  now  standing  ia 
the  paper  of  causes  accordingly; 

The  court  ordered,  that  the  bill,  as  against  the  defendants  J.  Bennison, 
clerk^  M.  Aiderson,  widow,  £.  Dinonaon,  and  R.  Hodgson,  be  dismissed, 
with  costs  according  to  the  cpnrse  of  the  court ;  and  as  it  did  not  appear, 
nor  had  been  made  out  by  the  proofs  in  the  cause,  that  the  lands  in  Pilling; 
for  which  an  account  of  tithes  was  prayed  by  the  bill,  were  exempted  or 
discharged  from  the  payment  of  tithes  when  in  the  immediate  or  actual 
possession  or  occupation  of  the  respective  owners  of  the  inheritance  thereof* 
as  was  insisted  on  by  the  defendants  the  part  owners  of  the  said  lands  in 
^heir  said  answers  to  the  bill,  it  was  further  ordered,  that  the  defendant  Tom- 
Unson  and  others  should  severally  and  respectively  account  with  the  plain- 
tiff for  a  moiety  of  the  tithes  of  the  several  titheable  matters  and  things 
which  yearly  arose,  renewed,  or  increased  on  the  lands  by  them  respectively 
occupied  in  the  said  township  of  Pilling,  witl^n  the  parish  and  rectory  im-- 
propriate  of  Garstang^  except  of  the  tithes  of  milk,  calves,  and  garden  stuff; 

and 

•  «  *      *  *        " 

(1)  This  IS  a  proposal  by  John  Kytchen  yearly  value  of  the  premises  is  38f  9«.  lOif* 

to  purchase  the  possessions  lately  belonging  inde  pro  decimd  779,  Od»  ;    el  «c  remaneni 

io  the  abbey  of  Cockersand  inOarst^mg;  c^r^  per  annum.  34/.  12t.  1 0</.,  which,  16  be 

and  under  bis  proposal  is  a  rental  of  the  purchased  at  23  years  purchase,  amounts  %» 

particular  property  he  desired  to  porchaae,  7^6L  15«.  2d,    Add  for  woods  IL  \3s,  4d. 

consisting  {pUer  alia)  of  Pilling,  comprising  aud  then  the  whole  sum  is  79d/.  St.  6d,    To, 

nipe  tenements.    At  the  end  of  the  proposal  be  paid  in  hand  400/.,  and  the  residue,  in 

}s  a  certificate  of  the  oifficers  of  the  crOM^h  of  three  months." 
thevtliMfof  thelandSf-wliiclioonclndeetbos^   -       ^2)  Afnie,voU\, 
V.Smima  Matt*  3HL  9s,  Md^   The  clear 
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and  alfioforamc^ety  of  Easlar  offerings  during  the  time  demanded  by  the  bill^ 
aecording  tOt  the  manner  of  t,ithing  the  sam^  respectively  mentioned  in  the 
answers  of  the  said  defendants  ;  and  that  the  defendant  John  France  should 
ato^  i/k  like  iiiannery^accomit  .with  the  plaintiff  ibr  the  value  of  a  moiety  of 
the  tithes  of  the  several  titheable  mattew  and  things  which  yearly  arose  on 
the  lands  by  him  cicciipied  within  the  said  township  of  Pilling^  other  than  on 
t)ie  lands  by  him  rented  of  R*  Hesketh  in  liis  answer  named,  during  the  time 
in  the  bill  mentioned  >  and  that  the  defendant  J.  Harrison  should,  in  the  like 
manner,  account  with  the  plaintiff  for  the  value  of  a  moiety  of  t}ie  tithes  of 
all  com  and  grain  which  yearly  arose  in  and  upon  the  lands  by  him  occupied 
in  Filling  aforesaid,  during  the  time  aforesaid.  And  it  was  further  prdered, 
that  the  defendants  Tomlinson  and  others  should  pay  to  the  plaintiff  her  costs 
of  this  suit  until  the  present  time,  to  be  taxed.  The  consideration  of  suhse- 
qnent  costs  to  be  reserved  till  after  the  report  (1). 
.  The  deputy  remembrancer  made  his  report,  dated  the  first  of  July,  1765  5 
and  upon  reading  the  said  decree  and  report^  no  exceptions  hieivihg  been 
taken  thereto,  it  was  ordered,  on  the  4th  of  July,  1765^  that  the  saia  report 
should  be  ratified  and  confirmed,  with  subsequent  costs  ;  .and  that  the  de- 
fendants should  forthwith  pay  to  the  plaintiff  the  several  sums  reported  due 
for  the  titheable  matters  and  things  demanded  by  the  bill  {i). 

The  Court  Full. 

-  ri)  Hie  Lord  Chief  Barop,  PAaaaa,  in 
giTOff 'Judgment  in  this  case,  traced  the  es* 
tnbliwBacnt  of  the  order  of  Premoastatenaes, 
and  their  exemption  from  titbei,  to  a  bull  of 
Fope  Innocent  the  third,  in  1 198  $  but  which 
Ml  he  held  would  not  operate,  unleat  rer 
ceived  end  Allowed  in  Engtond^  And  he  re- 
ferred to  BrtvUkaw  V.  Citfton^  uhi  tupra  ; 
in  which  it  was  decreed,  that  the  Premon- 
atatenaes  were  not,  as  an  order,  discharged 
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from  tithes.  He  Ukewiae  referred  to  the  re- 
cord produced  from  the  auffmentatiou  office, 
as  affording  evidence  that  ^iA  lauds  were  li- 
able to  tithes. 

(2)  Ybe  plidntiff,  some  years  afterwards, 
filed  another  bill  to  obt^n  the  bemefit  of  this 
decree;  and  a  similar  decree  was  again 
made.  See  TtmnUey  v,  Tom&naon,  pott,  E. 
11  Geo.  3. 1771. 


1702. 

TOWNLBT 
TOMLINSON. 


T.  2  Geo.  3.     1762.    Scacc. 
Thorpe  V.  Bendlowes.    [3  Wood,  38.]    GwiU.  899. 

npi{£  bill  stated,  tliat  the  plaintiff,  on  or  about  the  10th  of  June,  1725,  skmhk,  that 
-I-   was  presented  to  the  rectory  of  Houghton,  in'  the  counly  of  Purham,  tithe  is  due 
and  had  thereby  become  entitled  to  take  in  kind  all  manner  of  tithes,  both  *^^J*®i^T. 
great  and  small,  arising  therein  ;  that  the  defendant,  since  January,   1755,  ^e  horses, 
had  been  occupierof  divers  lands  and  closes  within  the  said  parii^h,  and  par-  kept  by  the  oc- 
ticnlarly  of  Mason's  Close  and  Bridge  End  Close  ;  that  he  had  yearly  seve-  cHpier. 
ral  titheable  matters  growing  thereon,  and  had  yearly  depastured  thereon, 
or  on  part  thereof,  barren  and  unprofitable  cattle,  as  well  of  his  own  as  of 
oUier  persons,  taken  in  to  agist  for  hire,  particularly  dlters  young  wheys 
and  other  young  jtrattle,  which  he  had  sold  ;  that  he  had  also  grass  growing 
on  bis  pasture  lands)  which- he  had  cut  and  made  into  hay,  but  that  he  had 
never  set  out  or  paid  the  plainUfftbe  tithes  of  the  same  ;  that  ih  1754  he 
had  accounted  with  the  plaintiff  for  all  his  titheable  matters  then  in  arrear, 
and  had  at  that  time,  and  Ibr'  several  years  before,  paid  to  him  one  shilling 
and  sixpence  in  the  pound-  rent  for  his  agistment  tithe  and  the  renewals  of 
Ills  pasture  lands  ^  but  that  he  afterwards  pretended  that  no  tithes  were  due 
for  the  same,  but  only  some  small  modu$ ;  that  he  also  pretended  that  he 
liad  not  a^sted  upon  his  lands  any  other  barren  and  unprofitable  cattle  than 
certain  horses  which  he  kept  for  the  use  of  his  coach,  and  had  not  used  for 
labour,  profit »  or  sale;  and  that  therefore  no  tithe  was^^ue  for  the  same. 
But  the  bill  c&arged,  that  aa  such  horses'were  not  kept  .and  used  for  pleasnre 
only,  but  were^  during  the  same  time,  employed  by  the  defendant  in  leading 
^d  carrying  coals  frqm  the  ^its  to  Houghton,  >and  also  in  drawing  manure 
.from  (di?er9  places  out  of  Hpughtoif  parish  to  lands  belonging  to  the  defen- 
dant within:  the  .parish,  and  also  in  drawing  lime,  timber,,  biricks,  and  other 
VOL.  ;i.  o  '  materials 
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ITOS.  maiterMi  med  hf  the  dclendaiit  In  ImfMhgi,  and  in  ether  wMk  ttndlaboor, 
taoBVB  whereb J  be  made  great  profit,  that  the  platntiff  was  'entMSetl  to  tUthi^  ^agUt^ 
ment  of  all  fluch  horses,  or  to  some  reasonable  satisfaction  fbr  the  sajte ; 
bat  in^ieh  the  defendant  had  refosed  to  make.  The  bffl  f herefbre  pfsytd, 
fliat  the  defendant  might  be  decreed  to  pay  to  the  plidntiif  all  and  every  the 
tithes  so  {^nbtracted  by  him,  or  the  just  Talne  thereof,  that  had,  in  every 
year  since  the  1st  of  January ,  1756,  become  justly  due,  and  payable  by 
him. 

The  defSradant  admitted,  that  the  plaintiff  was  lawfiil  rector,  and  entitled 
to  all  manner  of  tithes  in  kind  within  the  parish,  or  to  a  reasonable  satlsfec* 
tion  in  money  for  the  same,  according  to  the  custom  of  paying  titli^  there- 
in }  that  alxmt  eleven  years  ago  the  defendant  came  to  reside  at  Houghton, 
and  had  ever  ^ce  been  an  inhalntant  thereof;  that  before,  and  ever'^oe 
the  Ist  of  January  1766,  he  had  been,  and  then  was,  occupier  of  Mason's 
Close  and  Bridge  End  Close,  which  he  used  alternately  either  in  meadow  or 
pasture,  and  liad  depastured  several  horses  and  cattle  thereon,  (viz.)  that  he 
had,  for  about  twelve  or  thirteen  weeks;  depastured  therein  at  nights  saddle 
and  coach' horses  J  but  he  averred,  that  the  said  horses  were  hackney  gdd- 
ings  and  horses  kept  for  his  pleasure,  to  draw  his  coach,  and  for  himsetf  and 
servants  to  ride  upon  ;  that  they  were  not  used  for  hire,  or  bought  or  bred 
for  sale ;  and  he  submitted,  that  the  plaintiff  was  not  entitled  to  tithe  for 
the  depasturing  of  such  saddle  and  coach  horses,  nor  for  any  barren  and  tin* 
profitable  cattle  so  kept  for  his  pleasure,  and  not  for  profit  or  sale.  He  fbr- 
ther  said,  that  he  had  depastured  a  milch  cow  and  a  one  year  old  whey  upoii 
Mason's  Close ;  that,  by  the  immemorial  custom  of  tbe  parish,  the  pariah- 
ioners  paid,  and  the  parson  received,  three  halfpence  for  tbe  yearly  renewal^ 
and  in  full  satisfoction  of  the  tithe  agistment  of  each  milch  cow  under  ^e 
number  of  five ;  that  no  tithe  was  paid  for  the  agistment  of  any  young  wheys 
bred  and  depastured  in  the  parish  until  they  had  calves,  when  they  were 
reckoned  milch  cows;  and  that  the  parishioners  then  paid  the  parson  three 
balance  for  the  yearly  renewal,  and  in  foil  satisfaction  of  the  tithe  agiat- 
ment  of  each  mildi  cow  under  five  i  that,  according  to  such  custom,  the 
plaintiff  had  received  of  the  defendant  three  halfpence  for  the  said  milch 
cow  for  the  year  1756 }  and  he  insisted,  that  no  more  tithe  was  due  to  the 
plai^itiff  in  that  year  ibr  depasturing  the  s<ud  cow  and  whey  as  aforesaicL 
He  also  said,  that  in  the  same  year  he  had  taken  in  to  ag^st  one  milch  cofw 
for  about  eleven  or  twelve  weeks'  >  and  that  he  believed  the  owner  thereof 
had  paid  to  the  plaintiff  three  faali^nce  for  the  yearly  renewal  of  the  tithe 
agistment  of  such  cow,  according  to  tbe  custom.  He  further  said,  that  ia 
the  said  year  1766,  Bridge  End  Close  was  in  meadow,  and  that  the  plaintiff 
took  the  tithe*hay  thereof  in  kind ;  and  that  in  the  year  1766  Mason's  Close 
was  in  meadow,  of  which  he  had  also  taken  the  tithe  hay  in  kind.  He  also 
said,  that  in  the  year  1766,  wanting  straw  to  make  ropes  for  the  coveriqg  a 
hay-stack,  he  cut  a  small  quantity  of  coarse  grass  in  Mason's  Croft,  for  which 
he  tendered  the  plaintiff  2«.  and  thai  in  1769  he  had  also  cut  some  grass 
to  top  a  staek  witfi,  which  he  made  into  hay,  and  set  out  the  tithes  thereof; 
both  of  which  the  plaintiff  refosed  to  accept :  and  he  set  forth  the  titheable 
BAKtters  and  things  be  had  on  the  said  closes  the  following  years ;  and  m- 
vsted.on  tbe  said  customary  payment  of  three  halfpence ;  and  that  no  tithe 
agistment  was  due  for  his  coach  and  saddle  horses,  though  he  admitted  he 
had  occasionally  emf^yed  them  to  fetch  coals  and  draw  manure,  &c.  (H. 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and,  witnesses  were  eiamm- 
ed  on  both  sides  i  and  upon  hearing  counsel  on  both  sides,  no  eoideiM  bein^ 

read. 


(1}  It  k  takl  by  Dk.  l)onk  (3  B.  E»  L.  the  caoK.  Bnt  tiie  dccres  book  and  the 
psgo  475, 7tb  odiM  tfapt  tbe  6u:t  tliit  tbe  report  i|i  Wood  ezpreoOv  state  tbtt  no  en- 
defendant  ini|de  n  pnyfit  of  tbe  bonee,  bf  dence  was  read.  And  Dr.  Bora  states  (mH 
emjploving  tbem  to  'feCcb  bis  cii<|k  «t  |«b  n^a)  that  tbe  cotet  were  fmrnmimmnlf^ 
rnQes  distant  oQt  of  tbe  imrisb^sffMirJaad-  epfanm,  that  coacb  bones  weie  liable  to 
lag  asaann,  bridss,  s»d  wood,  liraiii  ^tbe  pay.  Ma  of  agiaaaeBt.  See  alio  f  Eaya* 
fMifli  of  Hoogbton  to  bis  lands  in  tbe  ad-  WL 
joii^^l  parish  of  Darlingtoni  was  proved  in 
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nadt  the  coarl,ordered  the  deputy  ramembnuicer  to  take  an  accoupt  o(  what 
was  due  to  the  plaintiff  from  the  defendant  for  the  tithe  agis^nent  of  the 
wheys  in  the  pleadingi  mentioned  to  have  been  agisted  by  the  defendant  -, 
of  the  coach  .hofsea  i|nd  other  barren  and  unprofitable  cattle  depastured  by, 
him  during  the  time  demanded  by  the  bill  j  that  the  bill  be  dismissed  as  to 
the  demand  of  tithe  hay  mpwed  and  used  in  the  manner  and  for  the  purposes 
in  the  defendant's  answer  mentioned^  but  without  costs ;  that  the  defendant 
do  pay  the  plaintiff  his  costs  to  this  time>  to  be  taxed  ;  and  that  further  dU 
rections  be  reserved  till  the  coming  in  of  the  reporl;. 

In  the  year  1766  the  plaintiff  died,  and  his  sop  filed  his  bill  of  revivor  and 
supplement  against  the  defendant,  and  revived  the  suit];  and  soon  af<» 
tenrards  the  defendant  died,  whereby  the  suit  became  again  abated,  and  a 
second  bill  of  revivor  was  filed  in  1769  against  the  widow  and  executrix  of 
the  defendant ;  to  which  she  appeared  and  put  in  her  answer*  and  admitted 
the  former  proceedings,  but  did  not  admit  assets  sufficient ;  and  the  said  suit 
and  proceedings  were  again  revived. 

The  deputy  remembrancer  made  his  report,  dated  the  7th  of  December 
1772  :  and  on  the  21st  of  December  1772,  upon  hearing  counsel  for  the 
plaintiff,  and  none  appearing  for  the  defendant,  and  no  exceptions  having 
been  taken  to  the  report,  the  report  was  ratified  and  confirmed,  and  the 
said  defendant  ordered  to  pay  to  the  plaintiff  the  sum  reported  due  for  the 
tithes  and  costs,  and  also  his  subsequent  costs  of  this  suit,  to  be  taxed,  viz. 
for  the  agistment  tithes  of  the  wheys  agisted  by  him,  and  also  for  the  coach 
hones  and  other,  barren  and  unprofitable  cattle  depastured  by  him,  li.  19j. 
Id, ',  and  for  his  costs  taxed  146/.  Ss.  Ad, 

^UYTUE,  CMef  Baron.        FiaaoTT,  jBaroM.   ; 
Adams,  Bitran,  Eyre,  Baron. 
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THOft^a 

V. 
BENALOWZt, 


M.  3  Geo.  a    1762.    Scaec. 
Bremy  v.  Manbv.     [3  Wood,  43.]    3  Bum.  E.  L.  7th  edit  432 

Ravn.510.    GwiU.  904. 

• 

TIE  bill  stated,  that  the  phuntiff,  in  March.  1735,  was  la>vfully  insti- 
tuted and  inducted  into  the  rectory  and  parish-church  of  Middleton 
npon  the  Wealds,  in  the  county  of  York,  and  thereby  became  well  entitled 
to  all  the  tithes  of  com,  gram,  hay,  wool,  lambs,  and  all  other  tithes,  as 
well  great  as  small,  offerings,  ecclesiastical  dues  and  duties,  yearly  arising 
therein  j  that  the  defendant,  from  May,  1736,  had  been,  and  still  was,  the 
occuiner  of  a  piepe  of  grounds  called  the  Twelve  Oxgangs,  lying  in  flatts, 
and  of  two  closes,  called  Swang  Close  and  South  Close  j  of  several  orchards, 
gardens,  and  yards  i  ai^d  that  he  had  several  titheable  things  thereon,  the 
fithes  whereof  he  had  refused  to  pay. 

The  defendant  admitted  that  the  plaintiff  was  rectx>r,  and  lawfully  entitled 
to  all  manner  of  tithes,  both  great  and  small,  yearly  arising  therein,  which 
had  been,  usually  paid  within  the  'said  parish;  that  from  the  1st  of  May, 
1736,  he  had  been,  and  then  was,  occupier  of  a  capital  messuage,  and  several 
arable  lands,  closes,  or  parcels  of  meadow  and  pasture  ground,  orchards, 
gard^,  and  yards  -,  that  he  also  occupied  Twelve  Oxgangs  of  land  in  flatts, 
with  broad  balks  on  each  side,  in  the  several  fields  of  Middleton,  together 
with  two  closes,  parcel  of  the  said  Twelve  Oxgangs,  called  South  Close  and 
Swang  Close,  and  several  other  lands  and  grounds,  as  mentioned  in  his 
answer  -,  but  he  said^  that  the  Twelve  Oxgangs,  Swang  Close,  and  South 
Close  as  part  thereof,  were,  and  had  ever  been,  from  time  to  time,  time  out 
of  mind,  held,  occupied,  and  enjoyed,  by  the  respective  owners  thereof  and 
their  respective  tenants  and  farmers,  freed  and  discharged  from  the  payment 
of  any  tithea  whatsoever ;  but  that  he  being  only  tenant  thereof,  and  not 
having  any  ancient  records  or  deeds  relating  to  the  same,  could  not  set  forth 
his  exemption,  but  hoped  that  his  landloiS  would  when  oidled  upon.    He 

6  2  admitted. 


A  defendant 
setting  np  an 
ezenption  froni 
tithes,  must 
state  and  prove 
the  ground  of 
such  exemp- 
tion. 

Non-pay- 
ment of  tithes, 
though  from 
time  immemo- 
rial, 18  not  a 
sufficient  ex- 
emptien,  with- 
out setting  out 
and  estahlisli- 
ing  such  ex 
emption  to 
have  arisen 
from  the  lands 
having  been 
parcel  of  one 
of  the  greater 
abbies. 
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admitted,  that  during  the  aeveral  years  he  had. occupied  them  he  had  grow- 
ing thereon  corn,  grain^  and  hay  -,  but  insisted,  that  he  ought  not  to  set 
forth  the  partictdar  kinds  of  each  in  the  said  years,  by  reason  of  such  ex- 
emption ;  and  he  denied  that  he  had  ever  admitted  that  tithes  were  payable 
for  the  said  Twelve  Oxgangs. 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and  witnesses  were  exa- 
mined in  the  cause  ;  and  upon  hearing  counsel ;  and  reading  several  depo- 
sitions and  the  answer ;  and  upon  full  debate  of  the  matter,  the  court 
ordered  the  defendant  to  account  with  the  plaintiff  for  the  tithes  of  all  his 
com  and  grain  arisii^  on  the  Twelve  Oxgqngs  and  two  closes  called  Swang 
Close  and  South  Close,  during  the  time  demanded  by  the  bill,  and  for  the 
small  tithes  arising  upon  any  of  the  said  defendant's  lands  and  grounds  by 
him  occupied  in  the  parish  during  the  said  time  (I). 

(1)  It  is  sUted  in  2  Rayn.  p.  510,  that 
the  defendant  by  his  Mrituetscs  proyed  that 
uo  tithe,  modus f  or  compensation,  had, 
within  the  memory  of  man,  been  paid  for 
the  lands  claimed  to  be  excepted.  And  Dr. 
Bum  [3  E.  L.  432.] ,  states  that  the  court, 
at  the  hearing  of  the  cause,  was  clearly  of 
opinion  Chaf  the  mere  non-payment  of  tithesy 


though  for  time  immemorial,  would  not  be 
an  exeipption  from  pajrment  of  them,  with- 
out setting  out  and  estabUshinar  aucii  exemp- 
tion to  haye  arisen  from  the  lands  liavinar 
been  parcel  of  one  of  the  greater  abbiea  ;  and 
therefore  decreed  the  defendant  to  account 
for  the  tithes  of  that  part  of  bis  estate  for 
which  he  claimed  sach  exemption. 


The  court  of 
chancery  has 
cognisance  of 
tithes  in  the 
dty  of  London, 
notwithstand- 
ing the  statute 
of37Hen.  8. 
giyes  the  lord 
Mayor  of  Lon- 
don jurisdic- 
tion; and  that 
statute  extends 
to  lay  impro- 
priatoca  as  well 
aA  to  spiritual 
persons. 


M.  3  Geo.  3.     1762.    In  Cane.  (3). 
Kynaston  v.  Miller.    [Dick.  773-1   2  Vefl.  jun.  567,  in  notis.    Gwill. 

903. 

4 

TIE  plaintiff  by  his  bill  stated,  that  he  was  rector  impropriate  of  the  pa- 
rish of  St.  Botolph,  Aldgate,  in  the  city  of  London^  and  as  such  was, 
under  the  decree  in  the  37th  Hen.  8^  confirmed  in  parliament,  entitled  to  the 
tithes^  duties,  and  profits,  or  the  rates  or  composition  for  the  same,  due 
and  payable  for  tlie  several  houses,  warehouses,  &c.  in  the  occupation  lA 
the  defendant ;  and  prayed  an  account  and  payment  of  such  tithes.  .  The 
plaintiff  also  stated,  in  confirmation  of  such  his  right,  that  on  a  bill  filed  by 
him  in  1740,  an  issue  was  directed  to  try  whether  the  premises,  in  respect 
of  which  the  plaintiff  daimed  tithes,  were  in  London ;  which  being  found, 
on  hearing  the  cause  on  the  equity  reserved,  the  court  declared  the  plaintiff 
as  impropriator  of  the  said  parish,  was  entitled  to  tithes  of  such  part  of  the 
said  parish  as  was  situate  in  London  or  the  liberty  thereof,  according  to  the 
statute  of  the  37th  Hen.  8,  and  it  was  decreed  accordingly :  that  some  of  the 
defendants  having  died,  the  plaintiff  prayed,  that  such  of  the  deferidants  as 
were  in  the  occupation  of  the  said  houses,  &c.  might  account. 

The  defendants,  by  their  answers,  disputed  the  right,  insisting  that  the 
land  on  which  the  houses  were  erected,  was  formerly,  at  the  dissolution  of 
the  monasteries  by  the  act  of  31  Hen.  8,  part  of  the  abbey  of  Grace,  which 
was  of  the  Cistertian  order,  at  the  time  of  the  dissolution,  was  in  the  hands 
and  possession  of  the  said  abbey,  exempt  finom  tithes,  and  so  had  continued 
for  more  than  two  hundred  years  j  but  that  if  the  defendanu  were*^  subject 
to  tithes  for  the  said  houses,  they  submitted,  whether,  as  the  jrfaintiff  claimed 
under  the  decree  mentioned  in  the  bill,  his  suit  should  not  have  been  insti- 
tuted conformably  to  the  said  decree,  and  have  been  brought  before  the  Lord 
Mayor  of  London. 

On  the  22d  of  December,  1768,  bis  honour  [Sir  Thomas  Clakkb,  M.R.] 
gave  judgment ;  and  was  clearly  of  opinion,  that  this  court  had  congnixance 
of  such  suit ;  and  decreed  the  defendants  to  account  for,  and  pay  what  should 
be  found  due,  with  costs. 

'  (2j  Keg.  lib.  1762    A.  fot.  214. 
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1765. 
H.  3  Geo.  3.    1763.    In  Cane.  >«n^w 

Mdlhck  y.  Browse.     [Amb.423.]    Gwill.906. 

BILL  bj  plaintiff,  as  impropriator  of  the  rectory  and  vicarage  of  Termo-  The  Mint  will 
ham  and  Cockington.-iQ  Devonshire,  for  tithes  of  apples,  except  for  an-  fc«lp  an  imper- 
cient  orchards,  in  respect  of  which  the  bill  admits  a  modus.    The  defendant  J^^^  of  Srt- 
in  his  answer,  which  was  very  confused  and  unintelligible,  set  out  the  copy.  ^^^^  out  a  mo- 
of  a  paper  writing  which  he  had  from  the  steward  of      ■   ■  Carey,  Esq.  con-  tbuf  nnd  trill 
taining  an  account  of  a  modus  in  the  parish  of  Cockington  (and  which  account  put  a  senae 
defendant  says  in  his  answer  he  believes  to  be  true) ;  and  in  it  is  said  "  Cy-  ?'^*']f  T""^^* 
der'ld.per  hogshead.'*     In  another  part  of  the  answer  he  insists,  that  tithes  |^|^  |f  ^  ^^p. 
of  apples,  though  grown  in  late  planted  orchards,  are  nut  payable  in  kind,      pean  that  there 

It  was  insisted  for  the  plaintiff,  that  it  did  not  appear  what  the  modus  was,  uKoally  ia  a 
which  ought  to  be  set  out  with  some  decree  of  certainty,  that  the  plaintiff  "»«*"•  ^  <^*" 
may  know  what  the  defendant  relies  on,  and  how  to  apply  his  evidence.         mSitTn'liieu  of 

Sir  Thomas  Clarke,  Master  of  the  Rolls  :  if  it  appears  that  a  pecuniary  any  sort  of 

payment  was  made  for  any  sort  of  tithe,  the  court  will  help  the  imperfec-  tithe. 

^n  in  the  manner  of  setting  out  the  modus,  and  put  a  sense  upon  the  Words  j  ^***'^  <ttrect- 

and  accordingly  directed  an  issue,  to  try  whether  a  modus  of  2d,  per  hogs-   ^^  of2d^n!r' 

head  of  cyder  was  payable  throughout  the  said  parish,  in  lien  and  satisiac-    faogtbead  of 

tion  of  tithes  in  kind  for  such  apples  as  were  used  in  making  such  cvder.         cider,  in  lien 

of  tithea  in 
kind  of  the  apples  naed  in  maldng   such  cid^r. 

E.  3  Geo.  3.    1763.    K.  B. 
Mancaster  v.  Watsm.     [3  Burr.  1376.]     Gwill.  905. 

THIS  was  n  case  reserved  from  the  northern  circuit,  in  an  a<:tion  brought  Whereammftw 
on  2,  3  E.  «.  c.  13.  by  a  lay  impropriator  against  the  occupiers  of  lands  ^  '7^th*  'of 
in  the  pariah  of  Felton  in  th«  county  of  Northumberland  ;  for  taking  away  cwi^gnunr 
their  com  and  hay,  without  setting  out  the  tithe,  or  agreeing  for  it.    The  «nd  hay,  on  a 
substance  of  the  case  stated  was,  that  they  claimed  to  be  exempt  from  pay-  certahi  de- 
iog  any  tithe  at  all  for  these  lands,  upon  the  following  foundation,  viz.   "^^*  V^  ^J 
That  a  private  act  of  parliament  was  passed  in  the  year  176S,  (26  Q.  2.  c.  ^e^.^JJJ^oi 
46.) ''  for  dividing  and  inclosing  the  common  called  Felton  Common,  in  the  was  incloaed, 
parish  of  Felton,  in  the  county  of  Northumberland.'*    That  the  lands  in  uid  90  acres 
qaestion  had  been,  till  the  said  year  1753,  (when  the  said  common  was  to  allAttcd  to  the 
divided  and  inclosed)  part  of  the  said  common,  whereupon  the  commoners  j^^^in  uen 
had  used  to  have  common  for  their  cattle  levant  and  couchant,  &c.    That  of  common, 
90  acres,  part  of  the  said  common,  were,  by  the  said  act  of  parliament,  and  by  a  cUmse 
allotted  to  the  owner  of  Swardland  Demesne  :  under  which  said  allotment,  i°  ^^  ^^^aIa 
the  defendants  oocnpy  the  said  W  acres,  formerly  parcel  of  the  common,  but  ^tf^e  divided 
now  made  parcel  of  Swardland  Demesne.    That  the  act  directs  that  the  unds,  before 
divided  lands  (before  parcel  of  the  common)  shall  be  holden  by  each  person  parcel  of  the 
to  whom  the  respective  divisions  are  allotted,  subject  to  the  same  charges  ^?™??^^.  ,. 
and  incumbrances  as  their  own  former  lands  to  which  they  are  allotted  and  ^*^v  eachper- 
oonsolidated,  were  before  subject :  and  it  is  declared  in  the  act  itself,  '*that  ^n  to  whom 
it  shdl  be  construed  beneficiaUy  to  the  said  land  owners  to  whom  the  the  respective 
respective  divisions  are  allotted."    That  the  owners  of  Swardland  Demesne  divisions  were 
had  never  paid  tithe  of  com,  grain,  or  hay,  having  been  always  exelnpl  from  ?]^^*{^ti,e 
the  payment  of  tithe  of  corn  and  grain^  in  consideration  of  having  always  same  charges 
kept  in  repair  the  north  end  of  Felton  church ;  and  being  exempt  from  the  and  incum- 
payment  of  tithe  of  hay,  under  a  modus.    The  question  stated  upon  the  case,  brances  as  their 
(and  the  only  question  then  intended  to  be  brought  before  this  court)»  was,  J^™|JJ^{,*J|2jv 
"  Whether  the  occupiers  of  these  90  acres,  late  parcel  of  the  common,  but  ^,^^  allotted 

now  and  conaolidn- 
led  were  before  subject ;  it  was  held,  that  the  moAu  did  not  extend  to  the  allotted  lands  <  for  com,  grain, 
and  bay,  cctnfd  not  be  part  of  what  grew  on  a  rommon ;  for  the  tithes  arising  on  a  commofi  could  only  bare 
been  those  of  agistment,  or  of  larolts,  wool,  milk,  and  other  tithes,  properly  the  produce  of  a  common ;  and 
tbat  the  exemption  oould  not  extend  to  any  but  those  specific  tltbes ;  and  the  rector  could  bare  no  benefit 
from  this  aioiAw,  wblch  was  confined  to  titbes  of  corn,  grain,  and  bay,  in  respect  of  any  species  of  tithes 
vbkh  could  arise  from  the  common,  whilst  it  remained  common.  ^ 
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now  aDotted  to  the  owner  of  Swardland  Demesne^  are  6r  are  nolliable  to  tks 
payment  of  tithe  of  com  and  hay  f** 

Bat  the  couasdt  when  they  came  to^  aigue  it,  made  two  qoestions,  tiz. 
l8t, ''  Whether  Swardland  Demesne  ivbs  itself  exempted  from  the  payment 
of  tithe  for  com  :*'  (It  was  agreed  to  be  exempt  from  tithe  of  hay,  by 
the  modus.)  2dly, ''  Whether  the  90  acres  of  indosed  common  be  exempted 
from  tithe  of  com  and  hay/*  *  However,  the  court  would  not  enter  into 
the  first  question  (''  Whether  non-payment  of  tithes  can  be  set  up  against  a 
lay  impropriator,  as  a  presumption  of  title  :'*)  because  it  was  never  intended 
by  the  parties,  to  be  meddled  with  by  the  present  action,  most  plainly.  As 
to  the  2d  question- 
Mr.  Wallace,  who  argued  for  the  defendants,  contended  that  as  the  allot- 
ment was  to  bear  all  the  burthens  of  the  ancient  estate  to  which  it  was  now 
annexed,  it  ought  therefore  to  enjoy  all  the  privileges  of  it :  and  as  this  an- 
cient estate  was  exempt  from  tithes,  so  also  ought  the  allotted  90  acres  to 
be.  And  he  relied  very  much  upon  a  case  in  thie  court  of  chancery,  deter- 
mined by  Lord  Hakowickb  on  i5th  July,  1748 ;  whidi  he  dted  as  iapoint : 
the  name  of  it  was  Siockwell  v.  Terry.  Stockwell  was  rector  of  the  parish^ 
and  filed  his  bill  against  the  occupier  of  some  land  (then  plowed  up)  for 
tithe  of  the  com  which  grew  upon  it.  The  defendant  insisted  upon  a  fRoditf 
of  1^»  in  lieu  of  all  titbes  arising  upon  the  Grange  Farm ;  and  that  tiie 
Grange  Farm  had  never  paid  any  tithes.  Then  he  shewed,  that  the  land  for 
which  Stockwell  demanded  this  tithe  of  corn  by  his  bill,  had  been  part  of  a 
down  which  had  been  inclosed  by  a  private  act  of  parliament,  and  had  been 
thereby  allotted  to  and  had  ever  since  continued  part  of  the  Grange  Farm  ; 
and  therefore  ought  to  be  exempt  firom  all  tithes,  as  wdl  as  the  Grange 
Farm  itself.  And  Lord  Hardwicke  dismissed  the  rector's  bill,  so  far  as  it 
related  to  this  land  which  had  been  down  land,  and  was  so  allotted  to  Uie 
Grange  Fbrm* 

Mr.  Thurlow,  for  the  plaintiff,  argued,  that  notwithstanding  tins  decree  in 
Stockweli*s  case,  yet  in  the  present  case  (which  differs  much  from  that)  the 
allotted  common  is  not  exempted  fix>m  the  payment  of  tithes.  This  demand 
of  the  impropriator,  in  the  present  case,  is  a  claim  of  the  tithe  of  com,  gmiiij 
and  hay.  But  com,  grain,  and  hay  could  not  be  part  of  what  grew  on  a 
common  :  the  tithes  that  arose  upon  this  common  (appendant  to  Swardland 
Demesne)  could  have  been  only  tithes  of  agistment,  or  of  lambs,  calves, 
wool,  milk,  and  other  things  that  could  be  the  produce  of  a  common.  Now 
a  modus  or  other  compensation  must  be  in  lieu  of  these  specific  tithes.  This 
exemption  therefore  cannot  relate  to  any  other  tithes  but  such  as  could  in 
tlMir  nature  have  arisen  out  of  the  common :  so  that  it  is  not  within  the 
substantial  idea  of  the  modus  or  compensation  insisted  upon  by  way  of  ex- 
emption frx>m  paying  tithe  for  these  lands,  which  were  part  of  the  common^ 
but  now  bear  com,  grain,  and  hay.  For  the  rector  could  have  nO  benefit 
from  this  modus  which  was  confined  to  the  tithe  of  com,  grain,  and  hay,  in 
respect  of  any  of  that  sort  of  tithe  which  could  arise  from  the  common, 
whilst  it  remained  common.  Tithes  are  not  issuing  out  of  the  land,  but 
collateral  to  it :  and  they  cannot  be  discharged  but  by  special  words ; 
which  this  set  does  not  make  use  of,  the  words  of  it  being  oidy  general 
words,  Cro.  Eliz.  161.  Parkins  v.  Hmde.  11  Go.  13.  b.  8.  C.  1  Leon.  WO. 
sale  V.  MUler,  Owen,  39.  S.  C.  An  exemption  may  be  easily  destroyed. 
An  alteration  of  the  use  of  the  land  will  destroy  it:  as  where  a  buck  or  a 
doe  is  to  be  paid  out  of  a  park  5  and  the  park  is  disparked.  For  which,  be 
dted  Hutton,  68.  Poole  v.  Reynold  (upon  a  prescription  ''to  be  dischaiged 
of  all  tithes,  by  delivering  deer  annually :"  and  the  parkvras  afterwards  dis- 
parked.) Here,  the  exemption  clumed  is, ''  to  be  discharged  of  the  tithe  of 
com,  grain,  and  hay  arising  and  growing  on  Swardland  Demesne.*'  But  the 
common  now  inclosed  and  allotted  was  not,  whilst  it  was  common,  capable 
of  producing  either  corn,  grain,  or  hay.  Therefore  it  is  not  exempt  from 
tithe  of  corn,  grain,  and  hay.  If  a  mill  be  discharged  of  tithe ;  and  the 
owner  turns  the  water^course  but  a  very  little  way,  and  re-edifies  his  mill 

upon 
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upon  woA  tonied  water-cbone^  this  ic-edifled  mill  thall  not  be  dlflcbai^* 
1  Ro.  Abr.  063.  Title  DiBmes*  letter  F.  pi.  3.  8o  lihat  ehangiiig  tbe  tab- 
stance  of  the  exemptton  is  suffident  to  destroy  it  j  even  supposing^  it  to  have 
been  a  good  one. 

Lord  Mansfislo.    The  case  of  Sioekweil  r.  Terty  differed  very  nmch 
from  the  present  case«    The  modui  insisted  upon  in  that  case  ertended  to 
all  kinds  of  tithes :  whereas  the  exemption  insisted  upon  in  the  present  case 
is  confined  to  the  specific  land  called  Swardland  demesne^  and  does  not  extend 
to  the  right  of  common.     Here  is  no  equivalent  at  all  for  the  tithes  of 
agistment ;  of  wool,  milk,  bufcibs,  or  any  other  tithes  of  such  a  kind  as  could 
arise  upon  a  common.    The  equivalent  goes  only  to  corb,  grain,  and  hay ; 
the  tithe  whereof  could  not  arise  upon  the  common,  whilst  it  remained  a 
common.    In  the  case  cited,  the  rector  was,  as  owner  of  the  glebe,  a  party 
to  the  act  of  parliament :  here,  the  impropriator  Is  not  a  party  to  this  act 
of  parliameat.    And  there  the  modus  covered  the  right  of  common :  it  was 
a  modus  of  15«,  which  was  paid  for  the  Grange  Fhm,  in  lieu  of  all  tithes 
arising  upon  it,  "  and  of  all  the  tithes  of  all  the  cows  and  sheep  belon^ng 
to  that  ihrm  that  should  be  di^pastured  on  the  said  down,"  (which  was  after- 
wards inclosed  and  allotted  to  it.)    So  that  the  modus  covered  not  only  the 
Grange  Faroi  itself  with  its  appurtenances,  but  the  common  also  :  (which  is 
not  the  present  case.)    Lord  Habdwigkb  decreed,  that  '^  that  modus  should 
stand  for  the  allotted  lands,  as  well  as  for  the  Grange  Fbrm  and  its  appurte- 
nances y  and  accordingly,  he  dismissed  the  bill  as  to  those  lands  whidi 
the  modus  covered  :  but  as  to  all  the  other  lands  of  the  common,  which  had 
brfore  used  to  pay  tithe  of  wool,  agistment,  and  other  small  tithes,  he  de- 
creed an  account.     Here,  all  rights  are  saved,  generally,  by  this  act  of  26 
G.  3.  consequently,  the  impropriator's  right  to  tithes  remains :  and  there  is 
no  need  to  shew  how  they  are  due ;  because  they  are  due  of  common 
right. 

The  whole  court  were  very  clear,  that  in  the  present  case  the  exemption 
and  modus  did  not  extend  to  the  v^aste  and  oommoa;  and  therefore  thaltiie 
allotted  lands,  which  had  been  part  of  that  waste  and  common,  having  been 
subject  to  tithes  before  the  allotment,  must  remain  liable  to  ftiem  after  it : 
which  they  held  to  differ  materially  horn  the  dted  case,  where  the  modus 
did  extend  to  the  waUte  and  common.  They  understood  the  words  **  subject 
to  the  same  charges  aqd  ineumbrances  as  thdr  former  lands  were  subject 
to,'*  to  mean  only  inctunbraoces  upon  the  estate,  (as  Dower,  fcc.)  and  not 
to  intend  its  jbeiiig  subject  to  Ae  reimir  of  the  church  of  Fdton.  See  tiie 
cose  of  Lambert y.  Cummmg,  31st  pTovember,  1723,  in  the  exchequer: 
Bunbury,  13^. 

Ijord  BiiNsriKLD  said,  that  case  was  determined  upon  the  same  ground 
as  Lord  HARiywicKK's  decree  went  upon,  eix.  That  what  was  before  ex'^ 
empted  shall  remain  exempted ;  and  what  was  not  before  exempted  shall  pay 


IM 


tithe. 


Per  CW*  unanimously  (1), 

Let  the  postea  b<^  delivered  to  the  plaintiff  (3). 


(I)  Notwlthftaading  thb,  mad  thoagh  the 
eomt  if  stated  to  have  been  nsaoimoas  la 
If  •  JndgiMBt,  WiLMOT,  Justice*  leems  to 
have  eotert^ned  ipiiie  donbt,  whether,  ac- 
cocdhg'  to  the  ooastnictioa  psH  do  the  aet, 
the  a^rfy  ladofed  land  wnaM  not  be  liaMe 
to  the  imodiu  (the  M^ht  of  the  ch«rch» 


whteh  were  chargeaUe  oa  the  Swarflaad  de- 
mesne) and  the  tithes  dw>.  See  1  fikek, 
403. 

(2)  See  Lord  Gwydir  t.  F#A*cf,  pottp  E. 
179t»  GomU  V.  Oappet,  drrlc,  jMil,  T. 
ISM, 
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or  other  grain> 
except  wocat ; 
of  If.  4</.  an 
acre  for  .all 
grmssolhiids 
mowedy  called 
Uplands  or 
Forest  lands; 
of  2t,  an  acre 
for  meadows 


1763.  T.  3  Geo.  3.    1763.    Scac<r. 

wv-^  Torrimo  V.  Legge.    [3  Wood,  61.]    1  Blabk.  420.    Gwill.909.   * 

Mwbues  of  5s,  "D  ILL  by  the  rector  of  the  parish  and  parish  church  of  Chlpgford,  in  the 
an  acre  for  M3  county  of  Essex,  for  an  account  of  great  and  small  tithes^  and  for  the 
M  wre  for'oate  esttt^Ushment  of  his  right  to  the  said  tithes  in  kind.  The  defendants  ad- 
mitted; that  the  plaintiff  was  rector  of  the  parish  ;  and  t^t  they  had,  for 
several  years,  occupied  arable,  meadow^  pasture,  and  grass  grounds,  in  the 
parish  I  but  they  denied  that  they  ought  to  pay  him  tithes  in  kind  for  the 
same,  for  that  the  following  modtues  had  been  immemonally  paid  for  the 
said  land,  and  for  all  other  lands  in  the  parish :  First,  Five  shillings  an 
acre  every  year  for  all  lands  sowed  with  wheat*  Secondly,  Two  shilliQgs 
and  sixpence  an  ,acre  for  all  lands  sowed  with  oats  or  any  other  grain  ex- 
cepting wheat.  Thirdly,  One  shilling  and  fourpence  an  acre  for  all  grass 
mowed,  in  lien  ^ds  mowed,  called  uplands  or  forest  lands.  Fourthly,  Two  shillings  an 
oftithesof  hay,  acre  for  all  grass  lands  mowed>  called  meadow  or  pasture  lands,  in  lieu  of 
grass,  and  pas-  all  tithes  of  hay,  grass,  and  pasture.  Fifthly,  Fourpence  a  year  for  every 
S.'erf.  fo?  **^  orchard,  in  lieu  of  all  tithes  of  fruit  within  the  parish.  Sixthly,  Sixpence 
every  farrow  of  J^^^J  ^^  every  COW  kept  and  depastured  upon  the  uplands  or  forest  ground, 
pigs  in  lien  6f  and  niqepence  upon  the  meadow  or  pasture  lands,  in  lieu  of  all  tithes  of 
tithes  of  pigs,  cows,  calves,  and  milk.  Seventhly,  Two  shillings  and  sixpence  for  every 
held  void  for  farrow  of  pigs,  in  lieu  of  tithe  of  pigs ;  and  that  $ie  said  mx>dvfie»  for  com, 
Modua  of  Ad,  E>^^»  grass  lands,  orchards,  and  cows,  were  due  and  payable  on  Michael- 
a  year  for  '  mas  day  yearly  j  tiiat  they  had  constantly,  until  the  year  Vt^l^  paid  the  said 
every  orchard,  modtues  in  the  same  manner  as  the  other  landholders  within  the  said  parish 
tith  ^™  ^^fr?t  ^^  P^^  ^^  same  to  the  former  rectors  of  the  parish ;  and  that  they  had 
overruled  as'  always  been  received  by  former  rectors  in  lieu  of  their  respective  tithes; 
being  a  modbw  that  the  plaintiff  having  insisted  on  having  tithes  in  kind  for  the  year  1759, 
of  one  Uthe  in  the  landholders,  to  avoid  suits,  and  for  peace  sake,  submitted  to  pay  him 
^A^L^^/*^'  tithes  in  kind  for  that  year,  hoping  that  he  would  haye  accepted  of  the  said 
6</.  yearly  for  fnodu9e»  ioT  the  future,  but  which  he  had  refused,  to  dp  ;  that  the  land- 
every  cow  de-  holders,  in  the  month  of  May  1761^  signed  and  sent  notices  to  him  that 
pastured  on  np-  they  would  not  set  out,  or  suffer  him  or  his  agents  to  take  any  tithes  in 
iands,  and  9d.  \^j^^  q£  them  for  that  year,  or  for  the  future,  but  that  they  would  punc- 
tually pay  his  tithes  as  they  should  become  due,  according  to  {he*  ancient 
manner  of  paying  in  that  parish.  They  admitted,  tliat  they  had,  for  several 
years  past,  occupied  divers  parcels  of  arable,  meadow,  pasture,  upland,  i^d 
forest  grounds  in  the  parish ;  and  set  forth  the  quantity  of  their  lands,  the 
qualities,  and  values  of  the  titheable  mattets  and  things  they  had  yearly 
thereon  -,  but  insisted  upon  the  payment  of  their  tithes  according  to  the  said 
ancient  modwes,  and  tendered  the  same.  Witnesses  were.examlned.on  both 
sides ;-.  and  upon  hearing  counsel  j  and  reading  the  defendants  answers ; 
the  recomSn^  ^^  ^^^  ^^^  debate  of  the  matter  j  the  court  ordered  the  defendants  to  ae- 
W98  too  vague*  count  for  the  value  of  the  tithes  of  the  several  titheable  matters  and  things 
far  the  parson)  demanded  by  the  bill,  with  costs  (1). 

in  lien  of  a  cer-*    '  T.   S 

tain  right  at  ' 

common  law,  must  have  a  right  equally  certain  by  prescripdon  ;  and  in  this  case  if  a  cow  were  dcpasftsred 
pnrtly  on  the  oplands,  and  partly  on  the  meadows,  he  would  not  know  which  wtodmt  to  demaiid,  or  how  to 
aistiognish  them. 


for  every  cow 
depastured  ou 
meadow  lands, 
in  lieu  of  the 
tithes  of  all 
cows,  calves, 
and  milk,  over- 
ruled, partly 
because  too 
rank ;  but 


(1)  Torriano,  the  rector  of  Chingfofd, 
filed  another  bill  agunst  Feast  and  otl^  in- 
habitants of  the  parish,  claiming  tithes  as  in 
the  above  smt ;  and  the  defendants  Insisted 
on  the  same  modiues  in  lien  thereof;  but 
on  the  6th  of  June  1763,  the  court  ordered 
them  to  pay  their  tithes  in  lund.  It  u  said, 
that  the  nwduset  of  5<.  an  acre  for  wheat ; 
of  2s,  6iL  an  acre  for  other  grain ;  of  2#.  an 
acre  fbr  meadows  mowed ;  of  It.  4d,  (or  up* 
land  grass  grounds ;  and  of  2s,  Bd,  for  every 
farrow  of  pigs,  were  overruled,  as  being  too 


rank,  by  approfching  too  near  the  real  value 
of  the  tithes  :  that  the  modiu  of  4d.  for 
every  orchard,  in  lieu  of  the  tithes  of  all  fnilt 
trees  In  the  parish,  was  over-ruled,  because 
It  was  fL  moius  of  one  tith^  in  lieu  of  an* 
other ;  but  that  if  it  had  been,  «  In  lieu  of 
all  orchards,"  or  "  in  lieu  of  the  frmt  grow- 
ing in  all  orchards,"  it  might  have  been 
good ;  and  that  the  nutdua  of  9d,  a  cow  de- 
pastured on  the  meadows,  and  6d,  a  cow  de- 
pastured on  the  uplands,  in  lieu  of  the  tSthea 
of  all  cows^  calves,  and  milk,  was  also  ovw- 

mled; 
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T.  3  Geo.  3.     1768.    Scacc.  }]^ 

Prite  V.  Elvy,  et/k  cmtrlt.    [3  Wood, '63.]    Gwill.  911.  ^"""""^ 

THE  plaintiff  filed  his  bill  as  rector  and  vicar  of  the  parish  of  Lymin^,   Wliere  tbe  oc- 
and  the  hamlets  of  Sandford  and  Puddleswortb,  in  the  county  of  Kent,  copiers  of  tithes 
for  an  account  of  great  and  small  tithes,  confining  the  account  of  the  great  '"^  **•*"  ^***' 
tithes  to  those  accrued  subsequent  to  Michaelmas  1700.  .   {tith"'^c^'^ 

The  defendants' admitted,  that  the  plaintifif  was.  rector  and  vicar  of  the  iog  rector  and 
said  parish  and  hamlets  \  that  they  had,  during  the  time  mentioned,  been   vicar  for  small 
inhabitants  of  the  hamlet  of  Sandford,  and  had  occupied  lands  therein ;  and  tithes,  and  the 
stated,  that  for  three  years,  ending  the  10th  of  October  1759,  they  had  J^^|"Sj1"" 
severally  pai  \  several  sums  of  money  by  way  of  composition  in  full  satis-  ceired  the  rom- 
liEiction  of  all  the  great  tithes  due  from  them  to  the  lessee  of  the  great  tithes ;   position  with- 
and  the  defendant  Kennett  had  paid  his  offerings,  and  teji  shiUings  for  his  oat  giving  any 
tithe  of  hops  of  one  acre  ;  that  the  plaintiff  had  received  the  same  for  the  determine  Oie^ 
year  ending  Old  Michaelmas  17&0 }  and  did  not  then  demand  any  thing  tame,  but 
from  the  defendants  for  any  great  tithes  due  before,  but  had  givem  them  merely  indors- 
rcceipts,    dated  the  28th  of  October  17Q0,    for   their  tithes    of   corn,   edonhisre- 
Tbey  set  forth  the  particulars  of  the  lands  they  occupied  j  and  further  stated,  ^^^ JSJ^* 
that  they  had  been  under  a  composition  with  the  formsr  vicar  for  the  tithes  •<  t^^j^  fnotktp 
thereof;  that  the  plaintiff  had  continued  to  take  the  said  composition,  and  yfmuttmnMgrnm 
had  never  given  Aem  notice  to  determine  the  same,  except  that  be  indorsed  •grtemem  with 
on  his  receipts,  "  Take  notim^ou  are  under  no  agreement  with  me  for  JJ^^^Jam.*^ 
your  vicarial  tithes;*'  that  this^^prsement  was  not  made  until  after  the  This  was  held  a 
expiration, of  the  year,  and  therefor^  was  not  sufficient  to.  destroy  the  com-  sufficient  deter- 
position  for  the  then  running  year  ;  that  neither  the  like  nor  any  other  was  minatioii^of  the 
ever  afterwards  given  5  and  that  they  therefore  considered  and  insisted,  that  ^JJJf^J- 
the  aforesaid  agreement  was  still  subsisting  and  in  full  fbrce ;  but  that  if  th^  ^„  ^ere  de- 
court  should  be  of  a  contrary  opinion,  and  think  the  plaintiff  entitled  to  an  creed  to  ac-  ^ 
account  of  their  small  tithes,  as  prayed  by  the  MUX,,  he  ought  to  pay  the  count  for  their 
costs  of  the  suit,  he  having  never  demanded  any  account  of  such  small  tithes  ^^^ 
before  the  bringing  of  his  bill,  or  even  intimated  hisjntention  of  taking  such 
tithes  in  kind  ^  but  that^  on  the  contrary,  by  encouraging  them  to  expect 
that  he  would  make  future  agreements  for  compounding  such  small  tithes, 
he  liad  occasioned  them  to  take  the  said  tithes  themselves,  and  thereby  pre- 
vented them  from  paying  the  small  tithes  in  kind,  which,  on  receiving  due 
notice  to  that  effect,  they  would  readily  have  done.    They  further  stated, 
that  the  plaintiff,  since  his  bill  had  been  filed,  had  given. them  notice  to  pay 
their  small  tithes  in  kind  frpm  Michaelmas  day  then  last  past ;  and  that  they 
had  since  set  them  out  accordingly  IL  but  that  the  plaintiff  had  refused  to 
accept  the  same,  or  to  carry  them  away ;  and  they  set  out  the  several 
lands,  &c.  by  them  occupied,  and  the  quantities  of  the  several  titheable 
matters  by  &em  had  thereon  from  Old  Michaelmas  day  1757,  to  Old  Mi- 
chaelmas day  1701,  and  what  the^  paid  or  offered  to  pay  the  plaintiff  on  ac- 
count thereof. 

The  defendants  filed  a  cross  bill,  stating,  that  the  plaintiff,  about  Michael* 
mas  1756,  was  instituted  into  the  said  rectory ;  that  they  occupied  lands 
therein  in  the  hamlet  of  Sandford  5  that  the  plaintiff  had  granted  a  lease  of 
the  tithes  to  Richard  Marsh,  pnd  had  empowered  him  to  compound  for  the 
great  tithes,  and  to  receive  the  same  of  the  occupiers  of  lands  there ;  that 
they  had  compounded  with  Richard  Marsh  for  all  their  great  tithes  for  three 
years,  ending  1759,  at  the  following  rates,  vii.  that  Elvey  should  pay  four 
shiUinga  an  acre  for  wheat,  and  three  shillings  an  acre  for  Lent  com )  that 

Kennett 

nded ;   becaase    nnder    this   prescription,  tain  by  the  prescription ;  and  in  the  pment 

agistment  tithes  not  bein^  inclnded,  it  b  case,  if  a  cow  were  depastured  psrtlyon  the 

rather  rank;  but  princlpslly  because,  whe«  uplandsandpartlyon  the  meadows,  he  would 

(ber  agisted  cattle  are  Inclnded  or  not,  the  not  know  which  mtiu*  to  demand,  or  how 

reoompence  is  too  loose  and  uncertain  ;  for  to  diadngoish  them.   See  Twrimma  y.teggf,  ^ 

that  a  parson,  in  lieu  of  a  certain  right  at  1  BUu  Rep.  420. 
ONDnion  law,  must  haTC  a  right  equally  cer  • 
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176S.  Kennett  should  m  teTen  pounds  a-year  for  one  of  his  barnsj^  and  two 
»ucK  pounds  a  year  for  the  other  j  that  the  said  compoeitions  had  heen  paid  to 
the  preceding  rector ;  that  they  had  also  paid  the  same  to  the  said  RidianI 
Marsh ;  that  the  rector  took  the  management  and  receipt  of  the  great  tiihea 
for  the  year  1160,  i^to  his  own  lumds ;  and  that  he  had  receiTed  the  same 
compositions  from  them  for  the  year  ending  at  Old  Michaelmas  tTOO, 
without  pretending  that  any  thing  was  due  to  him  for  the  three  years  pre- 
ceding; and  that  he  had  given  the  plaintiffs  several  receipts  as  follow: 
*'  Received^  October  the  twenty.eighth,  1700,  of  Christopher  Elvey,  three 
pounds  thirteen  shillings  and  threepence,  for  eight  acres  of  wheat,  thirteen 
acres  three  quarters  of  lent  com,  one  at  four  shillings,  and  the  other  at 
three  shillings,  by  me,  R.  Price."— ^'  Received,  October  1700,  of  Stq>hea 
Kennett,  seven  pounds  for  com  tithe  of  his  own  farm,  and  two  pounds  for 
the  com  tithe  cSf  Girmige  Brook."  The  cross  bill  therefore  prayed,  that 
the  said  payments  made  by  the  defendants  as  a  composition  for  the  great 
tithes  of  the  said  four  years,  ending  at  Michaelmas  1700^  might  be  esta- 
blished, in  foil  satisfaction  for  such  tithes ;  and  that  the  defendants  migl^ 
be  quieted  from  all  forther  demands  on  account  of  such  great  tithes  in  the 
said  years. 

The  rtetor  admitted  that  Richard  Marsh  had  collected  his  tithes  for  the 
said  years,  and  had  accepted  and  received  such  compositions  in  fiill  satisfac- 
tion of  the  great  tithes  for  the  said  three  years ;  and  that  he  had  received 
of  them  the  like  compositions  for  the  year  ending  at  Old  Michaelmas  17W, 
in  foil  for  their  great  tithes,  and  had  given  them  such  receipts  $  and  he  said 
that  he  had  never  demanded,  or  intended  to  demand,  payment  for  the  said 
great  tithes  a  second  time^  nor  did  he  mean  to  take  any  advantage  of  the 
manner  in  which  his  receipts  were  worded  ;  but  that  the  charges  in  his  bill 
for  an  account  of  great  tithes  were  inserted  therein  by  mistake }  that  he  bad 
caused  his  bill  to  be  amended  in  that  respect,  and  had  thereby  waived  liis 
demand  for  com  tithes  for  the  years  ending  at  Michaelmas  1700 ;  and  he 
denied  that  he  had  ever  pretended  that  they  had  not  paid  the  same.  He 
admitted  that  Richard  Marsh  had  power  to  make  and  receive  such  com- 
positions for  the  great  tithes  for  the  said  three  years  |  that  firpm  what  thej 
had  paid  to  him  ending  Michaelroas  1700,  he  discharged  them  from  the 
aame,  and  from  all  demands  on  that  account,  except  the  tithe  of  the  hay, 
wood,  and  small  tithes  that  had  become  due  to  him  during  the  said  years. 

A  replication  was  filed  in  the  original  cause,  but  not  in  the  cross  cause ; 
and  witnesses  were  examined  on  both  sides  in  the  oilginal  cause;  and  upon 
hearing  counsel  in  both  causes  ;  and  reading  a  receipt,  dated  the  fOth  of 
October  1767^  and  a  notice  indorsed  thereon,  signed  ''  R«  Price  ;'*  the 
proofs  taken  in  the  original  cause :  and  on  foU  debate,  the  court  ordered 
the  original  bill  to  be  dismissed  with  costs  as  to  Kennett,  touching  the  de- 
mand of  hops  for  the  year  1769  j  and  the  defendanta  in,  the  original  cause 
to  account  for  the  tithes  of  aU  the  other  titheable  matters,  demanded  by  the 
eaid  original  bill,  and  also  for  Easter  offerings;  the  plaintiff  to  have  his  taxed 
costs  of  this  suit>  except  as  to  the  demand  of  hops  above-mentioned :  aub- 
^sequent  costs  and  forther  directions  to  be  .reserved  till  after  the  report. 

The  court  also  ordered,  that  the  plaintiffs  in  the  cross  bill  .^ould  have 
their  costs  of  the  cross  cause,  to  be  taxed. 


T.  5 
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T.  5  Geo.  S.    1765.    In  Cane. 
The  Aiiomev-Oeneralj  on  the  relation  of  Dr.  Blair ^  Rector  of  Bur^       1765. 
Ion  Coggfes^  in  the  County  of  Lincoln^  the  said  Dr*  Blair,  in  bii       ^"^v^*^ 
own  rightp  and  John  Lord  Bishop  of  lAncoln  v.  John  Cholmley, 
Eeq.  John Hopkinson,md  George  Kidd.  [2  Eden*  304.  6Bro.PX. 
33SL]  Ainb.&10.  3  Bum.  E.  L.  Jth  edit  439.    Gwill.914. 

THIS  was  an  information  by  the  ^iiemeg  Oeiural  on  behalf  of  his  ma-  Whero  sa 
jesty^  as  patron  of  the  rectory  of  Burton  Cogglss,  in  the  county  of  ■greemeiitliaT- 
lieicester,  and  at  the  reUtioo  of  the  plaintiff,  Dr,  Blair,  the  rector,  and  a  ^  bMn  made 
bill  by  the  said  Dr.  ^air  tn  his  own  right  against  the  defendant,  Cholmiey^  rectoTttid  in* 
as  proprietor  of  hmds  in  the  parish,  the  defendants  Hopkinsoib  and  Kidd,   habitants  of  a 
as  tenants  of  part  thereof,  and  the  bishop  of  Lincoln  as  ordinary  of  the  dio-  pariah, attoctioK 
oese  I  and  it  prayed  that  a  decree  of  the  court  of  chancery,  eonOrming  aa  ^^^^^^^'^ 
agreement  entered  into  between  a  former  rector  and  some  of  the  parish*  gleb^wS 
toners,  by  which  the  then  rector  had  an  endosare  and  allotment,  and  a  loma'additiony 
pecuniary  compensation  In  lieu  of  glebe  and  tithesj  might  be  declared  null  ia  eooaeqoence 
and  void  as  against  his  majesty  and  his  successors,  patrons  of  the  Mud  ^Sll'SSS!? 
church,  and  the  plaintiff.  Dr.  Blair,  and  all  future  incumbents  of  the  said  JiSSafowo- 
rectory  $  and  for  an  account  of  tithes  become  due  to  the  plaintiff,  Blair,   mon  by  indcH 
since  the  13th  of  January,  ITU,  in  respect  of  the  lands  in  the  occupation  of  ann.  aadalao 
the  defendants,  &c.  ^^"^^^^  ^ 

The  defenda^,  by  their  answer,  admitted  the  presentation,  &c.  and  the  !£^^^2^!|Sj^. 
ownership  and  occupation  of  lands  within  the  parish,  and  that  they  had   aiSoiiinliraof 
taken  the  tithes  thereof  to  their  own  use  since  the  said  I3th  of  January,   tithes,  which 
1762 ;  but  they  Insisted  that  the  plaintiff.  Dr.  Blair,  was  not  entitled  to  "f°P|^ "^^ 
tithes  m  kind  as  claimed  by  the  bill ;  for  that  by  arUc)^  of  agreement  dated  ^Sostoablde 
41  St  of  January,  1064,  made  between  Montague  Cholhiley,  Esq.  an  ancestor  by,aiiamieable 
of  the  defendant  Cholmley,  and  Henry  Hall,  Esq.  the  then  owners  and  pro>  anlt  waa  iaitl- 
prietors  of  all  the  lands  within  the  said  town  and  parish  of  Burton  Goggles,  ^^  ^  ^^, 
of  the  one  part,  and  William  Ayscough,  clerk,  the  then  rector  of  the  said  S^;^^*^** 
rectory,  of  the  other  part ;  reciting  amonff  other  tilings,  that  there  was  a  (bat  not  tbepa- 
generid  indosure  agreed  upon  and  intended  to  be  carried  into  execution  troa,  who  waa 
between  the  said  parties,  touching  the  field  of  Burton  Goggles ;  and  that  the  king)  waa 
forasmuch  as  the  said  parties  had  agreed  that  a  considerable  part  of  the  u^atiw^nttSili. 
lordship  should  still  be  kept  in  tillage  for  the  maintenance  of  husbandry,  l^nen  amrfmr 
and  had  likewise  agreed  to  better  and  adrance  as  well  the  said  rectory  and  to  Incrcaaa  the 
yearly  profits  thereof  and  tiiereout  arising  to  a  considerable  value  over  atlprad,  a  da- 
and  above  what  the  same  had  been  theretofore  yearly  worth  and  let  for,  2?!ZJ!,?^ 
as  their  own  lands ;  and  also  reciting  that  the  glebe  lands  belonging  to  the  ^tiiy  the  ar- 
said  rectory  did  not  consist  of  above  84  acres ;  and  that  the  said  rectory  tides:  held 
and  glebe  lands>  with  all  manner  of  tithes  thereto  belonging,  had  not  been  that  thia  agree, 
let  for  above  100/.  per  annum.    It  was  therefore  agreed,  and  tha  said  ''^^^^f?^ 
CStofanley  and -Hall  did  thereby  covenant  with  the  said  Ayscough  and  his  SforSOfSn 
successors,  that  he  should  for  ever  thereafter  enjoy  the  several  parcels  of  (40orwh^7^ 
ground  therein  particularly  mentioned,  and  by  him  chosen,  in  lieu  of  tiie  however,  the 
glebe  lands  fermeriy  used  with  the  said  rectory  $  which  several  parcelB  of  "^^  ^S^ 
ground  are  therein  mentioned  to  contain  118  acres,  1  rood,  and  86  perches,  ^[^^^^j^^uSe 
which  were  therein  recited  to  be  of  for  greater  annual  value  than  the  said  had  remained 
B4  acres  of  glebe,  in  consideration  whereof  the  said  Montague  Gholmley  did,  incombent),«> 
for  himself  and  his  heirs,  covenant  with  the  said  Ayacoagh^  and  his  succes-  waa  nocbinding 
sots.  Incumbents  of  the  said  rectory,  to  pay  yearty  to  him  and  them  the  sum  [fuoy  ^^* 
of  36Z.  Ids.  In  satisfection  of  all  tithes,  great  and  smaU,  to  grow  due  to  the  ^SSa,  the  ]^ 
said  Ayscough  and  his  successors  firom  the  said  Gholmley,  or  any  of  his  troa  not  having 
tenants  In  the  said  parish  (except  as  therein  mentioned)^  which  sum  was  ^^J^^^^^* 
agreed  to  be  chaiged  upon  the  lands  thereb  mentfoned,  and'  reputed  to  be  ^|)^^^biiH 
of  the  yearly  value  of  60/.,  part  of  which  sum,  namely,  8«.  8d.  was  thereby  beeamade  oiHy 
agreed  to  be  paid  by  the  said  Gholmley  and  his  heirs,  to  the  intent  that  the  with  ngaid  to 

dd  Ayscough  and  his  successors  sbotdd  pay  tithes  of  a  dose  therein'  men*  ^^  P^  *^ 

tioned,  ^^^^' 
'    tare  incfcaaing 
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tioned,  called  Pickworth  pasture,  to  the  parson  or  vicar  of  Besingthrope^ 
within  which  the  same  lay.  And  the  said  Henry  Hall  did  thereby  for  himr 
self  and  his  heirs  covenant  in  the  like  manner  to  pay  the  yearly  sum  of 
44/.  1^.  3d.  in  satisfaction  of  all  tithes  due  from  him  or  his  tenants  (except 
as  therein  mentioned),  which  sum  of  44Z.  15«  3d.  was  agreed  to  be  charged 
upon  the  lands  therein  mentioned,  and  reputed  of  the  yearly  value  of  55/, ; 
and  it  was  ifurther  agreed  that  the  said  Chohnley  and  Hall  should  for  ever 
thereafter  enjoy  sueh  part  of  the  glebe  lands  belonging  to  the  said  rectory 
as  should  happen  to  be  inclosed  within  any  of  the  plots  of  ground  newly  in- 
closed within  the  paid  lordship,  and  taken  in  by  them  respectively ,  without 
any  claim  to  be  thereto  made  by  the  said  Ayscough,  or  his  successors,  dis- 
charged from  the  payment  of  all  tithes  whatsoever  <  excepting  and  reservhig 
to  the  said  Ayscough  and  his  successors  the  l>enefit  of  all  marriages,  chris- 
tenings, churchings,  burials,  and  Easter  offerings  thereafter  hap|)ening 
within  the  said  parish)  ;  and  it'  was  further  agreed  that  the  said  Ayscough 
and  his  successors  should  for  ever  thereafter  be  discharged  of  all  constable 
lays,  as  well  for  repair  of  highways  us  otherwise,  and  of  all  duties  and  pay- 
ments, as  well  to  church  as  poor,  except  sueh  poor  as  might  thertofter  fiill 
upon  the  town  by  reason  of  persons  inhabiting  it,  or  the  parsonage-bouse, 
or  cottage  thereto  belonging,  which  persons  were  at  all  times  thereafter  to 
be  relieved  by  the  said  Ayscough  and  his  sucoeraors. 

That  in  pursuance  of  the  said  articles  of  agreement,  all  the  lands  withtB 
the  said  parish  were  inclosed  and  enjoyed  according  to  the  said  articles*  and 
that  the  rectors  of  the  said  parish  had  ever  since  enjoyed  the  said  113  acres, 
one  rood,  and  36  perches,  and  the  same  were  then  enjoyed  by  the  pl^ntif 
Blair  ;  that  the  sums  of  money  agreed  to  be  paid  by  the  said  Cholmley  and 
Hall  were  received,  with  the  rents  of  the  said  113  acres;  one  rood,  and  36 
perches,  by  the  said  Ayscough,  and  afterwards  by  John  Ada9ison,  his  suc- 
cessor in  tiie  said  rectory,  in  lieu  of  all  their  tithes  and  former  glebe  lands, 
till  the  year  1077  ',  but  that  in  the  year  1677,  Adamson,  declining  to  abide 
by  the  agreement,  the  said  Montague  Cholmley,  together  with  the-  infant 
daughter  and  heirs  of  the  said  Henry  Hall,  then  dec^ued,  exhibited  a  bill 
in  the  court  of  chancery  against  Thomas,  the  then  Lord  Bishop  of  Lincoln* 
within  whose  diocese  the  said  parish  of  Burton  Goggles  lies,  and  against 
the  said  John  Adamson,  to  carry  the  said  articles  of  agreement  into  execa. 
tion,  and  to  be  quieted  in  the  possession  of  the  lands  against  the  claims  of 
the  said  Adamson,  otherwise  than  under  the  said  articles ;  and  that  the  said 
Adamson  by  his  answer  refused  to  perform  the  i^reement,  unless  the  plain- 
tiff in  the  said  suit  would  ag^ee  to  what  he  had  proposed,  which  they  or 
their  agents  had  promised,  vis,  to  add  16/.  to  the  AM/.  Ss,  3d.»  that  is  to  say, 
lU  U.  10//.  by  the  said  Montague  Cholmley,  and  8/.  18#.  2d  by  .the  s^Mr. 
Hall,  which  'i  th^y  consented  to,  and  would  secure  the  same  on  aU  the  lands 
with|n  the  said  rectory,  he  was  willing  the  same  should  be  oonftrroed  by  a 
decree.  That  the  cause  was  heard  on  the  2il  July  1677,  ivhen  it  was  de- 
creed that  the  said  articles  should  stand  ratified  and  confirmed,  to  be  ob- 
served and  performed  by  all  the  parties,  plaintiffs  and  defendants,  their  heirs, 
successors,  executors,  administrators,  and  assigns,  and  it  was  thereby  de- 
creed, according  to  the  offer  in  the  said  defendant's  answer^  that  over  and 
beside  the  annual  sum  by  the  articles  agreed  to  be  paid  by  Mr.  Cholmley 
in  lieu  of  tithes,  the  said  Mr.  Cholmley,  his  heirs  and  assigns,  bis  and  their 
tenants,  should  pay  the  additional  annual  sum  of  7/.  li.  lOd.,  being  in  all 
42/.  13«.  2d. ;  that  the  same  should  be  charged  on. all  the  lands  of  the  sakl 
Mr.  Cholmley  within  the  parish  ;  and  that  the  said  inftmt  daughter  and 
heirs  of  Mr.  Hall,  their  heirs  and  assigns,  and  their  tenants,  should  pay  in 
like  manner  the  additional  annual  sum  of  8/.  18^.  2d.,,  being  in  all 
53Z.  18«.  5d. ;  and  that  the  said  plaintiff  and  defendant,  Adamson,  their  heirs, 
successors,  and  assigns,  should  for  ever  thereafter  hold  and  enjoy  the  seve- 
ral parcels  of  lands  ^allotted  to  them  by  the  said  artictes,  in  lieu  of  their 
ancient  lands  and  glebe  against  each  other,  and  against  all  other  persons 
claiming  under  them,  or  under  the  said  Henry  Hall,  deceased,  acconlingto 

the 


TITHE  CASES. 

tbe  intenl  of  the  nSd  articles }  and  that  the  plaintiffs  ht  the  said  puit>  their 
heirs  andassignS)  paying  the  said  annuai  somsof  42{.  16#.2</.  and  63i.  19f.  M.  ' 
afaoold    stand  discfaaiged  -  from  the  payment  of  all  tithes,   according  ,to 
the  said  articles.     'Ihe  defendants  admitted  that  the  annual  payment  of . 
96/.  0$.  3d.  was'  not  an.  adequate  compensation  for  the  tithes  in  kind  of  the 
paridif  but  insisted  that  there  were  20  acres,  one  rood,  aind  36  perches  ot 
glebe  allotted  to  the  rectory  by  the  articles  of  agreement,  in  addition  to  the 
64  acres  (^  glebe  :  and  that  upon  the  whole  the  annual  value  of  the  rectoj  y 
was  much  increased  by  means  of  the  articles  and  decree  \  that  neither  the 
patron  nor  ordinary  were  parties  to  the  agreement ;  and  that  neither  his 
then  Majesty,  nor  his  Attpmey  General  on  his  behalf,  was  a*|)arty  .to,  the  suit 
in  which  the  said  decree  of  1677  was  pronounced,  but  insisUsd  that  the  said 
articles  and  decree  were  binding  on  the  plaintiff  Dr.  Blair,  and  his  successors. 
They  likewise  insisted  that  in  Hilary  term,  3  Jan.  1,  Thomas  Bell,  the 
then  rector,  having  instituted  a  suit,  in  the  spiritual  court  against  John  Nix, 
then  a  housdiolder  in  the  said  parish,  for  subtraction  of  tithes,  the  said  Nis 
applied  to  the  court  of  King's  Bench  for  a  pro^bition,  and  that  by  the  re- 
eord  of  tbe  prohibition  it  appears  that  certain  customary  payments  wete  due 
to  the  s^ud  Bell,  as  rector,  in  lieu  of  tithes. 

.  The  only  point  which  both  the  defendants  and  plaintiffs  entered  into  proof 
of,  was  to  ascertain  from  old  terriers  and  surv^s  the  quantity  of  the  glebe 
to  which  the  rector  was  entitled  before  the  articles  of  agreement ;    and 
as  to  the  quantity  which  be  then  enjoyed,  on  the  one  hand  it  was  contended 
by  the- defendants  that  the  rector  was,  before  the  time  of  entering  into  the 
agreeoient,  entitled  only  to  84  acres  of  glebe,  and  that  upwards  of  113  acresf 
having  been  allotted  to  him  by  the  articles  (of  which  they  said  the  several 
rectors  had  l>een  ever  since  inthe(po8session),  in  that  respect,  therefore,  the 
agreement  was  very  beneficial  to  the  rectors,  and  consequently  to  the  patron ; 
and,  oh  the  other  hand,  ii  was  contended  by  the.  plaintiff  Dr.  Blair,  and 
proved  from. four  different  terriers,  that  the. quantity  of  the  glebe  which  the' 
rector  enjoyed  before  the  time  of  entering  into  the  agreement  was  above' 
102  acres,  of  whidi  84  acres,  3  roods,  13  perches  were  arable,  and  17  4C'res, 
2  roods,  17  perches,  were  ancient  indosure,  and  a  small  part  meadow, 
aoaounting  in  the  whole  to  102  acres,  1  rood,  30  perches,  as  also  a  right  of 
common  of  two  cow*gates  and  ten  bheep  gates  annexed  to  an  ancient  cot- 
tage belonging  to  the  rectory,  which,  with  the  right  of  common  belonging 
to  the  origmal  glebe  lands  of  102  acres,  were  fully  equal  to  tb^Ll3  acres  of 
the  present  glebe.    And  it  appeared  that  the  mistake' in  the  f^i^rcsomentj 
which  mentiona  the  whole  quantity  of  ancient  glebe  lands  as*  consisting  only 
oi  Bit  acres,  upon  which  the  defendants  laid  great  stress,  arose  froot  the 
quantity  of  arable  land  only  being  84  acres  and  upwards,  over  aAd  above  the 
17  acres,  2  roods,  17  perches  of  ancifent  inclosure.    That  the  fact  was.  that 
between  the  years  1640  and  1662,  the  dates  of  the  two  terriers,  both  being 
prior  to  the  agreement  of  1664,  the  then  incumbent,  Mr,  Ayscuugh,-  made 
B  private  exchange  of  the  84  acres  of  arable  land,  which  lay  dispelled  at  the 
time  in  four  fields,  for  the  same  quantity  of  acres  of  land  ip  two  fields^  80 
of  which  iii  one  fidd  lay  contiguous  to  the  parsonage-house,  and  four  in  an- 
other at  some  distance }  he  also  made  another  exchange  of  an  old  close  of 
11  acres,  called  Acron  Croft,  being  vfithin  the  parish,  for  a  close  Cslled 
FidLworth  Pasture,  containing  the  same  quantity  of  lapd,  but  acyoiuing  tl^ 
cvtiier  80  acres,  and  lyin^^  in  the  pariah  oi  Basingthrop ;  and  as  this  dose  was 
chaigeable  for  tithe  to  the  vicar  of  that  parish,  they  agreed  to  pay  therector% 
•of  Burton  Coggles  a  sum  of  8(.  3d,  annually  as  an  equivalent  for  discham^g 
'  the  tithes  due 'to  the  said  vicar  of  Basingthrop;  so  that  at  the  .lime  orth(9 
indofiore  Hod  agreement  in  January,  1664-5,  there  cl<terly  appeared  to^ Jhf^v^ 
been. only  an  addition  made  to  the.  glebe  of  about  10  or  11  acres,  as  a'cpm* 
-pensation  for  the  rights  of  common  belonging  to  the  Said  glebe  ahd  cottage; 
and  it  likewise  appeared  that  Uie  present  glebe  is  Exactly  the  s^e;as  that 
described  in  the  two  last  terriers  prior  to  the  agieement^  with;  theriiddition 
only  of  1  i  acres  for  tha  said  rights  of  common. 
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The  Attomey  General  KorJke,  and  Sir  Jmikimf  Abdy^  for  the  inlDrnuitioo. 
This  h  a  question  of  great  imporCanoe,  and  arises  upon  tiie  agreement  of 
1664j  which  is  the  original  founclution  of  the  defendant's  daim  of  exemption 
from  the  payment  of  tithes.  There  are  two  capital  objections  to  ttiat  agree^ 
ment>  supposing  it  unimpeached  by  Uie  18  idiz.  1st,  It  was  confessedly 
entered  into  between  the  then  owners  of  lands  within  the  parish  and  the  then 
rector  only  $  and  therefore  as  neither  the  patron  nor  ordinaiy  were  parties, 
it  could  not  bind  any  Aiture  incumbent.  The  8d  objection  to  it  is,  inade- 
quacy of  compensation.  The  agreement  appears  to  be  founded  either  in 
fraud  or  mistake,  it  recites  that  the  glebe  belonging  to  the  rectory  did  not 
exceed  84,  thoifgh  it  actually  exceeded  103  acres,  besides  a  very  yaluable 
right  of  common. 

But  what  the  defendants  principally  rely  upon  is  the  decree  of  1677,  in 
confirmation  of  the  agreement.  But  the  same  objection  for  want  of  parties 
holds  still  stronger  here.  The  rectoria)  tithes  are  aliened,  and  the  patron, 
whose  particular  right  is  so  much  affected,  is  again  omitted  as  a  party.  The 
objection  is  also  considerably  strengthened  by  the  consideration  that  the 
party  in  this  case  is  the  king,  whose  rights  cannot  be  taken  away  by  collu« 
sion.  Where  a  transaction  is  illegal,  a  decree  can  give  no  force  to'  it.  It  \m 
particularly  provided  against  by  the  43  Eliz.  c.  9.  a.  8.  where  it  is  declared, 
**  That  all  judgments  thereafter  to  be  had  for  the  intent  to  have  and  enjoy 
any  lease  contrary  to  the  said  statute,  or  any  of  them,  shall  be  deemed  void, 
in  such  sort  as  bonds  and  covenants  are  appointed  to  be  void  which  are  made 
for  that  purpose.*'  For  by  the  14  Eliz.  c.  11. ''  all  bonds,  contracts^  pro-^ 
mises,  are  declared  to  be  of  ^e  same  nature  to  all  intents  and  purposes  as 
leases,  many  evil  disposed  persons  having  (as  is  there  recited)  defraoded  tiie 
true  meaning  of  the  18  Eliz.  c.  90,  by  asserting  tliat  bonds  and  covenants 
were  not  in  law  taken  to  be  leases.*' 

The  relief  prayed  by  the  Information  cannot  be  objected  to  on  the  score  el 
laches.  Mr.  Adamson,  who  was  party  to  the  decree,  and  consequently 
bound  by  it,  lived  Ull  the  year  1718.  Dr.  Blair,  who  is  hnswerable  only 
for  his  own  acquiescence,  was  not  presented  till  1766,  and  the  infommiion 
was  filed  in  1762,  which,  considering  the  difficulties  which  he  had  to  en- 
counter in  procuring  an  acoirate  knowledge  of  the  defendant's  daim  from 
exemption,  is  but  a  very  short  time.  But  at  all  events  this  argument  oan  be 
no  objection  to  the  crown,  whidi  cannot  be  prescribed  against  It  is  there- 
fore almost  unnecessary  to  take  notice  of  the  acquiescence  (if  any)  of  Dr. 
Blair  and  his  predecessors. 

The  information  by  the  amendment  has  waived  any  relief  in  respect  of  the 
glebe. "-  It  was  impossible  to  restore  Dr.  Blair  to  tiie  possession  of  those 
rights  which  had  been  enjoyed  by  the  rector  before  the  agreement  was  ea* 
tered  into.  But  it  is  no  objeetion  that  the  i^reement  camiot  be  rescinded 
in  part  because  it  cannot  ia  toto.  The  impossibility  of  dmng  complete  jus- 
tice cannot  be  urged  as  a  reason  for  not  doing  as  much  justice  as  the  state 
of  things  will  admit.  That  part  of  the  agreement  respecting  the  tithea  was 
totally  distinct  from  what  related  to  the  glebe. 

As  to  Itie  prohibition,  it  must  be  considered  that  no  final  judgment  was 
ever  pronounced  in  die  suit  in  which  it  issued.  How  then  can  the  writ  of 
prohibiten  be  set  up  as  a  bar  to  the  rector's  daim  of  what  is  due  by  com- 
mon right  I  Besides,  the  defence  arising  under  tiie  prohlbitioo  is  inconsis- 
tent with  the  recitals  In  the  agreement. 

The  SoUeUpr  Generai  and  Madoeki  for  the  defendants.  At  coomum  law 
the  parson,  patron,  and  ordinary  might  alien  the  possessionB  of  the  cburdi } 
and  though  the  18  Eliz.  has  restrained  this  power,  yet  courts  of  equity  have 
always  given  a  liberal  construction  to  that  act,  and  expounded  it  by  a  maxim 
of  ccMnmon  law,  eccleria  meHoran  turn  deienorari  poieit.  They  have  there^ 
fere  held  that  the  legislature  did  not  intend  to  prevent  exchanges  and  bar* 
rains  by  whidi  succeeding  incumbents  mi^t  be  benefited.  There  have 
been  many  instances  of  decrees  estaUishhig  agreements  between  the  lay 
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poflto^  tfaeir  beirt^  executoft,  and  administralort,  and  againii  the  tiiciim* 
bents  «nd  their  siicceMora.  The  cue  of  Edgerhif  v.  Price,  Finch's  Reporta, 
IB,  ia  a  remarkable  iaatanoe  of  thia.  That  was  a  bill  to  have  an  agreement 
for  inclosing  certain  lands  and  common  fieUa  made  between  the  plaintiff^ 
who  was  lord  of  the  manor,  tiie  rector,  and  others,  who  were  seised  c^ 
lands  in  the  pariah,  carried  into  execution.  The  report  says  tiiai  upon  die 
cause  coning  on  to  be  heard  before  the  Lord  Keeper  Finch,  he  founid  upon 
what  was  said  and  read  that  the  agreement  was  good,  and  the  indosure  was 
for  the  benefit  of  all  the  parties  interested,  but  that  Price,  the  parson,  and 
the  Lady  Baltinglass  were  the  chief  persons  who  opposed  the  establishing 
of  this  indosure,  he  ordered  them  to  attend  together  with  the  plaintiff 
Edgerley,  who  was  lord  of  the  manor,  and  this  was  in  order  to  an  accom-* 
modation  :  and  he  sadsfyiug  them  that  the  agreement  was  beneficial  to  all 
parties,  and  particularly  to  the  church,  because  the  plaintiff  agreed  to  pay  to 
Price  sind  his  successors  60/.  per  annum  (besides  the  lands  idlotted  to  him 
in  exchange,)  &c.  The  decree  was  that  the  agreement  and  the  inclosures 
made  pursuant  to  it  stand  ratified  and  confirmed,  and  that  all  parties,  their 
heirs,  assigns,  and  successors,  enjoy  their  respective  allotments  in  severalty 
against  each  other,  their  heirs,  assigns,  and  successors  $  that  at  Christmas 
next  the  plaintiff  should  pay  to  Price,,  the  parson,  ISO/,  being  the  arrears  of 
the  90L  per  annum,  ftom  the  time  of  the  agreement,  and  to  secure  the  pay* 
meat  thoreof,  &c.  There  is  no  instance  of  any  of  these  agreements  ever 
having  been  impeached  by  a  decree  of  a  court  of  equity }  and  thb  practice 
continued  until  by  the  frequency  of  parliaments  it  became  more  convenient 
to  bave  them  established  by  the  l^slature.  Had  the  judges  who  sat  in  the 
courts  of  equity  at  that  time  been  oi  opinion  that,  upon  the  construction  of 
that  statute,  it  was  contrary  4o  law  to  establish  such  an  agreement,  this 
practice  would  never  have  originated.  A  different  opinion  will  now  disturb 
an  nnintermpted  and  quiet  enjoyment  of  lands  and  tithes  for  upwards  of  a 
century.  The  plaintifik  have  made  no  proof  of  the  inadequacy  of  the  agrees- 
ment  at  the  time  that  it  was  made,  and  it  is  not  to  be  presumed  inadequate 
when  the  incumbent  and  the  bishop  both  subscribed  to  the  propriety  of  it  in 
their  answers. 

But  if  Dr.  Blttr  wants  equity,  he  must  do  equity.  Whatever  may  be 
considered  of  the  question  at  law,  yet  in  this  court  no  agreement  can  be  re- 
scinded without  restoring  the  parties  to  their  original  situation.  If  this 
agreement  is  to  be  rescinded  it  must  be  resdnded  t»  /oto,  and  not  in  part, 
as  is  now  desired.  He  ought  not  to  have  a  decree  for  tithes  hi  kind  but 
upon  the  terms  of  his  yidding  up  possession  of  the  surplus  glebe  lands. 

The  record  in  the  king's  bench  is  evidence  of  some  weight  to  shew  that 
the  ancient  mode  of  tithing  in  the  parish  before  the  decree  of  1077  was  ac- 
cording to  the  customs  stated  in  dhat  record.  And  even  though  it  be  nut 
taken  as  decisive  proof  of  the  customs,  yet  it  is  a  strong  ground  for  directing 
an  enquiry  respecting  those  customs. 

The  Lotd  Chamckllob.  This  is  an  information  brought  by  the  AOonuiy 
Gaural  at  the  relation  of  Dr.  Blair,  for  an  account  and  paymefat  of  tithes  in 
Uod :  the  dalm  of  the  rector  arises  de  oommwtd  jure^  The  defence  set  up 
i^ainat  the  daim  is,  first,  an  agraement  entered  into  in  the  year  1001,  be- 
tween the  then  rector  tfid  tile  owners  of  the  lands  in  the  parish,  for  accept- 
ing a  yearly  sum  of  Ml.  in  Ken  of  tithes.  I  ain  of  opinion  that  the  agree* 
ment  on  the  foce  of  it  is  unequal  as  to  the  conaideratkHi  thereby  agreed  to 
be^poid  to  the  rector  $  for  it  appears  that  the  agreement  was  entered  into  in 
Older  to  -eSectuate  an  indosure  of  the  open  fields  In  the  paridi,  and  no  con- 
slderaHon  is  given  as  to  the  future  improvement  of  the  lands  tqr  such  indo- 
sore,  dT^hichthe  occupiers  would  reap  the  benefit.  But  1  am  dear  that 
evta  if  the  agreement  had  been  equd,  it  would  not  have  boi|nd. the  ^uecaiaor 
in  the  rectory,  but  would  be  void  as  against  him. 

The  next  defence  set  up  agdnst  the  plaintiff's  daim  is  a  decree  in  1077, 
idddi  appears  to  have  beenmadeinaeaHse,  instituted  by  consent*  betwaen 
llbe  same  parties  that  wero  parties  to  the  agreeasent  hi  1904  ^  for  as  to  t^e 
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1765.         bishop  of  the  diocese  being  a  party,  I  consider  hkki  set  up  an  a  man  of  straWj 
^QZ^EKAL       ^^^^y  ^o*"  ^orm.    And  it  is  material  to  observe,  that  the  parties  themselves 
V.  did  not  consider  the  agreement  which  had  been  executed  as  binding  on  the 

cuoLMLBy.  rector ;  for  they  considered  the  annuity  of  80/.  as  not  being  an  adequate 
•consideratinn  for  the  rector *s  having  given  up  his  tithes  in  kind,  and  there- 
fore they  entered  into  a  new  agreement  for  allowing  him  an  addition  of 
16/.  Qs.  Id,  per  annum  :  and  on  being  allowed  that  addition^  the  rector,  by 
bis  answer,  consents  to  haVethe  agreement  established.  It  is  true  that  the 
^  decree  founded  on  this  agreement  does>  in  verbis,  bind  the  successors  in  the 
rectory ;  but  this  was  a  decree  founded  on  ap  agreement,  which  the  court 
nevet  enters  into,  the  propriety  of,  when  a  bill  is  brought  by  consent  of  par- 
ties ;  and  all  such  decrees  are  drawn  up  by  the  register  of  the  court  in  the 
words' of  the  agreement,  as  a  matter  of  course  :  but  I  am  of  opinion  that 
such  decree  cannot  bind  the  successor.  The  defendant's  counsel  have,  it  is 
true,  cited  cases  of  a  similar  nature,  and  urged  tiie  case  of  Edgerley  v.  Price, 
reported  in  Finch.  I  have  looked  into  that  case^  and  think  it  a  very  extra- 
oitlinary  one,  particularly  as  the  judge  sent  for  the  parties  to  attend  him. 
I  can  pay  no  credit  to  it,  nor  look  upon  it  as  any  authority,  or  any  thing  more 
than  .the  dream  of  some  note-taker  in  this  court. 

The  agreement  and  the  decree  being  thus  laid  out  of  the  case,  the  next 
-consideration  is,  whether  a  court  t)f  equity  can  relieve  in  the  present  case. 
And  1  am  of  opinion  that  there  is  not  a  better  rule  than  that,  of  eqtdtae  te- 
futtor.  legem.  It  is  a  fixed  rule  at  law  that  the  crown  and  the  church  can- 
m>t  be  prescribed  against':  the  firsts  on  account  of  its  high  dignity  5  the  se- 
cond, on  account  of  its  imbecility :  quia  Jrugitut  vice  minoris,  comUtioHan 
suam  meiiorare  poteU  deteriorate  neffmt.  At  common  law,  although  the 
church  could  alienate  with  consent  of  patron,  parson,  and  ordinary,  yet  it 
was  under  various  restrictions.  The  patron  must  be  absolutdy  seised  in  fee 
simple :  if  he  was  seised  only  of  a  fee  simple  conditional,  or  bare  fee,  the 
alienation  was  void.  Thus  it  stood  till  the  disabling  statutes  were  passed, 
which  were  wisely  fr^uned  tp  prevent  all  alienations  except  by  authority  of 
parliament.  The.  patron  was  under  the  influence  of  interest :  the  parson 
complied  with  false  notions  of  gratitude ;  and  the  ordinary,  where  the  crown 
was  the  patron  (especially  if  he  had  one  of  the  lesser  bishoprics,)  was  not 
so  unprejudiced  in  his  consent  as  he  ought  to  be.  In  the  present  case,  the 
bar  set  up  by  the  defendant^^mounts  to  a  mode  of  alienation.  If  the  decree 
be.  void,  as  I  am  of  opinion  it  is,  what  then  is  there  to  send  to  law,  when 

vthe  point  is  about  the  extent  &f  a  decree  of  this  court  ?    And  even  if  it  were 
sent  thither,  it  must  come  back  again  to  be  ultimately  determined  here. 
It  has  also  been  objected  that,  the  length  of  time  ought  in  this  case  to  bar 

•the  plaintiff;  but  I  think  the  1^1  rule,  that  no  prescription  can  run  against 
the  church,  must  be  adhered  to.    And,  indeed,  the  length  of  time  for  which 

.this  agreement  has  b^n  acquiesoed  under,  is  not  so  great  its  at  first  sight 
appears :  Mr.  Adamson,  who  was  rector  iu  1677,  and  party  to  the  decree, 
and  had  a  right  to  establish  tiut  agreement  during  his  life,  did  not  die  until 
the  year  1718. 

It  has  been  further  objected  by  the  counsel  for  the  defendants,  that  the 

^plaintiff's  -bill  prays  to  set  aside  the  agreement  ;S9  far  only  as  relate;^  to  the 
composition  in  lieu  cjf  tithes  %  but  submits  that  the  lands  aUotted  in  lieu  of 

•ancient  g^ebe  may! continue  iu  the  state,  they  now  are  in,  which  tiie. defen- 
dants insist  the  phuntiff  cannot  do,  but  that  the  agreement  must  be  confirmed 
or  rescinded  in  loio  ;  and  (hat  the  rector  must  give  up  the  lands  allotted  to 
him  under  the  agreement,  which  they  cont^d  are  hurger  in  quantity  than 

-  the  ancient  glebe,  and  which  additional  quantity  was  a  further  consideration 
to  the  rector  in  the  exchange.    But  thi9  would  be  making  wild  work ;  and, 

.indeed,  the  proposition  was  only  adopted  at  the  bar  as  an.  effort  of  despair. 
I  am  clear  that  the  lands  allotted  to  ihei  i:ector.were  only  in  lieu  of  the^an- 

.  <dent^ebe,.and  Uiat  the . difference  arose  from. the  di£^cent'  quality, of  the 

..'land.  The  agreement,  though  contiuned  in  the  sapoe  deed>  is  distinct :  one 
p&rt:allottang  land  in  lieu  of  the  ancient  glebe,  the  other  providing  an  annual 
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stipend  in  lieu  of  tiihea.  1  have  no  reason  to  think  that  the  latida  allotted 
to  the  parson  were  for  more  than  the  glebe  and  tithes.  It  is  the  quality 
<^the  land^  and  not  the  quantity^  which  must  determine  the  extent  of  the 
composition.  • 

Upon  the  whole,  the  indosure  of  the  lands  was  for  the  general  benefit  of 
tlie  parish ;  and  such  lands  will  be  continually  increasing  in  value^  while  the 
composition  given  to  the  rector  in  lieu  of  tithes  will  be  continually  diminish* 
ing  in  value  :  the  composition  here  looks  only  to  the  value  of  the  past  tithes, 
without  any  regard  to  the  future  increasing  value  of  tithes.  In  all  acts  of 
parliament  which  are  made  upon  compositions  with  parsons,  they  are  al- 
lowed a  compensation  for  tithes  upon  improvements  in  futuro.  If  in  the 
present  case  the  parties  had  made  an  allowance  for ^  the  future  improved 
value  of  tithes,  they  would  have,  stood  on  a  different  footing,  and  I  should 
not  have  been  inclined  to  relieve  :  they  then  would  have  been  purchasers  for 
a  valuable  consideration,  by  allowing  for  the  future  improvements.  The 
equity  of  this'  court  would  have  been  suspended  by  setting  up  equity  against 
equity,  and  I  should  have  left  the  rector  to  his  legal  reme<iy. 

Decree  an  account  of  tithes  from  the  time  of  filing  the  infbrmation.r- 

8  Geo.  3.     1768.    Dom.  Proc.  r 

The  defendants  appealed  to  the  house  of  lords  from  this  decree  (1),  and 
on  their  behalf  it  was  argued  that  by  the  common  law,  the  parson^  pa- 
tron, and  ordinary  might  alienate  the  possessions  of  the  church  j  and  thotigli 
the  statute  13  £liz.  to  prevent  the  impoverishment  of  succeeding  incum  • 
bents,  has  restrained  this  power,  yet  both  the  court  of  chancery  and  the 
exchequer  have  expounded  that  act  by  a  maxim  of  the  common  law,  that 
eccUsia  meliorari  non  deterhrari  potest ;  and  have  been  of  opinion,  that  the 
legislature  did  not  intend  to  prevent  exchanges  or  bargains,  by  which  suc- 
ceeding incumbents  might  be  benefited ;  for  there  are  still  remaining  upon 
the  records  of  both  courts,  many  instances,  both  before  and  afiCer  the  decree 
in  question,  of  decrees  establishing  the  like  agreements  between  the  lay  par- 
ties, their  heirs,  executors  and  administrators,  and  against  the  incumbents 
and  their  successors ;  none  of  which,  before  the  present,  were  ever  im- 
peached by  a  subsequent  decree  of  a  court  of  equity  -,  and  this  practice  con- 
tinued, until,  by  the  frequency  of  parliaments,  it  became  more  convenient 
to  have  such  agreements  establishfid  by  the  legislature.  This  practice  can- 
not be  accounted  for,  unless  the  gteat  persons  who  sat  in  both  cburts,  had 
upon  the  construction  of  the  act  of  parliament  been  of  opinion,  that  it  was 
not  contrary  to  law  to  establish  such  an  agreement,  upon  pregnant  proof 
made  that  it  was  for  the  benefit  of  the  church  $  and  to  give  the  statute  at 
this  time  a  different  exposition,  would  not  only  contradict  the  opinions  and 
acts  of  the  judges  of  both  courts,  but  would  m  this  case  disturb  an  unin- 
terrupted quiet  enjoyment  of  lands  and  tithes  for  a  century  and  upwards,  and 
might  have  the  like  effect  upon  other  parts  of  the  kingdom.  That  the 
agreement' in  question  was  beneficial  to  the  church,  could  not  be  doubted, 
when  the  incumbent  and  the  bishop  both  subscribed  to  the  propriety  of  it 
in  their  answers,  and  the  respondents  had  not  now  made  any  proof  that  it 
was  otherwise. 

But  however  the  question  might  be  considered  at  law,  yet  in  equity  no 
agreement  ought  to  be  rescinded,  without  restoring  the  parties  to  their 
former  condition  -,  and  it  ought  to  be  rescinded  in  the  whole,  or  ndt  at  Idl. 
By.  this  decree  the  agreement  was  rescinded  in  part,  to  the  prejudice  of  the 
appellant  Mr.  Cholmley,  ip  the  amount  of  20  acres  of  land  5  for  though  the 
decree  compelled  the  appellants  to  account  for  their  tithes  in  kind,  it  left 
the  respondent  Blair  the  benefit  of  the  statute  of  limitations,  to  protect  him 
in  the  possession  of  29  acres  more  thain  his  ancient  g^ebe  amounted  to.     He 

that 

(1)  The  cue,  and  the  pleajfings  on  the  -  •  9tote^ont,ftfe  oa|itted,  to  save  aonecessaiy 
appcaly   being   shailar    to    the    preceding      repetition. 
VOL.  ri.  -  •      F 
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that  woulS  have  the  assistance  of  a  comrt  dP  equity^  kxisi  db  etfAiff  mA 
therefore  i}f.  Blair  oi^ht  hat  tcf  fabte  ti  debr^  m  fi<9M^  ift  iiM,  btf  ii|>te 
the  terms  of  his  yielding  up  posses^bn  of  (he  siifpltul  g^ebe  Mud.  Thdt  an 
account  was  decreed,  of  the  tithes  in  spede^  notwithstanding  tlie  re&tM  in. 
the  Ring's  Bench^  wad  Ad  evidence  of  some  iftighi,  that  th^  afteiellf  lQ6de 
of  tithing  in  the  parish^  before  the  decree  of  lifJl,  WiU  acoefrding  td  tfi^ 
cnstoms  stated  in  that  record  *,  atid  tberefdre  if  Uie  recof d  mur  acH  M  be 
tidcen  as  decisive  proof  of  tb^  cudtoftis,  yet  it  t^^iis  d  fotciM^  grodtfd  Ibr  ifl'-- 
recting  an  enquiry  touching  those  customs ;  flM*  if  it  ^Vils  btfrc^  pfofa^le 
that  all  tithes  were  not  payable  In  kind,  it  was  unjust  to  de(:re^  It  libtolM)^;^ 
without  enquiry.  That  the  decfee  h)  thi^  (Amt  was  dit^CCiy  opp06i€e  Co  an 
inrolled  decree  of  the  saihe  court,  insisted  on  by  thb  appiellafyf^  •  atid  wblch 
InroIIed  dCcrCe  was  binding  and  cbnchisi^  ttpori  the  per^bns  Mkhe^  bt  \t, 
until  reversed  by  a  superior  judicature ;  and  the  re^|)Ondent  DK  Viidt  bellig 
a  successor  in  the  rectory,  was  named  in  that  decree  ad  A  perSlMt  berto4 
by  it 

On  the  part  of  the  respondeutd  it  wst^  ocynttoded,  that  the  agreement  a( 
1664,  which  was  the  original  foundation  of  the  appellants  clslim  of  etedip* 
tion  iProm  the  payment  of  tithes  in  kind,  was  confessedly  entered  into  be* 
tween  the  then  owners  of  lands  liithin  the  parish,  and  the  then  rector  only  ; 
and  therefore  it  could  not  bind  any  future  incumbent  of  the  rectory,  as  nei- 
ther the  patron  nor  ordinary  were  parties  to  ii.  lliat  this  agreement,  upon 
the  face  of  it,  appeared  to  be  founded  either  in  fratid,  mistake,  or  collusion  ; 
for  it  recited,  that  the  glebe  belonging  to  the  rectory  did  not  exceed  (P4 
acres,  though  by  the  respondents  evidence  it  appeared,  that  the  glebe  did 
then  consist  of  abore  102  acres,  besides  a  very  extensiv.e  and  valuable  ^^^ 
of  common.  The  supposed  allotment  therefore  of  113  acres,  was  scarcely 
an  equal  exchange  for  the  glebe  and  right  df  common  enjoyed  by  the  rector 
before  the  agreement ;  and  as  to  the  agreement  itself,  it  was  void  as  agaittst 
the  respondents,  either  from  the  nature  of  it,  as  not  bein^  entered  Into  by 
the  proper  and  necessary  parties  ;  or  supposing  it  to  be  in  that  respect  effec- 
tual, it  must  necessarily  fail  as  not  being  a  fair  and  kondfide  agreement,  thie 
compensation  made  by  it  to  the  rector  in  lieu  of  his  g^ebe  and  rectorial 
rights,  not  being  just  or  adequate.  That  the  decree  in  IQlif  cdnBrming 
the  agreement^  with  the  variations  as  to  the  annual  sums  to  be  paid  fay  each 
oi  the  estates  in  lieu  of  the  tithes,  met  with  the  same  forcible  objectioh  in 
respect  to  the  waut  of  proper  parties  to  ihe  suit  in  which  it  was  made  j  it 
being  provided  by  the  common  law,  that  no  rights  of  the  church  should  at 
any  time  be  alienated,  without  the  consent  of  adl  the  parties,  who  COuld  be 
in  any  sort  interested  in  them  ^  viz,  the  parson,  patron  ahd  ordin^y.  ta 
this  case,  the  rectorial  rights  were  all  alienated  and  given  up,  and  the  patron, 
whose  particular  right  in  respect  to  the  value  of  the  rectory  1v^  materially 
affected  by  it,  was  no  party  either  to  the  agreement  in  the  first  instance,  or 
to  the  decree  by  which  the  appellants  contend,  that  the  agreement  was  con- 
firmed, and  his  rights  most  essentially  prejudiced.  But  this  essential  del^t 
was  greatly  increased  in  the  present  case,  considering  the  patron  ik  the  king^ 
whose  rights  can  never  be  legally  taken  away  by  collusion ;  khd  16  this  it 
might  be  added,  that  even  a  decree  could  give  no  strength  16  this  iDegal 
transaction,  as  it  was  particularly  provided  against  by  the  2dd  tiSiz.  c.  9.  s.  8. 
where  it  is  declared,  ''  That  all  judgments  hereafter  to  be  had  fbr  the  in- 
tent, to  have  or  eiyoy  any  lease  contrary  to  the  said  statute,  or  any  of  them, 
shaM  be  deenaed  void  in  such  sort  as  bonds  and  covenants  arc  appoint^  t6 
be  void,  which  are  made  for  that  purpose.*'  For  by  the  14  £li2.  c.  11.  ''all 
bonds,  ooatacts,  promises  and  covenants  are  declared  to  be  of  the  same  na- 
ture to  all  intents  and  purposes  as  leases,  many  evil  disposed  petiM>ns  havin^^ 
(as  it  is  there  recited)  defrauded  the  true  meaning  of  the  statute  of  thh 
18«£liz.  c.  20.  by  asserting,  that  bonds  and  covenants  were  not  in  law  t^feh 
to  be  leases." 

It  is  however  objected  by  the  appellant,  that  Dr.  Blair  otvht  not  to  have 
been  permitted  to  have  set  vp  this  demand,  after  an  acquiescence  by  the 

crown 
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crown  as  patron*  and  by  the  sevecal  rectors  who  had  held  the  rectory  ever 
since  making  the  agreement  and  decree ;  and  particularly  after  an  acquies- 
cence by  Dr.  Blair  hiuself,  6oDi  thQ  end  of  the  year  1756^  when  he  was 
}>fesented  to  the  rectory^  to  ^e  be^nning  of  the  year  1762,  when  the  in- 
brmation  was  filed.  Acquiescence  cannot  be  urged  as  an  objection  to  the 
crown  i  and  therefore^  as  the  right  of  the  crown  in  quality  of  patron  of  this 
rectory,  would  be  materially  prejudiced  if  the  decree  of  lu77  was  to  be  con- 
sidered as  a  bar  to  Dr.  BJair's  claim  of  tithes  in  kind,  it  might  perhaps  be 
unnecessary  to  give  any  answer  as  to  the  acquiescence  imputed  to  him  and 
his  several  predecessors.  But  this  objection,  if  admitted  in  its  full  ibrce, 
would  have  but  little  weight,  when  it  was  understood,  that  Mr.  Adamson, 
the  rector,  who  was  party  to  the  decree  of  1677,  and  consequently  bound 
by  It,  lived  in  the  enjoyment  of  the  rectory  till  the  year  171B  ;  Mr.  Dog- 
Worth,  who  succeedai  him,  held  it  four  years  only,  to  1722 ;  and  Mr.  Ni- 
diolson,  the  next  succeeding  rector,  enjoyed  it  from  1722  to  17118,  only  a  space 
of  sue  years ;  Dr.  White  Kennett  held  it  from  1728  to  1740 ;  and  Dr.  Salter 
horn  1740  to  1750 :  So  that  I>r.  Blair,  who  could  not  be  considered  as 
claiming  under  any  of  the  former  rectors,  was  answerable  only  for  his  own 
acquiescence,  which  was  for  a  very  short  time  ;  considering  the  difficulties 
he  had  to  encounter.  In  obtaining  a  thorough  knowledge  of  the  ground  of 
the  appellants  claim  of  exemption,  against  the  united  e&brts  of  the  whole 
parish,  whose  interest  it  was  to  prevent  him  from  acquiring  that  know- 
ledge. 

Another  objection  was,  that  the  agreement  could  not  be  rescinded  in  part 
if  not  m  toto.  It  was  Indeed  impossible  to  restore  Dr.  Blair  to  the  posses- 
ilon  of  all  those  rights  which  were  enjoyed  by  the  rector  before  the  agree* 
ment  was  entered  into,  and  therefore  it  was,  that  the  respondents  by  their 
informatfon  itself,  waived  any  relief  in  respect  of  the  glebe  ;  but  the  impos- 
sibility of  doing  the  respondents  complete  justice,  could  never  be  urged  as  a 
reason,  why  as  much  justice  should  not  be  done  to  them,  as  the  present 
state  of  things  would  admit :  And  as  that  part  of  the  agreement  respecting 
thettthes,  was  a  totally  distinct  matter  from  what  related  to  the  glebe,  the 
respondents  might  have  the  relief  given  them  by  the  decree  now  appealed 
ftom,  without  disturbing,  or  in  the  least  interfering  with  that  part  of  th^ 
agreement  respecting  the  glebe. 

The  faut  head  of  objection,  Was  the  prohibition  issued  from  the  court  of 
King's  Bench,  9  James  1.  by  which  it  was  said  to  appear,  that  the  rector 
was  not  endded  to  all  manner  of  tithes  in  kind,  but  only  to  such  titheable 
natters  as  are  therein  mentioned.  But  this  objection  would  receive  a  full 
answer,  when  it  was  considered,  that  no  final  judgment  was  ever  pronounced 
in  the  suit  in  which  the  prohibition  issued,  and  consequently  the  writ  of 
prohibition  itself  coald  never  be  set  up  as  a  bar  to  the  rector*s  claim  of  what 
was  due  by  common  right :  Besides,  the  defence  arising  under  the  prohibi- 
tion waa  inconsistent  with  the  recitals  in  the  agreement,  upon  which  the 
appellants  relied  as  the  foundation  of  their  claims  of  exemption.' 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudgeci,  that 
the  same  should  be  dismissed  -,  and  the  decree  therein  complained  of^ 
affirmed.— [Bro.  P.  C] 
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1766. 


Held,  that  atl 
tke  wheat 
growfa[ig  in  the 
field  must  be 
cnt  down  be- 
fore the  tithe 
of  any  part 
thereof  be  set 
out.  Sedftuere. 


M.  6  Geo.  3.     1/65.    Scacc. 
Mather  v.  Holmwood.     [3  Wood^  119.]     5  Bac.  Abr.  74. 

BILL,  by  the  rector  of  Biddenden>  in  the  county  of  Kent,  for  an  accrounc 
of  great  tithes  for  the  year  1763.  The  bill  stated,  that  the  defendants 
had  set  out  the  tithes  of  com  and  grain  for  that  year  in  a  fraudulent  man- 
ner, and  that  the  plaintiff  had  refused  to  take  them  away,  and  prayed,  that 
the  defendants  might  be  decreed  to  account  with  the  plaintiff  for  the  tithes, 
and  pay  what  should  be  due  to  him  on  account  thereof. 

The  defendant  Holmwood  admitted,  that  the  plaintiff  was  rector  of  the 
parish,  and  entitled  to  all  tithes,  both  great  and  small  $  and  he  set  forth  the 
particulars  of  the  seTeral  lands  he  occupied  therein  in  the  year  1763,  and 
the  quantities  of  com  and  grain  arising  therefrom  in  that  year,  and  insisted 
that  it  then  was,  and  had  always  been,  the  usual  custom  of  that  part  of  the 
country,  for  the  farmers  who  sowed  com  or  grain  to  let  it  stand  till  it  was 
full  ripe  before  they  cut  or  reaped  it ;  to  carry  it  in  immediately  it  was  cut 
and  could  be  put  into  proper  shocks  for  tithing  ;  and  not  to  stay  till  a  whole 
field  was  cut  down,  for  fear  of  rain  coming  and  spoiling  it ;  that  the  farms 
being  small,  and  harvesters  scarce,  the  farmers  generally  reaped  and  mowed 
their  own  cqrn ;  and  if  they  were  to  stay  till  a  whole  field  was  cut  before 
they  carried  away  any  part,  it  would  be  so  long  about  that  they  would  be  in 
dan^r  of  losing  all  their  corn  in  case  of  wet  weather  coming  on ;  that  it 
was  the  general  course  of  the  country,  and  the  constant  method  for  farmers 
where  their  corn  was  taken  in  kind,  to  set  out  the  tithes  of  such  com  and 
grain  as  they  cut  it,  and  as  soon  as  they  could  put  it  into  proper  shocks  for 
tithing ;  as  it  would  be  attended  with  the  greatest  mischief  and  inconveni- 
ency,  as  well  to  the  rector,  as  to  the  farmer,  if  they  were  obliged  to  stay  till 
the  whole  field  was  cut  down  before  they  set  out  the  tithes  of  any  parL  He 
further  said,  that  in  the  year  1762  he  had  set  out  his  tithes  accordingly  ; 
and  he  denied  that  he  had  taken  away  any  com  or  grain  whatever  without 
setting  out  the  tithes  thereof  to  the  plaintiff,  or  making  him  a  satisfactioo 
for  the  same. 

The  other  defendants  put  in  similar  answers.  The  plaintiff  replied  ^  the 
defendants  rejoined ;  and  witnesses  were  examined  on  both  sides  -,  and  upon 
hearing  counsel ;  and  reading  the  answer ;  and  on  full  debate ;  the  court 
ordered,  by  consent  of  the  parties,  that  the  defendants  should  pay  to  the 
plaintiff  the  sum  of  five  pounds  twelve  shillings  and  eightpence  ;  and  the 
said  plaintiff  agreeing  to  accept  the  said  sum  as  a  satisfaction  for  the  tithes 
demanded  by  his  bill,  and  to  waive  the  takiug  any  account  thereof  (1),  it 
was  referred  to  the  deputy  remembrancer  to  tax  the  plaintiff  his  costs,  ex- 
cept as  to  the  demand  of  the  tithes  arising  from  three  acres  of  wheat  in  the 
occupation  of  Holmwood. 


(1)  It  is  said,  that  the  coart  was  of  opi- 
nion in  this  case,  that  all  the  wheat  ffrowing 
in  a  field  must  be  cut  down  before  the  Uthe 
4>f  any  part  thereof  can  be  set  out  S^ac. 
^br.  74,  pi.  9.  Bot  it  seems,  Aat  this  point 


was  afterwards  more  folly  consideced  in  the 
case  of  Erethime  v.  R^fflet  (2) ,  in  thia  coort, 
in  M.  9  Geo.  3,  in  which  it  was  detemiaed 
that  the  tithe  may  be  set  out  as  often  as  a 
reasonable  quantity  b  cnt  down. — [WmiJ\ 


(2)  PoU,  M.  10  Geo.  3.  1769. 


H.  6  Geo.  3,     I766.    SU^cc, 
Clarke  v.  Stapler.     [3  Wood,  121 .]     GwUI.  92a 

"DILL  by  the  vicar  of  Highworth,  in  the  eounty  of  Wilts,  for  an  account 
-L'  of  small  tithes,  particularly  the  tithes  of  clover  seed,  rye  grass  seed, 
and  other  grass  seeds,  which  had  been  sown  and  grown  yearly  therein,  du- 
ring the  th^  preceding  years  by  the  defendants  Fowter  and  Lawrence. 
The  bill  stated  that  the  defendanU  Stapler  and  Pickett  rented  part  of  the 

par- 

iJltmmUtUKut  the  court  held  he  was  entitled  to  those  tithes,  although  the  impropriator  had  imnemoriBlly 
been  lu  the  pfRCption  of  them. 


iim. 

The  tithes  of 
clover  seed, 
saintfoin  seed, 
and  rye  grass 
»eed,  are  small 
tithes.    And 
thoTlcar  bdng 
endowed  with 
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parsonage,  the  great  titbes  of  the  parish,  and  the  glebe  land  belonging 
thereto,  under  the  defendant  Hanrey,  the  impropriator  thereof ;  that  they 
tikewise  had  cloYer,  rye  grafls,  saintfoin,  and  other  seeds,  as  well  as  other 
small  tithes,  upon  the  glebe  lands ;  and  that  they  had  taken  ahd  carried 
them  away  without  making  him  any  satisfaction  for  the  same*  The  bill 
further  stated,  that  there  had  likewise  become  due  from  the  defendants  to 
the  plaintiff,  as  vicar,  divers  other  ecclesiastical  dues  ;  and  prayed,  that  they 
might  respectively  account  with  him  for  the  said  tithes  and  dues  ;  pay  him 
the  amount  thereof  3  set  out  all  such  tithes  as  should  in  future  arise  j  and 
'  that  his  right  to  the  said  tithes  might  be  established. 

The  defendants  Fowler  and  Lawrence  admitted,  that  the  plaintiff  was 
vicar  of  the  parish }  but  said,  that  they  couki  not  tell  with  certainty  whether 
he  was  entitled  to  the  tithe  of  clover  seed,  rye  grass,  and  other  grass  seeds 
arising  therein,  or  to  any  compensation  for  the  same ;  nor  whether  such 
grass  seeds,  or  any  of  them,  were  to  be  accounted  as  great  or  as  small 
tithes.  They  also  admitted  that  they  had  occupied  several  closes  in  the  said 
parish;  and  had  sown  and  planted  several^quantities  of  land  with  clover  and  rje 
grass, which  had  produced,  when  harvested  and  threshed,  several  quantities  of 
clover  seed  and  rye  grass  seed  3  but  denied  that  they  had  sown  any  saintfoin 
seed  or  other  grass  seeds,  except  as  aforesaid.  They  also  said,  that  the  tithes 
of  all  the  several  sorts  of  grass  sown  by  them,  as  all  other  the  great  tithes 
yearly  arising  and  increasing  in  and  upon  their  farms  and  lands,  had,  during 
the  said  time,  been  claimed  and  taken  in  kind  by  the  defendant  Stapler  or 
her  agents,  as  lessee  of  the  great  tithes,  under  S.  Harvey,  clerk,  the  impro- 
priator thereof,  who  claimed  title  thereto.  That  they  had  for  the  time  afore- 
said, paid  to  and  for  the  use  of  the  plaintiff,  a  yearly  snm,<ns  a  composition 
for  and  in  lieu  of  all  such  small  tithes  and  other  ecclesiastical  dues,  as  arose 
or  increased  within  that  time  upon  their  farms  and  lands,  and  which  they 
apprehended  the  plaintiff,  as  vicar,  was  entitled  to. 

The  defendant  Harvey/  the  impropriator,  admitted  that  the  plaintiff  was 
vicar  of  the  parish,  and  as  such,  entitled  to  such  small  tithes  and  ecclesias-^ 
tical  dues  arising  therein  as  had  been  immemorially  paid  to  his  predecessors, 
but  not  otherwise  ;  and  he  denied  that  he  was,  as  vicar,  entitled  to  the  tithes 
of  doveriseed,  rye  grass  seed,  saintfoin  seed,  or  any  other  grass^seeds  sown 
and  grown  in  the  parish,  either  by  virtue  of  any  ancient  endowment,  usage, 
or  custom  observed  therein,  or  otherwise  howsoever ;  or  that  his  predeces- 
sors had  received  or  taken  the  said  tithes  in  kind,  or  any  recompenoe  in 
lieu  thereof)  but  that,  on  the  contrary,  he  (Harvey)  being  seised  or  pos- 
sessed of  an  equitable  interest  in  the  rectory  impropriate  of  Highworth,  was 
entitled  to  the  tithes  in  kind  of  all  clover  seed,  rye  grass  seed,  and  all  other 
grass  seeds  sown  or  grown  within  the  parish ;  and  that  his  predecessors  had^ 
for  time  whereof  the  memory  of  man  was  not  to  the  contrary,  or  from  the 
time  of  the  introduction  of  such  artificial  grass  into  this  kingdom,  constantly 
and  uniformly  received  the  great  tithes  thereof.  That  he  bad  for  twenty- 
four  years  and  upwards,  been  seised  and  possessed  of  an  equitable  interest 
in  the  said  rectory  impropriate ;  and  that  he,  or  those  under  whom  he 
claimed  the  same,  had  always  been  in  the  quiet,  peaceable,  and  uninter- 
rupted possession  thereof,  and  had  always  rteeived  and  taken,  by  them-* 
selves  or  their  lessees,  the  tithes  of  the  seeds  of  clover,  rye  grass,  saintfoin,. 
and  all  other  grass  seeds  growing  or  arising  within  the  said  parish,  or  some 
recompence  for  the  same  in  lieu  thereof.  He  further  said,  that  by  the  an- 
cient and  uninterrupted  custom  of  the  said  parish,  when  any  clover,  rye 
^rass,  saintfoin,  and  other  artificial  grass  growing  therein,  had  been  suf- 
fered to  stand  for  seed,  the  same  had  always  been  considered  as  grain  ;  and 
that,  by  the  like  custom,  when  the  same  was  cut  down  sooner,  it  had  been 
considered  as  hay.  He  denied  all  knowledge  of  any  entry  or  endowment  of 
the  parish  which  then  remained  in  the  registry  of  tbe  dean  of  Salisbury,  or 
elsewhere  ;  but  contended,  that  if  there  were  any,  it  did  not  affect  his  right, 
as  impropriator  of  tbe  said  parish,  to  the  tithe  of  such  seeds  ;  for  that  such 
tithes  had  been  immemorially  and  invariably  paid  to  the  impropriator  afore- 

said« 
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iaid.  He  ftirtiier  sidd,  limt  the  defendante  Stoplerwd  Pickett^had  lented  of 
lifib  die  great  tiihes  for  several  years  ^past ;  and  that  iAxey  eeveraUy  daimad 
to  be  entitled  to  the  tithes  of  anch  seeds,  as  lessees  ihereof  Jtinder  him,  he 
bdieving  hims^  to  be  well  entitled  th^ieto,  and  to  have  a  full  power  of 
leasing  the  same  to  them  accordingly. 

The  defendants  Stapler  and  Pickett,  as  lessees  ofiH«irvey,  put  in.  a.  similar 
answer,  and  said,  that  they  had  kept  no  account  of  what  they  had  grown  on 
their  said  lands,  or  of  what  they  had  received  of  th^  other  defendants  as 
lessees  thereof. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witneases  were  eat- 
amiaed  on  both  sides ;  and  upon  hearing  counsel  several  days  -,  and  upon 
the  plaintiff's  counsel  offering  to  read  the  copy  of  an  entry  in  the  register 
book  of  the  peculiar  in  the  registries  of  the  dean  of  Salisbury,  and  the  same 
b^ng  objected  to  by  the  defendant  s  counsel  j  and  upon  veadiag,  by  conaent 
of  the  defendant's  counael,  the  entry  of  an  endowment  <rf  the  said  vicarage, 
dated  the  19th  of  September  1406,  remaimng  in  the  registry  of  the  dean 
4Si  Salisbury,  the  ordinary  of  the  said  vicarage  ;  the  depositions  of  several 
witnesses ;  the  answers ;  several  boioks  belonging  to  the  late  vicars  of 
Highwordi,  containing  an  account  of  the  privy  tithes,  and  the  sums  of 
money  pakl  in  lieu  or  composition  thereof,  within  the  said  parish,  to  the 
respeetive  vicare  for  the  tinie  being;  and  upon  hearifig  4hc  .defendant's 
counsel;  and  reading  several  depositions  on  their  behalf;  and  also  two 
receipts,  vig.  one  (signed  "  Edward  Clarke")  to  the  defendant  Fowler,  dalad 
theaeth  of  May  17<M,  forSi.  10«.  composition  for  privy  tithes ;  anotlMr 
(signed  *'  Bdward  Clarice'*)  to  Ae  defendant  Lawrence,  dated  the  32d  Nov. 
1762,  for  \l.  11».  composition  for  privy  titlies  ;  the  court  dedared,  that 
the  tithes  of  clover  seed,  salntfbin  seed,  and  rye  grass  seed,  were  small 
tithes  :  and  that  the  plaintiff,  as  vicar,  was  well  entitled  to  the  tithes.  But 
it  not  appearing  to  the  court  that  Stapler  had,  in  1761,  any  rye  grass  seedaiid 
snintfoin  seed,  or  any  clover  seed,  during  the  remainder  of  the  time  in  the  bill 
Bientaoned  ;  or  that  Pickett  had  any  clover  seed,  ryegrass  seed,  or  vidntfoin 
seed,  during  the  time  in  the  bill  -,  or  that  Lawrence  had  any  saintfoin  seed 
or  rye  grass  seed  5  or  that  Fowler  had  any  saintfo&n  seed  during  the  time 
in  the  bill  mentioned  ;  the  court  further  ordered  the  bill,  so  fieur  as  it  sought 
an  account  of  such  respective  tithes  against  the  said  defendants,  to  be  dis- 
^missednvithout  costs.  The  court  further  ordered  Staffer  to  account  for  the 
tithes  of  the  three  acres  of  clover  sepd  by  her  grown  on  the  lands  in  her 
own  occupation  withki  the  said  parish  of  Highworth  dunng  1761 ;  that 
dtapler  and  Pickett  should  likewise  account  for  the  tithes  of  clover  aeed 
land  rye  gmss  seed  by  than  reflectively  taken  off,  ^ttid  received  from  the 
defendants  Fowler  and  Lawreace  during  the  time  mentioned  in  the  bill ; 
and  that  Stapler  should  also  account  for  the  tithe  of  clover  seed  by  her  taken 
off  and  from  the  lands  of  J.  Stone  in  her  answer  named:  the  plaintiff  con- 
aentiag  to  accept  of  and  from  the  defendants,  the  lessees,  the  value  of  such 
tidies  respectively.  And  it  was  further  ordered,  that  the  defendants  should 
payto  the  plaintiff  his  costs. 

£.6  Geo.  3,     1766.     K.  B.    Chavev,  Calmel.     [8  Burr.  1873.] 

Gwill.  926. 

Libel  in  the  8pi.  Offi.  FciBTCHER  NoaTON  shewed  cause  agiainst  a  prohibition  to  the  consis- 
An^miMraDrii^  torial  court  of  the  bishop  of  Exeter,  to  stuy  their  proceeding  in  a  cause 

tor  for  sobtrac-  instituted  there,  for  subduction  of  tithes. 

tion  of  tithes.  The 

The  defendant,  the  occnpaer,  pleaded  a  parol  agreement  with  the  impropriator's  agent  for  the  purchase  of  the 
tithes  after  they  were  severed,  and  tendered  the  purchase  money  :  the  ecclesiastical  court  rejected  the  plea, 
apparently  on  the  ground  that,  according  to  the  ecclesiastical  law,  an  ffgreement  with  the  agent  of  a  pro- 
prietor of  titheSyirill  'not  bmd  tiie  proprietor.  The  court  [King's  Bendi]  held  this  to  be  a  grooad  Ibr  prohi- 
bition,  and  not  lof  «ppeid,  because  on  appeal  the  superior  ecclesiaeUcal  court  would  aiUiere  to  the  aaiiie 
law,  whilst  by  the  oouiinpn  law  the  agreement  would  be  binding. 

Although  tithes  lie  in  grant,  yet  when  severed  they  may  be  contracted  to  be  purchased  by  the  oecnpler'  by 
A  parol  agreement.  But,  atnihlef  that  a  parol  contract  would  not  be  sufficieat  before  8eTenuioe>  or  where  4be 
jiurchaser  was  nut  also  occupier. 


TITUS 

This  dwrt  pf  H^e  C9^  iw^.  ^^»  ip  f  Rpe^red  to  ihe  court)  Th»t  CUmel,  the 
impropnator,  had  employed  one  flw^nor^e  ^slu^  age^t,  to  ooUect  and  cppi- 
fpiwdjbf  ^e9.  Tjbe|d«iMff  in  prcJ^Umoja  |(Chaye,  jthe  occupier^)  bad 
agra^d  inf h  jBlimwuHje,  .«fter  iitffi  cQri^  yir^  eu)t  aod  r&^f  to  be  hoiuc^,  for 
5/.  Wbeceijii^a  )^  housed  Ms  F^Qjle  cr9p«  lyitboat  setting  out  the  tithes* 
Chare's  agreement  with  Finnimore  WJ^  only  by  parol.  The  impropriator^ 
lft>elled  in  the  ecclpfiji^tfpaj  cooqt  vgawAt  Chaise,  for  not  setting  out  his 
lAtbes.  Tlh^jdefi^d^  Jt>elQW^  C^have,  Ihe  occupier)  tendered  the  5/.  3  and 
offeijed  M  ftfia,  *'  tbiBft  ^  ^fA  purchased  0ie  tifjbes  jfor  five  pounds.*'  The 
ecclesiastical  cpyft  r^ected  thjb9  (>lea. 

J^r.  TAvrtoy;  ^d  ^r.  Ifunning  we^e  for  the  rule. 

The  only^u^^  yfa^  "Whetb^r  ibis  w«^  flatter  of  appeal,  or  of  prohi- 

The  CQ^  w/eiqe  ^n^ig^0MS  in  the,laUer  opinion.  '  And  they  founded  it 
upon  this  rejection  of  the  plea  being  a  gravamen  tneparabile ;  and  upon  an 
4|P|>re^AAi9ii  ^'  ff^^  ecclejwptical  coprt  must  have  gjronnded  tlielr  re- 
jec^D  ^pou  9l  sivippQsad  difference  between  their  l^w  aud  ours  \'  that  is  to 
>ay>  «th^y  ^tgpkit  tif  gca^t^d.*  ^t  th^  ecclesiastical  court  were  of  opinion^ 
agreeable  to  what  is  laid  down  by  their  fipiY<^urite  w.riter,  Gibson,  (who  takes 
It  ficiMfi  .a.AOte  i{i  NqjrJ  ^'ThM  <^  ^^eement  with  the  agent  of  a  pro* 
imii^Mv  <tf  Aithe^  iViU^t  bind  the  pcoprietor:'*  Whereas,  by  our  law,  and 
iaxMuaniicvi^seJM^^d  opmofion  laatlce,  a  oomposition  by  the  occupier  with 
thfSJtg^ntfOf  the.fMrqpriet^,  d<^  bind  and  pught  to  bind  his  principal.  In- 
4e«fl>  where  4he  ecd^^ia^ticAl  court  b|ive  jurisdiction,  ,ajad  proceed  therein 
«(QQording  Ao  ;their  la,w^  |yhai;e  it  (doe^  not. differ  fro|;n  ours,  the  r^ection  of 
a  jdea  woidd.be  matter  of  ^ppe^.  3ut  inhere  the  ecclesiastical  law  differs 
frffw^he  (Cqmmqn.law;  Apd  the  ecci(esi4sdQC|l  court  would  require  greater 
|W(Q9f  froin  tbe.d4fc;n4ant  below,  thoin.the  conunon  law  requires  -,  or  would 
eatecpi  jga  iigijeea^ot  not  to  hind  U\e  impropriator,  ^vhiqh  at  cornmon  law 
i^CQUld  .bijpd^him ;  tb^re  f^,appeivl  coutjlt^e  of  uo  service  to  the  defendant  in 
^.ecclesi^iqal^coHi;t  j.t|ec<u)9e  t^e  ^iy>qrior  ecclesiastical  court  would 
eguaUy.^iheiie  ta  tf^eir  own  la^,  Jd^  the  inferior  jecclesiasticf^l  court  had  done  5 
wd  wgiiJId^etennjife^d^^  fis^^qi^g  gvidod  J^y  j^e  same  principles  of  deter- 
min^i^pp.  {rber^(M:e,^.tbe  JMdges  of  this  coiirt  supposed  that  in  the  pre- 
teot  CAae  thejndge^of  the  gonsijUory  court  ;r€||e(;ted  the  pica  becausehe  thought 
thejugreem^t  ivith  4he  ^g«ot  not. binding  fpun  JVlr.  Calmel  the  principal, 
which  «t  pq^mn^  law  did  ^iud  him,  th^y  held  this  to  be  matter  of  prohi- 
bition^ jind  4iot  ;of  ap|)eal.  Apd  though  it , had  been  observed  *'  that  tithes 
Ue  in  gcant,**  yet  the^  h^d  w>  doubt  Uiat  the  occupier  might,  with  sufficient 
propriety,  be  said  to  have  purchased  these  tithes,  notwithstemding  the  con- 
^9ci  iKda  onl^  by  J)ftrol.  For,  .whatever  might  have  been  objected  to  its  not 
bebg  .tiy  4^d,.tf.ttus,corA  had  been  sta^dipg;  or  if  it  had  been  a  sale  by 
tbe.prM»rietor,of  the.  titbes^|o  a  thii:d , person  j  yet  the  present  case  is  by  no 
nieaas  Uable  to  j^uqh  ,«^n  objection :  f(^r  the  corn  was  here  severed  from  the 
gcvuad,  apd  r^dy  to  behou^K^  ;  and  it  .was  not  a  sale  of  the  tithes  by  th^ 
proprietor  ^  a.  stranger,  but  a  co|:ppc£ition  between  the  propriator  and  occu- 
pierj^^o  h4c,  vice  ktfi^tim. 

JUdeibr  profubition  made  absolute. 

.£.  6.Geo,5.    1766.    K.  3.    Butter  y.^^My.    [3  Burr.  1891.] 

THIS  was  an.  action  upon  the  ease  against  the  defendant,  for  notfetching  By  the  eccleri- 

away  his  tithes  in  a  reasonable  time.    The  deolaratioii  states,  that  the  ^^"^f  Jetting"*' 

plaintiff  set  out  the  tithes ;  and  the  defendant  refused  to  fetdi  them  away,  oat  tithes  is  ne- 

At  the  trial,  the  defendant's  counsel  insisted  on  a  custom  in  the  parish,  ceswiy,  bat  by 

'«  That^  notice  should  be  giveo  to  the  owner  of  the  tithes,  of  the  setting  them  ^  connnon 

"^*-      though  prc- 
vioodj  to  bringing  «n  acUon  for  not  taking  sway  tithes,  notice  must  be  gi^en  that  tkejf  hmt  been  set  out  .- 
a  clulom  that  the  occupier  shaU  give  notice  to  the  owner  of  the  tithes  of  setting  them  oat,  1^,  however,  a 
gjood  costom. 
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The  Attorney  Genend  IVrike,  and  Sir  Amikonf  Abdf,  Ibr  the  inlDmiatioo. 
ThlB  h  a  question  of  great  importance,  and  arises  upon  the  agreemeiit  tif 
1M4,  which  b  the  original  foundation  of  the  defendant's  daim  of  exemption 
from  the  pa3rment  of  tithes.  There  are  two  capital  objections  to  tiiat  agree* 
menty  supposing  it  unimpeached  by  the  18  Eliz.  lat.  It  was  confessedly 
entered  into  between  the  then  owners  of  lands  within  the  parish  and  the  then 
rector  only  i  and  therefore  as  neither  the  patron  nor  ordinaiy  were  parties, 
it  could  not  bind  any  fiitare  incumbent.  The  8d  objection  to  it  is,  inade- 
quacy of  compensation.  The  agreement  appears  to  be  founded  either  in 
ftwid  or  mistake.  It  recites  that  the  glebe  belongiog  to  the  rectory  did  not 
exceed  84,  thoifgh  it  actually  exceeded  102  acres,  besides  a  very  Talnabie 
right  of  common* 

But  what  the  defendants  prsndpaUy  rely  upon  is  the  decree  of  1677,  in 
confirmation  of  the  agreement.  But  tlie  same  objection  for  want  of  parties 
holds  still  stronger  here.  The  rectoriaf  tithes  are  aliened,  and  the  patron, 
whose  particular  right  is  so  much  affected,  is  again  omitted  as  a  party.  The 
objection  is  also  considerably  strengthened  by  the  consideration  that  the 
party  in  this  case  is  the  king,  whose  rights  cannot  be  taken  away  by  cc^n« 
sion.  Where  a  transaction  is  illegal,  a  decree  can  give  no  force  to  it.  It  ia 
particularly  provided  against  by  £e  43  Eliz.  c.  9.  s.  6.  where  it  is  dedared, 
**  That  all  judgments  thereafter  to  be  had  for  the  intent  to  have  and  enjoy 
any  lease  contrary  to  the  said  statute,  or  any  of  them,  shall  be  deemed  void, 
in  such  sort  as  bonds  and  covenants  are  appointed  to  be  void  whidi  are  made 
for  that  purpose.*'  For  by  the  14  Eliz.  c  11.  "  all  bonds,  contracts^  pnn 
mises,  are  declared  to  be  of  the  same  nature  to  all  intents  and  purposes  as 
leasesj  many  evil  disposed  persons  having  (as  is  there  recited)  defrauded  tiie 
true  meaning  of  the  18  Eliz.  c.  90,  by  asserting  tliat  ixNids  and  covenants 
were  not  in  law  taken  to  be  leases.'* 

The  relief  prayed  by  the  Information  cannot  be  oli||ectedto  on  the  score  ef 
laches.  Mr.  Adamson,  who  was  party  to  the  decree,  and  conseqnentiy 
bound  by  it,  lived  tOi  the  year  1718.  Or.  Blair,  who  is  answerable  only 
for  his  own  acquieseenee,  was  not  presented  till  1766,  and  the  informatioB 
was  filed  in  1703,  which,  considering  the  difficulties  which  he  had  to  en- 
counter in  procuring  an  accurate  knowledge  of  the  defendant's  daim  ham 
exemption^  is  but  a  very  short  tfane*  But  at  all  events  tins  aigument  can  be 
no  objection  to  the  crown,  which  cannot  be  prescribed  against.  It  is  there- 
fore dmost  unnecessary  to  take  notice  of  the  acquiescence  (if  any)  of  Dr. 
Blair  and  his  predecessors. 

The  information  by  the  amendment  has  waived  siny  relief  in  respect  of  the 
glebe.  ^  It  was  impossible  to  restore  Dr.  Blair  to  the  possession  of  those 
rights  which  had  been  enjoyed  by  the  rector  before  the  agreement  was  en- 
tered into.  But  it  is  no  objection  tliat  the  agreement  cannot  be  rescinded 
in  part  because  it  cannot  in  toto.  The  impossibility  of  doing  complete  jus- 
tice cannot  be  urged  as  a  reason  for  not  doing  as  much  justice  as  the  state 
of  thii^  vrill  admit.  That  part  of  the  agreement  respecting  the 
totally  distinct  from  what  related  to  the  glebe. 

As  to  the  prohibition^  it  must  be  considered  that  no  final  ji 
ever  pronounced  in  tiie  suit  in  whidi  it  issued.  How  then  can  the  writ  of 
prohibition  be  set  up  as  a  bar  to  the  rector's  claim  of  what  is  due  by  com- 
mon rigkt  ?  Besides,  the  defence  arising  under  the  prohibition  is  inconsis- 
tent with  the  redtals  lu  the  agreement. 

The  Solidlpr  Omural  and  Madoda  for  the  defendants.  At  common  law 
the  parson,  patron,  and  ordinary  might  alien  the  possessions  of  the  church  i 
and  though  the  18  Eliz.  has  restrained  this  power,  yet  courtsof  equity  have 
always  given  a  liberal  construction  to  that  act»  and  expounded  it  by  a  maxim 
of  common  law,  ccchiia  metiorari  nom  deUriorari  jMkH.  They  Imve  there* 
fore  held  that  the  l^idature  did  not  intend  to  prevent  exchai^s  and  bar- 
sains  by  which  sucMeding  incumbents  migfat  be  benefited.  There  have 
neea  nany  instances  of  decrees  establishing  agreements  lietvreen  the  lay 
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portieB^  their  hein,  etteaUnn,  and  adinhibtroAort«  and  againsi  tbe  inciim* 
bents  and  their  racceMors.  The  case  of  Edgerkif  ▼.  Price,  Finch's  Reports^ 
18,  is  a  remarkable  instance  of  ^is.  That  was  a  bill  to  have  an  agreement 
for  inclosing  certain  lands-  and  common  fields  made  between  the  plaintiff^ 
who  was  lord  of  the  manor,  the  rector,  and  others,  who  were  seised  of 
lands  in  the  parish,  carried  into  ezecation.  The  report  says  that  upon  (he 
cause  coinibig  on  to  be  heard  before  the  Lord  Keeper  Finch,  he  found  upon 
what  was  said  and  read  that  the  agreement  was  good,  and  the  indosnre  was 
for  the  benefit  of  all  the  parties  interested,  but  that  Price,  the  parson,  and 
the  Lady  Ealtlnglass  were  the  chief  persons  who  exposed  the  establishing 
of  this  indosnre,  he  ordered  them  to  attend  together  with  the  plaintiff 
Edgerley,  who  was  lord  of  the  manor,  and  this  was  in  order  to  anacccnn* 
modaUon  ;  and  he  satisfying  them  that  the  agreement  was  beneficial  to  ail 
parties,  and  particularly  to  the  church,  because  the  plaintiff  agreed  to  pay  to 
Price  and  his  successors  60(.  per  annum  (besides  the  lands  allotted  to  him 
in  exchai^,)  &c.  The  decree  was  that  the  agreement  and  the  inelosures 
made  pursuant  to  it  stand  ratified  and  confirmed,  and  that  all  parties,  their 
heirs,  assigns,  and  successors,  enjoy  their  respective  allotments  in  severalty 
against  each  other,  thdr  heirs,  assigns,  and  successors  $  that  at  Christmas 
next  Ae  plaintiff  should  pay  to  Price»  the  parson,  130/.  being  the  arrears  of 
the  S0£.  per  annum,  from  tiie  time  of  the  agreement,  and  to  secure  the  pay* 
ment  thmof,  &c.  There  is  no  instance  of  any  of  these  agreements  ever 
having  been  impeached  by  a  decree  of  a  court  <^  equity ;  and  this  practice 
continued  until  by  the  frequency  of  parliaments  it  became  more  convenient 
to  have  them  established  by  tbe  legislature.  Had  the  judges  who  sat  in  the 
Goorts  of  eqvuty  at  that  time  been  oi  opinion  that,  upon  the  construction  of 
tibat  statute,  it  was  contrary  4o  law  to  establish  such  an  agreement,  this 
practice  would  never  have  originated.  A  different  opinion  will  now  disturb 
an  uninterrupted  and  quiet  enjoyment  of  lands  and  tithes  for  upwards  of  a 
century.  The  plainti£b  have  made  no  proof  of  the  inadequacy  of  the  agrees 
ment  at  the  time  that  it  was  made,  and  it  is  not  to  be,  presumed  inadequate 
when  the  incumbent  and  the  bishop  both  subscribed  to  the  propriety  of  it  in 
their  answers. 

But  if  Dr.  Blair  wants  equity,  he  must  do  equity.  Whatever  may  be 
considered  of  the  question  at  law,  yet  in  this  court  no  agreement  can  be  re- 
sdnded  without  restoring  the  parties  to  their  original  situation.  If  this 
agreement  is  to  be  rescinded  it  must  be  resdnded  ia  ioio,  and  not  in  part« 
as  is  now  desired,  tie  ought  not  to  have  a  decree  for  tithes  in  kind  but 
upon  the  terms  of  his  yidding  up  possession  of  the  surplus  glebe  lands. 

The  record  in  the  king*s  bench  is  evidence  of  some  weight  to  snew  that 
the  ancient  mode  of  tithing  in  the  parish  before  this  decree  of  1077  was  ac- 
cording to  the  customs  stated  in  tiuit  record.  And  even  though  it  be  not 
taken  as  dednve  proof  of  the  customs,  yet  it  is  a  strong  ground  for  directing 
an  enquiry  respecting  those  customs. 

Tine  Lord  CHAVCBLLoa.  This  is  an  ufomsation  brought  by  the  AHoney 
General  at  the  relation  of  Dr.  Blair,  for  an  account  and  paymdat  of  tithes  in 
kind :  the  daim  of  the  rector  arises  de  conummi  jure.  The  defence  set  up 
i^ainst  the  claim  is,  first,  an  agreement  entered  mto  in  the  year  1064,  bc^- 
tween  the  then  rector  and  tike  owners  of  the  lands  in  the  parish,  for  accept- 
ing a  yearly  aum  of  ML  in  lieu  of  tithes.  I  ain  of  opinion  that  the  agree* 
ment  on  the  face  of  it  is  unequal  as  to  the  consideration  thereby  agreed  to 
he^pmd  to  the  rector ;  for  it  appears  that  the  agreement  was  entered  into  in 
onler  to  effectuate  an  indosure  of  the  open  fidds  in  the  parish,  and  no  con- 
afdenition  is  given  as  to  the  future  improvement  of  the  lands  by  «>di  indo^ 
sore,  of  ^whichthe  occupiers  would  reap  the  benefit.  But  1  am  dear  that 
even  if  the  agreement  had  been  equal,  it  wcmld  not  have  hoi^nd  .the  ^ueeeaaar 
in  the  rectory,  but  would  be  void  as  against  him. 

The  next  defence  set  up  against  tlie  plaintiff's  dalm  is  a  decree  in  1S77> 

£ioh  appears  to  have  been  made  in  acme,  instituted  by  copsent*  betwnen 
saane  imrties  that  were  parties  to  the  agreement  in  1004  >  ^for  as  to  t^e 

bishop 
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1765.        Ijishop  of  the  diocese  being  a  party,  I  consider  hkn  set  up  aii  a  nmn  of  straw^ 
^JenebaJ      wi^^rcily  for  form.    And  it  is  material  to  observe,  that  the  parties  themselves 
0.  did  not  consider  the  agreement  which  had  been  executed  as  binding  on  the 

cHOLMLBy.  rector  3  for  they  considered  the  annuity  of  80/.  as  not  being  an  adequate 
^consideration  for  the  rector's  having  given  up  his  tithes  in  kind»  and  there- 
fore they  entered  into  a  new  agreement  for  allowing  him  an  adcUtion  of 
10/.  Ss,  Id,  per  annum  :  and  on  being  allowed  that  addition,  the  rector,  by 
his  answer,  consents  to  haVethe  agreement  established.  It  is  true  that  the 
^  decree  founded  on  this  agreement  does,  in  verbit,  bind  the  successors  in  the 
rectory ;  but  this  was  a  decree  founded  on  ap  agreement,  which  the  court 
nevei*  enters  into  the  propriety  of,  when  a  bill  is  brought  by  consent  of  par- 
ties 5  and  all  such  decrees  are  drawn  up  by  the  register  of  the  court  in  the 
words  of  the  agreement,  as  a  matter  of  course :  but  I  am  of  opinion  tliat 
such  decree  cannot  bind  the  successor.  The  defendant's  counsel  have«  it  is 
true,  cited  cases  of  a  similar  nature,  and  urged  the  case  of  Edgerley  v.  Pricey 
reported  in  Finch.  I  have  looked  into  that  case,  and  think  it  a  very  extxu- 
onlinary  one,  particularly  as  the  judge  sent  for  the  parties  to  attend  him. 
I  can  pay  no  credit  to  it,  nor  look  upon  it  as  any  authority,  or  any  thing  more 
th|ui.Uie  dream  of  some  note-taker  in  this  court. 

The  agreement  and  the  decree  being  thus  laid  out  of  the  case,  the  next 
•consideration  is,  whether  a  court  t)f  equity  can  relieve  in  the  present  case. 
And  1  am  of  opinion  that  there  is  not  a  better  rule  than  that  of  equitas  se- 
guiiur  legem.  ■  it  is  a  fixed  rule  at  law  that  the  crown  and  the  church  can- 
not he  prescribed  against':  the  first,  on  account  of  its  high  dignity  -,  the  se- 
cond, on  account  of  its  imbecility :  ^tit'a  frugitur  vice  minoris,  comUtionein 
Auam  meliorare  patett  deteriorare  neq^t.  At  common  law,  although  the 
chuj^*h  could  alienate  with  consent  of  patron,  parson,  and  ordinary,  yet  it 
was  under  various  restrictions.  The  patron  must  be  absolutdly  seised  in  fee 
simple :  if  he  was  seised  only  of  a  fee  simple  conditional,  or  bare  fee,  the 
«dienation  was  void.  Thus  it  stood  tUl  the  disabling  statutes  were  passed, 
which  were  wisely  fr^oned  tp  prevent  all  alienations  except  by  authority  of 
parliament.  The  patron  was  under  the  influence  of  interest :  the  parson 
complied  with  false  notions  of  gratitude }  and  the  ordinary,  where  the  crown 
was  the  patron  (especially  if  he  had  one  of  the  lesser  bishoprics,)  was  not 
so  unprejudiced  in  his  consent  as  he  ought  to  be.  In  the  present  case,  the 
bar  set  up  by  the  defendants'-iimounts  to  a  mode  of  alienation.  If  the  decree 
be  void,  as  I  am  of  opinion  it  is,  what  then  is  there  to  send  to  law,  when 
.the  point  is  about  the  extent  if  a  decree  of  this  court  ?  And  even  if  it  were 
sent  thither,  it  must  come  back  again  to  be  ultimately  determined  here. 

It  has  also  been  objected  that,  the  length  of  time  ought  in  this  case  to  bar 
•the  plaintiff;  but  I  think  the  1^1  rule,  that  no  prescription  can  rim  against 
the  church,  must  be  adhered  to.  And,  indeed,  the  length  of  time  for  which 
<this  agreement  has  bd^n  acquiesced  under,  is  not  so  great  as  at  first  sight 
i^pears:  Mr.  Adamspn,  who  was  rector  in  1677,  and  party  to  the  decree, 
and  had  a  right  to  establish  the  agreemckit  during  his  life,  did  not  die  until 
the  year  1718«  

It  has  been  further  objected  by  the  counsel  for  the  defendants,  that  the 
«*plaintiff*s  bill  prays  to  set  aside  the  agreement. S9  far  only  as  relates  to  the 
-composition  in  lieu  df  tithes  ^  but  submits  that  the  lands  allotted  in  lieu  of 
■ancient  ^ebe  may'continue  in  the  state,  they  now  are  in,  which  the  .defen- 
dants insist  the  plaintiff  cannot  do,  but  that  the  agreement  must  be  confirmed 
or  rescinded  in  lota ;  and  that  the  rector  must  give  up  the  lands  allotted  to 
him  under  the  agreement,  which  they  contend  are  hirger  in  quantity  than 
the  ancient  glebe,  and  which  additional  quantity  was  a  further  consideration 
to  the  rector  in  the  exchange.    But  thia  would  be  making  wild  work ;  and, 
.indeed,  the  proposition  waa  only  adopted  at  the  bar  as  an  effort  of  despair. 
I  am  clear  that  the  lands  allotted  to  the!  rector  .were  only  in  lieu  of  thean- 
.  dent  glebe,. and  that  the .  difference  arose  fromithe  diltlecent  quality, of  the 
.:lattd.    The  agreement,  though  contain/ed  in  the  sapie  deedi  is  distinct :  one 
pftrt  allotting  land  in  lieu  of  the  ancient  glebe,  the  other  providing  an  annual 
*        '  *  stipend 
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stipend  ia  lieu  of  tithes.  1  have  no  reason  to  think  that  the  la^la  allotted 
to  the  parson  were  for  more  than  the  glebe  and  tithes.  It  Is  the  quality 
of  the  landj  and  not  the  quantity^  which  must  determine  the  extent  of  the 
composition. 

Upon  the  whole,  the  inclosure  of  the  lands  was  for  the  general  benefit  of 
the  parish ;  and  such  lands  will  be  continually  increasing  in  value,  while  the 
composition  given  to  the  rector  in  lieu  of  tithes  will  be  continually  diminish- 
ing in  value  :  the  composition  here  looks  only  to  the  value  of  the  past  tithes, 
without  any  regard  to  the  future  increasing  value  of  tithes.  In  all  acts  of 
parliament  which  are  made  upon  compositions  with  parsons,  they  are  al« 
lowed  a  compensation  for  tithes  upon  improvements  in  futvro.  If  in  the 
present  case  the  parties  had  made  an  allowance  for ^  the  future  improved 
value  of  tithes,  they  would  have,  stood  on  a  different  footing,  and  I  should 
not  have  been  inclined  to  relieve  :  they  then  would  have  been  purchasers  for 
a  valuable  consideration,  by  allowing  for  the  future  improvements.  The 
equity  of  this'  court  would  have  been  suspended  by  setting  up  equity  against 
equity,  and  I  should  have  left  the  rector  to  his  legal,  remedy. 

Decree  an  account  of  tithes  from  the  time  of  filing  the  information.-;— 

8  Geo.  3.     1768.    Dom.  Proc.  -   "■•      'r 

The  defendants  appealed  to  the  house  of  lords  from  this  decree  (1),  and 
on  their  behalf  it  was  argued  that  by  the  common  law,  the  parson,  pa- 
tron, and  ordinary  might  alienate  the  possessions  of  the  church  $  and  thoilgli 
the  statute  13  £liz.  to  prevent  the  impoverishment  of  succeeding  incun  • 
bents,  has  restrained  this  power,  yet  both  the  court  of  chancery  and  the 
exchequer  have  expounded  that  act  by  a  maxim  of  the  common  law,  that 
ecdesia  meliorari  non  deteriorari  potest ;  and  have  been  of  opinion,  that  the 
l^slature  did  not  intend  to  prevent  exchanges  or  bargains,  by  which  suc- 
ceeding incumbents  might  be  benefited  ;  for  there  are  still  remaining  upon 
the  records  of  both  courts,  many  instances,  both  before  and  after  the  decree 
in  question,  of  decrees  establishing  the  like  agreements  between  the  lay  par- 
ties, their  heirs,  /executors  and  administrators,  and  against  the  incumbents 
and  their  successors  -,  none  of  which,  before  the  present,  were  ever  im- 
peached by  a  subsequent  decree  of  a  court  of  equity ;  and  this  practice  con- 
tinued, until,  by  the  frequency  of  parliaments,  it  became  more  convenient 
to  have  such  agreements  established  by  the  legislature.  This  practice  can- 
not be  accounted  for,  unless  the  great  persons  who  sat  in  both  cdurts,  had 
upon  the  construction  of  the  act  of  parliament  been  of  opinion,  that  it  was 
not  contrary  to  law  to  establish  such  an  agreement,  upon  pregnant  proof 
made  that  it  was  for  the  benefit  of  the  church ;  and  to  give  the  statute  at 
this  time  a  different  exposition,  would  not  only  contradict  the  opinions  and 
acts  of  the  judges  of  both  courts,  but  would  in  this  case  disturb  an  unin- 
terrupted quiet  enjoyment  of  lands  and  tithes  for  a  century  and  upwards,  and 
might  have  the  like  effect  upon  other  parts  of  the  kingdom.  That  the 
agreement  in  question  was  beneficial  to  the  church,  couhl  not  be  doubted, 
when  the  incumbent  and  the  bishop  both  subscribed  to  the  propriety  of  it 
in  their  answers,  and  the  respondents  had  not  now  made  any  proof  that  it 
WES  otherwise. 

But  however  the  question  might  be  considered  at  law,  yet  in  equity  no 
agreement  ought  to  be  rescinded,  without  restoring  the  parties  to  their 
former  condition ;  aiid  it  ought  to  be  rescinded  in  the  whole,  or  not  at  fedl. 
By.  this  decree  the  agreement  was  rescinded  in  part,  to  the  prejudice  of  the 
appellant  Mr.  Cholmley,  tjo  the  amount  of  29  acres  of  land  5  for  though  the 
decree  compelled  the  appellants  to  account  for  their  tithes  in  kind,  it  left 
the  respondent  Blair  the  benefit  of  the  statute  of  limitations,  to  protect  him 
in  the  possession  of  29  acres  more  than  his  ancient  glebe  amounted  to.     He 
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tlmt  would  have  the  as^htdtide  of  a  court  of  effjAtf,  aiilst  db  etfAtf^  MA 
therefore  i>t.  Blair  ot^ht  hoi  iti  h^re  d  Aebf^e  f<^  iitbt^  hi  liM,  btf  ii|>M 
the  terms  of  Ms  yieiditig  up  poss^s^ioti  of  Che  edtpltH  glebe  Mad.  Thdt  an 
account  was  decreed,  of  the  tithes  in  epeoie^  notwithstanding  ^be  ree<M  iA 
the  King's  Bench^  wad  au  evideti6e  of  sotne  ^e^ht,  that  tht  afteietft  tti6de 
bt  tithing  in  the  parish,  before  th6  d^6re«  of  1677,  HAi  aeo^rrding  t6  mt 
customs  stated  in  that  record  j  ahd  tKerefdH;  if  ^e  recof d  ir^  mH  tb  be 
taken  as  decisive  proof  of  tb^  customs,  yet  it  #{is  k  fdtcWIh  gtfiikid  fiir  di- 
recting an  enquiry  touching  those  cn^otns  j  fot  9  it  Wd^  bSr^  pfobiible 
that  all  tithes  were  not  payable  in  kind,  it  WM  unjudt  to  de^re6  it  i^btoUrt^l^ 
without  enquiry.  That  the  decree  in  thi^  c&tist^  wa^  dii^etly  op{k>6iCe  Co  an 
inroUed  decree  of  the  sathe  cbuf  i,  ihsisted  Ifh  by  thb  MpfifetlaM^  •  aftcf  WMch 
inroDed  decree  was  binding  and  cbncltrsi^  ttf^d  the  pef&bni  Mth^  fk  it, 
until  reversed  by  a  superior  judicature ;  and  the  re^f^ondent  Df;  BlMt  bdn^ 
^  successor  in  the  rectory,  was  named  id  that  decree  ad  a  p^jMtt  (Molt 
tyit 

On  the  part  of  the  respondents  it  watd  cfo/nt^ded,  that  the  agreement  of 
1604,  which  was  the  original  foundatioii  o^  the  appellants  cldim  of  et^ilip- 
tion  from  the  payment  of  tithes  in  kind,  was  confessedly  entered  bato  be* 
tween  the  then  owners  of  lands  liithlh  thfe  parish,  and  the  then  rector  only  ; 
and  therefore  it  could  not  bind  any  future  incumbent  of  the  rectory,  as  nei- 
ther the  patron  nor  ordinary  were  parties  to  it.  ttiat  this  agreement,  u{K>a 
the  face  of  it,  appeared  to  be  founded  either  in  fraud,  mistake,  or  collusion  ; 
for  it  recited,  that  the  glebe  belonging  to  the  rectory  did  not  exceed  94 
acres,  though  by  the  respondents  evidence  it  appeared,  that  the  glebe  did 
then  consist  of  above  102  acres,  besides  a  very  extensive  arid  valuable  right 
of  common.  The  supposed  allotment  therefore  of  lid  acres,  was  searcely 
an  equal  exchange  for  Uie  glebe  and  right  df  coinmon  enjoyed  by  the  rector 
before  the  agreement;  and  as  to  the  agreement  itself,  it  wa^  void  as  against 
the  respondents,  either  from  the  nature  of  it,  as  not  being  entered  tnio  bf 
the  proper  and  necessary  parties ;  or  supposing  it  to  be  in  that  respect  effec<* 
taal,  it  must  necessarily  fail  as  not  being  a  fair  and  bond  fide  agreement,  tlie 
compensation  made  by  it  to  the  rector  in  lieu  of  his  ^ebe  and  rectorial 
rights,  not  being  just  or  adequate.  That  the  decree  in  167t,  cdnB'rminj^ 
the  agreement^  with  the  variations  as  to  the  annual  sums  to  be  paid  by  each 
of  the  estates  in  iieu  of  the  tithes^,  met  with  the  same  forcible  bbjectioh  in 
respect  to  the  viraut  of  proper  parties  to  the  suit  in  which  it  was  made  i  it 
being  provided  by  the  common  law,  that  no  rights  of  the  church  ^hduld  at 
any  time  be  alienated,  without  the  consent  of  sJl  the  parties,  who  dbuld  be 
in  any  sort  interested  in  them  ;  viz,  the  parson^  patron  ahd  ordinlury.  In 
this  case,  the  rectorial  rights  were  all  alienated  and  given  up,  and  the  patfon, 
whoae  particular  right  in  respect  to  the  value  of  the  rectory  tv^  materially 
affected  by  it,  was  no  party  either  to  the  agreement  in  the  ffrst  ihstatkee,  or 
to  the  decree  by  which  the  appellants  contend,  that  thie  agreemeht  was  con- 
firmed, and  his  rights  most  essentially  prejudiced.  But  this  essential  defe<;t 
was  greatly  increased  in  the  present  case,  considering  the  patl'on  it  the  king, 
whose  rights  can  never  be  legally  taken  away  by  collusion  ;  ahd  to  this  it 
might  be  added,  that  even  a  decree  couid  give  ho  strength  t6  this  iHeg^ 
transaction,  as  it  was  particularly  provided  against  by  the  2dd  ]E!Iiz.  c.  9.  s.  8. 
where  it  is  declared,  '*  That  all  judgments  hereafter  to  be  had  f6r  the  in- 
tent, to  have  or  eqjoy  any  lease  contrary  to  the  said  statute,  or  any  of  them^ 
shaM  be  deemed  void  in  such  sort  as  bonds  and  covenants  are  appointed  t6 
be  void,  which  are  niade  for  that  purpose.'*  For  by  the  14  £li2.  c.  11.  ''all 
bonds,  Qoniracts,  promises  and  covenants  are  declared  to  be  of 'the  dttdie  na- 
ture to  all  intents  and  purposes  as  leases,  many  evil  disposed  pef^ns  having^ 
(as  it  is  there  recited)  defrauded  the  true  meaning  of  th^  statute  df  thb 
18*Eliz.  c.  20.  by  asserting,  that  bonds  and  covenants  were  not  in  la%l^^ 
to  be  leases.'* 

It  is  however  objected  hy  the  appellant,  that  Dr.  Blair  otight  not  to  hAre 
been  permitted  to  have  set  up  this  demand,  after  an  acquiescence  by  the 

crown 
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crown  as  patron,  and  by  the  several  rectors  who  had  held  the  rectory  ever 
since  making  the  agreement  and  decree ;  and  particularly  after  an  acquies- 
cence by  Dr.  Blair  himself^  firom  th^  end  of  the  year  1756,  when  he  was 
presented  to  the  rectory^  to  the  beginning  of  the  year  1762,  when  the  in- 
formation was  filed.  Acquiescence  cannot  be  urged  as  an  objection  to  the 
crown ;  and  therefore^  as  the  right  of  the  crown  in  quality  of  patron  of  this 
rectory,  woxdd  be  materially  prejudiced  if  the  decree  of  1<>77  was  to  be  con- 
sidered as  8  bar  to  I>r.  Blair's  claim  of  tithes  in  kind,  it  might  perhaps  be 
unnecessary  to  give  any  answer  as  to  the  acquiescence  imputed  to  him  and 
his  several  predecessors.  But  this  objection,  if  admitted  in  its  full  force, 
would  have  but  little  weight,  when  it  was  understood,  that  Mr.  Adamson, 
the  rector,  who  was  party  to  the  decree  of  1677,  and  consequently  bound 
by  it,  lived  in  the  enjoyment  of  the  rectory  till  the  year  L71B  -.  Mr.  Dog-^ 
Worth,  who  succeed^  him,  held  it  four  years  only,  to  1722 ;  and  '^Xr,  Ni- 
cholson, the  next  succeeding  rector,  enjoyed  it  from  1722  to  1723,  only  a  space 
of  six  years ;  Dr.  White  Kennett  held  it  from  1728  to  1740 ;  and  Dr.  Salter 
from  1740  to  1766 :  So  that  Dr.  Blair,  who  could  not  be  considered  as 
daimittg  under  any  of  the  former  rectors,  was  answerable  only  for  his  own 
acquiescence,  which  was  for  a  very  short  time  :  considering  the  difficulties 
he  had  to  encounter.  In  obtaining  a  thorough  knowledge  of  the  ground  of 
the  appellants  daim  of  exemption,  against  the  uuited  efforts  of  the  whole 
parish,  whose  interest  it  was  to  prevent  him  from  acquiring  that  know- 
lectee. 

Another  objection  was,  that  the  agreement  could  not  be  reschided  in  part 
if  not  m  toto.  It  was  indeed  impossible  to  restore  Dr.  Blair  to  the  posses- 
sion of  all  those  rights  which  were  enjoyed  by  the  rector  before  the  agree* 
meat  was  entered  into,  and  therefore  it  was,  that  the  respondents  by  their 
informatfon  itself,  waived  any  relief  in  respect  of  the  glebe  ;  but  the  impos- 
sibility of  dohig  the  respondents  complete  justice,  could  never  be  urged  as  a 
reason,  why  as  much  justice  should  not  be  done  to  them,  as  the  present 
state  of  things  would  admit :  And  as  that  part  of  the  tigreement  respecting 
thethhes,  was  a  totally  distinct  matter  from  what  related  to  the  glebe,  the 
respondents  might  have  the  relief  given  them  by  the  decree  now  appealed 
fifom,  wtthoiit  disturbing,  or  in  the  least  interfering  with  that  part  of  the 
agreement  respecting  the  glebe. 

The  hut  head  of  objection,  was  the  prohibition  issued  from  the  court  of 
King's  Bench,  S  James  I.  by  which  it  was  said  to  appear,  that  the  rector 
was  not  entided  to  all  manner  of  tithes  in  kind,  but  only  to  such  titheable 
matters  as  are  therein  mentioned.  But  this  objection  would  receive  a  full 
answer,  when  it  was  considered,  that  no  final  judgment  was  ever  pronounced 
lA  the  suit  in  which  the  prohibition  issued,  and  consequently  the  writ  of 
prohibition  itself  could  never  be  set  up  as  a  bar  to  the  rector *s  claim  of  what 
was  due  by  common  right :  Besides,  the  defence  arising  under  the  prohibi- 
tion was  inconsistent  witii  the  recitals  in  the  agreement,  upon  which  the 
qtpellants  relied  as  the  foundation  of  their  claims  of  exemption.' 

After  hearing  counsal  on  this  appeal,  it  was  ordered  and  adjudged,  that 
the  same  should  be  diamissed ;  and  the  decree  therein  com{&ined  of^ 
affirmed,— [Bro.  P.  C] 
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Hdd,  that  all 
the  wheat 
growing  in  the 
field  mnst  be 
cot  down  be- 
fore the  tithe 
of  any  part 
thereof  be  set 
out.  Sedftutn, 


M.  6  Geo.  3.     1765.    Scacc.  - 
Mather  v.  Holmwood.     [3  Wood,  1 19.]     5  Bac.  Abr.  74. 

BILL^  by  the  rector  of  Biddenden^  in  the  county  of  Kent,  for  an  account 
of  great  tithes  for  the  year  1763.  The  bill  stated,  that  the  defendants 
had  set  out  the  tithes  of  com  and  grain  for  that  year  in  a  fraudulent  man- 
ner/and  that  the  plaintiff  had  refused  to  take  them  away,  and  prayed,  that 
the  defendants  might  be  decreed  to  accotmt  with  the  plaintiff  for  the  tithes, 
and  pay  what  should  be  due  to  him  on  account  thereof. 

The  defendant  Uolmwood  admitted,  that  the  plaintiff  was  rector  of  tbe 
parish,  and  entitled  to  all  tithes,  both  great  and  small ;  and  he  set  forth  the 
particulars  of  the  several  lands  he  occupied  therein  in  the  year  1763,  and 
the  quantities  of  com  and  grain  arising  therefrom  in  that  year,  and  insisted 
that  it  then  was,  and  had  always  been,  the  usual  custom  of  that  part  of  the 
country,  for  the  formers  who  sowed  com  or  grain  to  let  it  stand  till  it  was 
full  ripe  before  they  cut  or  reaped  it ;  to  carry  it  in  immediately  it  was  cut 
and  could  be  put  into  proper  shocks  for  tithing  ;  and  not  to  stay  till  a  whole 
field  was  cut  down,  for  fear  of  rain  coming  and  spoiling  it ;  that  the  farms 
being  small,  and  harvesters  scarce,  the  farmers  generally  reaped  and  mowed 
their  own  cqrn ;  and  if  they  were  to  stay  till  a  whole  field  was  cut  before 
they  carried  away  any  part,  it  would  be  so  long  about  that  they  would  be  in 
dai^r  of  losing  all  their  corn  in  case  of  wet  weather  coming  on ;  that  it 
was  the  general  course  of  the  country,  and  the  constant  method  for  formers 
where  their  corn  was  taken  in  kind,  to  set  out  the  tithes  of  such  com  and 
grain  as  they  cut  it,  and  as  soon  as  they  could  put  it  into  proper  shocks  for 
tithing ;  as  it  would  be  attended  with  the  greatest  mischief  and  inconveni- 
ency,  as  well  to  the  rector,  as  to  the  former,  if  they  were  obliged  to  stay  till 
the  whole  field  was  cut  down  before  they  set  out  the  tithes  of  any  parL  He 
further  said,  that  in  the  year  1762  he  had  set  out  his  tithes  accordingly  ; 
and  he  denied  that  he  had  taken  away  any  com  or  grain  whatever  without 
setting  out  the  tithes  thereof  to  the  plaintiff,  or  making  him  a  satisfoction 
for  the  same. 

The  other  defendants  put  in  similar  answers.  The  plaintiff  replied  ^  the 
defendants  rejoined  3  and  witnesses  were  examined  on  both  sides ;  and  upon 
hecuring  counsel ;  and  reading  the  answer ;  and  on  full  debate  >  the  court 
ordered,  by  consent  of  the  parties,  that  the  defendants  should  pay  to  the 
plaintiff  the  sum  of  five  pounds  twelve  shillings  and  eightpence  ;  and  the 
said  plaintiff  agreeing  to  accept  the  said  sum  as  a  satisfiu^tion  for  the  tithes 
demanded  by  his  bill,  and  to  waive  the  taking  any  account  thereof  (1),  it 
was  referred  to  the  deputy  remembrancer  to  tax  the  plaintiff  his  costs,  ex- 
cept as  to  the  demand  of  the  tithes  arising  from  three  acres  of  wheat  in  the 
occupation  of  Holmwood. 


(1)  It  ia  said,  that  the  court  was  of  opi- 
nion in  this  case,  that  ail  the  wheat  ffrowlug 
in  a  field  mast  be  cut  down  before  the  tiUie 
4)f  any  part  thereof  can  be  set  ont.  5  ^c. 
Abr.  74,  pi.  9.  Bnt  it  seems,  that  this  point 


was  afterwards  more  fully  consideted  in  the 
case  ofEretkine  v.  Jh^flet  (2),  in  this coort, 
in  M .  9  Geo.  3,  in  which  it  was  detenniaed 
that  the  tithe  may  be  set  ont  aa  often  as  a 
reasonable  iiiiantity  is  cut  dowa.^-[9^m<.] 


(2)  Poa,  M.  10  Geo.  3.  1769. 


1766.  H.  6  Geo.  3,     1766.    Scf^cc, 

^--vw  Clarke  v.  Stapier.     [3  Wood,  121 .]     GwiB.  926- 

7^  ^^^^      T\^^^  ^y  ^^^  "^^^  ^^  Highworth,  in  the  oounty  of  Wilts,  for  an  account 
Mtili^nMed,  ^^ ^"^^  tithes,  particuhirly  the  tithes  of  clover  seed,  rye  grass  seed, 

and  rye  grass      and  other  grass  seeds,  which  had  been  sowq  and  grown  yearly  therein,  dtt- 
»eed,  aresmaU    ring  the  th|pee  preceding  years  by  the  defendants  Fowkr  and  Lawrence. 
tht^^Wnir       ^***  ^^  ^^^^^  ^**  ^^^  defendants  Stapler  and  Pickett  rented  part  of  the 
endowed  with  P"- 

all  nMUUthn^  the  court  held  he  was  entitled  to  those  tithes,  although  the  impropriator  had  immemorinDy 
been  lu  the  perception  of  them* 


8TAPLBE* 
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paraotiage,  the  great  titiies  of  the  parish,  and  the  glebe  land  belonging  1765. 
thereto^  under  the  defendant  Harrey,  the  impropriator  thereof ;  that  they  clarke 
likewise  had  clover,  rye  grass,  satntfoin,  and  other  seeds,  as  well  as  other 
small  tithes,  npon  the  glebe  lands  5  and  that  they  had  taken  ahd  carried 
them  away  without  making  him  any  satisfaction  for  the  same.  The  bill 
further  stated,  that  there  had  likewise  become  due  from  the  defendants  to 
the  plaintiff,  as  vicar,  divers  other  ecclesiastical  dues  >  and  prayed,  that  they 
might  respectively  account  with  him  for  the  said  tithes  and  dues  i  pay  him 
the  amount  thereof;  set  out  all  such  tithes  as  should  in  future  arise )  and 
'  that  his  right  to  the  said  tithes  might  be  established. 

The  defendants  Fowler  and  Lawrence  admitted,  that  the  plaintiff  was 
vicar  of  the  parish ;  but  said,  that  they  could  not  tell  with  certainty  whether 
he  was  entitled  to  the  tithe  oif  clover  seed,  rye  grass,  and  other  grass  seeds 
arising  therein,  or  to  any  compensation  for  the  same ;  nor  whether  such 
grass  seeds,  or  any  of  them,  were  to  be  accounted  as  great  or  as  small 
tithes.  They  also  admitted  that  they  had  occupied  several  closes  in  the  said 
parish;  and  had  sown  and  planted  several  quantities  of  land  with  clover  and  rye 
grass,  which  had  produced,  when  harvested  and  threshed,  several  quantities  of 
clover  seed  and  rye  grass  seed ;  but  denied  that  they  had  sown  any  saintfoin 
seed  or  other  grass  seeds,  except  as  aforesaid.  They  also  said,  that  the  tithes 
of  all  the  several  sorts  of  grass  sown  by  them,  as  all  other  the  great  tithes 
yearly  arising  and  increasing  in  and  upon  their  farms  and  lands,  had,  during 
the  said  time,  been  claimed  and  taken  in  kind  by  the  defendant  Stapler  or 
her  agents,  as  lessee  of  the  great  tithes,  under  B.  Harvey,  clerk,  the  impro- 
priator thereof,  who  claimed  title  thereto.  That  they  had  for  the  time  afore- 
said, paid  to  and  for  the  use  of  the  plaintiff,  a  yearly  siun,>as  a  composition 
for  and  in  lieu  of  all  such  small  tithes  and  other  ecclesiastical  dues,  as  arose 
or  increased  within  that  time  upon  their  farms  and  lands,  and  which  they 
apprehended  the  plaintiff,  as  vicar,  was  entitled  to. 

The  defendant  Harvey,'  the  impropriator,  admitted  that  the  plaintiff  was 
vicar  of  the  parish,  and  as  such,  entitled  to  such  small  tithes  and  ecclesias-* 
tical  dues  arising  therein  as  had  been  immemorially  paid  to  his  predecessors, 
but  not  otherwise  ;  and  he  denied  that  he  was,  as  vicar,  entitled  to  the  tithes 
of  dovertseed,  rye  grass  seed,  saintfoin  seed,  or  any  other  grass^seeds  sowu 
and  grown  in  the  parish,  either  by  virtue  of  any  ancient  endowment,  usage, 
or  custom  observed  therein,  or  otherwise  howsoever ;  or  that  his  predeces- 
sors had  received  or  taken  the  said  tithes  in  kind,  or  any  recompence  in 
lieu  thereof}  but  that,  on  the  contrary,  he  (Harvey)  being  seised  or  pos- 
sessed of  an  equitable  interest  in  the  rectory  impropriate  of  Highworth,  was 
entitled  to  the  tithes  in  kind  of  all  clover  seed,  rye  grass  seed,  and  all  other 
grass  seeds  sown  or  grown  within  the  parish ;  and  that  his  predecessors  had^ 
for  time  whereof  the  memory  of  man  was  not  to  the  contrary,  or  from  the 
time  of  the  introduction  of  such  artificial  grass  into  this  kiogf  lom,  constantiy 
and  uniformly  received  the  great  tithes  thereof.  That  he  had  for  twenty- 
four  years  and  upwards,  been  seised  and  possessed  of  an  equitable  interest 
in  the  said  rectory  impropriate ;  and  that  he,  or  those  under  whom  he 
claimed  the  same,  had  always  been  in  the  quiet,  peaceable,  and  uninter- 
rupted possession  thereof,  and  had  always  received  and  taken,  by  them- 
selves or  their  lessees,  the  tithes  of  the  seeds  of  clover,  rye  grass,  saintfoin,. 
and  all  other  grass  seeds  growing  or  arising  within  the  said  parish,  or  some 
recompence  for  the  same  in  lieu  thereof.  He  further  said,  that  by  the  an- 
cient and  uninterrupted  custom  of  the  said  parish,  when  any  clover,  rye 
grass,  saintfoin,  and  other  artificial  grass  growing  therein,  had  been  suf- 
fered to  stand  for  seed,  the  same  had  always  been  considered  as  grain  3  and 
that,  by  the  like  custom,  when  the  same  was  cut  down  sooner,  it  had  been 
considered  as  hay.  He  denied  all  knowledge  of  any  entry  or  endowment  of 
the  parish  which  then  remained  in  the  registry  of  the  dean  of  Salisbury,  or 
elsewhere  ;  but  contended,  that  if  there  were  any,  it  did  not  affect  his  right, 
as  impropriator  of  the  said  parish,  to  the  tithe  of  such  seeds  ;  for  that  such 
tithes  had  been  immemorially  and  invariably  paid  to  the  impropriator  afore- 
said* 


2fl4  TITHE 

17M.        »id.  He  ftirtiier  siOd,  1*at  the  deleodante  Stopler>f»d  Pick©tt»had  ««*^^ 
cuME       iiiji^  tbe  gnwrt  tithes  for  «everal  years  ^past ;  and  thrt  A^  eeveraUy  <aa™od 
to  be  entUled  to  the  tithes  of  each  seeds,  as  kaseeA  thereof  under  him,  he 
bdieving  himself  to  be  weU  entitled  the«t»,  and  to  haw  a  fiiU  iwwer  of 
leasing  tlie  same  to  them  accordingly.  •         -    ci^ 

The  defendants  Stapler  and  Pickett,  as  lessees  offH^rvey,  put  la  a,  similar 
answer,  and  said,  that  they  had  kept  no  account  of  what  thqr  had  grown  on 
their  said  lands,  or  of  what  they  had  received  of  ibfi  other  defendants  as 

The  plaintiff  replied  j  the  defendants  rejoined  ;  and  witneases  were  ex- 
amined on  both  sides  j  and  upon  hearing  counsel  several  days  5  and  upon 
the  pkintirs  counsel  offering  to  read  the  copy  of  an  entry  in  the  register 
book  of  the  peculiar  in  the  registries  of  the  dean  of  Salisbury,  and  the  same 
b^ng  objected  to  by  the  defendant's  counsel ;  and  upon  reading,  by  consent 
of  the  defendant's  couneel,  the  entry  of  an  endowment  of  the  said  vicai^, 
ditled  tbe  l©th  of  September  1406,  remaimng  in  the  r^try  of  the  dean 
<ff  Salisbury,  the  ordinary  of  the  said  vicarage  5  the  depositions  of  aeveral 
witnesses ;  the  answers ;  several  bdoks  belonging  to  the  late  vicars  of 
'Highvyortii,  containing  an  account  of  the  privy  tithes,  and  the  sums  of 
money  paid  in  lieu  or  composition  thereof,  within  the  said  P*"^'*^  "f 
redpeetive  vicari  for  the  tinie  bemg;  and  upon  hearing  4he  defendants 
eounsel;  and  reading  several  depositions  on  thdr  behalf;  "'^^^^^JJ^ 
receipts,  viz.  one  (signed  *'  Edward  Clarke")  to  the  defendant  Fowler,  d^ 
Uicaeth  of  May  17<M,  for  6i.  10«.  composition  for  privy  tithes .;  ^oMm 
(signed  ''  Edward  Chirice'')  to  the  defendant  Lawrence,  dated  the  3M  Nov. 
1762,  for  XL  11».  composition  for  privy  tithes  5  the  court  dechired,  that 
the  tithes  of  clover  seed,  saintfoin  seed,  and  rye  grass  seed,  were  small 
tithes  :  and  that  the  plaintiff,  as  vicar,  was  well  entided  to  the  tithes.  But 
it  not  appearing  to  the  court  that  Stapler  had,  in  1761,  any  rye  grass  seed  and 
saintfoin  seed,  or  any  clover  seed,  during  the  remainder  of  the  time  in  the  bill 
-mentioned  ;  or  that  Pickett  had  any  clover  seed,  ryegrass  seed,  or  sidntfoin 
seed,  during  the  time  in  the  bill  5  or  that  Lawrence  had  any  saintfoin  seed 
or  rye  grass  seed  5  or  that  Fowler  had  any  saintfoin  seed  during  the  time 
in  the  bill  moitioned  5  the  court  further  ordered  the  bill,  so  for  as  it  sought 
an  account  of  such  respective  tithes  against  the  said  defendants,  to  be  dis- 
^issed^ithout  costs.  The  court  further  ordered  Staffer  to  account  for  the 
•tithes  of  the  three  acres  of'  clover  seed  by  her  grown  on  the  lands  in  lier 
own  occupation  within  the  said  parish  of  Highwoith  durmg  1761  ;  that 
Stapler  and  Pickett  should  likewise  account  for  the  tithes  of  clover  «eed 
land  rye  gmss  seed  by  them  respectively  taken  off,  «nd  received  from  the 
defendants  Fowler  and  Lawrence  during  the  time  mentioned  ki  the  bill ; 
and  that  Stapler  should  also  account  for  the  tithe  of  clover  seed  by  her  taken 
off  and  from  the  lands  of  J.  Stone  in  her  answer  named :  the  plaintiff  con- 
senting to  accept  of  and  from  tiie  defraidauts,  the  lessees,  the  value  of  such 
tidies  resjjectively.  And  it  was  further  ordered,  that  the  defendants  should 
payto  the  plaintiff  his  costs. 

£.6  Geo.  3,     1766.     K.  B.    Chavev.CalmeL     [3  Burr.  1873.] 

<5will,  926. 

Libel  m  the  spi.  jDiR  FoETCHBR  Norton  shewed  cause  against  a  prohibition  to  the  consis- 
ritual  court  by  O  torial  court  of  the  bishop  of  Exeter,  io  stay  their  proceeding  in  a  cause 
tor  for  rabtwc-  instituted  there,  for  subduction  of  tithes. 

tion  of  tithes.  The 

The  defendant,  the  occupaer,  pleaded  a  parol  agreement  iFith  the  impropriator's  agent  for  the  purchase  of  the 
tithes  after  they  were  severed,  and  tendered  the  purchase  money  :  the  ecclesiastical  court  rejected  the  plea, 
apparently  on  the  ground  that,  according  to  the  ecclesiasticai  law,  an  srgreement  with  tbe  agent  of  a  pro- 
prietor of  titheSy'WiU  not  buid  the  proprietor.  The  court  [King's  Bentii]  held  this  to  be  a  gnmnd  for  prohi- 
bition, and  not  t>f  appeal,  becauee  on  appeal  the  superior  eccleaiaatical  court  would  adhere  to  the  same 
law,  whilst  by  the  commpn  law  the  agreement  would  be  binding. 

Although  tithes  lie  in  grant,  yet  when  severed  they  may  be  contrafcted  to  be  purchased  by  the  occupier  by 
a  parol  agreement.  But,  nniblct  that  a  parol  contract  would  not  be  sufficient  before  sevemnce,  or  where  the 
purchaser  was  nut  -also  occupier. 


TITHS 

Jhgi  fihRrt  pf  tl^e  cy^  ir$o,.  ^^»  ip  f  pjpe^red  to  the  court)  Th»t  CUinel»  tbe 
iiD|Mropnator,  had  employed  one  Fiiv^iQQr.e  ^s.lu^  agept,  to  oollect  and  cppi- 
fOW4  £)r  Mfbe^  Xhe  fim^iS  in  prci^hi^ipjD  |(cSaye,  jthe  occupier^)  bad 
agr€«d  nif h  jBlimwuHje,  .Hifter  jljl^iie  cor^  yir^  out  iuid  ra^^  to  be  housed,  for 
5/.  Wheceijii^n  ^  boused  bjs  wt^i^e  c^^>  lyitboat  setting  out  the  tithe^• 
Chare's  agreement  with  Finnimore  w^  only  by  parpl.  The  iuij>n^riator| 
lA>eUed  in  the  ecdfisjf^^fyaf.  cooqt  vgawAt  Chai^ej  for  npt  setting  out  his' 
lAtbes.  l)\e.defi^d^  Jb^w^  CChave«  the  occupier)  tendered  the  5/.  5  and 
qffei;pd  a  fjlea  ''  iji^s^t  ^^  b»i  purcha^  tbe  tifjbes  jfor  five  pounds.*'  The 
ecclesiastical  cpif^  r^ected  this  plea. 

J^r.  JTmrlofp  ^d  ^r.  Jfujming  wc;re  for  the  rule. 

The  oniy^u^^  yn^  ''  Whether  ibis  w^  qoatXer  of  appeal^  or  of  prohi-. 
bi)|mi^*' 

Tkl^  c(wrt  w/eiqe  w^pig^opit  in  .the  flatter  opinioD.  '  And  they  founded  it 
upon  this  rejection  of  the  plea  being  a  grav^n^n  irreparabile ;  and  upon  an 
opipreheAAi^o  *'f^t^hfi  ecclftjwiwticiil  copit  wiust  have  g^oanded  their  re- 
jet^n  4ipou  0L  siyppoaed  difference  between  their  ]fl.w  and  ours  j"  tjbat  is  to 
say»  ^ttuey  ^QPkit  fi^  g|Wt^4>  4bi|t  the  ecclesiastical  court  were  of  opinion^ 
agreeabie  to  what  is  laid  down  by  their  fpiYf^urite  w/iter,  Gibson^  (who  takes 
it  ficiMfi  .a. note  ifi  Ng^O  "T^^  an  4^eement  with  the  9gent  of  a  pro* 
piieftgf  of  Aithe^  .^j^iUgiot  b|njd  the  pcoprietor  :'*  Whereas,  by  our  law,  and 
IPmilUQf^n^MMVl^  A9d  O9inDAQ0  IMstice,  a  oompositio^  by  the  occupier  with 
tb^jig^nt.of  the  jMrqpriet^,  dqes  bvadand  pught  to  bin^  his  principal.  In- 
^e^,  9rhere,the  ecdi^^ia^ticAl  court  bfivejuiisdiction,  .and  proceed  therein 
Iwaoording.Ao  their  la,^,  yg^bcce.it(dQC9  not  .differ  £ro|;a  ouis,  the  r^ection  of 
a  jdea  iiVjQuld.be  nvatter  ^  ,appe^.  3ut  3vhere  the  ecclesjasjdcal  law  differs 
frffm^he  (Cqmnigin.law;  Apd  the  eccijiesiftstiofil  cpurt  would  require  greater 
pvQof  from  tbe.d€;fen49nt  belpw,  th^.the  conuoon law  requires  j  or  would 
eatecpi  ar  iigijeen^ent  not  lo  hind  t^e  impropriator,  which  at  common  law 
Vjoiifid  i^ipd  ,b)in  i  tl^re  f^i  .^ppeivl  .cou)d  ^^  Q^  ^^  service  .to  the  defendant  in 
t^  ,ecclesifiatiQal  ^coi^;t  *,  .h^lPfjA^e  the  ^^pqrior  ecclesiastipal  court  would 
«gi|«Uy<fulheiie  ta  tf^eir  ovi^  la^,  ^  the  inferior  jecclesiasUc^fVpourt  had  done ; 
wd  wg|i)d  JeterfQiife4ii^,  f3..b^g  guidod  ]^y  ^e  same  principles  of  deter- 
min^laop.  ^her^ore^^.the  ji^ea  of  this  court  supposed  that  in  the  pre- 
teot  cai^e  theJAd£e,of  the  go^si^tory  court  ;r€||epted  the  plea  becausehe  thought 
thejagrftgpnept .>yith  ^  ^^t  not. binding  j^ppn  j^r.  Calmel  the  principal, 
which  at  OQif^on  law  did  ^ind  hipi,  they  held  this  to  be  matter  of  prohi- 
bition, jMkl^iot^Qf  ap|)eal.  Apd  though  it, had  been  observed  ''  that  tithes 
Ue  in  jgnujkt/*  yet  thc^  bfd  410  doubt  Uiat  the  occupier  might,  with  sufficient 
propriety,  be  said  to  have  purchased  these  tithes,  notwithsteuiding  the  con- 
tract w^  oDly  by  J)f^rol.  For,  whoitever. might  have  been  objected  to  jits  not 
bciAg  .by  dfed,.tf.tlus,CQrA  had  been  stat^ipg;  or  if  it  had  been  a  sale  by 
thCjprpprietor.Qf  the.  titbes,to  a  thir^  .person ;  yet  the  present  case  is  by  no 
means  liable  to  such  an  objection  :  fgr  .the  corn  was  here  severed  from  the 
gr^i^a^,  apd  r^dy  to  be  hou^  ;  and  it  .was  not  a  sale  of  the  tithes  by  th^ 
proprietor  ^  a.  stranger,  .but  a  cofppofiition  between  the  propriator  and  occu- 
pierj^^o^^.ttce  kai^um. 

Jluleibr  profiibition  made  absoliite. 

E.  6.Geo,5.    1766.    K. 3-    flutter  v.  j^fiatAby.     [3Burr.  J891.] 

..QwiU-028. 

THIS  was  an.  action  upon  4he  case  against  the  defendant,  for  notfetchiog  By  the  ecdew- 
away  bis  tithes  in  a  reasonaMe  time.    The  deolaratiou  states,  that  the  ^cc'^fwuln'^* 
plaintiff  set  out  the  tithes  ;  and  the  defendant  refused  to  fetdi  them  away,     oat  tithea  is  ne- 
At  the  trial,  the  defendant- s  counsel  insisted  on  a  custom  in  the  parish,  cessaiy,  but  by 
'•  That  notice  should  be  givett  U>  the  owner  of  the  tithes,  of  the  setting  them  ?»«  conmion 

°  ^„4.  ••    law  It  M  not; 

**^*-      tbongh  pre- 
noody  to  bringing  an  action  for  not  taking  away  tithes,  notice  nrast  be  given  that  tkey  Kme  been  sei  otti  .- 
a  casknn  that  the  occupier  shall  give  notice  to  the  owner  of  the  tithes  of  setting  them  oat,  i^,  bowcTcr,  a 
good  custom. 
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The  Attorney  Genend  Yorke^  and  Sir  Jmilumf  AUff,  Ibr  the  iniormftlioo. 
ThlB  h  a  question  of  great  importance,  and  arises  upon  tfie  agreemeBt  vi 
lM4j  which  fe  the  original  foumlation  of  the  defendant's  daim  of  exenaption 
from  the  payment  of  titlies.  There  are  two  capital  objections  to  that  agree- 
ment,  supposing  it  unimpeached  by  the  18  EJiz.  1st,  It  was  confessedly 
entered  into  between  the  Uien  owners  of  lands  within  tlie  parish  and  the  then 
rector  only  j  and  therefore  as  neitlier  the  patron  nor  ordinary  were  parties, 
it  could  not  bind  any  fiiture  incumbent.  The  8d  objection  to  it  is,  inade- 
quacy of  compensation.  The  agreement  appears  to  be  founded  eitlier  in 
hwatd  or  mistime.  It  recites  that  the  glebe  belongiog  to  the  rectory  did  not 
exceed  84,  thoifgh  it  actually  exceeded  102  acres,  besides  a  very  valuable 
right  of  common. 

But  what  the  defiendants  principally  rely  upon  is  the  decree  of  1677,  in 
confirmation  of  the  agreement.  But  tlie  same  objection  fbr  want  of  parties 
holds  still  stronger  here.  The  rectoriaf  tithes  are  aliened,  and  the  patron, 
whose  particular  right  is  so  much  affected,  is  again  omitted  as  a  party.  The 
objection  is  also  considerably  strengthened  by  the  consideration  that  the 
party  in  this  case  is  the  king,  whose  rights  cannot  be  taken  away  by  cc^u- 
sion.  Where  a  transaction  is  illegal,  a  decree  can  give  no  force  to  it.  It  is 
particularly  provided  against  by  the  43  Eliz.  c.  9.  s.  6.  where  it  is  declared, 
**  That  all  judgments  thereafter  to  be  had  for  the  intent  to  have  and  enjoy 
any  lease  contrary  to  the  said  statute,  or  any  of  them,  shall  be  deemed  void, 
in  such  sort  as  bonds  and  covenants  are  appointed  to  be  void  which  are  made 
for  that  purpose.*'  For  by  the  14  Eliz.  c  11. ''  all  bonds,  contracts,  pnt^ 
mises,  are  declared  to  be  of  tiie  same  nature  to  all  intents  and  purposes  as 
leases,  many  evil  disposed  persons  having  (as  is  there  recited)  defrauded  the 
true  meaning  of  the  18  EJiz.  c.  90,  by  asserting  tluil  ixNids  and  oovensita 
were  not  in  &w  taken  to  be  leases.** 

The  relief  prayed  by  the  Information  cannot  be  oli||eetedto  on  the  score  ef 
laches.  Mr.  Adamson,  who  was  party  to  the  decree,  and  consequently 
bound  by  it,  lived  till  the  year  1718.  Or.  Blair,  who  is  answerable  only 
for  his  own  acquiescence,  was  not  presented  tUl  1766,  and  the  iuformafkm 
was  filed  in  1783,  which,  Considering  the  difficulties  which  he  had  to  en- 
counter in  procuring  an  accurate  knowledge  of  the  defendant's  daim  from 
exemption,  is  but  a  very  short  time.  But  at  all  events  this  aigument  can  be 
no  objection  to  the  crown,  which  cannot  be  prescribed  against.  It  is  there- 
fore almost  unnecessary  to  take  nolioe  of  the  ac4uiescence  (if  any)  of  Dr. 
Blair  and  his  predecessors. 

The  information  by  the  amendment  has  waived  siny  relief  in  respect  of  the 
glebe.  ^  It  was  impossible  to  restore  Dr.  Blair  to  the  possession  of  those 
rights  which  had  been  enjoyed  by  the  rector  before  the  agreement  was  en* 
tered  into.  But  it  is  no  objection  diat  the  agreement  cannot  be  rescinded 
in  part  because  it  cannot  in  tato.  The  impossibility  of  doing  complete  jus- 
tioe  cannot  be  urged  as  a  reason  for  not  doing  as  mudi  justice  as  the  stale 
of  things  will  admit.  That  part  of  the  agreement  respecting  the  tithes  was 
totally  distinct  from  what  related  to  the  glebe. 

As  to  the  prohibiUon,  it  must  be  considered  that  no  final  judgment  was 
ever  pronounced  in  tiie  suit  in  which  it  issued.  How  then  can  the  writ  of 
prohibiUon  be  set  up  as  a  bar  to  the  rector's  daim  of  what  is  due  by  com- 
mon right  ?  Besides,  the  defence  arising  under  the  prohibition  is  inconsis- 
tent with  the  recitals  in  the  agreement. 

The  SoHcilf^  Omeral  and  Madodu  for  the  defendants.  At  common  law 
the  parson,  patron,  and  ordinary  might  alien  the  possessions  of  the  church } 
and  though  the  18  Eliz.  has  restrained  this  power,  yet  courts  of  equity  have 
always  given  a  liberal  construction  to  that  act,  and  expounded  it  by  a  maxim 
of  common  law,  eccUtia  mekorari  fioa  deierhrari  point.  They  Imve  there* 
fore  held  that  the  legislature  did  not  intend  to  prevent  exchai^s  and  bar- 
pains  by  which  sucMcding  incumbents  might  be  benefited.  There  have 
been  many  instances  of  decrees  establishing  agreements  between  the  1^ 

parties 
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partfes^  their  lieiffiy  exteaUxn,  and  admiiilitralort,  and  against  tbe  incnm* 
bents  and  their  tnccesaora.  The  case  of  Edgerkif  t.  Price,  Finch's  R^KMrts^ 
18>  is  a  remarkable  instance  of  this.  That  was  a  bill  to  have  an  agreement 
lor  inclosing  oertaki  lands  and  common  fields  made  between  the  plaintiff^ 
who  was  lord  of  the  manor,  the  rector,  and  others,  who  were  seised  of 
lands  in  the  psrisb,  carried  into  execution.  The  report  says  that  upon  Uie 
cause  condng  on  to  be  heard  before  the  Lord  Keeper  Finch,  he  foanid  upon 
what  was  said  and  read  that  the  agreement  was  good,  and  Uie  indosure  was 
for  the  benefit  of  all  the  parties  interested,  bat  that  Price,  the  parson,  and 
the  Lady  Ealtinglass  were  the  chief  persons  who  opposed  the  establishing 
of  this  indosnre,  he  ordered  them  to  attend  together  with  the  plaintiff 
Edgerley,  who  was  lord  of  the  manor,  and  this  was  in  order  to  an  acccnn- 
modatlon  ;  and  he  satisfying  them  that  the  agreement  was  beneficial  to  ail 
parties,  and  particohurly  to  the  church,  because  the  plaintiff  agreed  to  pay  to 
Price  sind  his  successors  Ml*  per  annnm  (besides  the  lands  allotted  to  him 
in  ezcbai^,)  &c.  The  decree  was  that  the  agreement  and  the  indosures 
made  pursuant  to  it  stand  ratified  and  confirmed,  and  that  all  parties,  their 
heirs,  assigns,  and  successors,  enjoy  their  respective  allotments  in  severalty 
against  each  other,  their  heirs,  assigns,  and  successors  $  that  at  Christmas 
next  the  plaintiff  should  pay  to  Price*  the  parson,  130/.  being  the  arrears  of 
tlie  SO/,  per  annum,  from  tiie  time  of  the  agreement,  and  to  secure  the  pay* 
ment  thmof,  &c.  There  is  no  instance  of  any  of  these  agreements  ever 
having  been  impeached  by  a  decree  of  a  court  of  equity  j  and  this  practice 
continued  until  by  the  frequency  of  parliaments  it  became  more  convenient 
to  have  them  established  by  the  legislature.  Had  the  judges  who  sat  in  the 
Goorta  of  equity  at  that  time  been  of  opinion  that,  upon  the  construction  of 
tibat  statute,  it  was  contrary  to  law  to  establish  such  an  agreement,  this 
practice  would  never  have  originated.  A  different  opinion  wUl  now  disturb 
an  uninterrupted  and  quiet  enjoyment  of  lands  and  tithes  for  upwards  of  a 
century.  The  plainti£b  have  made  no  proof  of  the  inadequacy  of  the  agreop 
ment  at  the  time  that  it  was  made,  and  it  is  not  to  be  presumed  inadequate 
when  the  incumbent  and  the  bislmp  both  subscribed  to  the  propriety  of  it  in 
their  answers. 

But  if  Dr.  Blair  wants  equity,  he  must  do  equity.  Whatever  may  be 
considered  of  the  question  at  law,  yet  in  this  court  no  agreemeot  can  be  re- 
sdnded  without  restoring  the  parties  to  tiieir  original  situation*  If  this 
agreement  is  to  be  rescinded  it  must  be  rescinded  m  ioio,  and  not  in  part« 
as  is  now  desired,  tie  ought  not  to  have  a  decree  for  tithes  in  kind  but 
upon  the  terms  of  his  yidding  up  possession  of  the  surplus  glebe  lands. 

The  record  in  the  lcing*s  bench  is  evidence  of  some  wdght  to  snew  that 
the  ancient  mode  of  tithing  in  the  parish  before  the  decree  of  1077  was  ac- 
cording to  the  customs  stated  in  that  record.  And  even  though  it  be  not 
taken  as  decisive  proof  of  the  customs,  yet  it  is  a  strong  ground  for  directing 
an  enquiry  respecting  those  customs. 

The  Lord  CiuircBLLon.  This  is  an  information  brought  by  the  Ailaney 
General  at  the  relation  of  Dr.  Blair,  for  an  account  and  paymeiat  of  tithes  in 
Idnd :  the  daim  of  the  rector  arises  de  commmi  jure,  Tiie  defence  set  up 
i^ainst  the  claim  is,  first,  an  agreement  entered  into  in  the  year  1064,  be- 
tween the  then  rector  and  tike  owners  of  the  lands  in  the  parish,  for  accept- 
ing a  yearly  sum  of  801.  in  lieu  of  tithes.  I  ain  of  opinion  that  the  agree* 
BMnt  on  the  foce  of  it  is  unequal  as  to  the  consideratMo  thereby  agreed  to 
be^pidd  to  the  rector ;  for  it  appears  thsit  the  agreement  was  entered  into  in 
Older  to  effectuate  an  ioclosure  of  the  open  fields  in  the  pariah,  and  no  con- 
sfdetntion  is  given  as  to  the  future  improvement  of  the  lands  by  such  inelo- 
sure,  of  which  the  occupiers  would  reap  the  benefit.  But  1  am  dear  that 
evte  if  the  agreement  had  been  equal,  it  would  not  have  bound  .the  ^suwtssnr 
In  the  rectory,  but  would  be  void  as  against  him. 

The  next  defence  set  up  against  the  plaintiff's  didm  is  a  decree  in  1077, 
iddoh  appears  to  have  been  made  m  acme,  inatitutied  by  consent*  betwnen 
jjjksaoie  parties  that  were  parties  to  the  agreement  hi  19M ;  ^for  as  to  the 
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1765.         bishop  of  the  diocese  being  a  party,  I  consider  hkxi  set  up  aii  a  man  of  strawj 
^oENKBA  J      «i^rcly  ^oT  fomi.    And  it  is  material  to  observe,  that  the  parties  themselves 
V.  did  not  consider  the  agreement  which  had  been  executed  as  binding  on  the 

caoLMLEy.  rector ;  for  they  considered  the  annuity  of  80/.  as  not  being  an  adequate 
•consideratron  for  the  rector's  having  given  up  his  tithes  in  kind,  and  there- 
fore they  entered  into  a  new  agreement  for  allowing  him  an  addition  of 
\6L  Qs,  Id.  per  annum  :  and  on  being  allowed  that  addition*  the  rector*  by 
fais  answer*  consents  to  have  the  agreement  established.  It  is  true  that  the 
^  decree  founded  on  this  agreement  does»  in  verbis,  bind  the  successors  in  the 
rectory ;  but  this  was  a  decree  founds  on  ap  agreement,  which  the  court 
nevel*  enters  into  the  propriety  of,  when  a  hill  is  brought  by  consent  of  par- 
ties 5  and  all  such  decrees  are  drawn  up  by  the  register  of  the  court  in  the 
words' of  the  agreement,  as  a  matter  of  course  :  but  I  am  of  opinion  that 
such  decree  cannot  bind  the  successor.  The  defendant's  counsel  have,  it  is 
true*  cited  cases  of  a  similar  nature*  and  urged  the  case  of  Edgerley  v.  Price, 
reported  in  Finch.  I  have  looked  into  that  case»  and  think  it  a  very  extra- 
onlinary  one,  particularly  as  the  judee  sent  for  the  parties  to  attend  him. 
I  can  pay  no  credit  to  it,  nor  look  upon  it  as  any  authority*  or  any  thing  more 
th|ui.Uie  dream  of  some  note-taker  in  this  court. 

The  agreement  and  the  decree  being  thus  laid  out  of  the  case*  the  next 
•consideration  b*  whether  a  court  t)f  equity  can  relieve  in  the  present  case. 
And  1  am  of  opinion  that  there  is  not  a  better  rule  than  that  of  equiUu  Me- 
guiiur.  legem. .  it  is  a  fixed  rule  at  law  that  the  crown  and  the  church  can- 
not be  prescribed  against':  the  first*  on  account  of  its  high  dignity ;  the  se- 
cond* on  account  of  its  imbecility :  quia  frugitur  vice  minoris,  coMUtionetH 
«utm  meliorare  potest  deteriorare  nequit.  At  common  law*  although  the 
church  could  alienate  with  consent  of  patron*  parson,  and  ordinary*  yet  it 
was  under  various  restrictions.  The  patron  must  be  absolutdly  seised  in  fee 
aimpie :  if  he  was  seised  only  of  a  fee  simple  conditional*  or  bare  fee*  the 
alienation  was  void.  Thus  it  stood  till  the  disabling  statutes  were  passed* 
which  were  wisely  fr^uned  tp  prevent  all  alienations  except  by  authority  of 
parliament*  The  patron  was  under  the  influence  of  interest :  the  parson 
complied  with  false  notions  of  gratitude ;  and  the  or^ary*  where  the  crown 
was  the  patron  (especially  if  he  had  one  of  the  lesser  bishoprics*)  was  not 
so  unprejudiced  in  his  consent  as  he  ought  to  be.  In  the  present  case*  the 
bar  set  up  by  the  defendantsf-timounts  to  a  mode  of  alienation.     If  the  decree 

•  be  void*  as  I  am  of  opinion  it  is*  what  then  is  there  to  send  to  law*  when 
the  point  is  about  the  extent  i(  a  decree  of  this  court  ?  And  even  if  it  were 
sent  thither*  it  must  come  back  again  to  be  ultimately  determined  here. 

It  has  also  been  objected  that,  the  length  of  time  ought  in  this  case  to  bar 
•the  plaintiff;  but  I  think  the  le^l  rule*  that  no  prescription  can  rim  against 

the  church*  must  be  adhered  to.  And*  indeed*  the  length  of  time  for  which 
.this  agreement  has  bcS^n  acquiesced  under*  is  not  so  great  as  at  first  sight 

i^pears :  Mr.  Adamson*  who  was  rector  iu  1677*  and  party  to  the  decree, 

and  had  a  right  to  establish  ike  agrcaemcht  during  his  life*  did  not  die  until 

the  year  1718. 

It  has  been  further  objected  by  the  counsel  for  the  defendants*  that  the 
,  plaintiff's  bill  prays  to  set  aside  the  agreement;S9  far  only  as  relates  to  the 

composition  in  lieu  df  tithes  ;  but  submits  that  the  lands  allotted  in  lieu  of 
-ancient  ^ebe  may! continue  in  the  state,  they  now  are  in*  which  ^le  .defen- 
dants insist  the  plaintiff  cannot  do*  but  that  the  agreement  must  be  confirmed 
.  or  rescinded  in  toio ;  and  that  the  rector  must  give  up  the  lands  allotted  to 

him  under  the  agreement*  which  they  contend  are  hirger  in  quantity  than 
'  the  ancient  glebe*  and  which  additional  quantity  was  a  further  consideration 

to  the  rector  in  the  exchange.  But  thi9  would  be  making  wild  work ;  and* 
rindeed*  the  .proposition  was  only  adopt^  at  the  bar  as  an  effort  of  despair. 

I  am  clear  that  the  lands  allotted  to  ihe!  rector  .were  only  in  lieu,  of  thean- 
,  cient  glebe*  and  that  the .  difference  arose  from,  the  4ilkrent  quality , of  the 
.:land.    The  agreement*  though  contiuned  in  the  saine  deed>  is  distinct :  one 

pifft  allotting  land  in  lieu  of  the  ancient  glebe*  the  o^er  providing  an  annual 

*  •  _  stipend 
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stipend  In  lieu  of  tithes.  I  have  no  reason  to  think  that  the  lands  allotted 
to  the  parson  were  for  more  than  the  glebe  and  tithes,  it  is  the  quality 
of  the  landj  and  not  the  quantity^  which  must  determine  the  extent  of  the 
composition. 

Upon  the  whole,  the  indosure  of  the  lands  was  for  the  general  benefit  of 
the  parish ;  and  such  lands  will  be  continually  increasing  in  value,  while  the 
composition  given  to  the  rector  in  lieu  of  tithes  will  be  continually  diminish- 
ing in  value  :  the  composition  here  looks  only  to  the  value  of  the  past  tithes, 
without  any  regard  to  the  future  increasing  value  of  tithes.  In  all  acts  of 
parliament  which  are  made  upon  compositions  with  parsons,  they  are  al« 
lowed  a  compensation  for  tithes  upon  improvements  in  futuro.  If  in  the 
presoit  case  the  parties  had  made  an  allowance  for ^  the  future  improved 
value  of  tithes,  they  would  have,  stood  on  a  different  footing,  and  I  should 
not  have  been  inclined  to  relieve :  they  then  would  have  been  purchasers  for 
a  valuable  consideration,  by  allowing  for  the  future  improvements.  The 
equity  of  this'  court  would  have  been  suspended  by  setting  up  equity  against 
equity,  and  I  should  have  left  the  rector  to  his  legal  remeily. 

Decree  an  account  of  tithes  from  the  time  of  filing  the  infbrmation.-r* 
lEden.} 

8  Geo.  3.     1768.    Dom.  Proc.  -  r 

The  defendants  appealed  to  the  house  of  lords  from  this  decree  (1),  and 
on  their  behalf  it  was  argued  that  by  the  common  law,  the  parson,  pa- 
tron, and  ordinary  might  alienate  the  possessions  of  the  church  ;  arid  thodgh 
the  statute  13  £liz.  to  prevent  the  impoverishment  of  succeeding  incum  • 
bents,  has  restrained  this  power,  yet  both  the  court  of  chancery  and  the 
exchequer  have  expounded  that  act  by  a  maxim  of  the  common  law,  that 
ecclesia  meliorari  non  deteriorari  potest ;  and  have  been  of  opinion,  that  the 
legislature  did  not  intend  to  prevent  exchanges  or  baigains,  by  which  suc- 
ceeding incumbents  might  be  benefited  ;  for  there  are  still  remaining  upon 
the  records  of  both  courts,  many  instances,  both  before  and  after  the  decree 
in  question,  of  decrees  establishing  the  like  agreements  between  the  lay  par- 
ties, their  heirs,  /executors  and  administrators,  and  against  the  incumbents 
and  their  successors ;  none  of  which,  before  the  present,  were  ever  im- 
peached by  a  subsequent  decree  of  a  court  of  equity ;  and  this  practice  con- 
tinued, until,  by  the  frequency  of  parliaments,  it  became  more  convenient 
to  have  such  agreements  establishe;d  by  the  legblature.  This  practice  can- 
not be  accounted  for,  unless  the  great  persons  who  sat  in  both  courts,  had 
upon  the  construction  of  the  act  of  parliament  been  of  opinion,  that  it  was 
not  contrary  to  law  to  establish  such  an  agreement,  upon  pregnant  proof 
made  that  it  was  for  the  benefit  of  the  church ;  and  to  give  the  statute  at 
this  time  a  different  exposition,  would  not  only  contradict  the  opinions  and 
acts  of  the  judges  of  both  courts,  but  would  in  this  case  disturb  an  unin- 
terrupted quiet  enjoyment  of  lands  and  tithes  for  a  century  and  upwards,  and 
might  have  the  like  efifect  upon  other  parts  of  the  kingdom.  That  the 
agreement' in  question  was  beneficial  to  the  church,  could  not  be  doubted, 
when  the  incumbent  and  the  bishop  both  subscribed  to  the  propriety  of  it 
in  their  answers,  and  the  respondents  had  not  now  made  any  prck>f  that  it 
was  otherwise. 

But  however  the  question  might  be  considered  at  law,  yet  in  equity  no 
agreement  ought  to  be  rescinded,  without  restoring  the  parties  to  their 
former  condition  ;  aiid  it  ought  to  be  rescinded  in  the  whole,  or  ndt  at  Idl. 
By.  this  decree  the  agreement  was  rescinded  in  part,  to  the  prejudice  of  the 
appellant  Mr.  Cholmley,  tp  the  amount  of  29  acres  of  land  ;  for  though  the 
decree  compelled  the  appellants  to  account  for  their  tithes  in  kind,  it  left 
the  respondent  Blair  the  benefit  of  the  statute  of  limitations,  to  protect  him 
in  the  possession  of  29  acres  more  than  his  ancient  glebe  amounted  to.    He 

that 

(1)  ThfB  cue,'  and  the  pleadiiigs  on  the      ^tAteaieot.afe  onpitted,  to  Mve  noiiecessai^ 
appeal,   beiog   similar    to    tbe    prccediQg      repetition. 
VOL.  II.  •  •       f 
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tlD&t  wotilS  have  the  assistance  of  a  couirt  df  eamty,  mosi  db  t(fMyt  and 
therefore  Di".  Blair  ot^ht  hcft  td  faUte  d  Aebf^d  m  tilMs  m  liAd,  biit  nptfk 
the  terms  of  his  yield&g  up  poss^ssbn  of  Che  stifplti!^  glebe  knd.  That  an 
account  was  decreed,  of  the  tithes  in  specie^  no^twithstanding  die  rec<M  ih 
the  Ring's  Bench^  was  an  evidence  of  some  tre^ht,  that  th^  aftdettt  tti6de 
of  tithing  in  the  parish,  before  the  decree  of  IfHl,  wa^  acodrding  to  ffie 
customs  stated  in  (hat  record ;  ahd  tlierefdre  if  the  record  #b9  wfi  W  be 
taken  as  decisive  proof  of  the  ctidtofhs^  yet  it  t^^  A  fdtdXAk  grodtid  fbr  di- 
recting an  enquiry  touching  those  customs  j  fSM-  If  it  WiUr  bt^^  proMible 
that  all  tithes  were  not  payable  in  kind,  it  was  unjust  to  de^re^  it  libSolattn^ 
without  enquiry,  fhat  the  decree  in  thi^  catts^  was  dii^Cfiy  opposite  to  an 
inroUed  decree  of  the  saihe  courts  insisted  on  by  the  appellafyC^  ;  atld  WMch 
inrolled  decree  was  binding  and  cbncltrsi^  ttpari  the  persons  itAthdA  fH  % 
until  reversed  by  a  superior  judicature  $  and  the  respondent  DF.  BlMf  being 
a  successor  in  the  rectory,  was  named  iU  that  decree  as  <i  perMt  bertfnd 
tyit 

On  the  part  of  the  respondents  it  wats  dctotended^  that  the  agreement  nf 
166(4,  which  was  the  original  foundation  o^  the  appellants  chlim  of  etettip- 
tion  from  the  payment  of  tithes  in  kind,  was  confessedly  entered  into  be* 
tween  the  then  owners  of  lands  ^ithah  the  paHsh,  and  the  then  rector  only ; 
and  therefore  it  could  not  bind  any  future  incumbent  of  the  rectory,  as  ne- 
ther the  patron  nor  ordinary  were  parties  to  it.  Hiat  this  agreement,  upoa 
the  jface  of  it,  appeared  to  be  founded  either  in  fraud,  mistake,  or  collusion  | 
for  it  recited,  that  the  glebe  belonging  to  the  rectofy  did  not  exceed  04 
acres,  though  by  the  respondents  evidence  it  appeared,  that  the  glebe  did 
then  consist  of  alioTe  102  acres,  besides  a  very  extensive  arid  valuable  right 
of  common.  The  supposed  allotment  therefore  of  113  acres,  was  scarcelj^ 
aa  equal  exchange  for  Uie  glebe  and  right  of  coiamon  enjoyed  by  the  rector 
before  the  agreement ;  and  as  to  the  agreement  itself^  it  waS  void  as  against 
the  respondents,  either  from,  the  nature  of  it,  as  not  bein^  entered  hi  to  b^ 
the  proper  and  necessary  parties  ;  or  supposing  it  to  be  in  that  respect  effec- 
tual, it  must  necessarily  fail  as  not  being  a  fair  and  bond  fide  agreement,  the 
compensation  made  by  it  to  the  rector  in  lieu  of  his  ^ebe  and  rectorial 
rights,  not  being  just  or  adequate.  That  the  decree  in  IG'Jt,  cdnfTrmin^ 
the  agreement^  with  the  variations  as  to  the  annual  sums  to  be  paid  by  each 
of  the  estates  in  lieu  of  the  titheSji  met  with  the  same  forcible  objection  in 
respect  to  the  want  of  proper  parties  to  the  suit  in  which  it  was  made  j  ti 
being  provided  by  the  conmion  law,  that  no  riehts  of  the  church  should  at 
any  time  be  alienated,  without  the  consent  of  aul  the  parties,  who  dOuld  he 
in  any  sort  interested  in  them )  viz.  the  parson^  patron  ahd  ordinlu'y.  In 
this  case,  the  rectorial  rights  were  all  alienated  and  given  up,  and  the  patfon^ 
whose  particular  right  in  respect  to  the  value  of  the  rectory  Iv^s  materially 
affected  by  it,  was  no  party  either  to  the  agreement  in  the  ffrdt  instance,  or 
to  the  decree  by  which  the  appellants  contend,  that  the  agreemei^t  was  con- 
firmed, and  his  rights  most  essentially  prejudiced.  But  this  essential  defect 
was  greatly  increased  in  the  present  case,  considering  the  pati^on  il  the  king, 
whose  rights  can  never  be  legally  taken  away  by  collusion ;  ktki  to  this  it 
might  be  added,  that  even  a  decree  could  give  no  strength  16  this  iHegat 
transaction,  as  it  was  particularly  provided  against  by  the  2dd  tStlz.  c.  0.  s.  8. 
where  it  is  declared,  "  That  all  judgments  hereafter  to  be  had  f6r  the  in- 
tent, to  have  or  eiyoy  any  lease  contrary  to  the  said  statute,  or  any  of  them, 
shaM  be  deemed  vend  in  such  sort  as  bonds  and  covenants  arc  appointed  t6 
be  void,  which  are  made  for  that  purpose.'*  For  by  the  14  Eliz.  c.  l\.  '^  aH 
bonds,  ooatracts,  promises  and  covenants  are  declared  to  be  of  the  same  na- 
ture to  aU  intents  and  purposes  as  leases,  many  evil  disposed  persons  having 
(as  it  is  there  recited)  defrauded  the  true  meaning  of  the  statute  of  th% 
18*£liz.  c.  20.  by  asserting,  that  bonds  and  covenants  were  not  in  laW  Ukketi 
to  be  leases.'* 

It  is  however  objected  hy  the  appellant,  that  Dr.  BDair  ou^ht  not  to  have 
been  permitted  to  have  set  vp  this  demand,  after  an  acquiescence  by  ^e 

crown 
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crown  as  patron,  and  by  the  several  rectors  who  had  held  the  rectory  ever 
since  makiog  the  agreement  and  decree ;  and  particularly  after  an  acquies- 
cence by  Dr.  Blair  himself,  fiom  th^  end  of  the  year  1756,  when  he  was 
presented  to  the  rectory,  to  the  beginning  of  the  year  1782,  when  the  iw 
tbnnatlon  wa3  filed.  Acquiescence  cannot  be  urged  as  an  objection  to  tlie 
crown ;  and  therefore,  as  the  right  of  the  crown  in  quality  of  patron  of  this 
rectory,  would  be  materially  prdudiced  if  the  decree  of  l(»77  was  to  be  con- 
sidered as  8  bar  to  Dr.  Blair's  claim  of  tithes  in  kind,  it  might  perhaps  be 
nnnecessary  to  give  any  answer  as  to  the  acquiescence  imputed  to  him  and 
his  several  predecessors.  But  this  objection,  if  admitted  in  its  full  fbrce, 
would  have  but  little  weight,  when  it  was  understood,  that  Mr.  Adamson, 
the  rector,  who  was  party  to  the  decree  of  1677,  and  consequently  bound 
by  it,  lived  in  the  enjoyment  of  the  rectory  till  the  year  1718  :  Mr.  Dog- 
Worth,  who  succeeded  him,  held  it  four  years  only,  to  1722  5  and  Mr.  Ni- 
diolson,  the  next  succeeding  rector,  enjoyed  it  from  1722  to  1728,  only  a  space 
of  six  years ;  Dr.  White  Keonett  held  it  from  1728  to  1 740 ;  and  Dr.  Salter 
from  1740  to  17M :  So  that  Dr.  Blair,  who  could  not  be  considered  as 
claiming  under  any  of  the  former  rectors,  was  answerable  only  for  his  own 
acquiescence,  which  was  for  a  very  short  time  ;  considering  the  difficulties 
he  had  to  encounter,  in  obtaining  a  thorough  knowledge  of  the  ground  of 
tiie  appellants  claim  of  exempttoo,  against  the  united  efforts  of  the  whole 
parish,  whose  interest  it  was  to  prevent  him  from  acquiring  that  know- 
ledge. 

Another  objection  was,  that  tb«  agreement  could  not  be  rescinded  in  part 
if  not  til  ioto.  It  was  indeed  impossible  to  restore  Dr.  Blair  to  the  posses- 
sion of  all  those  rights  which  were  enjoyed  by  the  rector  before  the  agree- 
ment was  entered  into,  and  therefore  it  was,  that  the  respondents  by  their 
informatfon  itself,  waived  any  relief  in  respect  of  the  glebe ;  but  the  impos- 
sibility of  doing  the  respondents  complete  justice,  could  never  be  urged  as  a 
reason,  why  as  much  justice  should  not  be  done  to  them,  as  the  present 
state  of  things  would  admit :  And  as  that  part  of  the  agreement  respecting 
the'ttthes,  was  a  totally  distinct  matter  from  what  related  to  the  glebe,  the 
respondents  might  have  the  relief  given  them  by  the  decree  now  appealed 
from,  without  disturbing,  or  in  the  least  interfering  with  that  part  of  th^ 
agreement  respecting  the  glebe. 

The  hut  head  of  objection.  Was  the  prohibition  issued  from  the  court  of 
King's  Bench,  3  James  1.  by  which  it  was  said  to  appear,  that  the  rector 
was  not  entided  to  all  manner  of  tithes  in  kind,  but  only  to  such  titheable 
matters  as  are  therein  mentioned.  But  this  objection  would  receive  a  fiill 
answer,  when  it  was  considered,  that  no  final  judgment  was  ever  pronounced 
in  the  suit  in  which  the  prohibition  issued,  and  consequently  the  writ  of 
prohibition  itself  could  never  be  set  up  as  a  bar  to  the  rector*s  claim  of  what 
was  due  by  common  right :  Besides,  the  defence  arising  under  the  prohibi- 
tion was  inconsistent  with  the  recitals  in  the  agreement,  upon  which  the 
appellants  relied  as  the  foundation  of  their  claims  of  exemption.' 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that 
tlie  same  should  be  dismissed;  and  the  decree  therein  comf^ained  of, 
affirmed.— [Bro.  P.  C] 
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Held,  that  an 
tlie  wheat 
growhig  in  the 
field  miut  be 
eat  down  be- 
fore the  tithe 
of  any  part 
thereof  be  set 
out.  Sedfitmrt* 


M.  6  Geo.  3.     1/65.    Scacc.  - 
Mather  v.  Holmwood.    [3  Wood^  1 19.]    5  Bac.  Abr.  74. 

BILL^  by  the  rector  of  Biddenden^  in  the  county  of  Kent,  for  an  acconnC 
of  great  tithes  for  the  year  1763.  The  bill  stated,  that  the  defendants 
had  set  out  the  tithes  of  corn  and  grain  for  that  year  in  a  fraudulent  man- 
ner, and  that  the  plaintiff  had  refiised  to  take  them  away,  and  prayed,  that 
the  defendants  might  be  decreed  to  account  with  the  plaintiff  for  the  tithes, 
and  pay  what  should  be  due  to  him  on  account  thereof. 

The  defendant  Holmwood  admitted,  that  the  plaintiff  was  rector  of  the 
parish,  and  entitled  to  all  tithes,  both  great  and  small ;  and  he  set  forth  the 
particulars  of  the  several  lands  he  occupied  therein  in  the  year  1763,  and 
the  quantities  of  com  and  grain  arising  therefrom  in  that  year,  and  insisted 
that  it  then  was,  and  had  always  been,  the  usual  custom  of  that  part  of  the 
country,  for  the  farmers  who  sowed  com  or  grain  to  let  it  stand  till  it  was 
fiill  ripe  before  they  cut  or  reaped  it ;  to  carry  it  in  immediately  it  was  cut 
and  could  be  put  into  proper  shocks  for  tithing  ;  and  not  to  stay  till  a  whole 
field  was  cut  down,  for  fear  of  rain  coming  and  spoiling  it ;  that  the  farms 
being  small,  and  harvesters  scarce,  the  farmers  generally  reaped  and  mowed 
their  own  cqrn  ;  and  if  they  were  to  stay  till  a  whole  field  was  cut  before 
they  carried  away  any  part,  it  would  be  so  long  about  that  they  would  be  in 
dac^r  of  losing  all  their  corn  in  case  of  wet  weather  coming  on ;  that  it 
was  the  general  course  of  the  country,  and  the  constant  qiethod  for  farmers 
where  their  corn  was  taken  in  kind,  to  set  out  the  tithes  of  such  com  and 
grain  as  they  cut  it,  and  as  soon  as  they  could  put  it  into  proper  shocks  for 
tithing ;  as  it  would  be  attended  with  the  greatest  mischief  and  inconveni- 
ency,  as  well  to  the  rector,  as  to  the  fiirmer,  if  they  were  obliged  to  stay  till 
the  whole  field  was  cut  down  before  they  set  out  the  tithes  of  any  part.  He 
further  said,  that  in  the  year  1762  he  had  set  out  his  tithes  accordingly  ; 
and  he  denied  that  he  had  taken  away  any  com  or  grain  whatever  without 
setting  out  the  tithes  thereof  to  the  plaintiff,  or  making  him  a  satisfactioa 
for  the  same. 

The  other  defendants  put  in  similar  answers.  The  plaintiff  replied  ;  the 
defendants  rejoined ;  and  witnesses  were  examined  on  both  sides ;  and  upoa 
bearing  counsel ;  and  reading  die  answer ;  and  on  full  debate ;  the  court 
ordered,  by  consent  of  the  parties,  that  the  defendants  should  pay  to  the 
plaintiff  the  sum  of  five  pounds  twelve  shillings  and  eightpence  ;  and  the 
said  plaintiff  agreeing  to  accept  the  said  sum  as  a  satisfaction  for  the  tithes 
demanded  by  his  bill,  and  to  waive  the  takiug  any  account  thereof  (1),  it 
was  referred  to  the  deputy  remembrancer  to  tax  the  plaintiff  his  costs,  ex- 
cept as  to  the  demand  of  the  tithes  arising  from  three  acres  of  wheat  in  the 
occupation  of  Holmwood. 


(1)  It  is  said,  that  the  court  was  of  opi- 
nion in  this  case,  that  ail  the  wheat  nrowing 
in  a  field  most  be  cut  down  before  the  tithe 
4tf  any  part  thereof  can  he  set  out  5  ^ac. 
Abr.  74,  pi.  9.  Bat  it  seems,  that  this  point 


was  afterwards  more  fully  considerad  in  the 
case  of  Brtikine  y,  R^fflet  (2) ,  in  this  cooit» 
in  Iff.  9  Geo.  3,  in  which  it  was  detemlned 
that  the  tithe  may  he  set  out  aa  often  as  a 
reasonable  quantity  Is  cot  down. — {WiaodS\ 


(2)  Pojf,  M.  10  Geo.  3.  1769. 


H.  6  Geo.  3,    1766.    Skj^cc, 
Clarke  v.  Utapler.     [3  Wood,  121.]     GwiU.  926. 

¥1  ILL  by  the  Ticar  of  Uighwurth,  In  the  county  of  Wilts,  for  an  account 
:*-•  of  small  tithes,  particularly  the  tithes  of  clover  seed,  rye  grass  seed, 
and  other  grass  seeds,  which  had  been  sowq  and  grown  yearly  therein,  du- 
ring the  thi^ee  preceding  years  by  the  defendants  Fowl^  and  Lawrence. 
The  bill  stated  that  the  defendants  Stapler  and  Pickett  rented  part  of  the 

par- 

aU  nHmUUika^  the  court  held  he  was  entitled  to  those  Uthes,  although  the  impropriator  had  Immeouiriallj 
beea  iu  the  perception  of  them. 


17«6. 

The  tithes  of 
clorerseedf 
saintfoin  seed, 
and  rye  grass 
fteed,  are  snail 
tithes.    And 
the  vicar  bdng 
endowed  with 
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IMowttiage^  the  great  tithes  of  the  parish,  and  the  glebe  land  belonging  1766. 
thereto^  under  the  defendant  Harrey ,  the  impropriator  thereof ;  that  they  clarkje 
likewise  had  clover^  rye  grass,  saintfoin,  and  other  seeds,  as  well  as  other 
small  tithes,  upon  the  glebe  lands  ;  and  that  they  had  taken  ahd  carried 
them  away  without  making  him  any  satisfoction  for  the  same.  The  bill 
further  stated,  that  there  had  likewise  become  due  from  the  defendants  to 
the  plaintiff^  as  vicar,  divers  other  ecclesiastical  dues  ;  and  prayed,  that  they 
might  respectively  account  with  him  for  the  said  tithes  and  dues  s  pay  him 
the  amount  thereof  3  set  out  all  such  tithes  as  should  in  future  arise )  and 
'  that  his  right  to  the  said  tithes  might  be  established. 

The  defendants  Fowler  and  Lawrence  admitted,  that  the  plaintiff  was 
vicar  of  the  parish ;  but  scud,  that  they  could  not  tell  with  certainty  whether 
he  was  entitled  to  the  lithe  of  clover  seed,  rye  grass,  and  other  grass  seeds 
arising  therein,  or  to  any  compensation  for  the  same }  nor  whether  such 
grass  seeds,  or  any  of  them,  were  to  be  accounted  as  great  or  as  small 
tithes.  They  also  admitted  that  they  had  occupied  several  closes  in  the  said 
parish;  and  had  sown  and  planted  several  quantities  of  land  with  clover  and  rye 
grass, which  had  produced,  when  harvested  and  threshed,  several  quantities  of 
clover  seed  and  rye  grass  seed  ;  but  denied  that  they  had  sown  any  saintfoin 
seed  or  other  grass  seeds,  except  as  aforesaid.  They  also  said,  that  the  tithes 
of  all  the  several  sorts  of  grass  sown  by  them,  as  all  other  the  great  tithes 
yearly  arising  and  increasing  in  and  upon  their  farms  and  lands,  had,  during 
the  said  time,  been  claimed  and  taken  in  kind  by  the  defendant  Stapler  or 
her  agents,  as  lessee  of  the  great  tithes,  under  B.  Harvey,  clerk,  the  impro- 
priator thereof^  who  claimed  title  thereto.  That  they  had  for  the  time  afore- 
said, paid  to  and  for  the  use  of  the  plaintiff,  a  yearly  sum, « as  a  composition 
for  and  in  lieu  of  all  such  small  tithes  and  other  ecclesiastical  dues,  as  arose 
or  increased  within  that  time  upon  their  farms  and  lands^  and  which  they 
apprehended  the  plaintiff,  as  vicar,  was  entitled  to. 

The  defendant  Harvey,'  the  impropriator,  admitted  that  the  plaintiff  was 
vicar  of  the  parish,  and  as  such,  entitled  to  such  small  tithes  and  eccksias-* 
tical  dues  arising  therein  as  had  been  immemorially  paid  to  his  predecessors, 
but  not  otherwise  ;  and  he  denied  that  he  was,  as  vicar,  entitled  to  the  tithes 
of  clover iseed,  rye  grass  seed,  saintfoin  seed,  or  any  other  grass^ seeds  sowa 
and  grown  in  the  parish,  either  by  virtue  of  any  ancient  endowment,  usage, 
or  custom  observeid  therein,  or  otherwise  howsoever ;  or  that  his  predeces- 
sors had  received  or  taken  the  said  tithes  in  kind,  or  any  recompence  in 
lieu  thereof)  but  that,  on  the  contrary,  he  (Harvey)  being  seised  or  pos- 
sessed of  an  equitable  interest  in  the  rectory  impropriate  of  Highworth,  was 
entitled  to  the  tithes  in  kind  of  all  clover  seed,  rye  grass  seed,  and  all  other 
grass  seeds  sown  or  grown  within  the  parish ;  and  that  his  predecessors  had, 
for  time  whereof  the  memory  of  man  was  not  to  the  contrary,  or  from  the 
time  of  the  introduction  of  such  artificial  grass  into  this  kingdom,  constantly 
and  uniformly  received  the  great  tithes  thereof.  That  he  had  for  twenty- 
four  years  and  upwards,  been  seised  and  possessed  of  an  equitable  interest 
in  the  said  rectory  impropriate ;  and  that  he,  or  those  under  whom  he 
daimed  the  same,  had  always  been  in  the  quiet,  peaceable,  and  iminter- 
rupted  possession  thereof,  and  had  always  received  and  taken,  by  them* 
selves  or  their  lessees,  the  tithes  of  the  seeds  of  clover,  rye  grass,  saintfoin, 
and  all  other  grass  seeds  growing  or  arising  within  the  said  parish,  or  some 
recompence  for  the  same  in  lieu  thereof.  lie  further  said,  that  by  the  an- 
cient and  uninterrupted  custom  of  the  said  parish,  when  any  clover,  rye 
grass,  saintfoin,  and  other  artificial  grass  growing  therein,  had  been  suf- 
fered to  stand  for  seed,  the  same  had  always  been  considered  as  grain  ;  and 
diat,  by  the  like  custom,  when  the  same  was  cut  down  sooner,  it  had  been 
considered  as  hay.  He  denied  all  knowledge  of  any  entry  or  endowment  of 
the  parish  which  then  remained  in  the  registry  of  the  dean  of  Salisbury,  or 
elsewhere  ;  but  contended,  that  if  there  were  any,  it  did  not  affect  his  right, 
as  impropriator  of  the  said  parish,  to  the  tithe  of  such  seeds  ;  for  that  such 
tithes  had  been  immemorially  and  invariably  paid  to  the  impropriator  afore- 

said« 


234  TITUE  CASES. 

^'^^  W.  9  feed.  3.    1769.    Scacc.   ^ 

"^"^^^  Hulsev.Munk.    3  Wood,  211.     Gwill.  960. 

Modmet^At,  "iTJILl  by  th^  lessee*  under  the  urchbishop  of  Canterbury,  of  the  rectory 
^f^^^M'^^d  '^^^'^^PPledore  in  the  county  of  Kent,  for  an  account  and  paynaent  of  the 
of  2t.  for  every   ^^^^^^  of  corn,  grain,  and  hay. 

acre  of  lent  The  defendants  insisted  on  a  modus  of  4#.  for  every  acre  of  wheat,  and  a 

corn,  reaped      modus  of  2*.  for  erery  acre  of  lent  com,  reaped  within  the  said  rectory,  in 

tonf  lifue^f  ^^^^  ^^  ^*  ^^^^  ^^  ®"*^^  wheat  and  lent  corn,  and  alleged  such  moduses  to 

tbe  tithes  of        ^  payable  yearly  on  the.  feast  of  St,  Thonias4h^  Apostle. 

each  wheat  The  court  declared  both  modases  to  be  rank ;  and  decreed  the  defendoots 

and  lent  com,     to  account  for  the  tithes,  with  costs, 
payable  yearly, 

otf  thte  feast  of  St;  Hiomss  the  Apintle,  held  void  fot  n^kneM. 

'■    '•  ..    .'   :i:    .>!.....       •  .1      i   :  ■    •  '■  .    !•  i        "  *•' 

'  '         H.  9  Geo.3:   1769    K.B.:   ' 

;'  ;     :      .         Ri^fmpClofke, ,  ,[5  T.  R,  J266,  in  nckkr]    Qwilt  960-     . 

HeM,  Ih jrih  rte-^  X^  HO  VCtioQ  on Ahe  Matute  f^v  not  setting  out  tithes;  Yatbs;  J.  insmnnaing 


^**"^  ^^i  'A  ^.UP^  (Nicjury>  aaidxhai  dw  lame jeridence  was- admissible  in  this'  (thoog^  ^ 
£dw!ls!<f^  aot  P^'^^  statuteXas  to  proof  of  title,  as  if  it  had  been  in  ejectment ;  and  therefore 
Hurlnrtnif  fA  i9^n*^.  dcjidn  aad  eYidenees  were  liable  'to  he  lost,  he '  siiould:  consider  a 
tiUlcs»  thftt  llie  k99gtb.  pf  posse«^kln  Bad.peroeplion  of  the  tithes  as  sufficient >t^le.  But'  yet 
aam^^dtobe  ^  tiilhes  property  lay  io  grants  he  should  -  consider  twenty  or  thirty  years 
1*^2^^^-^  ppsse^^ioft.  as  ytwj  wieak  evidence  of  title  unaccompanied  by  deeds  i.  buft  in 
atfaekktfiJiiit  A^  present  casa:  the  plaintiff  produced' -deed*  for: near  a  century  past,  in 
p^nadstasttte,  jSKhi^rb  Y^the  h«y  waa  conveyed ;  which  he  held  sufficient  evidence.;  And  he 
into  proof  of  ^{d,  in  anac^i^Usof  this  kindiih  thought  it  neeessary  to  prove  perception  of 
2^^J^™  itit)^Q9 JaUo^ctirUhin: forty, ydsrs  Aefore  actiott  hrought>  aaaldgous  to  the 
jaeat ; *Sat  as  JHSmPPUig  of  ttift  leglsiatore  at  thetime  of  makio^  the  act  j  which  mentions 
lUbrnptapetif  ^hat  in  .  order  to  jenlitle  the  plaintiff  to  the  action  the  .tithe  tuiwt  hove  been 
]ay^la'|itiit,  p^  wiAio  fortf  yeats  liefbm.the  snaking  thd  iiet.  The  dtfendant  proved 
^■MiSnrSn  *  PftJWent  rf  ls:.A/.;foraboiitiiflf  jwcavback  j  and  it  appewccA that  the 
ffBromfMitfd  ?jC^U^  .of.  fthe.  tithe  .lufottld  not  at  most  ifini  ampuntedto  above  lAs.  per 
bydttd8;i»#tld  iO||iiii«i9,  at  thts  day.  <  This  ^hu^aid)  sairqnred  of  a  rahkmodiif,  imd  looked 
\^,V^^.T^  more  like  ^iCcyiventipoal  painodent :  for  if  it  were  taken  as  modus,  it  most 
'^j^f^.fll .  )iay^  subsisted  time  but  of  ^od,  which  was«as  far  back  aa  Aichard  Sd'a 
f  tfaiil  rti't^i  '^me;  Jmd  at  that  time.  \s.  Qd.  was  as.  much,  aa  1S«.  at  this  day;  and 
that  In  aaae*  Uierteftfe  must  havis  been  the  fi|ll  value  t>f  the  tithes.  And  he  thought  this 
tiod  on  this  w;^  J^e^Qfily  leg^  ^ction  ibr  the  trial  of  right  haititbes.  Ha  thaught  it  ai  fair 
*^^*^****  y^fLy  of  trying  it,  wherever  it  had ^bees  paid  widiin  twenty- atr thirty  years  j 
^owe^wviM'  ^^'^  ^^^^  ^^^»  ^^  thought  it  would  be  hard  to  subject  the  party  to  a. penalty 
tion  of  tithea  in  whij^h  included  in  the  idea  of  it  a  wilful  and  criminal  dcfoult  in  the  defendant, 
kind,  within  The  plaintiff  had  a  verdict  $  and  the  finding  was  4s.  for  the  single  value  of 
40  yean  before  ^j^^  ^ithe  (not  by  wav  of  damage),  leaving  it  to  the  court  to  treble  it. 
JXSto^  Ti/.  «&  Q  IT.  3.  c.  II.  astocoste. 

the  reasoning  of  the  legisliaure  at  the  time  of  making  thV  dct,  which  mentions,  that  to  entitle  the  plaintir 
to  the  action,  the  fithe  must  have  iKen  pf»id  within  40  years  before  the  making  of  tiiat  act. 

*  * 

(1)  Mr.  Justice  Bvi'LEBy  in  the  case  of  M  the  same  case  as  Kynastim  r.  Zlidben, 

MitckeU  V.  ^aiJkr,  5T.  R.  2(0,  post,  E.  dtedby  LordKBNroN,loif»teM/T.IFatter. 

1793,  read  the  above  cas^  from  a  ipannscript  Mr.  Justlcps  Bullbr,  however,  conaidercd 

note,  under  a  miaapprehcn^Mcm  that  it  might  it  A  loole  note,  and  not  t6  be  depended  on. 
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M.  I06eo.3.    1769.    Scacc.  1709. 

Erskiney.  Hufile  and  Brewiier.   [3  Wood,  240.  MS.]    GwUl.  961 .       wvw 

TIE  l>ill  stated^  that  the  plaintiff  was  coHated,  instituted^  and  inducted  Tlioagb,  gtne- 
into  the  parish  church  of  Wickham  Saint  Paul,  in  the  county  of  Essex,  JjU^i^^^*"** 
atad,  by  virtue  thereof,  had  become  entitled  to  receive  the  tithes  of  corn,  ^^      y^^  ^^ 
grain,  hay,  wool,  lambs,  and  other  tithes,  as  well  great  as  small,  arising  to  be  set  out 
therein  3  that  the  defendants,  for  some  time  past,  had  occupied  several  until  the  whole 
&rms  and  lands  therein,  aad  had  arising  and  growing  thereon  corn,  grain,  ^!^  ''f '**?J^' 
hay,  and  other  titheabk  matters,  the  tithes  of  which  they  had  refused  to  ^JiYt  ^^|J^* 
pay  ;  that  th^  defendant  Ruffle  had  compounded  with  him  for  his  tithes  ^th  the  mom 
for  tiiree  years,  ending  at  Michaelmas  1765  $  that  he  had  since  pretended  or  Afferent 
to  aet  forth  the  tithes  of  miUc,  ecgs,  wood,  pigeons,  &c.  but  had  set  forth  «>'?  of  com  or 
the  same  illegally  $  th4t  the  defendants  had  kept  cows  and  sheep,  which  Suferent'tiroes  • 
had  calves,  milk.  Iambs,  and  wool ;  that  they  had  also  sows,  which  had  q^  the  weather* 
pigs ;  that  they  kept  poultry,  which  had  produced  young  ones  and  eggs  ;   ii  catching,  the 
that  they  had  topt  and  lopt  several  pollards  and  other  trees,  and  had  made  a  ^^^^^  *  P*^ 
number  of  faggots^  brush  wood,  and  other  wood  thereout,  which  they  had  ^^tfcw  muS** 
bonM  and  di^osed  of;  that  they  had  cut  various  fields  of  com  at  various  caUr  qimn^ 
times,  and  set  out  th^  tithe  com  in  sheaves  and  not  in  treaves,  as  tliey  ought  which  may  be 
to  have  done ;  and  that  they  had  subtracted  the  tithes  of  all  the  said  matters  ■<>  nt  out  ntnt 
and  things,  and  had  refused  to  make  him  any  satisfaction  for  the  same.  The  ^^^^g  .'^' 
bill  therefore  prayed,  that  the  defendants  might  account  for  all  and  every  \^i  geaerally 
the  said  tithed,  and  pay  the  trae  and  just  valtie  thereof ;  .and  that  the  plaib-  speaking,  it 
tiff's  right  to  the  same  might  be  established.  mvat  be  a  rea- 

•  The  defendants  admitted  that  the  plaintiff  was  inducted  into  the  said  rec-  5^''*^^^^^^ 
tory  about  May  17^,  and  was  entitled  to  the  tithes  of  all  com,  grain,  hay,      com  isregn- 
wool;  iambs,  and  aU  the  tithes,  gr^t  and  small,  tenths,  offerings,  and  other  larly  titheable 
duea  and  duties  arising  therein.  '  In  the  sheaf. 

The  defendant  Ruffle  said,  that  he  had  ever  since  February  1768,  occtqpied      S^^ft  rorn) 
Wickham  Hall  fartn,  and  RowFs  Crofts  ^m,  and  had  several  titheable  mat-  ^  tit^eabSfTin 
tfers  thenson,   the  tithes  whereof  in  kind  tlie  plaintiff  would  have  been  en-  the  cocks,  and 
titled'to,  but  that  he* compounded  >nth  him  at  812. 10«.  per  annum  for  all  not  in  the 
his  ti&eff,  great  and  small  j  that  he  had  paid  the  same  to  Michaelmas  1765  5  *!r^^JL£?l. 
and  thai  tl^refore  the  plaintiff  was  not  entitled  to  a  discovery  of  tithes  an-  be^MM  be« 
terior  to  that  time' ;  that  from  Michaelmas  1705  to  Michaelmas  1766,  he  fore  tithed. 
hadTeaped,  cut,  and  mowed  com,  grain,  and  hay  from  off  the  said  lands^      Woodbnmed 
but  that,  as  he  had  duly  set  out  the  tithes  thi^reof  for  the  plaintiff  to  take  ^  thehoose  ia 
aw»y^  if  he  had  been  so  minded,  he  had  not  kept  any  account  thereof  5  that  ^\^^tSf\)f 
he  had^  during  the  same  time,  kept  and  depastured  on  his  said  lands  twenty  common  right, 
cows,  from  which  he  had  seventeen  calves ;  that  the  plaintiff  had  two  of  hot  may  be  so 
them  for  th^  tithes,  whidh  were  more  than  he  was  entitled  to  ;  and  that  a  ^^,S^^^ 
Ml  and  ftir  tenth  of  the  ttiilk  during  that  year  was  duly  set  out  for  tithes,  meal  ofmiUc  la 
and  which  the  plaintiff  took  away ;  that  he  also  kept  and  depastured  there-  dae  of  common 
on  seven  score  of  wether  sheep  and  ewes,  and  two  rama ;  that  he  had  from  right,  and  it 
the  said  eWes  e^hty-foiir  lambs ;  that  he  render^  eight  of  the  said  lambs  wonWbelncon- 
for  tithes,  which  the  plaintiff;  took  away ;  and  that  he  had  pakl  2*,  6d.  as  a  fo^^*^^ 
aatiBfiicCioQ  for  the*tithe-of  the  remaining  four  lambs,  which  was  more  than  a  day,  when 
th^^tepth  of  their  value  ;  that  he  did  not  set  out  his  tithe  wool  in  kind,  .as  each  time  there 
Itieybad  agreM  tharit  should  be  sold,  and  that  the  plaintiff  should  receive  might  not  be  a 
the  tenth  part  of  the  money,  and  which  he  had  accordingly  received  ;  that  he  ^^ 
had  also  kept  some  sows,  which  had  two  farrows  j  that  the  plaintiff  had  a 
a  pig  of  each  liurrow  for  the  tithe ;   that  he  also  had  a  pigeon -house  from 
which  he  had  several  dozens  of  pigeons,  but  that  as  they  were  generally 
eaten  and  spent  in  his  fiimily,  he  did  not  pay  to  the  plaintiff  the  tithes  thereof; 
that  he  had  poultry,  fruit,  garden  stuff,  and  wood,  for  which  he  paid  the 
plaintiff  the  full  tenth  part ;  that  he  had  cropped  many  pollards  and  boiling 
trees,  but  that  he  did  not  set  out  the  tithes  thereof  because  they  were  con- 
sumed in  his  house  as  fiiel ;  and  he  denied  that  he  had  concealol  any  tithes 
Irom  the  plaintiff.     He  also  denied  that  he  had  ever  pretended  that  the  plain- 
tiff 
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17Cf9.         tiff  must  take  away  his  tithes  from  time  to  time,  as  he  had  set  them  out^  or 
BHSKiNK       that  he  might  set  out  the  tithes  of  any  single' field  as  often^  and  at  as  ii^any 
times,  and  in  as  small  quantities  as  he  thought  proper,  or  that  he  need  not 
cut  the  whole  field  before  such  separate  parcels  of  tithe  were  set  out ;  but 
he  admitted,  that  he  had  declared,  that  he  was  not  obliged  by  law  to  cut 
down  the  whole  of  a  field  of  corn,  before  he  proceeded  to  tithe  and  carry . 
away  any  part  thereof.  The  defendant  further  stated^  that  it  was  not  usual  or 
customary  fur  the  fieu'mers  in  the  said  parish  and  neighbourhood  to  wait  until 
the  whole  field  of  corn  was  cut  down  before  they  began  to  tithe  and  carry 
away  any  part  of  it,  (unless  the  fields  were  very  small  and  the  weather  very 
fine)  for  that  it  had  always  been  customary  for  them  to  begin  to  cut  and  get 
in  their  corn  as  was  convenient  for  them  and  the  weather  permitted,  and  to 
set  out  the  tithe  of  whtit  they  cut,  without  waiting  till  the  whole  field  was 
cut  down ;  and  he  insisted,  that  the  plaintiff  ought  to  comply  therewith, 
for  if  the  farmers  were  oblige<l  to  >vait  till  the  whole  field  was  cut  down, 
the  com  in  general  must  necessarily  lie  many  days  exposed  (after  being  fit 
to  be  carried),  and  so  remain  liable  to  all  the  hazard  and  uncertainty  of  the 
weather,  whereby  it  would  be  in  danger  of  being  spoiled  or  greatly  dam- 
aged, especially  in  a  wet  and  unsettled  season  ; ,  that  in  inclosed  lands,  if 
wheat  gets  wet  ai^r  being  cut  and  bound  in  the  sheaf,  the  sheaves  must  be 
opened  in  order  to  be  dried,  which  takes  up  a  considerable  time,  in  regard 
the  wind  has  not  the  same  power  of  drying  there,  as  in  open  countries ;  that 
when  the  wheat  is  once  wet  after  being  fit  to  be  carried,  if  it  do  not  quickly 
dry  again,  the  kernels  are  apt  to  grow  and  shoot  out,  and  the  com  becomes 
bad  and  unfit  for  sale ;  and  that  the  damage  the  corn  would  luid  must  often 
sustain  by  lying  in  the  field  in  a  rainy  season,  would  not  only  greatly  affect 
the  farmer's  Interest,  but  in  its  consequence  and  extent  become  of  public 
concern,  by  being  prejudicLil  to  the  welfare  of  the  comolunity.     The  de- 
fendant further  stated,  that  the  plaintiff  in  the  beginning  of  August  1766, 
(but  not  before  he,  the  defendant,  had  cut  some  corn)  told  him  that  he 
would  not  accept  any  corn  for  tithe  until  after  the  whole  field  was  cut  down 
before  any  tithe  was  set  out,   and  the  whole  tithe  set  out  before  any  part 
of  the  corn  was  carried  off ;  that  he  luid  told  the  plaintiff  that  the  said  Die- 
thod  was  new,  unprecedented,  and  impracticable  -.  and  that,  if  he  complied 
with  it,  and  the  season  should  prove  wet,  he  must  unavoidably  lose  the 
whole  or  the  greater  part  of  his  crop  of  corn  ;  and  that  the  plaintiff  ought 
therefore,  in  justice,  to  continue  to  take  his  tithes  in  the  same  manner  as  his 
predecessors  had  always  done.     Ha  set  forth  the  quantity  of  corn  which  he 
had  cut,  and  said,  that,  he  had  set  out  the  tenth  sheaf  at  the  different  times 
he  had  cut  the  same  )  that  it  was  not  customary  and  usual  for  the  farmers 
in  that  neighbourhood  to  set  up  tithe  wheat  in  treaves  when  they  set  up 
their  own  ;  and  iie  spoke  as  to  his  barley,   peas,  and  oats,  the  tithes  of 
which  he  said  he  had  set  out  in  swarths,  and  not  in  cocks  or  shocks,  for 
4hat  cocking  or  shocking  of  soft  corn  was  never  practised  by  the  farmers 
within  the  said  parish  and  the  country  about  it ;  and  that  he  therefore  con- 
ceived, that  the  fairest  and  most  unexceptionable  way  of  tithing  soft  com 
was  by  setting  out  every  tenth  swarth. 

The  defendant  Brewster  said,  that  he  had,  since  the  plaintiff  became  rec- 
tor of  the  parish,  occupied  lands  therein,  which  were  his  own  property ; 
that  he  had  to  Michaelmas  1765,  duly  rendered  and  set  out  the  tithes  of  all 
his  corn,  grain,  and  hay,  which  he  had  reaped,  cut,  or  mowed  from  off  the 
said  premises ;  that  the .  said  tithes  had  been  taken  and  accepted  by  the 
'  plaintiff  without  any  objection  -,  and  that  for  tthe  year  1766  he  had  set  out 
his  titheable  matters ;  and  he  spoke  to  the  same  effect  as  the  defendant 
RuflBe  had  done,  as  to  the  manner  of  setting  out  the  tithes  thereof. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  witnesses  were  exa- 
mined on  both  sides  ;  and  upon  heRriog  counsel  seveml  days  -,  and  reading 
the  proofs  in  the  cause  -,  the  plaintiff's  counsel  objected  to  the  reading  any 
evidence  taken  in  this  cause  relating  to  the  custom  of  tithing  in  other 
parishes^  and  the  court  allowed  the  objection. 

And 
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And  ihe  cause  now  .standing  for  the  opiQion  of  the  barons>  the  court, 
which  was  full,  dismissed  the  bill,  hot  without  costs  against  Ruffle,  as  to 
the  tithe  of  wheat  in  Wiggous  Leys,  Rowls  Croft,  and  Twillage  ;  and  aUo 
as  to  the  tithe  of  calves,  bay,  wool,  lambs,  pigs,  eggs,  poultry,  apples,  milk* 
wood,  and  pigeons ;  but  decreed  him  to  account  for  the  tithe  of  the  wheat 
in  Lambor  Field,  Sandpit  Field,  and  Hulder^s  Mead,  according  to  the  value 
of  such  tithes ;  and  also  for  the  titlies  of  the  barley,  oats,  and  peas  which 
he  had  on  all  the  lands  by  him  occupied  in  the  said  parish,  according  to  the 
values  thereof,  without  costs. 

I1ie  court  also  ordered^the  biU^  as  against  Brewster,  to.be  dismissed  with- 
out costs  as  to  the  tithes  of  milk,  wool,  lambs,  pigs,  poultry,  af^lCiB,  peas, 
and  garden  stuff;  but  the  last  named  defendant  was  d|?creed  to  account  for 
the  tithes  of  wood  and  oats  in  Honey  Croft  (not  accepted  by  the  plaintiff)  ; 
and  also  for  the  agistment  of  dry  and  unprofitable  cattle  on  the  lands  occu- 
pied by  him  in  the  said  parish  during  the  time  demanded  by  the  bill,  accord- 
ing to  the  value  of  such  titheable  matters. — {^Wood*"] 

The  Barons  determined  the  following  points.  1st,  That  of  common  * 
right,  if  there  be  no  custom  to  tithe  wheat  in  the  shock,  it  ought  to  be 
tithed  in  sheaves,  and  that  it  is  not  necessary  to  give  notice  of  having  set 
oot  the  tithes,  but  that  the  tithes  set  out  and  the  other  nine  parts  ought  to 
renudn  in  the  field  a  reasonable  time  together,  so  that  the  parson  may 
view  theiu.  2dly,  That  the  rule  supposed  to  have  been  lately  established 
in  this  court  (I),  that  the  fanner  ought  not  to  tithe  or  carry  any  part  of  the 
field  till  the  whole  was  cut,  was  not  well  founded ;  but  still  they  held,  that 
he  ought  not  to  tithe  or  carry  any,  until  so  much  was  cot  as  would  leave  at 
least  one  load  for  the  tithe ;  and  in  case  the  inclotnre  was  too  small  to  af- 
ford that  quantity  as  tithe,  then  that  the  farmer  ought  not  to  carry  any  until 
the  whole  was  cut,  except  in  catching  weather,  ddiy.  As  to  soft  corn,  (bar- 
ley, oats,  8lc.)  that  it  ought  to  be  tithed  in  cocks,  and  not  in  ranges,  rowH, 
or  swarths. 

The  coartalso  held^  that  the  tenth  meal  of  milk  is  due  of  common  right; 
and  as  the  vicar  of  common  right  was  bound  to  fetch  the  tithe  milk,  it  would 
be  inconvenient  to  send  for  it  twice  a  day,  when  the  quantity  might  be  less 
than  a  pint.— [Al  5.] 

(I)  Mttiher  v.  H^kammd,  tuUe,  p,  212. 

M.  10  Geo.  3.     1769.    Scacc. 
JFood  y.  Uwrrifm.     [3  Wood,  250.    Amb.  568.]     Gwill.  970. 

npHE  bill  stated,  that  about  the  12th  of  February  1763,  the  phuntiff  AniMoewM 
-■•    was  presented,  instituted,  and  inducted,  into  the  rectory,  parsonage*  ^l'*^^^  *®  ^ 
and  parish  church  of  Hemsworth,  with  iu  rights  and  appurtenances,  in  f^^iiSdeiiidon 
the  county  of  York,  and  had  ever  since  been  and  then  was  the  lawful  rec-  oftheoccupkri 
tor  and  incumbent  thereof,  and  as  such  entitled  to  all  tithes,  great  and  BMkmg  the 
small,  and  other  ecclesiastical  dues  arising  therein,  and  in  the  titheable  ^thesofthe 
places  thereof  3  that  the  defendants,  during  the  year  1763,  occupied  divers  ctevwhltohay 
lands  and  tenements  in  the  parish,  and  had  grown  thereon  clover  3  that  4io  tithes ihoald 
the  said  clover  had  been,  during  that  year,  twice  mowed,  severed,  and  he  pajable  for 
made  into  hay  >  that  they  also  had  agisted  and  depastured  barren  and  ^^  wcond 
unprofitable  cattle  ;   that  they  had  also  had  large  quantities  of  turnips  ;  Sil aociiT*' 
that  the  tithes  of  the  said  several  matters  had  become  due  to  the  plaintiff,  torn  is  good, 
and  ought  to  have  been  paid  him  in  kind,  or  some  satisfaction  made  to   ModuMt,  oi4s. 

liim  lrki>  iliA  ankriA  •     Kiif  tKnt.  tfiAV  r«iAiootff  Aii-KA**  t/\  qo*  «^nf  nm  «%a«*  .»»..  42aU.^«       for  cverv  ten 


him  for  the  same  -,  but  that  they  refused  either  to  set  out  or  pay  any  tithes,  ***'  •^'V  *^ 

-        -  -  givehim  any«coount  of  ^f  fttS:^? 


except  the  tithe  of  the  first  crop  of  clover,  or"  to  give  ^  ^ 

the  nature,  quantities^  or  value  of  such   titheable  matters  and   things,  of Zf.'foreray 

The  bill  also  charged,  that  clover  had  not  been  sown  and  grown,  immemo-  fiTesochlambe; 

rially  m  the  parish  )  and  prayed  that  the  defendants  might  account  for  and  of  44/.  a-pieoe 

pay  the  said  tithes.  for  aU  such  od- 

The   for  all  radi 
■boff  fire,  and  ^ndfer  ten,  also  4tf.  a-picce,  payable  yearly  at  the  same  time  with  tillic  wool,  in  lieu  of  the 
tithM  of  sudh  lattibe  1  sod  for  all  other  lambs  bred  withio  the  parish ,  3d.  yearly,  payable  as  aforesaid,  in  lieu 
of  the  tithes  of  all  sooh  o^hcr  himbs,  held  severally  void  for  raukoess. 


aae  tithe  cases. 

The  defendants  admitted,  tbat  the  plaintiff  was  rector,  and  entitled  to 
the  great  and  small  tithes,  and  other  ecclesiastical  dues  of  the  parish. 

The  defendant  Harrison  said,  that,  in  the  year  1708,   he  occupied  three 
acres  of  land  in  the  parish,  which  he  had  sowed  with  turnips  -,  tiiat  the 
value  thereof  was  seven  shillings  and  sixpence  an  acre,  the  same  being 
remarkably  bad  that  year  ;  that  his  sheep  had  fed  upon  and  eaten  all  the 
said  turnips  on  the  ground ;  that  the  plaintiff  had  before  received  the  tithes 
for  such  sheep ;  that  he  did  not  sell  any  part  of  the  said  turnips,  neither 
was  any  part  thereof  drawn  or  pulled  up.     He  also  said,  that  he  had  occu- 
pied, during  the  year  1768,  five  acres  more  which  he  sowed  with  dofver 
seed;  that,  he  had  out  and  made  the  first  crop  thereof  into  hay  5  -  that  he 
had  duly  set  out  thlB  tithes  thereof  in  great  cocks  ;  and  that  the  pluntiff 
had  received  and  taken  (he  sam«  away ;  that  aft^rwards^  and  during  the 
said  year,  he  had  cut  the  siud  clover  a  second  time,  and  made  the  same  into 
ha/;  that  the  said  second  crop  was  not  Worth  .more  than  one  shilling  and 
sixpence  an  acre  ;  that  he  did  not  render  or  set  out  the  tithes  thereof,  nor 
make  the  plaintiff  any  satisfi^stion  for  the  same,  as  he  apprehended  tliat.  no 
tithes  were  due  to  the  plaintiff  for  the  same.    He  aiso  said,  that  he  did  nM 
feed  or  depasture  within  the  said  parish. or  the  lihecties.  thereof,  in.ihe  emi 
year,  any  barren  or  unprofitable  cattle •>  exo^t^t  cattUibred,  kept,,  or.  uaed 
for  the  plough  or  pail ;  and  he  insisted  that  no  tithe. w»s  6xm  olpayaUe  J^ 
tnei sS0W«  .   i  J  ...• 

The  defendant  Wilson,  put  in  the  like  answer,  as  to  ek^er,.  pud  aaid,  Hiat 
be  hi^d  no  turnips  in  the  year  1768  ;  that  he.  k^pt  tome  evtes  from  which 
he  had  lambs,  the  tithes  of  which  he  tendered  to.  plaintiff, .  aocording  ta  the 
custom  of  the  parish,  but  that  the  plaintiff  refused  to  aec^t.of  the  saoMLt 
that  he  had  not,  in  the  said  year,* depastured  in  the  parish^  or  the  liberties 
thereof,  any  barren  or  unprofitable  cattle,  save  what  were,  bred  or  kqit  and 
used  for  the  plough  and  pail ;  and  that  no  tithes  .were  due  for  depasturing 
such  cattle.  .... 

Both  the  defendants  insisted,  thiU.no  tithes  of  any  second  crop  of  clover 
in  the  same  year  in  the  same  parish  hadever  been  rendered  or  paid.  After tiie 
tithes  of  .the  first  crop  thereof  had  ia  the  same  year  been  nuule.  into  hxf, 
and  paid  to  the  rector  or  his  fiarmer,  or  satisfaction  made  to  him  in  lien 
of  the  tithes  of  such  first  crop ;  tiiat  no  tithes  of  such  second  crop  had  ever 
been  claimed  or  demanded  until  lately  by  the  plaintiff;  that  the  making  by 
the  occupiers,  at  their  own  essence,  of  the  tithes  of  Uie  first  crop  of  dover 
into  hay  in  great  cocks  for  the  rector.  Jiad.for  time  unmemorialbeen  a^^oeHed, 
deemed  and  taken,  as  and  for  a  satisfaction  ot  tithes  of  the  second  crop, 
and  had  been  accepted  as  such  by  the  former  rectors  of  tl^e  parish  .^^   '^^Y 
further  indsted,  that  the  tithes  of  lambs  were  not  due  pr  payable  in  the 
said  pat*ish  in  kind^  for  that,  hy  an  imuiemorial  custom  therein^  used  and 
approved,  the  owhers  of  lambs,  fiona  time  to  time  lambed  or  fallen  in 
the  psri^t  or  the  limits  thereof,  had,   from  time  to  time,   immemori- 
ally  paid  and  used,  and  of  right'  ought  to  pay  to  the  rector  of  the  pa- 
rish, or  his  farmer  or  tithe-gatherer  tbere  for  the  time  being,  a  modus  or 
customary  payment  in  money  o^  four  shilling;s,  and  no  more,  for  every  ten 
lambs  depastuj^d  or  fattened  ;  two  shillings  and  no  mote  for  every  ti[ve  such 
lambs  y  fourpence  a  piece  for  all  under  five ;  .and  for  all  above  five,  and 
under  ten,  fourpence  a-piece,  and  no  more,  yearly,  at  the  time  .when  the 
rect6r*^  tithe-eatl!ierer  or  farmer  thereof  collected  the  tithe  wool."  in  heu  of 
the  tithed'  of  such  lambs  :  and  for  all  other  lambs  bred  within  the  saTd 
parish  thteepenc'e  and  no  more^  .yearly,  payable  as  aforesaid,  for  and  in 
lieu  and  lii  &tisfaction  of  the  tithes  of  and  for  all  such  other  himbs  ;•  thift 
such  fkoiiuea  frad,  ifrom  time  to  time,  dqring  all  the  time  aforesaid,  beeh 
accepted  and  tdkeh  in  lieu  and  satisfaction  of  such  tithes  by  the  rector  of 
the  parish,  or  his  former  or  tithe-gatherer,  till  lately.    They  further  insisted, 
that  by  the  immemorial  custom  of  the  said  parish,  the  owners  of  sheep 
from  time  to  time  fed  and  wintered  therein,  and  sold  before  they  were 
clippec^.'had  ipomempriaUy  ptiid.to  the  rector,  his  fieumer  or  tithet-gatherpr. 
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a  modus  of  one  pennjj  and  no  more,  for  every  such  fheep  yearly  at  Lady 
Jkij,  in  lieu  of  the  tithes .  of  and  for  the  depasturing  and  agistment  of  all 
such  sheep ;  that  such  modus  had  been^  from  time  to  time  during  all  the 
said  tlme^  accepted  and  taken  for  and  in  lieu  and  satisfactiou  of  such  tithes 
hy  the  rector;  his  farmer  or  tithe-gatherer,  until  lately.  They  denied  t*hat 
that  they  had  subtracted  any  tithes  whatever  which  were  due  to  the  plain- 
tiff, save  only  as  aforesaid,  and  the  said  moduses  which  the  plaintiff  had  refused 
to  accept }  and  they  averred  that  they  all  along  had  been  and  were  respect- 
ively ready  to  accoimt  with  and  >pay  him  the  same,  and  that  they  never  had 
refused  so  to  do. 

The  plaintiff  replied  ;  the  defeibdaots  rejoined;  and  witnesses  were  exa- 
mined on  both  sides;  and  upon  hearing  counsel  on  the  Seth  day  of  June 
•last  on  both  sides  ;  and  resding  the  answer  otid  several  depositioi&s  taken 
in  the  cause,  the  further  hearing  of  tte  caiis^  was  adjourned  to  this  present 
term,  to  be  fbrther  heftid  and  argniid  upon  ast  ta'tiie  questions  of  clovertmd 
the  fiio(/iw  for  Isimbs;  «The  eatee  Come  bd  to  be  further  faeard^lhisxiay  $ 
and  upon^  foil  debate-^  the  matter ^  the*  coirfrt  dedartsd,  that  the  modiies 
aHeged'ki  the  pleadings  Ibr  la^bs  fbttened  of  depastured  were  totf  rank<; 
and  ordered  the  defendant  Wilsoti  to  account  -with  the  plaintiff  for  thetiliKs 
in  kind  of  all  the  lambs  and  sheep  by  him  fattened  and  depastured'  in  the 
parish  iii the  yoikii  1763,  and  Satisfy  th«  plaintiff  ibrihe  sarnie. 
-  The^court  further  ordered* the- c^fendadt^Haniton  likewiae  to  acootanttfor 
tile  tithed  of  agistment  of  ^  barreti  and  unprofitable  cattle  by  him.  fed -and 
depairtvred  wiUiin  the  parish  during  the  taid.  tinite,  inad^to  satisfy  Uie 
plaSntSff  the  same«-^/^<>od;]  -i       .      ..-jvf  ;  '<» 

.     .       !».;..  .*...•  '      -f      i  .     .'•:•■'.'* 

As  to  the  ^modks  for  ck>v(er,  Huss&yruid  Maddocks  argoed,  on  die*  part  «f 
the  ^aiittiff/ that  it 'was  bed,^  being  Mid'fbrcloi^er';   bbeausS  doverhad  n6t 
beeli  sowto  in^  Etogladd-  in  litiy  ^aiMaty^faf  so  long  a  time  as  WftS  uiscessaify  ' 
to  support  a  tiiMtw  foi^  it.  '     :       -      :     ^  :  .  .    ,       i       ^ 

On-Ihe  other  haasd,  Amhlef  eX^iitMrOon  eontended,i  thaft  it  was  merdy 
an  hnt)ropri«t7  of '  expression -ilft. laying  the  in^dus  for  clover :  that'  if  it  had 
beett  laidfbv  gfsrs«  made  inC^^irfy,  i«  hAdi  been  well  ehoogh  ;  for  though  *<' 
4Aowt^  might  net  have  beeii  8<$wn  in  dny  quantity  sit  the  time  when' tlie 
fltodM  js  'prcjiimed  io  comnMince,  yet,  being  a  species  of  grass  it  would  be 
covered  by  a  modus  for  grass  generally  :  that  the  court  looks  to  the  sub* 
stance  of  the  defence,  and  the  t^e  merits  0f^e  questbn^-wititottt  tegarding 
the  words  of  it  i  and  in  cali^  ther^  is'contrddietbry  evidclnce,will  ifircd  an  issue. 
^iteMsr  alsc^dled  the  csiMi  <4-€k&pntsmiv.StMilh{h)y  >before  LordrHAmr*- 
wioKS^  as  being'  *stonge^  case  ;  because  the  thing  there  excepted  out  of 
the  msdas  Was  not  a  spedes  bf  the  geiiii^  whklr  wnaeo^rered  byrthie'insiftfr; 
and  yet  im  ksne  Wai  iMreet^d. 

The  Barons^  having  taken  time  to  consider,  were  of  opiiii6n,' thnt  the 
mod^  as  laktlTAs  not  bad  ;  forthoiigh  clover was'of  modem  date^iil^ respect 
to  iMg  «)tiq«ity,  yet^  as  it  wto  a^ species  4>fgf&8si  it  wollld  have  be^&:co- 
vered'by  a  gWisftil  mklut»f6fr  grass  made  into  hay%  •  It  Vas  tb  be  oonsider^d 
only  as  a  mistake  in  expr^stfion';  and*  tlve  <iiloAr«  ought ta  be  tried ;  «nditlie 
latie^,  i(s*^the  defendant  must  ph^e^  fkodus  fbt»  gtUss  in  order  to  siippoA 
his  ciise;'  The  cbtirt  directed «n  f8Stte,'<n«tiA»theW4ik«ds  of  th^ennaw^,.  but 
generally  for  grtiss  mftdb  inio  haV/  at  theinstftnce  of  Mt.  Baron  PnaaoTTv  - 
who-  expressed  his  apprehtosion,  tha^  if  it  Were  Air^teds  foar  clover; 'it 
might  pi^dice  the  jury  uiioh  the  trial  (2).— [ifm/.] 

{I)  Ante,  p:i41.       *     '   '  ' '  mebtiotied; '  for  tim6  fiAniaabru^ 

(X)  Mr.  jtmbUr  appears  to  hare  mistaken  the  tenants  sod  occupiers  of  lands  lying 

the  tefms  of  the  issM)  for  it  appea|K  ^np  within  the  sfoqe  parish,,  tt  ^rir,  own  ex- 

thedetroe  book  to  ham  been  Wfl^jMiftt^f  pence,  to  Cflt  and  nipke  the  $1:91  croj}  df 

words  ojf  the  answer,  and  \fi  hiire  b^pn  dir  cloTvr  grown  thereon  into  hay,  anfl  gmt 

iceted  for  therdaver.    The  language  of  the  cocka,  and  to  render  and  p^y  JP.. the  reCWr. 

isane.was,^  ft  whether  it  was  the  custpm  of  af  the  aai^ponth  fbr>e  timejiem^, J«  t*- 

tiie  paridi  of  Heinsworihc  in  thft  plaa^iags  naolor  fiyaiejr«i  |he  teath  pai^  or  titht  4f 


:*\ 


1. 
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1770  E.   10  Geo.  3.     1770.    Scacc. 

ws-^  fFikm,  D.  D.  V.  Mason.     [3  Wood,  285.]     Gwill.  974. 

Ad  andent  l^UE  bill  stated,  that  the  plaintiff,  about  the  SOth  of  Au^st  L763, 
corn-mill  18  ex.  X  intjtitated  and  inducted  vicar  of  Deptford;  otherwise  Saint  Nicholas 
tiSiw  -"and  Daptford,  4n  fj^e  county  of  Kent,  and  had  thereby  become  entitled  to  all  vica- 
usiogit  for  a  rial  tithes  arising  therein,  particularly  to  the  tithe  of  the  clear  profits  arising 
time,  either  from  any  mills ;  that  the  defendants  being  distillers  had,  during  the  time 
wholly  or  par-  the  plaintiff  had  been  vicar  of  the  parish,  occupied  two  mills,  one  of  which 
mu/ does  not"  ^^  *  water-mill,  and  the  other  a  windmill  5  that  the  water-mill  was  a  very 
destroy  the  ancient  6ne,  and  had  been,  fornm'rly  used  as  a  lead-mill,  but  had  been  con- 
right  of  ezemp-  verted  into  a  corn-mill  to  grind  corn  j  that  the  windmill  hati  been  erected 
^'^TK  '  f  ^^^^  thirty-two  years  ;  that  at  both  the  said  Qiills  the  defendant^  ground  corn 
a  roilfis  per-  ^^^  medl  for  the  purpose  of  distillation ;  that  they  also  ground  therein  bailey, 
soaaK  and  is  U^f  peas,  and  other  grain  to  feed  hogs  for  sale  ;  that  the  said  hogs  were  fed 
payable  to  the  out  of  the  Said  parish  ;  and  that  the  plaintiff  had  no  profit  therefrom,  but 
parson  of  the  of  which  the  defendants  made  considerable  profit ;  that  he  had  frequently  1^ 
tbTmiller^'^  plied  to  them  for  payment  c:f  the  tithes  of  the  said  mills,  or  some  reasonable 
dwelb,  though  satisfaction  for  the  same ;  but  that  they  had  refused  so  to  do,  under  pretence 
the  mill  be  in  that  the  water-mill  was  an  ancient  mill,  and  therefore  exempt  from  the 
*°^*^kL^'*'*  payment  of  tithes  5  and  that  no  tithe  had  ever  been  paid  for  the  same, 
not  Dimibirfor  ^*^P*  ^^"^  ^^  y^^  1104  to  1727  5  that  the  ricar  for  tfie  time  being  had, 
com  ground  during  the  said  interval,  made  an  entry  in  his  book  of  one  pound  ten 
solely  for  dis-  shillings  per  annum,  for  the  tithe  of  the  said  mill  ;  and  that,  during  that 
tillation  and  for  period,  it  had  been  worked  as  a  lead-mill ;  but  the  plaintiff  contended,  that 
fo^Hwoold*te  *  ^  *^®  account  of  the  payment  of  tithe  for  the  said  mill  from  1704  to  1727, 
impoMibleto  '^'^^^^t  ftoJn  the  very  beginding  of -the  book  to  the  day  of  the  then  vicar's 
distinguish  the  death,  and  as  the  other  books  prior  to  such  book  were  lost,  it  was  no  evi- 
^uanhm  of  the  dence  that  tithes  for  the  said  water-mill  had  not  beeu  paid  bdbre  the  y^ar 
*^'ilt  ftL^  tiie  ^'^^'  ^*  further  said,  that  the  construction  of  the  said  water-mill  had 
profits  arising  heea  greatly  altered  within  the  last  twenty  years  -,  and  that  notwithstanding 
from  the  trade  the  Said  water-mill  might  have  been  formerly  an  ancient  corn-mill,  yet  as  the 
of  the  distiller,  game  was  afterwards  convened  into  a  lead^mill,  inch  conversion  absolutely 
^jnthcs  are  destroyed  any  prescriptive  right  the  defendants  might  pretend  to  claim  of 
the  profiu  of  a  ^1^^  ^^  ^i^^  being  discharged  from  the  payment  of  tithes ;  and  he  expressly 
trade.  charged,  that  as  the  defendants  had  made  great  profits  of  the  said  mills  in 

their  way  of  trade,  he  was  justly  entiUed  to  a  tenth  of  the  clear  profits 
arising  therefrom.  The  bill  therefore  prayed,  that  the  defendants  might 
come  to  a  fair  account  with  him  for  the  arrears  of  tithes  then  due  aad 
ovHng  for  the  said  mills  ;  and  that  they  might  pay  such  arrears,  or  .  some 
reasonable  composition  or  satisfaction  for  the  same,  ond  pay  the  said  titlies 
for  the  future  as  the  same  should  become  due,  so  long  as  he  should  contir 
nue  vicar  of  the  parish. 

The  defendant  Mason  admitted,  that  the  plaintiff  was  vicar,  and  entitled 
to  aU  vicarial  tithes  arising  in  the  parish  ;  but  whether  to  the  tithe  of  the 
clear  profits  arising  from  mills  therein  he  knew  not  i  but  he  said,  that  there 
were  some  mills  in  the  parish,  to  the  tithes  of  which  he  was  not  entitled. 
He  also  admitted,  that  the  defendant  Bryant  was  his  partner,  and  that  they 
had,  during  the  time  the  plaintiff  had  been  vickr,  occupied  two  mills  thereii^ 
one  a  water-mill  and  the  other  a  windmill ;  that  the  water-mill,  was  a  very 
ancient  one,  and  had  been  uded  as  a  corn-mill  from  time  immemocial 
before  the  same,  or  any  part  thereof,  was  converted  into  a  lead-mill  in  the 
year  1090,  at  which  time  only  part  thereof  was  used  as  a  lead  mill,  and  that 
the  other  part,  had  from  thence  continued  to'  be  used  as  a  corn-mill  only  ; 

and 

the  second  crop  of  clorer  grown  npon  the  tithe  of  the  second  crop  of  dorev  during  tht 

same  lands,  and  made  Into  hay  the  same  time  he  should  continue  rcctof ,  but  this  was 

year.  agreed  to  be  witboni  pr^dice  to  the  qnes*. 

The  issue  cane  on  to  be  tried  before  Mr.  tion  whether  such  titbea  were  doe  $   and  a 

Justice  Gould,  at  tht  «s$i^»«l  York,  on  juror  was  ncconfingly  withdrawn,  and  Uw  ' 

the  9th  of  March,  117  h,  vins.  tbe  plaintiiT  settlement  of  tba  account  betwixt  the  pities 


undertook  not  to  make  any  demand  of  the     referred  to  Stanhope  IIanrey,E8q. — [IFeotf.] 
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aad  that  he  had  great  reason  to  believe,  that  the  part  of  the  water  mill  1770. 
which  was  so  used  as  a  lead-mill  was  only  continued  to  be  so  used  down  to  wilsoit 
the  year  1735  ;  but  believed,  that  it  did  not  appear  by  the  books  of  account 
of  any  of  the  vicars  of  the  parish,  either  precedent  to  1704  or  subsequent 
(o  1737,  that  any  tithes  or  composition  for  tithes  had  been  paid  for  the  said 
water-mill  as  a  lead-iqill,  odr  that  any  tithes  or  composition  for  tithes  what- 
soever had  been  at  any  time  paid,  either  for  the  said  water-mill  as  a  com- 
miU  or  the  said  windoiill,  or  that  any  thing  was  due  to  the  plaintiff  for 
tithes  on  account  of  the  said  mills.  That  the  windmill  was  erected  by  his. 
Aither,  and  that  he  had  ground  com  at  both  the  said  milb  into  meal  for  the 
purpose  of  distillation  from  the  time  the  plaintiff  had  been  vicar ;  and  that 
he  continued  so  to  do.  He  denied,  that  he  and  his  partner  ground  barley, 
rye,  peas,  and  other  grain  at  both  the  said  mills  to  feed  hogs  with  for  sale  ; 
but  said,  that  they  ground  such  sorts  of  grain  at  the  water-mill  only  3  that 
the  hogs  were  fed  in  the  parish  of  Greenwich  ;  that  they  never  used  their 
mills  than  as  aforesaid  ;  that  they  made  no  other  profits  or  gain  thereby ; 
and  he  believed  the  plaintiff  was  not  entitled  to  the  tithes  thereof.  He 
admitted,  that  the  plaintiff  had  applied  for  payment  of  tithes  of  the  said 
two  mills  ',  but  did  not  demand  any  particular  snm  of  money  for  such  tithes, 
or  specify  for  what  particular  thing  he  made  such  demand ;  and  that  for  the  • 
reasons  aforesaid,  payment  of  any  thing  on  account  of  such  tithes  had  been  ' 
refused :  and  he  submitted  to  the  court,  tliat  in  regard,  by  the  plaintiff*s 
own  shewing,  it  did  not  appear  by  the  books  of  account  of  the  profits  of  the 
vicarage,  then  in  his  custody,  that  any  tithe  had  been  paid  for  the  water-mill  be- 
fore  th^  year  1704,  and  as  he  did  not  produce  the  other  books  prior  [thereto]^ 
under  the  pretence  that  the  same  were  lost,  it  was  evidence,  that  no  tithes 
whatsoever  for  the  said  water-mill  were  paid  before  1704,  and  by  reason  of 
non-payment  of  tithes  of  the  said  mill  ever  since  1727,  it  ought  to  be  pre-; 
6umed,  that  the  vicars  of  the  parish,  ever  since  1727,  had  been  so  sensible 
that  no  tithes  for  the  mill  were  due,  that  they  had  forborn  to  demand  the 
same.  He  denied^  that  the  construction  of  the  water-mill  had  been  at  all 
altered  within  twenty  years  -,  but  admitted,  that  several  granaries  and  other 
buildings  had  been  erected }  and  submitted  to  the  court  whether  the  mill 
ought  to  pay  tithes  to  the  vicar :  and  he  set  forth  the  particular  species  and 
quantity  of  grain  which  had  been  ground  there  ;  and  submitted,  whether 
he  ought  to  discover  the  number  of  hpgs  fed,  and  the  profits  which  arose 
therefrom,  or  of  the  distillation ;  and  &erefore  did  demur  and  object  to. 
answering  such  questions. 

The  defendant  Bryant,  by  his  guardian,  put  in  the  like  answer. 

The  plaintiff  replied  ;  the  defendants  rejoined;  and  witnesses  were  exa- 
mined on  both  sides ;  the  proofis  taken  in  the  cause ;  and  a  book  containing 
entries  by  Dean  Stanhope,  viz,  of  money  received  for  Hall's  lead  mill ; 
likewise  of  William  Fox  for  Gummon*s  lead  mill,  were  respectively  read  } 
and  it  was  admitted,  on  the  behalf  of  the  plaintiff,  that  at  the  time  for  which 
the  claim  of  tithe  was  made,  and  at  the  filing  of  the  bill,  the  defendants  lived 
in  the  parish  of  Greenwich,  and  not  where  the  mills  were  situate  i  and  on 
reading  further  proofs  taken  in  the  cause  j  the  answer  ;  and  on  debate  of 
the  matter ;  the  court  ordered  the  cause  to  stand  over  for  the  opinion  of 
the  court ;  and  the  cause  standing  over  accordingly  until  this  day  -, 

The  court  did  thereupon  deliver  their  opinion,  and  ordered  and  adjudged^ 
that  the  bill  be  dismis  sed  out  of  this  court,  but  without  costs. 

T.  Parkvb.  Rica.  Adams. 

S.  S.  Smythk.  Gbo.  PsaaoTT. 

m 

The  barons  held,  1st,  That  tithes  were  not  payable  for  an  ancient  mill, 
for  the  statute  Articuli  super  charta*  so  implied  (I)  :  and  that  the  mill  was 
the  substance  and  thing  exempted ;  and  using  either  the  whole  of  the  mills, 

one 

(1)  jinmUT*  jid/jump  anle,  vol.  1.  p.  610«    . 
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QQe  of  the  wheeU  as  a  lettd-miU  for  a  time,  wotM  not  dfisUoy  the  9smaa^ 
tioQ.  2adly,  That  the  tithe  of  a  mill  was  in  the  nature  of  a  penonal  rithd ; 
mif  aa  the  ri^t  to  personal  tithes  was  gronnded  on  the  benefit  the  pariski- 
oner  bad  from  hearing  divine  service,  the  tithes  of  a  miil  are  payable  to  the 
vicar  of  the  parish  in  which  the  parishioner  dwells,  though  the  mill  be 
situate  in  aaother  parish.  3rdly,  That  ni^here  oorn  was  ground  solely  for 
distillation*  and  the  grains  or  wash  given  to  hogs,  the  profits  arising  from 
such  distillation  and  the  foeding  of  hogs  were  so  intermtiLed  with  the  grist 
or  multure  of  the  com,  that  it  was  impossible  to  distinguish  the  quantum  of 
tithe  from  the  profits  of  the  trade ;  and  on  a  demand  for  tithes  of  a  mill  the 
plaintiff  could  not  be  entitled  to  a  share  of  profits  of  a  trade.  And  4thly« 
That  the  phuntiff  was  not  entitled  to  tithes  for  the  profits  arising  from  the 
trade  of  the  defendant  (2). 

(1)  D^lkjf  T.  Daviett  tmie^  rol.  1.  p.  231. 

T.  10  Geo.  3.    177ft.    Scvrc. 
WaUery.minL    [SWo^^SOS.}    GwiU.9B5. 

A  notice  In  19  ILL  by  the  rector  of  Bard,  otherwise  Crayford,  in  the  county  of  Kent, 
Jannsry,  to  de-  MM  for  the  great  and  small  tithes,  Easter  offerings,  dues,  and  dutiea  be- 
U^v^^^  longjng  to  the  rectory,  from  Michaelmas  1707  5  particularljf  the  Mthes  of 
from  Michfel-  fo^hig  and  depasturing  several  milch  cows,  a  number  of  sheep,  barren  and 
mas  toMidbael-  Unprofitable  cattle,  and  the  tithes  of  calves,  lambs,  pigs,  and  wool, 
mu,  is  not  a  ^«  defendant  admitted,  that  the  plaintiff  was  rector  of  the  parish,  aB4 
to  e^dMu"^  enUtksd  to  hU  tithes,  offerings,  dues  and  duties  belonging  thereto ;  that  he 
parson  to  tithes  ^t  ^^^^  toitice,  Michaelmas  I7<r7,  been  an  inhabitant  therein ;  that  for  the 
in  kind  for  the  year*  ending  Michaelmas  t7W,  his  fomiiy  had  consisted  of  seven  persons, 
then  current  of  the  age  of  fourteen  and  upwards;  and  said  that,  by  the  custom  of  the 
7^^'*  parish,  there  had  been  usually  pdid  for  the  tithe  of  dry,  barren,  and  unpro- 

fitable cattle,  the  yearly  snm  of  ^.  Otf.  a  head  :  that  ^e  tithes  of  such  os^ 
^pastured  by  him  in  the  said  year  amounted  to  9/.  y  that  by  another  cus- 
tom o^  the  said  parish  a  gross  sum  of  10#.,  or  thereabouts,  had  aiinuaHy 
been  paid  in  lieu  of  the  tithes  of  poultry  and  garden  stuff  3  tiuit  it  had  been 
nsual  for  him  and  the  other  formers  of  the  parish  to  satisfy  thek  smalt 
tithes  to  the  plaintiff^  and  his  lessees  by  several  pecuniary  payments,  vst. 
3«.  fid.  a  cow,  and  other  beasts;  fid.  for  a  Iamb  5  A$,  a  score  for  wefijer  or 
dry  sheep ;  2#.  a  sow ;  10«.,  or  thereabouts,  for  poultry  and  garden  stuff; 
the  tithes  of  wool  either  in  kind  or  by  the  payment  of  2<.  in  the  pound  upon 
^e  money  arising  from  the  sale  thereof;  that  the  plaintiff^  notwithstanding 
sndi  customary  payments,  caused  notice  to  be  given,  about  January  17to, 
Uiat  he  would,  for  the  future,  lake  his  small  tithes  in  kind  ;  and  in  conse- 
quence of  such  notice,  he  the  defendant,  about  theS6th  of  February  follow- 
ing, when  all  his  lambs  were  about  seven  weeks  old,  Euid  able  to  live  with- 
out'theit  dams,  gave  notice  to  the  plaintiff  to  take  his  tithes  of  such  lambs, 
which  he  revised  to  do,  insisting  that  he  was  not  obliged  to  take  his  tifl^ 
lambs  until  he,  the  defendant,  had  made  them  fat :  and  that  when  tb«  de- 
lendant  had  so  done,  and  had  sent  or  wals  ready  to  sehd  his  nine  parts  of  each 
lambs  to  market,  he,  the  plaintiff,  v^oxM  then,'  and'  not  before,  come  and 
take  away  his  tenth  part,  although  he,  the  plainrfff,  well  knew,  that  in  orto 
to  make  his  lambs  fat  the  sooner,  the  defendant  had  fed'  his  ewes  and  lambs 
with  ground  beans  and- clover  dhaff,  which  had  yielded  tithe  to  the  plaintiff 
before  January  1768,  and  up  to  the  April  following :  that  the  plaintiff',  at 
the  same  time,  infonnedthe  defendant,  that  he  would  not,  for  the  future, 
take  any  young  lambs,  or  calves,  or  pigs,  and  would  not  take  his  tithes  of 
any  calves,  or  lambs  until  they  were  fit  for  the  butcher,  and  that  he  would 
Aen  demand  and  indtst  upon  every  tenth  calf  or  kmb  so  made  fet,  or  ei^ery 
tenth  shiHing  ofihe  mon<^y  fe>r  which  such  calves  or  lambs  should  be  sold ; 
that  with  respect  to  the  tithes  of  hogs  or  pigs,  the  plaintiff  also  Inibrmed 
Mm,  he  would  not  take  his  tithes  thereof  until  the  same  were  actually  put 
up  in  the  stye  to  fettttn ;  that  mstead  of  taking  his^tithe  of  geese  and  egg|s 

in 
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In  kind,  he  would  Insist  upbn  every  tenth  goose  after  the  same  was  brought  ITTXr.  ^ 
up  and  fitted ;  and  that  for  every  beast  which  the  def^dant  fatted  and  sold,  wiLXfia 
he  should  account  for  and  pay  hioi  every  tenth  shilling  profit  made  from 
such  beast,  when  so  flatted  and  sold,  or  to  that  effect ;  that  in  October  theA 
last,  the  plaintiff  oame  to  his  house,  and  demanded  from  him  an  account  of 
the  whole  year's  profit  made  from  such  part  of  the  stock  and  produce  of  his 
farm  as  was  liable  to  the  payment  of  small  tithes  $  that  he  thereupon  re- 
monstrated on  the  unreasonableness  of  such  demand,  and  the  next  day  went 
to  the  plaintiff,  and  offered  to  account  with  him  for  his  small  tithes  in  any 
reasonable  manner,  but  which  he  refused  to  settle  otherwise  thim  by  ac-^ 
conntiog  for  the  whole  year's  profits;  and  insisted,  he  was  entided  to  liie 
tenth  part  of  such  profit  i  and  he  submitted  to  the  court,  that  the  plaintiff 
oqght  to  abide  by  and  accept  of  the  said  several  customary  payments  in  lieil 
of  his  privy  or  small  tithes,  or  to  take  such  tithes  in  jdnd ;  and  he  sald^  Aiat 
he  was  ready  and  willing  to  render  to  the  plaintiff  his  small  tithes  Pxt  the 
time  to  come  as  the  court  should  direqt. 

The  plamtiff  replied  j  the  defendant  rejohied }  and  witnesses  were  exa^^ 
mined  oa  both  sides ;  and  upon  hearing  couns^  on  both  sides ;  and  read- 
ing divers  of  the  proofs  taken  in  tiie  ciLuse  for  the  defendant ;  t^e  court  de- 
daredj  **  that  the  notice  given  by  the  plaintiff  to  the  defendant  in  the  month 
of  January  1768^1  for  taking  his  pnvy  or  small  tithes  in  kind,  did  not  avoid 
the  yearly  ccHnposition  subsisting  lit  Michaelmas  1767,  of  2#.  6d.  a  head  for 
each  cow  and  other  beast,  M.  for  each  lamb,  4s.  by  the  score  for  wether  or 
dry  sheep^  2#.  for  every  sow,  and  3f .  in  the  pound  upon  the  money  arising 
by  the  sale  of  the  defendant's  wool  i  and  thereupon  ordered  the  deputy  r&» 
membmncer  tb  take  aq  account  of  the  tithes  due  from  the  defendant  to  the 
plaintiff  for  the  several  titheable  matters  and  things  aforesaid,  according  to 
the  aforesaid  compositions ;  the  defendant  to  accoimt  with  the  plaintiff  fo^ 
tithes  in  kind  of  his  poidtry  atel  garden  stuff,  and  for  Baster  offerings,  after 
the  rate  c^  two-pence  a-head  for  himself  and  his  fiimily  above  fourteen  yearti 
of  age."  _ 

M.  11  Geo.  a.     1770.    Scacc, 
Taieman  v.  Cos^  et  ^  contrh.    [3  Wood,  302.    7  Bro.  P.  C,  50.] 

Gwill.  986. 

npHfi  bill  stated,  that  the  rectory  of  the  parish  of  Baldon,  in  the  county  Befcce  the  d2i« 
•*•  of  Oxford,  previous  to  the  dissolution  of  the  monastery  of  Dorchestei^  tribution  of 
belonged  to  and  was  part  of  the  possessions  of  the  said  momiatery  es  a  recr  S^are  now 
toiy  impropriate;  that  the  said  rectory  comprehended  the  townships  of  fixed, the terni« 
Baldon,  otherwise  Foot  Baldon,  Saint  Lawrence  Baldon,  Marsh  Baldon^  church  and 
and  Little  Baldon  ^  that  a  chapel  was  erected  before  the  dissolution  of  the   chapel  were 
monastery  in  the  township  of  Marsh  Baldon  as  a  chapel  of  ease  only  to   aoahefore^he 
Baldon ;  that  it  was  served  by  a  curate ;  that  it  was  presented  to  foir  BOiuiy  ^ear  1285, 
years  as  a  oh^;^l  i  and  that  it  afterwards  took  the  name  of  a  church  i  that  mmre  hnpedu 
upon  the  dissolution  of  the  monastery  of  Dorchester,  the  said  impropriate  lay  for  a  chapel 
rectory  of  Baldon,  including  Marsh  Baldon,  became  vested  in  thje  prowo^  ^i|[!^b."  ^ 
that  Henry  the  8Ui  granted  the  said  recto/y  of  Baldon  to  Dionysius  To[^pe6      ^  church 
for  his  life  $  that  afterwards  Queen  Elizabeth  granted  the  reversion  thereof  may  be  presn- 
to  Hall  and  his  heirs  3  that  Hall  conveyed  the  same  to  Anthony  FoUard  ted  to  as  a  eba- 
(the  ancestor  of  the  defendant  Elizabeth  Lane)  and  Philippa  his  wife  ;  that  P^]^»^1^  |^^^^* 
in  the  reign  of  James  the  1st,  the  said  chapel  or  township  of  Marsh  Baldon  church-  and  a 
acquired  the  reputation  of  a  parish  and  rectory,  and  belonged  to  Lewi^   chapel  may 
PoUitid,  grandson  of  the  said  A,  Pollard,  as  parcel  of  the  original  rectory   commeoce  a 
of  Baldon;  tliat  the  said  Lewis  PoUaid,  in  the  reign  of  Charles  the  ist,  ^"^^^^^^^ 
sold  and  conveyed  the  rectory  of  Baldon,  apd  also  the  rectory  or  reputed  ^^^tute4 
rectory  of  Marsh  Baldon,  to  James  Jennens,  excepting  the  tithes  of  Little  to  as  such. 
Baldon ;  that  the  plaintiff,  by  several  mesne  conveyances  for  several  years^ 
hed  been  seised  in  fee,  and  was  then  owner  of  the  impropriato  rectory  of 
Bi4do%  comprehending  Baldon,  otherwise  Foot  Bi^dopi  &c.  af  afbresaiA: 

*      » 2  that, 
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tbal»  as  owner  thereof,  he  was  entitled  to  all  manner  of  tithes^  both 
great  and  small,  yearly  arising  in  the  said  townships  of  Marsh  Biddon,  Fool 
Baldon,  and  Saint  Lawrence  Baldon  ;  that  for  some  years  past,  the  defend- 
ant Cox  had  occupied  a  piece  of  land,  called  Smith's  Piece,  within  the  said 
impropriate  rectory  -,  that  he  had  reaped  and  gathered  therefrom,  in  the 
year  1706,  a  quantity  of  hay,  the  tithes  whereof  were  due,'  and  ought  to 
have  been  paid  to  the  plaintiff;  that  in  the  said  year  he  had  also  occupied 
a  tenement  and  land  in  Foot  Baldon  or  Sidnt  Lawrence  Baldon,  and  another 
tenement  and  land  in  Mar^  Baldon,  all  lying  dispersed  in  the  common  fields 
of  Baldon,  and  within  the  said  rectory  of  Baldon  -,  that  he  had  cut  there- 
from a  quantity  of  clorer,  and  carried  the  same  away,  without  setting  out 
the  tithes  thereof  5  that  the  greater  part  of  the  lands  belonging  to  the  town- 
ships of  Marsh  Baldon,  Saint  Lawrence  Baldon,  and  Foot  Baldon,  lay 
intermixed  in  the  same  common  fields ;    that  each  of  the  tenants  and 
occupiers  of  lands  in  the  said  townships  had,  in  respect  of  the  said  lands, 
common  for  a  certain  number  of  sheep  and  cows  in  the  said  common  fields ; 
that  the  said  defendant  had  fed  and  depastured  in  the  said  year,  on  the  said 
common  fields,  in  right  of  his  fium  in  Foot  Baldon,  or  Saint  Lawrence 
Baldon,  several  cows  and  sheep  ;  and  he  had  had  therefrom  milk,  lambs,  and 
wool,  the  tithes  of  which  ought  to  have  been  set  out  and  paid  to  the  plnin- 
tiff ;  that  in  the  said  township  of  Marsh  Baldon,  within  the  said  impropriate 
rectory  of  Baldon,  there  were  several  pieces  of  meadow  or  pasture  land, 
called  Battin's  Close,  Cheney's  Close,  otherwise  Hayes,  otherwise  Burnt- 
house  Close,  occupied  in  1750  by  several  persons ;  that  the  tithes  of  com, 
grain,  and  hay,  yearly  arising  in  and  upon  the  said  closes,  had  been,  time 
out  of  mind,  set  out  and  paid  to  the  persons  from  time  to  time  entitled  to 
the  said  rectory  impropriate  of  Baldon  ;  that  the  tenants  of  the  said  closes 
severally  made  bay,  and  had  duly  set  out  the  tithes  thereof  for  the  plaintifTs 
use ;  but  that  the  defendant  Cox  had  entered  on  the  said  closes,  and  taken 
away  the  tithes,  and  converted  the  same  to  his  own  use,  vrithout  making  the 
plaintiff  any  satisfaction  for  the  same  ^  that  there  was  in  the  said  rectory  of 
Baldon,  a  piece  of  land,  called  Knowle,  theretofore  parcel  of  the  said 
common  fields,  but  for  many  years  then  past  enjoyed  in  severalty,  and 
planted  with  furze  >  that  five  lays  or  half  acres-  thereof  were,  in  the  year 
1760,  in  the  occupation  of  the  defendants  Lane  and  Bacon;  who  in  the 
said  year  gathered  therefrom  furie,  and  conveyed  away  the  same  without 
setting  out  the  tithes,  though  the  former  occupiers  had  constantly  paid 
tithes  thereof  to  the  plaintiff;  that  the  defendant  Lane  had  also,  from  the 
first  of  January  1766,  occupied  several  pieces  of  land  lying  within  the  said 
rectory,  called  Hatchet  Closely  Forty  Acre  Piece,  and  Hatchet  Piece ;  that 
he  had  since  that  time  mown  and  gathered  therefrom  a  quantity  of  hay,  but 
had  not  set  out  the  tithes  thereof;  that  thedefendant  J;  Martin  occupied  a 
piece  of  land,  called  Hanging  Lands,  for  several  years,  as  tenant  to  the 
defendant  P.  Bacon  ;  and  had  made  thereon  hay  -,  that  he  had  also  fed  and 
depastured  cows,  sheep,  colts,  and  other  tftheable  cattle,  which  had  pro- 
duced milk  and  calves,  wool  and  lambs,  the  tithes  of  all  which  were  dtie  to 
the  plaintiff;  that  the  plaintiff,  had  frequently  applied  to  the  defendants  to 
eome  to  an  account  for  the  titiies  so  by  them  respectively  withheld  from 
him,  and  to  make  him  a  satifaction  for  the  same,  but  that  they  had  refused 
so  to  do.    The  bill  therefore  prayed,  that  the  defendants  might  be  com- 
pelled, by  decree,  to  come  to  a  fair  account  with  the  plaintiff  for  all  such 
tithes  by  them  respectively  withheld  or  taken  as  aforesaid,  and  to  make  a 
satisftu^on  for  the  same. 

Tlie  plaintiff  filed  his  bill  of  revivor  a,nd  supplement  against  Sarah  Cox, 
stating  that  W.  Cox  the  defendant  had  died  without  making  him  any  satft<* 
iaction  for  the  said  tithes  ;  that  he  had  appointed  her,  his  sister,  executrix 
of  his  will ;  that  she  had  proved  the  same,  and  possessed  herself  of  his 
personal  estate,  &c. ;  that  she  had  since  his  death  taken  up  the  tithes  of 
hay  in  Battin's  Close,  and  converted  the  same  to  her  own  use  ;  and  that 
she  had  infused  to  make  him  any  satisfiiction  for  the  satne  1  and  praying 

that 
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thai  she  might  be  decreed  to  account  for  the  tithes  so  subtfaoled  by  her 
brother  in  his  life  time. 

The  defeodants  £.  Lane  and  P.  Bacon  insisted,  that  the  rectory  of  Bal- 
don,  otherwise  Foot  Baldon,  and  the  rectory  of  Marsh  Baldon,  were  two 
ancientj  distinct,  and  adjoining  parishes  and  rectories,  and  in  some  parts 
intermixed  with  each  other ;  that  the  manors  of  Foot  Baldon  and  Marsh 
Baldon  were  likewise  ancient  and  distinct  manors,  and  nearly  co-extensive 
with  the  said  parishes ;  that  the  rectory  of  Foot  Baldon,  and  all  the  tithes 
thereof,  both  great  and  small,  were,  before  the  dissolution  of  the  monastery 
of  Dorchester,  part  of  the  possessions  of  the  said  monastery,  as  a  rectory 
impropriate,  and  comprehended  the  townships  of  Foot  Raldon,  Saint  Law- 
rence Baldon,  otherwise  called  Bishop's  Baldon,  and  Little  fialdon ;  and 
that  the  rectory  or  parish  of  Marsh  Baldon  never  was  comprehended  in  the 
rectory  of  Baldon,  otherwise  Foot  Baldon  -,  that  in  the  parish  of  Marsh 
Baldon,  otherwise  Marsh  Baldington,  there  was  an  ancient  parish  church, 
which  might  formerly  have    been  presented  to    as  a  chapel  having  the 
cure  of  souls  ;  but  that  the  same  never  was  a  chapel  of  ease  to  Balilpn.; 
that  the  said  parish  of  Marsh  Baldon  had  been,  long  before   the  reign 
of  James   the  1st,   considered  as  a  parish  and  rectory  of  itself,  as  ap- 
peared by  an  ancient  grant  in  the  3rd  year  of  the  reign  of  Edward  the  3rd, 
and  in  other  deeds  and  ancient  rolls  of  the  courts  held  at  Marsh  Baldon, 
wherein  Richard  de  Alien  was  called  ''rector  of  the  church  of  Marsh  Bald- 
ington ;"  that  on  the  dissolution  of  the  monastery  of  Dorchester,  the  rectory 
of  Baldon,  or  Foot  Baldon,  not  comprehending  Marsh  Baldon,  save  as  to  a 
portion  of  the  great  tithes  thereof,  became]  vested  in  the  crown  ;  and  that 
A.  Pollard  and  his  wife  became  seised  thereof  by  grant  from  queen  £liza« 
beth ;  that  the  said  rectory  and  appropriated  portions  of  the  rectory  or  great 
tithes  of  Marsh  Baldon  afterwards  caoie  to  L.  Pollard,  who  conveyed  the 
same,  in  1626,  to  J.  Jennens ;  and  that  the  said  rectory  and  the  said  por- 
tions (except  such  of  the  tithes  thereof  as  were  excepted  or  reserved  by  the 
siud  L.  Pollard,  or  that  had  been  since  granted  away)  had  been,  by  several 
mesne  conveyances  and  descents,  since  vested  in  the  plaintiff.    And  they 
denied,  that  the  said  church,  manor,  or  estate  of  Marsh  Baldon,  had  ever 
belong^  to  L.  Pollard  ;  or  that  the  said  plaintiff  was  ever  entitled  to  all 
tithes,  both  great  and  small,  within  the  parish  of  Marsh  Baldon  -,  and  in- 
sisted, that  the  defendant  Lane  was  seised  in  fee,  in  her  own  right,  of  the 
manor  or  lordship  of  Mars  Baldon,  then  lately  called  Marsh  Baldon,  and 
to  several  farms  and  messuages  thereto  belonging,  particularly  to  a  farm 
known  by  the  name  of  the  Manor  Farm  -,  that  she  was  also  seised  in  fee  of 
the  advowson  and  right  of  patronage  of,  in,  and  to  the  rectorial  and  parish 
church  of  Marsh  Baldon  ^  that  she  being  so  seised  did,  in  1735,  present 
the  defendant  P.  Bacon  to  the  said  rectory  and  parish  church  ;  that  he  being 
instituted  and  inducted  thereto,  became  entitleid  to  receive  all  tithes  arising 
within  the  said  parish  and  the  titheable  places  thereof,  or  to  some  modui, 
composition,  or  satisfaction  in  lieu  thereof,  save  and  except  certain  com 
tithes,  in  the  proportion  of  one  in  fifteen,  of  and  in  certain  pieces  oi  land 
parcel  of  the  Manor  Farm,  containing  about  ninety-six  aires,  and  also  on 
certain  other  lands  lying  dispersed  in  the  common  fields  of  Baldon  of  one  in 
ten,  and  also  except  twenty  shillings  per  annum,  which  had  been  constantly 
and  immemorially  pud  by  her  in  lieu  and  satis&ction  of  some  other  tithes 
arbing  on  the  said  lands  belonging  to  her. 

The  defendant  Lane  also  insisted,  that  there  were  divers  ancient  modu$e9 
payable  by  her  to  Bacon,  in  lieu  of  the  tithes  arising  on  certain  lands  in  the 
said  parish  of  Marsh  Baldon,  and  particularly  an  ancient  modus  of  fourteen 
pounds  per  annum,  which  had  been  immemorially  paid  by  her  and  her  an- 
cestors to  the  rectors  of  the  said  parish,  in  lieu  of  all  tithes  arising  within  the 
manor  farm.  She  also  insisted,  that  she  was  also  seised  in  fee,  or  odierwise 
entitled  to  certain  pieces  of  land,  called  Hatchett  s  Close,  Knowle  Piece,  and 
other  lands  partly  in  the  said  parish  of  Marsh  Baldon,  and  partly  in  Foot 
Baldon,  formerly  part  of  an  estate  called  Baldon.  Both 
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1709.         tiff  must  take  away  his  tithes  from  time  to  time^  ad  he  had  set  them  out«  or 
EKSKiNB       that  he  might  set  out  the  tithes  of  any  single' field  as  often,  and  at  as  m%Qy 
times,  and  in  as  small  quantities  as  he  thought  proper,  or  that  he  need  not 
cut  the  whole  field  before  such  separate  parcels  of  tithe  were  set  out ;  but 
he  admitted,  that  he  had  declared,  that  he  was  not  obliged  by  law  to  cut 
down  the  whole  of  a  field  of  corn,  before  he  proceeded  to  tithe  and  carry 
away  any  part  thereof.  The  defendant  further  stated^  that  it  was  not  usual  or 
customary  for  the  farmers  in  the  said  parish  and  neighbourhood  to  wait  until 
the  whole  field  of  corn  was  cut  down  befpre  they  began  to  tithe  and  carry 
away  any  part  of  it,  (unless  the  fields  were  very  small  and  the  weather  very 
fine)  for  that  it  had  always  been  customary  for  them  to  begin  to  cut  and  get 
in  their  corn  as  was  convenient  for  them  and  the  weather  permitted,  and  to 
set  out  the  tithe  of  whiit  they  cut,  without  waiting  till  the  whole  field  was 
cut  down  ;  and  he  insisted,  that  the  plaintiff  ought  to  comply  therewith, 
for  if  the  farmers  were  obliged  to  ivait  tiU  the  whole  field  was  cut  down, 
the  corn  in  general  must  necessarily  lie  many  days  exposed  (after  being  fit 
to  be  carried),  and  so  remain  liable  to  all  the  hazard  and  uncertainty  of  the 
weather,  whereby  it  would  be  in  danger  of  being  spoiled  or  greatly  dam- 
aged, especially  in  a  wet  and  unsettled  season  ;  ^  that  in  inclosed  lands,  if 
wheat  gets  wet  after  being  cut  and  bound  in  the  sheaf,  the  sheaves  must  be 
opened  in  order  to  be  dried,  which  takes  up  a  considerable  time,  in  regard 
the  wind  has  not  the  same  power  of  drying  there,  as  in  open  countries  3  that 
when  the  wheat  is  once  wet  after  being  fit  to  be  carried,  if  it  do  not  quickly 
dry  again,  the  kernels  are  apt  to  grow  and  shoot  out,  and  the  corn  becomes 
bad  and  ur.fit  for  sale ;  and  that  tiie  damage  the  corn  would  Imd  must  often 
sustain  by  lying  in  the  field  in  a  rainy  season,  would  not  only  greatly  affect 
the  farmer's  interest,  but  in  its  consequence  and  extent  become  of  public 
concern,  by  being  prejudicial  to  the  welfare  of  the  comnlunity.     The  de- 
fendant further  stated,  that  the  plaintiff  in  the  beginning  of  August  1766, 
(but  not  before  he,  the  defendant,  had  cut  some  corn)  told  him  that  he 
would  not  accept  any  corn  for  tithe  until  after  the  whole  field  was  cut  down 
before  any  tithe  was  set  out,   and  the  whole  tithe  set  out  before  any  part 
of  the  corn  was  carried  off  3  that  he  hod  told  the  pltuntiff  that  the  said  me- 
thod was  new,  unprecedented,  and  impracticable  :  and  that,  if  he  complied 
with  it,  and  the  season  should  prove  wet,  he  must  unavoidably  lose  the 
whole  or  the  greater  part  of  his  crop  of  corn  ;  and  that  the  pUdntiff  ought 
therefore,  in  justice,  to  continue  t»  take  his  tithes  in  the  same  manner  as  his 
predecessors  had  always  done*     Ha  set  forth  the  quantity  of  ooru  which  he 
had  cut,  and  said,  that^  he  had  set  out  the  tenth  sheaf  at  the  different  times 
he  had  cut  the  same )  that  it  was  not  customary  and  usual  for  the  farmers 
in  that  neighbourhood  to  set  up  tithe  wheat  in  treaves  when  they  set  up 
their  uwn  ;  and  he  spuke  as  to  his  barley,   peas,  and  oats,  the  tithes  of 
which  he  said  he  had  set  out  in  swarths,  and  not  in  cocks  or  shocks,  for 
^hat  Cdcking  or  shocking  of  soft  corn  was  never  practised  by  the  farmers 
within  the  said  parish  and  the  country  about  it ;  and  that  he  therefore  con- 
ceived, that  the  fairest  and  most  unexceptionable  way  of  tithing  soft  com 
was  by  setting  out  every  tenth  swarth. 

The  defendant  Brewster  said,  that  he  had,  since  the  plaintiff  became  rec- 
tor of  the  parish,  occupied  lands  therein,  which  ^ere  his  own  property ; 
that  he  hacf  to  Michaelmas  1765,  duly  rendered  and  set  out  the  tithes  of  all 
his  corn,  grain,  and  hay,  which  he  liad  reaped,  cut,  or  mowed  from  off  the 
said  premises ;  that  the. said  tithes  had  been  taken  and  accepted  by  the 
'  plaintiff  without  any  objection ;  and  that  for  the  year  1766  he  had  set  out 
his  titheable  matters ;  and  he  spoke  to  the  same  effect  as  the  defendant 
RufiSe  had  done,  as  to  the  manner  of  setting  out  the  tithes  thereof. 

The  plaintiff  replied ;  the  defendant  rejoined  3  and  witnesses  were  exa- 
mined on  both  sides  ;  and  upon  hearing  counsel  several  days  3  and  reading 
the  proofs  in  the  cause  3  the  plaintiff's  counsel  obje^tteil  to  the  reading  any 
evidence  taken  in  this  cause  relating  to  the  custom  of  tithing  in  other 
parishes,  and  the  court  allowed  the  objection. 

And 
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And  ihe  cause  now, standing  for  tlie  oiiinion  of  the  barons^  the  court,  1769. 
which  waB  full,  dismissed  the  bill,  boi  without  costs  against  Ruffle,  as  to  xasKiyE 
the  tithe  of  wheat  in  Wiggons  Leys,  Rowls  Croft,  and  Twillage ;  and  aho 
as  to  the  tithe  of  calves,  hay,  wool,  lambs,  pigs,  egg$>  poultry,  apples,  milk, 
wood,  and  pigeons ;  but  decreed  him  to  account  for  the  tithe  of  the  wheat 
in  Lambor  Field,  Sandpit  Field,  and  Holder*s  Mead,  according  to  the  value 
of  such  tithes  -,  and  also  for  the  tithes  of  the  barley,  oats,  and  peas  which 
he  had  on  all  the  lands  by  him  occupied  in  the  said  parish,  according  to  the 
values  thereof,  without  costs. 

The  court  tdso  ordered^the  biU^  as  against  Brewster,  to.be  dismissed  with- 
out costs  as  to  the  tithes  of  milk,  wool,  lambs,  pigs,  poultry,  apples,  peas, 
and  garden  stuff;  but  the  last  named  defendant  was  decreed  to  account  for 
the  tithes  of  wood  and  oats  in  Honey  Croft  (not  accepted  by  ibe  plaintiff)  ; 
and  also  for  the  agistment  of  dry  and  unproiitable  cattle  on  the  lands  occu- 
pied by  him  in  the  said  parish  during  the  time  demanded  by  the  bill,  accord- 
ing to  the  value  of  such  titheable  matters.— [^ood.] 

The  Barons  determined  the  fbttowing  points.  1st,  That  of  common  * 
right,  if  there  be  no  custom  to  tithe  wheat  in  the  shock,  it  ought  to  be 
tithed  in  sheaves,  and  that  it  is  not  necessary  to  give  notice  of  having  set 
oot  the  tithes,  but  that  the  tithes  set  out  and  the  other  nine  parts  ought  to 
remain  m  the  field  a  reasonable  time  together,  so  that  the  parson  may 
view  them.  2dly,  That  the  rule  suppose)  to  have  been  lately  established 
in  this  court  (1),  that  the  fanner  ought  not  to  tithe  or  carry  any  part  of  the 
field  till  the  whole  was  cut,  was  not  well  founded  -,  but  still  they  held,  that 
he  ought  not  to  tithe  or  carry  any,  until  so  much  was  cut  as  would  leave  at 
least  one  load  for  the  tithe ;  and  in  case  the  inclosnre  was  too  small  to  af- 
ford that  quantity  as  tithe,  then  that  the  farmer  ought  not  to  carry  any  until 
the  whole  was  cut,  except  in  catching  weather,  ddly.  As  to  soft  corn,  (bar- 
ley, oats,  &c.)  that  it  ou^t  to  be  tithed  in  cocks,  and  not  in  ranges,  rowH, 
or  swarths. 

The  court  also  heldf  that  the  tenth  meal  of  milk  is  chie  of  common  right; 
and  as  the  vicar  of  common  right  was  bound  to  fetch  the  tithe  nrilk,  it  would 
be  inconvenient  to  send  for  it  twice  a  day,  when  the  quantity  might  be  less 
than  a  pint.— [Af  5.] 

>  (l)AfalAer  v.  H^kswnod,  tukie^  p«  912. 

M.  10  Geo.  3.     176Q.    Scacc. 
Wood  V.  HarriHm.     [3  Wood,  260.    Amb.  563.]     Gwill.  970. 

nr^SE  bill  stated,  that  about  the  12th  of  February  1763,  the  phiintiff  Aniiaaewu 
-I-    was  presented,  instittited,  and  inducted,  into  the  rectory,  parsonage*  di'wst*^  to  try 
and  parish  church  of  Hemsworth,  with  its  rights  and  appurtenances,  in  JL  «2Sde»tilm 
the  county  of  York,  and  had  ever  since  been  and  then  was  the  lawful  rec-  oftheoccnpicn 
tor  and  incumbent  thereof,  and  as  such  entitled  to  all  tithes,  great  and  making  Um 
small,  and  other  ecclesiastical  dues  arising  therein,  and  in  the  titheable  tithes  of  Um 
places  thereof  J  that  the  defendants,  during  the  year  1763,  occupied  divers  Swwhrtohay 
lands  and  tenements  in  the  parish,  and  had  grown  thereon  clover ;  thai  «o  tithes ihoiud 
the  said  clover  had  been,  during  that  year,  twice  mowed,  severed,  and  be  payable  for 
made  into  hay }  that  they  also  had  agisted  and  depastured  barren  and  ^^  Mcond 
unprofitable  cattle ;  that  they  had  also  had  large  quantities  of  turnips  ;  SafsuclT^* 
that  the  tithes  of  the  said  several  matters  had  become  due  to  the  plaintiff,  torn  is  good^ 
and  ou^ht  to  have  been  paid  him  in  kind,  or  some  satisfaction  made  to   Moduta,  of  4«. 


tbingb,    01  ie#.  lor  every 

The  bHl  also  charged,  that  clover  had  not  been  sown  and  grown,  immemo-  five  such  Umba; 
rially  in  the  parish  )  and  prayed  that  the  defendants  might  account  for  and   <^f  ^^^-i^-pieoe 
pay  the  said  tithes.  for  all  such  nn- 

"^  '      .  ■     derfiTe)  and 

The   for  all  neb 
above  five,  and  ^ndfer  ten,  also  4d,  a-piece,  payable  yeariy  at  the  name  time  with  tithe  wool,  in  Uea  of  Ibe 
titfaet  of  sttdh  Hmb9\  and  for  all  otber  iamba  bred  withio  the  parish,  3d.  yeariy,  payable  as  aforesaid,  in  lieu 
of  the  Uthea  of  all  sueh  ofber  hiinbs,  held  severally  void  for  raukoess. 
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Tbe  defendants  admitted,  that  the  plaintiff  was  rector,  and  enticed  to 
the  great  and  small  tithes,  and  other  ecolesiastical  dues  of  the  parish. 

The  defendant  Harrison  said,  that,  in  the  year  17(18,    he  occupied  three 
acres  of  land  in  the  parish,  which  he  had  sowed  with  turnips  ;  that  the 
value  thereof  was  seven  shillings  and  sixpence  an  acre,  the  same  being 
remarkably  bad  that  year  ;  that  hid  sheep  had  fed  upon  and  eaten  all  the 
s«iid  turnips  on  the  ground ;  that  the  plaintiff  had  before  received  the  tithes 
for  such  sheep ;  that  he  did  not  sell  any  part  of  the  said  turnips,  neither 
was  any  part  thereof  drawn  or  pulled  up.     He  also  said,  that  he  had  occu- 
pied, during  the  year  1768,  five  acres  more  which  he  sowed  with  doyer 
seed;  that,  he  hieid  out  and  made  the  first  crop  thereof  into  hay  ;  that  he 
h;id  duly  set  out  this  tithes  thereof  in  great  cocks;  and  that  the  plaintiff 
had  received  and  taken  die  same  away ;  that  aftdrwardsi  and  daring  the 
said  year,  he  had  cut  the  said  clover  a  second  time,  and  made  the  same  into 
hay;  that  the  sai^  second  crop  was  not  Worth  more  tlian  one  shilling  and 
sixpence  an  acre  ;  that  he  did  not  render  or  set-out  the  tithes  thereof,  nor 
make  the  plaintiff  any  satisiaction  for  the  same,  as  he  apprehended  thai  no 
tithes  were  due  to  the  plaintiff  for  the  same.     He  also,  said,  that  he  did  ndi 
feed  or  depasture  within  the  said  parish,  or  the  libettiet  theieof>  in  .ihe  siiid 
year,  any  barren  or  unprofitable  cattle •>  exc^jfit  cattle; foned,  kept,,  or.  uaed 
for  the  plough  or  pail ;  and  he  inrsisted  that  no  tithe,  iwas  dntt  orpayatbleiiw 
tnCtiMMdae*  •  i  ^ 

The  defendant  Wilson,  put  in  the  like  anawer^as  to  closer,  jmd  said,  tbit 
he  h^d  no  turnips  ia  the  year  17tf8 ;  that  he  kapt  aome  ewes  frona  which 
be  had  lambs,  the  tithes  of  which  he  tendered  to.  plaintiff, .  aocoidia^.  to  the 
custom  of  the  parjsh,  but  that  the  plaintiff  refus^  to  accept.of  the  aamfit 
that  he  had  not,  in  the  said  year, « depastured  in  the  parish^  or  the  lifaeft*ties 
thereof,  any  barren  or  unprofitable  cattle,  save  what  were,  bred  or  ke|it  and 
used  for  the  plough  and  pail ;  and  that  no  tithes  .were  due  for  depaaturing 
such  cattle.  . .  «      . 

Both  the  defendants  insisted,  that.no  tithes  of  any  secdnd  crop  of  clover 
in  the  same  year  in  the  same  parish  hadever  been  rendered  or  paid,  after  the 
tithes  of  the  first  crop  thereof  had  ia  the  same  year  been  made,  into  hay, 
and  paid  to  the  rector  or  his  farmer,  or  satisfaction  madetohim  inJien 
of  the  tithes  of  such  first  prop  ;  that  no  tithes  of  such  second  crop  had  ever 
been  claimed  or  demanded  until  lately  by  the  plaintiff  >  that  the  making  by 
the  occupiers,  at  their  own  exp^nce,  of  the.  tithes  of  the  first  crop  of  clover 
into  hay  in  great  cocks  for  the  rector,  Jiad.for  Ume  immemorial  been  aqieqpted, 
deemed  and  taken,  as  and  for  a  satisfaction  of  tithes  of  the  second  crop, 
and  had  been  accepted  as  such  by  the  former  rectors  of  tl^e  paiish.      Tl^y 
further  insisted,  that  the  tithes  of  lambs  were  not  due  or  payable  in  the 
said  paHsh  in  kiiid,  for  that,  hy  an  immemorial  custom  therein^  used  and 
approved,  the  owners  of  lambs,  from  time  to  time  lambed  or  fatien  in 
the  parish,  or  the  limits  thereof,  had,  from  time  to  time,  immemori- 
ally  paid  and  used,  and  of  right'  ought  to  pay  to  the  rector  of  the  pa- 
rish, or  his  fermer  or  tithe-gatherier 'tliere  for  the  time  being,  a  modus  ot 
customary  payment  in  mbney  ot  fouir  shillings,  and  no  more,  for  ererj  ten 
lambs  depastured  or  fattened  ;  two  shillings  and  no  more  for  every  five  such 
lambs  J  fourpence  a  piece  for  all  under  five;  and  for  all  above  five,  and 
uadiir  t6n,  fourpence  a- piece,  and  no  more,  yearly,  at  the  Ume  .when  the 
rect^r*^  tithe-gatherer  or  farmer  thereof  collected  the  tithe  wool,. 'in  heu  of 
the  tithed'  o^  suc^  lambs  :  and  for  all  other  lambs  bred  within  the  said 
parish  thteepence  and  no  more^  ,y^^h»  payable  as  aforesaid^  for  and  in 
lieu  atid  Jji  Satisfaction  of  the  tithes  of  and  for  all  such  other  lambs  ;*  thai 
soch  dodiiiea  &ad>  from  time  to  time,  during  all  tlve  time  aforesaid^  beeh 
accepted  and  tikken  in  lieu  and  satisfaction  of  such  tithes  by  the  rectpi;.  of 
the  parish,  or  his  farmer  or  tithe-gatherer,  till  lately.    They  further  insistecT, 
that  by  the  immemorial  custom  of  the  said  parish,  the  owners  of  sheep 
from  time  to  time  fed  and  wintered  therein,  and  sold  before  they  were 
dippet^.  had  ipanlempria^y  ps^d.tp  the  rectpr^  his  former  or  tithergalheier» 
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a  maduM  of  one  penny,  and  no  more^  for  every  such  f  heep  yearly  at  Lady 
Day,  in  lieu  of  the  tithes .  of  and  for  the  depasturing  and  agistment  of  all 
such  sheep ;  that  such  modus  had  been^  from  time  to  time  during  all  the 
said  time,  accepted  and  taken  for  and  in  lieu  and  satisfaetiou  of  such  tithes 
by  the  rectory  his  farmer  or  tithe-gatherer,  until  lately.  They  dented  t^at 
that  they  had  subtracted  any  tithes  whatever  which  were  due  to  the  plain- 
tiff,  save  only  as  aforesaid,  and  the  said  moduses  which  the  plaintiff  had  refused 
to  adccpt;  and  they  averred  that  they  ali  along  had  been  and  were  respect- 
ively ready  to  account  with  and  >pay  him  the  same,  and  that  they  never  had 
refiised  so  to  do.  * 

The  plaintiff  replied  ;  the  defoiidaats  rejoined;  and  witnesses  were  exa- 
mined on  both  sidles;  and.  upon  hearing  counsel  on  the  26th  day  of  June 
last  on  both  sides  ;  and  reatding  the  answer  atid  several  depositiobs  takien 
ID  the  cause,  the  further  hearing  of  the  cmato  waa  adjourned  to  this  present 
term,  to  be  forther  heUid  and  argaiki  uponas- to' the  questions  of  clover«nd 
the  modus  for  Ismibs:  «The  cafus^  tetne  bd  to  be  further  lieafd*Qiisxlay  i 
and  upoi»'  ftdl  debate  -^  the  nqiatter;^  the  coifrtdedared,  that  the  modUsea 
alleged'ki  the  pleadfcigs  for  hulibs  fattened  or  depastured  were  tod  rank^j 
and  ordered  the  defendant  Wflsoh  to  account  with  the  plamtiff  for  the  tMies 
in  kind  of  lall  the  lambs  and  sheep  by  him  fattened  and  depastured  in  the 
parish  Hithe  yeftii  1783,  and  satisfy  the  plaintiff  for  the  same. 

The  court  flirther  ordered- the  (Jefebdanft^HanrlBonlikewiae  to  accotantifor 
ihe  tithes  of  agistment  of  dl  barren  and  unprofitable  cattle  by  him.  fed -and 
depastared  within  the  psRrish  duHdgf  the  said,  tinle,  usod'^to  satisfy  Ifae 
plaintiff  the  same^-^ITood;]  .<       v-    o^r*. 

As  to  the  modtt  for  clover,  ffuMfy  «iid  Maddooki  argxied,  on  the!  part  «f 
the  ^aiiftfff,' thsft  itwas  bad,^b<iiilg  Hiid^fofclo^ei^;  btoius^  elover  had  n6t 
beeb'  sowti  in^  ^kiglanfd  in  hny  •quai^iir  for  so  'long  a  time  as  Wittf  uecessai^y 
to  support  a  m^u$  fot  it.  .    ^       -      .    ^  : 

Oik'the  other  hsnd,  Antbler^  vCaiMoblnSton  o6Atended,rtfaat  it  was  merely 
an  hnprOpriety  of'  expressiofe^iM  laying  the  mbdus  for  dover :  that'  if  it  h^ 
beeH  laid  for  gfars«  made  int^hdy,  i«  hAd*  been  well  ehough  ;  for  though 
dover*  might  hot  have  beeii  s&tm  in  ilny  quantity  at  the  time  wben^tiie 
flkxlMf  is'preiilttied  to  commftoce,  yet,  being  a  spedes  of  grass  itw6uld  be 
covered  by  a  modm  for  grass  generally  :  that  the  court  looks  to  the  sub* 
stanee  oi  the  defence,  aiid  the  t^e  iberHs  ntH^  queflUon,.*witliout  regudtng 
thetOordsof  it  I  and  in  cais<^  ther^  is''cOtttrSR)ietbryeHdence,willdhrcelaft  issue. 
^HiMm*  alSQl^dled  the  ca^<^*<Jk^pmtmiv.-Stuith{k)i  >heSate  Lord'HA«i»- 
wiouE,  as  being*  *  stongier  case  ;  because  the  thing  there  excepted  out  of 
the  mMis  was  not  a  spedeS  Of  the  genus  which  w«ui  eovered  b^r  thie'inotfifr; 
and  yet  ite  issue  Was  direetbd. 

The  Barons^  having  taken  time  to  consider,  wereof  opini6n,' that  tise 
muM^  as  laid#as  not  bad  ;  for  though  clover  was:  of  modern' date^id^reSp^ct 
to  long  antiquity,  yet^  as  it  was"  a^spedea  of  gilMs;  it  woldd  have  bee&.co* 
vered^'by  a  gMehit  nMur-kit  grass  made  into  hay.  •  It'waa  to  be  ooodderid 
only  as-a  mistake  in  expr^siiion ;  and'  %bt  ^odtts  OM^ tO'  be  tried ;  anditlie 
ra^e¥,  as'tive  defend  tot  miist  pr^e-a  modus  for  gniss  in  order  to  sdppdit 
his  di^i*  The  cburt  directed  an  i&sue,'<n«t  h^the  wsiNrds  of  iheaiiawfer^  but 
geneMIy  for  gr^s  madfe  in^  hayy  at  the'instance  of  Mir.  Baren  Pnamons 
who  expressed  his  apprehension,  that  If  it  were  dlr^ted^  for  elover;^  it 
xnis^  pi^dice  the  jury  upota-the  trial  (2).— [-rfm^.] 

Sy^ii/«,  pJl41.     •       '   '  •*  mentioned;  fbr  dm*  fn^nieiBWiirdM,  fdr 

)  Mr.  !«tf«A&r  appears  to  hare  nustaken      the  tenants  and  oocnpiers  of  lands  lying 


the  tefns  ofdie  iasne^;  Mr  it  appears  6on^  within  the  Sfiqe  pan^h,.  st  Ihrfr,  own  ex- 

thedetw  book  to  hwe.  been  wu<;bedMth^  i)en^e,  to  Cflt  And  jnpke  the  ^r^t  croj}  df 

vpffdsof  the  anawefrftod  to  have  bepn  dv-  clowr  grofwn  thereon  into  hay,  ana  grejt 

reeled  fortiiefdem.    Tbo  language  of  tie  cocha,  «nd  to  render  and  pay  to  the  rejiWc^ 

isaoe.was,.^.  whether  It  was  the  cnstomof  af  the  sai4p«|n«h  for  tha  time  J*l^^ 

the  perfdi  of  liMMwiMrthc  in  the  pieailiBgs  wwjor  ^a^cTj^^he  teath  pnit  or  tilh*  df 


^   :  ;       1. r  '      I   To 


240  TITHE  CASES. 

■  •  » 

1770  E.   10  Geo.  3.     1770.    Scacc. 

ws-^  mison,  D.  D.  V.  M(ison.     [3  Wood,  285.]     Gwill.  974. 

An  anaent  IT^HE  bill  stated,  that  the  plaintiff;  about  the  80th  of  August  L703,  tVM 
«>"»-"iW««.  X  instituted  and  inducted  vicar  of  Deptford;  otherwise  Saint  Nicholas 
tiSiw  •  tld  I^ptford,  .in  t^e  county  of  Kent,  and  fand  thereby  become  entitled  to  all  vica- 
usiogit  for  a  ^^^  tithes  iirising  therein,  particularly  to  the  tithe  of  the  clear  profits  arising 
time,  either  from  any  Biills )  that  the  defendants  being  distillers  had,  during  the  time 
wholly  or  par-  the  plaintiff  had  been  vicar  6T  the  parish,  occupied  two  mills,  one  of  which 
mUl^ioM  not"  ^^  ^  water-mill,  and  the  other  a  windmill ;  that  the  water-mill  was  a  very 
destroy  the  ancient  one,  and  had  been,  formt'rly  used  as  a  lead-mill,  but  had  been  con- 
right  of  ezenap-  verted  into  a  corn-mill  to  grind  corn  -,  that  the  windmill  had  been  erected 
^^°Th  '  f  &^out  thirty-two  years  -,  that  at  both  the  said  Qiills  the  defendant^  ground  com 
a  miiris*  per-  ^°^  meal  for  the  purpose  of  distillation ;  that  they  also  ground  therein  barley, 
sonaK  and  is  T^Y^t  peos,  and  other  grain  to  feed  hogs  for  sale  ;  that  the  said  hogs  were  fed 
payable  to  the  out  of  the  said  parish  ;  and  that  the  plaintiff  had  no  profit  therefrom,  but 
parsoD  of  the  gf  which  the  defendants  made  considerable  profit ;  that  he  had  frequently  ap- 
tbe'miller^'^  plied  to  them  for  payment  r.f  the  tithes  of  the  said  mills,  or  some  reasonable 
dwells^  though  Satisfaction  for  the  same ;  but  that  they  had  refused  so  to  do,  under  pratence 
the  mill  be  in  that  the  water-mill  was  an  ancient  Inill,  and  therefore  exempt  from  the 
•"Other  parish,  payment  of  tithes  ;  and  that  no  tithe  had  ever  been  paid  for  the  same^ 
iK)t  pTObirfor  ^<^P*  from  the  year  1704  to  1727  j  that  the  ^-icar  for  the  time  being  had, 
com  ground  during  the  said  interval,  made  an  entry  in  his  book  of  one  pound  ten 
■olelv  for  dis-  shillings  per  annum,  for  the  tithe  of  the  said  mill  j  and  that,  during  that 
till«on  uidfor  period,  it  had  been  worked  as  a  lead-mill  j  but  the  plaintiff  contended^  that 
flw^'wonld^*  ^  ^^  account  of  the  payment  of  tithe  for  the  said  mill  from  1704  to  1727, 
iapoMibleto  ^^t  ^o^  ^^^  ^^U  heginding  of-the  book  to  the  day  of  the  then  vicar's 
diatingiiish  the  death,  and  as  the  other  books  prior  to  such  book  were  lost,  it  was  no  evi- 
^nMNiMnof  the  clence  that  tithes  for  the  said  water-mill  had  not  been  paid  bdbre  the  year 
CTiit  honihe  ^'^^'  ^®  farther  said,  that  the  construction  of  the  said  water-mill  had 
profits  arising  heta  greatly  altered  within  the  last  twenty  years ;  and  that  notwithstanding 
from  the  trade  the  said  water-mill  might  have  been  formeily  an  ancient  corn-mill,  yet  as  the 
of  the  distiller,  game  was  afterwards  convened  into  a  lead-mill,  duch  conversion  absolutely 
Dot^Da^lefor  destroyed  any  prescriptive  right  the  defendants  might  pretend  to  claim  oi 
the  profiu  of  a  ^^^  ^^  ^^^  being  discharged  from  the  payment  of  tithes ;  and  he  expressly 
trade.  charged,  that  as  the  defendants  had  made  great  profits  of  the  said  mills  in 

their  way  of  trade,  he  was  justly  entitled  to  a  tenth  of  the  clear  profits 
arising  therefrom.  The  bill  therefore  prayed,  that  the  defendants  might 
come  to  a  fair  account  with  him  for  the  arrears  of  tithes  then  due  and 
owing  for  the  said  mills  ;  and  that  they  might  pay  such  arrears,  or  ,  some 
reasonable  composition  or  satisfaction  for  the  same,  and  pay  the  §aid  tithes 
for  the  future  as  the  same  should  become  due,  so  long  as  he  should  contir 
nue  vicar  of  the  parish. 

The  defendant  Mason  admitted,  that  the  plaintiff  wtas  vicar,  and  entitled 
to  all  vicarial  tithes  arising  in  the  parish  ;  but  whether  to  the  tithe  of  the 
clear  jprofits  arising  from  miUs  therein  he  knew  not ;  but  he  said,  that  there 
were  some  mills  in  the  parish,  to  the  tithes  of  which  he  was  not  (entitled. 
He  also  admitted,  that  the  defendant  Bryant  was  his  partner,  and  that  they 
had^  during  the  time  the  plaintiff  had  been  vickr,  occupied  two  mills  therein, 
one  a  water-mill  and  the  other  a  windmill ;  that  the  water-mill,  was  a  very 
ancient  one,  and  had  been  used  as  a  corn-mill  from  time  immemorial 
before  the  same,  or  any  part  thereof,  was  converted  into  a  lead-mill  in  the 
year  1690^  at  which  time  only  part  thereof  was  used  as  a  lead  mill,  and  tfiat 
the  other  part,  had  from  thence  continued  to'  be  used  as  a  corn-mill  only ; 

and 

the  second  crop  of  clover  growu  upon  the  tithe  of  the  second  crop  of  clorcr  during  tkt 

same  lands,  aifd  made  into  hay  the  same  thne  he  should  continue  rector,  but  this  wms 

year.  agreed  to  be  withoiit  pit^dice  to  the  qves- 

The  issue  came  on  to  he  tried  before  Mr.  tion  whether  such  tithes  were  due ;  and  a 

Justice  Gould,  at  th«ttss^Me««tYork,  on  jnror  was  accordingly  wiUidrairn,  and  Uw  ' 

the  9th  of  March,  1171*,  vim  the  plaintiff  settlement  of  the  account  hetwixt  the  pi^rties 


nndenook  not  to  make  any  deraand  of  the      referred  to  Stanhope  IIanrey,£8q«— [PTinm/.] 
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and  that  he  had  great  reason  to  believe,  that  the  part  of  the  water  milt  1770. 
which  was  so  used  as  a  lead«miU  was  only  cootiDQed  to  be  so  used  down  to  wilsoit 
the  year  1735  ;  but  believed,  that  it  did  not  appear  by  the  books  of  account 
of  any  of  the  vicars  of  the  parish,  either  precedent  to  1704  or  subsequent 
to.  1727,  that  any  tithes  or  composition  for  tithes  had  been  paid  for  the  said 
water-mill  as  a  lead-n^ill,  nor  that  any  tithes  or  composition  for  tithes  what- 
soever had  been  at  any  time  paid,  either  for  the  said  water-mill  as  a  corn* 
mill  or  the  said  windniiill,  or  that  any  thing  was  due  to  the  plaintiff  for 
tithes  on  account  of  the  said  mills*  That  the  windmill  was  erected  by  his- 
father,  and  that  he  had  ground  corn  at  both  the  said  mills  into  meal  for  the 
purpose  of  distillation  from  the  time  the  plaintiff  had  been  vicar ;  and  that 
he  continued  so  to  do.  He  denied,  that  he  and  his  partner  ground  barley, 
rye,  peas,  and  other  grain  at  both  the  said  mills  to  feed  hogs  with  for  sale  > 
but  said,  that  they  ground  such  sorts  of  grain  at  the  water-mill  only  ;  that 
the  hogs  were  fed  in  the  parish  of  Greenwich ;  that  they  never  used  their 
mills  than  as  aforesaid  ;  that  they  made  no  other  profits  or  gain  thereby ; 
and  he  believed  the  plaintiff  was  not  entitled  to  the  tithes  thereof.  He 
admitted,  that  the  plaintiff  had  applied  for  payment  of  tithes  of  the  said 
two  mills  ',  but  did  not  demand  any  particular  snm  of  money  for  such  tithes, 
or  specify  for  what  particular  thing  he  made  such  demand ;  and  that  for  the  • 
reasons  aforesaid,  payment  of  any  thing  on  account  of  such  tithes  had  beea  ' 
refused :  and  he  submitted  to  the  court,  tliat  in  regard,  by  the  plaintiff*s 
own  shewing,  it  did  not  appear  by  the  books  of  account  of  the  profits  of  the 
vicarage,  then  in  his  custody,  that  any  tithe  had  been  paid  for  the  water-mill  be- 
fore the  year  1704,  and  as  he  did  not  produce  the  other  boc^  prior  [tbereto]^ 
under  the  pretence  that  the  same  were  lost,  it  was  evidence,  that  no  tithes 
whatsoever  for  the  said  water-mill  were  paid  before  1704,  and  by  reason  of 
npn-payment  of  tithes  of  the  said  mill  ever  since  1727,  it  ought  to  be  pre-: 
sumed,  that  the  vicars  of  the  parish,  ever  since  1727«  had  been  so  sensible 
that  no  tithes  for  the  mill  were  due,  that  they  had  forbom  to  demand  the 
same.  He  denied,  that  the  construction  of  the  water-^mill  had  been  at  all 
altered  within  twenty  years  ;  but  admitted,  that  several  granaries  and  other 
buildings  had  been  erected ;  and  submitted  to  the  court  whether  the  mill 
ought  to  pay  tithes  to  the  vicar :  and  he  set  forth  the  particular  species  and 
quantity  of  grain  which  had  been  ground  there  -,  and  submitted,  whether 
he  ought  to  discover  the  number  of  hogs  fed,  and  the  profits  which  arose 
therefrom,  or  of  the  distillation ;  and  therefore  did  demur  and  object  to> 
answering  such  questions. 

The  defendant  Bryant,  by  his  guardian,  put  in  the  like  answer. 

The  plaintiff  replied  ;  the  defendants  rejoined;  and  witnesses  were  exa- 
minefl  on  both  sides  ;  the  proofs  taken  in  the  cause ;  and  a  book  containing 
entries  by  Dean  Stanhope,  viz,  of  money  received  for  Hall*s  lead  mill  -, 
likewise  of  William  Fox  for  Gummon*8  lead  mill,  were  respectively  read ; 
and  it  was  admitted,  on  the  behalf  of  the  plaintiff,  that  at  the  time  for  which  ' 
the  daim  of  tithe  was  made,  and  at  the  filing  of  the  bill,  the  defendants  lived 
in  the  parish  of  Greenwich,  and  not  where  the  mills  were  situate  j  and  on 
reading  further  proofs  taken  in  the  cause  >  the  answer  ;  and  on  debate  of 
the  matter ;  the  court  ordered  the  cause  to  stand  over  for  the  opinion  of 
the  court ;  and  the  cause  standing  over  accordingly  until  this  day  j 

The  court  did  thereupon  deliver  their  opinion,  and  ordered  and  adjudged^ 
that  the  bill  be  dismis  sed  out  of  this  court,  but  without  costs. 

T.  Parker.  Rica.  Adams. 

S.  S.  Smythb.  Gbo.  Pbrrott. 

{fVood.'] 

The  barons  held,  1st,  That  tithes  were  not  payable  for  aa  ancient  mill, 
for  the  statute  Articuli  ^uper  chartoM  so  implied  (1) :  and  that  the  mill  was 
the  substance  and  thing  exempted ;  and  using  either  the  whole  of  the  mills, 

•    one 

(1)  jiimUr.  Miwrn,  tmie^  vol.  1,  p«  610« 
VOL.  II.  R 
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rt!Dce  Baldon,  and  Little  fiaMooL,  to  Richard  Goddard  tind  John  StauDtoo, 
but  for  what  purpose  or  estate  did  not  appear. 

Id  the  14th  year  of  king  James  I.  the  said  Lewis  Pollard  demised  to  one 
Allen  for  90  years,  (if  three  lives-  therein  named  should  so  long  live)  all  that 
the  rectory  or  rectories,  parsonage  or  parsonages  of  Foot  Baldon,  St.  Law- 
rence Baklon,  and  Marsh  Baldon,  and  every  of  them,  excepting  all  the  tithes 
of  Little  Baldon,  of  one  yard  land  called  Shurles,  and  such  tithes  and  tenths 
as  one  Robinson,  clerk,  the  then  incumbent  of  the  church  of  Marsh  Baldon^ 
had  enjoyed  by  the  space  of  20  years  then  past ;  and  also  levied  a  fide  there- 
of to  William  Dewe  and  William  Loder,  by  the  names  of  the  rectories  of ' 
Foot  Baldon,  St  Lawren'ce  Baldon,  and  Marsh  Baldon. 

Sometime  in  the  year  1618,  Robinson  died,  having  been  incumbent  of  the 
church  of  Marsh  Baldon  from  cmno  1562,  being  presented  to  the  parish 
church  of  Marsh,  but  not  to  the  rectory,  in  the  smd  year  1562  ;  on  his  de- 
cease one  Humphreys  was  presenteH,  attno  1019,  by  Ann  Roberts  and  An- 
gustin  Roberts  ;  but  not  in  the  stile  Robinsbn  h<id  been  presented,  whi6h 
was  to  the  parish  church  only ;  but  now  the  presentation  was  to  the  rectory 
and  parish  of  Marsh  Baldon  ;  and  in  the  year  1620,  king  James  I.  presented 
the  same  Humphreys  to  the  said  rectory  of  Marsh  Baldon  solely,  as  a  lapse. 

In  the  second  year  of  king  C'harles  I.  the  said  Lewis  Pollard  granted  in 
fee  to  one  James  Jennens,  all  that  the  rectory  and  parsonage  of  Baldon,  (ex- 
cepting, as  in  the  said  demise  to  AHen,  all  tithes  of  Little  Blildon,  of  the 
said  yard  lands  called  Shurles,  and  such  tiUies  as  Robinson  had  enjoyed  for 
29  years  then  past)  ;  and  levied  a  fine  of  the  said  rectories,  by  the  names  of 
tlie  rectories  of  Foot  Baldon,  Marsh  Baldon,  and  St.  Lawrence  Baldon. 

In  the  same  year  a  writ  of  distringas  issued  to  distrain  the  tenants  of  Che 
said  rectory,  who  returned  that  James  Jennens  then  held  the  rectory ;  and 
in  Michaelmas  term  he  appeared  and  alleged,  that  king  James  1.  by  letters 
patent,  dated  the  10th  of  November,  in  the  11th  year  of  his  reign,  granted 
licence  to  Lewis  Pollard,  inter  alia,  to  alien  the  rectories  and  churches  of 
Marsh  Baldon  and  St.  Lawrence  Baldon,  with  all  glebe  lands,  tithes,  &c. 
And  on  the  5th  of  November  in  the  same  term,  Lewis  Pollanl  appeared  in 
person,  and  said,  that  he  was  seised  in  fee  simple  or  fee  tail,  and  by  inden- 
ture of  the  16th  November,  1  Ith  James  I.  conveyed  to  Thomas  Goddard 
and  John  Gardner,  and  their  heirs,  inter  alia,  all  the  said  rectories ;  and  al- 
leged, that  the  rectories  of  Marsh  Baldon,  and  St.  Lawrence  lialdon,  and 
the  aforesaid  rectory  of  Baldon,  mentioned  in  the  said  letters  patent,  were 
one  and  the  same,  and  not  difiPerent,  and  thereupon  was  dismissed  the  court. 

In  the  year  1640,  Jennens  and  one  flennes,  with  John  PoUard,  son  and 
heir  of  Lewis  Pollard,  then  the  husband  of  Susan,  daughter  and  sole  heir  of 
John  Danvers,  and  in  her  right  lord  of  the  manor  of  Marsh  Baldon^  by 
mutual  deeds  of  exchange,  exchanged  all  the  tithes  of  certain  lands  men-- 
tioned  in  a  schedule  annexed  to  one  of  those  deeds,- for  all  the  tithes  of 
certain  lands  mentioned  in  a  schedule  annexed  to  the  other  of  such  deeds,  &c. 
inter  alia,  all  tithes,  tenths,  oblations,  obventlons,  k,c,  of  Hatchet  Piece, 
consisting  of  12  acres,  of  one  close  called  Hanging  Lands,  of  28  acres,  and 
•  six  acres  in  Short  Monkhill,  theretofore  parcel  of  Little  Baldon^  which  were 
passed  to  Jennens  on  such  exchange,  in  lieu  of  other  lands^  parcel  oP  Little 
Baldon  farm. 

On  the  decease  of  James  Jennens,  the  rectory  (excepting  as  above)  de-^ 
scended  to  Richand  his  son,  ■  and  afterwards  came  to  \Villiam  Jennens,  his 
grandson,  who  sold  and  conveyed  it  to  one  Sayer ;  and  in  anno  1711,  in  pur- 
suance of  a  decree  in  Chancery^  the  same  was  conveyed  to  Mr.  Yateman's 
grandfather,  who  died  in  1712  ;  and  on  whose  death  it  descended  to  the 
appellant's  fiither,  a  minor  at  school. 

In  1702«  the  appellant's  fiither  died,  by  which  the  rectory  descended  to 
the  appellant ;  but  before  the  decease  of  his  father,  the  respondents  Lane 
and  Baoon,  or  their  tenants,  had  withheld  sundry  little  matters  of  tithes 
whereto  his  tenants  were  entitled  3  but  their  value  being  inconsiderable, 

and 
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and  not  then  discoyered  aa  leading  to  greater  incroachments^  the  oomplainta 
of  the  tenants  of  the  rectory  were  considered  as  matters  not  sufficient  to  war- 
rant a  suit.  Encouraged  however  by  such  forbearance,  the  respondent  Dr. 
Bacon  formed  a  larger  plan  for  depriving  the  impropriator  of  all  his  hay 
tithes  arising  from  Marsh  Baldon  lands,  in  opposition  to  constant  enjoy- 
ment ;  and  to  this  end,  ordered  one  William  Cox,  who  rented  of  bim  as 
well  those  tithes  which  were  excepted  for  the  use  of  Robinson,  as  a  piece  of 
ground  consisting  of  15  acres,  called  Smith's  Piece,  common  field  lands  of 
Mrs.  Lane,  his  sister-in-law,  whereof  the  appellant  had  only  two  thirds  of 
the  tithes,  and  the  minister  of  the  church  of  Marsh  Baldon  the  other  third, 
or  a  composition  in  lien  of  such  third ;  to  lay  down  such  piece  into  mea- 
dow, and  being  in  cock,  the  appellant's  tenant  or  servant  tithed  the  same  in 
the  proportion  which  the  com  had  paid ;  and  aa  he  had  hay  before  off  an* 
other  piece  in  the  occupation  of  Mrs«  Lane  herself,  paying  tiie  like  propor- 
tion of  tithes. 

Besides  these  tithes,  Mrs.  Lane  laid  down  a  small  parcel  of  land,  formerly 
parcel  of  Hatchett  Piece,  but  afterwards  mounded  off,  and  called  Hatdiett 
Close,  parcel  of  the  lands  whereof  all  tithes  were  exchanged  in  1649 ;  and 
Dr.  Bacon  ordered  one  Martin,  his  tenant,  to  refuse  payment  of  the  privy 
tithes  of  Hanging  Lands,  held  by  lease  of  Queen's  college,  Oxon,  other  par  ^ 
eel  of  such  exchanged  tithes,  under  pretence  that  only  the  com  tithes  of  the 
former  were  exchanged,  and  only  predial  tithes  of  the  latter,  and  not  all 
tithes  thereof ;  and  therefore  that  aU  not  exchanged,  belonged  to  Mrs. 
Lane,  as  heir  of  John  Pollard,  son  of  Lewis  Pollard,  as  unconveyed  on  the 
exchange,  or  to  Dr.  Bacon,  her  brother-in-law,  under  his  general  right  as 
rector  of  the  parish  of  Marsh  Baldon  ;  although,  under  Lewis  Pollard's  ex- 
ception, Mrs.  Lane  claimed  the  tithes  of  sundry  of  her  Marsh  Baldon  lands, 
in  respect  of  her  being  heir  of  Lewis  Pollard,  and  their  being  parcel  of  Little 
Baldon  fiEurm,  at  the  time  of  Lewis  Pollard's  grant  of  the  rectory  of  Baldon 
to  Jennens,  and  reservation  made.  Dr.  Bacon  also  reserved  the  furze  of 
many  landa  of  his  farm  in  Foot  Baldon,  let  to  one  Freuen,  and  disposed 
thereof  to  Mrs.  Lane  i  and  after  being  stacked  upon  Mrs.  Lane's  land  two 
years  or  more,  the  same  was  burnt,  and  an  allowance  refused. 

In  Trinity  term  1760,  Mr.  Yateman  filed  his  bill  in  the  court  of  exchequer, 
as  owner  of  the  impropriate  rectory  of  Baldon,  setting  forth,  that  a  chapel 
was  many  years  since,  though  long  after  the  establishing  of  tithes,  founded 
in  the  township  of  Marsh  Baldon  by  some  lord  of  that  manor,  and  that  the 
rsame  for  many  years  within  memory,  had  been  presented  to  by  the  name  of 
a  chapel,'  and  that  the  same  had  been  endowed  with  lands  in  perpetuity  by 
some  lord  of  the  manor  of  Marsh  Baldon,  for  maintenance  of  a  priest,  and 
by  means  thereof  its  advowson  belonged  to  them ;  but  that  the  rectory  or 
spiritual  profits  of  Marsh  Baldon  was  parcel  of  the  rectory  of  Baldon,  and 
that  he  was  seised  thereof,  except  snch  parts  as  Lewis  Pollard,  great  grand- 
fiither  of  Mrs.  Lane,  had  excepted  thereout  in  his  grant  to  Jennens ;  and 
praying  an  account  and  satisfaction  of  all  titheable  matters. 

To  this  bill  the  defendants  severally  put  in  their  answers,  alleging  that  in 
Baldon  there  were  two  ancient  parish  churches,  and  that  each  of  such 
churcheaiiad  a  rectory,  or  the  spiritual  profits  of  the  place  appendant  to  it ; 
and  that  the  church  of  Marsh  Baldon  was  a  primitive  aoother  church,  and 
not  subject  to.  any  other  church ;  that  the  presentations  thereto,  from  time 
immemorial,  ever  had  been  to  the  rectory  and  parish  church  of  Marsh  Bal- 
don 5  and  that  Mrs.  Lane,  se\*eral  years  since,  presented  Dr.  Bacon  the.reto, 
and  that  he  had  institution  and  induction  into  the  ^arae,  and  was  rector  of 
the  parish  church  of  Marsh  Baldon,  and  aa  such,  of  common  right, entitled 
to  all  tithes  thereof,  not  constaptly  enjoyed  by  the  .appellant  and  those 
under  whom  he  claimed.  But  they  admitted  the  appellant  to  be  seisedof  the 
rectory  of  Baldon,  which  they  alleged  was  only  Uie  rectory  of  Foot  Baldon, 
and  not  of  the  whole  of  Baldon,  or  all  the  Baldons^;  for  that  Marsh  Baldon 
was  a  distinct  rectory,  and  ever  belonged  to  the  parish  churdi  of  Marsh 
Saldon,  which  was  a  primitive  mother  church,  of  the  adroimon  of  the  lord 
1  '  of 
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of  the  manor  of  Miursb  Baldoii,  and  nevei^  appropriated  to  the  moifiastery 
of  Dorchester  j  bad  they  admitted  that  either  by  appfopriatiori^  or  under 
some  other  rights  the  gi^atest  part  of  the  tithes  of  Mar^h  Baldon  belonged 
to  the  monastery  of  Dorchester,  and  as  soch  migbl  pass  by  some  genenA 
^'Otds,  in  the  grant  df  the  crown,  under  the  description  of  the  rectory  of 
Baldon,  and  thdt  under  such  appropriated  right,  thougti  not  ef  commM 
right,  the  appellant  might  be  well  entitled  thereto. 

9oon  afterwards,  Mrs.  Lane  and  Dr.  Bacon  filed  tiielr  crojts  fa^ll  agalnat  tbt 
appellant,  setting  forth,  that  tlie  church  of  Marsh  BaMoil  wa^  a  prhnftive 
mother  ehurch,  not  subject  to  any  crther  church,  and  thai  th^  preaoitations 
thereto  had  been  made  from  tfme  immemorial  by  the  name  of  the  rectory 
and  piarish  cAiurch  of  Marsh  Baldon,  and  that  the  tidYimsoti  of  siich  i^eefto^ 
and  parish  church  belonged  to  Mrs.  Lane,  as  lady  of  the  metior  of  Kbnih 
Baldon^  she  being  the  granddaughter  and  hdress  o€  Sosan^  the  dsiogbter  of 
John  Danvers. 

To  this  bill  the  appellant  put  in  his  answer,  admitting  Mrs.  Lane  tx^  be 
seised  of  the  manor  of  Marsh  Baldon,  and  intitled  to  present  an  iiyeombetit 
to  the  chureh  or  chapel  of  Marsh  Baldon,  for  that  seme  lord  of  the  mtmst 
had  founded  the  some  on  his  own  ground,  near  to  hi^  mansion  bonae,  tnid 
endowed  it  with  lands  for  the  mainteRanee  of  a  minister,  to  j^erform  dMok 
■ervice  therein }  and  that  iU  nicombefit  was  in  his  own  person  seized  of  its 
profits,  and  enabled  to  recover  and  defend  tlie  same  in  ^  o5im  right,  and  as 
such  rsctor  thereof,  and  had  institution  as  behig  requisite  to  Test  him  thie«s- 
w4th,  b«t  that  sueh  church  was  founded  many  yeara  after  the  eStabUalnneBit 
of  tithes  in  Enffland,  and  within  time  of  memory,  and  thai  its  fbander  oouM 
not  endow  it  with  any  property,  not  at  his  disposal,  m  pi-gyndSeo  of  the  rightt 
of  the  dder  church  $  and  that  it  was  not  a  primitiTe  mother  charch,  er  had 
any  rectory  or  spiritual  profits  of  common  right  appendant  thereto,  fbv  diAt 
the  ehurch  of  Dorehester  Was  its  mother  church,  under  which  be  daiBsed, 
and  that  the  presentationahad  not  from  time  immemorial  beea^  to  the  peetory 
and  parish  ehurch,  but  on  the  contrary,  for  a.ttong  seriea  of  yearn  wMhin 
memory,  it  had  been  presented  to  by  the  name  of  a  chapcft,  and  had  no«  ti^ 
cure  of  souls  of  original  right,  but  as  a  superadded  jftivilege;  neither  wa^ 
die  respondent  Lane  entitled  to  present  to  such  rectory,  ibr  that  Ihe  addition 
of  rectory  was  a  modern  addition,  and  usurped  and  impropdf,  in  that  ibt 
ieetoryor  spiritiml  profits  of  Marsh  Baldon  did  not  belong  of  commfon  4t 
ovigiaal  right  to  the  church  or  chapel  of  Marih  Baldon,  or  of  tlie  advoweoa 
of  Mrs.  Lane,  neither  was  any  such  rectory  excepted  by  LeWis  Pollard  in 
any  grant  of  his  i  but,  on  the  contrary  oi^  some  portion  of  tithes,  pwpcel 
of  the  rectory  of  Baldon,  the  rectory  of  Marsh  Baldon  being  mentioned  as 
parcel  of  the  matters  granted ;  and  that  the  appelhint*9  right  could  not  bo 
prejudieed  by  the  presentation,  or  any  other  act  of  any  person  not  entitM 
to^  the  titles  or  spiritnal  profits  of  Baldon  ;  and  that  no  proprietor  of  th6 
rectory  of  Baldon  was  erer  a  party  to  any  presentataon,  and  therelbre  tbeif* 
right  was  not  affected  thereby  ;  but  the  appellant  admitted  Dr.  Ifocon*  W  be 
enMed  to  aH  mnA  tithes,  parcel  of  the  rectory  of  Baldon,  as  himself  and 
his  predeeessors  had  constantly  enjoyed  under  Lewis  Pollard'sr  eseeptioB:^  aa 
an  addition  to  ^e  original  endowment  of  the  cliureh  of  Marsh  Baldon. 

The  cause  being  at  issue,  witnesses  were  examhied,  andthe  appellhnt  gsM 
in  evidenee,  that  the  mhabttants  of  Marsh  BMon  attended  the  visitation  of 
the  church  of  Dorcheater,  ^sitable  as  a  donative  peculiar  church  by  its  pa^ 
tr(»,  Thomas  Fettyplace,  Bsq.  or  his  official,  as  well  as  the  inhabitaats  of 
the  other  Baidons,  m  acknowledgment  of  such  church'  being  their  originfll 
parish  or  mother  church;  and  he  also  proved  by  written  evidence 
that  the  presentations  had  not  ever  from  time  immemorial  been  to  the  roetoi^ 
and  parish  chureh  of  Meaaik  Baldon,  but  that,  on  the  contrary,  the  first  ^- 
se-K^tion  thereto  was  in  tfce  time  of  King  John,  a^^d  after  the  year  l^W,  to 
the  chapel  of  Bf^duigton,  on  eonditbn  of  residence  and  payment  of  »  pound 
dl  frankittoORS^  to  the  mother  cfhurch  of  Dorchester;  and  that  it  appeased 
mt  US'  have* lUiy'  tith^a  or  spitituiA  propeHy  bdonging.  to  it  ih  the  year  lil&i^ 

that 
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tlmt  difi  word  redorf  was  mattep  qf  addilicn,  subteqnent  ta  the  demiM  to  Itld. 
Allen  in  the  I4th  year  of  King  James  I.  and  the  eioeption  therein  contain-  tatimaw 
ed;  and  that  the  prsfentittioDi  for  a  long  series  of  years  after  its  foundation 
were  to  the  chapel,  afterwards  to  the  church,  then  to  the  parish  church,  as 
set  out  in  the  appelUnt's  biU,  and  net  belbie  1019  to  the  recfory.  The  ap- 
pellant also  in  general  proved  the  truth  of  the  above  historical  nai^ration,  and 
that  there  was  no  sach  field  aa  Marsh  Baldon  field »  but  that  all  the  tithes  in 
question  aroae  out  of  Baldon  field,  and  no  possibiHty  of  perambukdon  with, 
out  taking  therein  the  whole  circuit  of  such  field. 

The  respondents  gave  no  matters  in  proof  relative  to  their  ovra  issue,  or 
to  counteract  the  appellant's  evidence,  proving  only  that  at  this  time  there 
were  two  churches  in  Bakioi^  and  each  of  them  were  parochial  churches, 
and  two  parishes,  the  one  called  Foot  Baldon  church  and  parish,  the  other 
Biarsh  Baldon  d&urch  and  parish  }  and  ikaX  each  of  such  churches  had  saera* 
ments,  butials,  &c.  and  that  the  respondent  Lane,  as  lady  of  the  manor  of 
Marsh  BaUon,  had  the  advowson  or  right  of  presenting  an  inenmbsnt  to  the 
parish  church  of  JMEarsh  Baldon,  and  did  present  Dr.  Bacon;  and  that  he  had 
iasiitution  and  induction. 

On  the  18th  of  December  1710,  the  cause  was  heard,  when  the  eourC 
waa  pleased  to  dismiss  the  appellant's  bill  with  costs ;  and  upon  a  rehew- 
iag,  on  tiM  26th  of  Novembcyip  1772-,  the  former  decree  was  aflirmed. 

From  both  thene  decreeatbe  present  appeal  was  brought ;  and  on  the  ap- 
pellant's behalf  it  waa  said  to  appear  from  conclusive  evidence,  that  the  pre- 
sentations had  not  from  time  immemorial  been  to  the  rectory  and  parish 
chvfch  of  Marsh  Baldon  >  but  on  the  contrary  for  a  long  Senea  of  3i!ears,  ahd 
within  time  of  memory,  the  same  had  been  presented  to  by  the  name  of  a 
ehapel,  which  was  founded  by  some  lord  of  the  manor  of  Marsh  Bcddon, 
and  by  him  endowed  with  a  temporal*  revenue;  and  that  Dorchester  was  iia 
mother  church.  It  also  a[^)earoti,  that  the  rectory*  or  spiritual  profits  of  the 
whole  peculiar  of  Dorchester,  belonged  to  the  clHirch  of  Dorchester,  as-  its 
mother  church  j  and  that  the  ^urch  of  Dorchester  was  rated  in  respect- 
tfaereof>  in  the  taxation  of  spiritaalHies,  anno  1291.  It  likewise' appeared, 
thai  the  general  name  of  Baldon-,  inoludes  all  the  several  townships  of  BaK 
don  ;  and  that  Baldon,  including  therein  all  such  townships^,  is  parcel  of  the* 
peculiar  of  Dorchester,  and  as  such  was  parcel  of  the  possessions  of  the  mo- 
nasiexj  of  Dorehedter.at  tbeitime.oCiJbB  dissolution  :  and  that,  on  such  dis- 
solution, the  crown  granted  the  rectory  or  spiritual  profits  of  Baldon  gener- 
ally, parcel  of  the  spiritual  profits  of  the  church  of  Dorchester,  to  the  person 
under  whom  the  appellant  claimed ;  who  in  a  regular  course  of  descent  wae 
entitled  thereto,  except  such  matters,  parcel  thereof,  as  were  excepted  by 
Lewis  Pollard  in  his  conveyance  to  Jennens.  It  was  therefore  hoped^  thait 
the  decree  would  be  reversed. 

On  the  other  side  it  was  said,  that  the  appellant,  by  claiming  as  general 
rector,  had  brought  the  question  between  him  and  the  respondents  to  a 
single  point,  vi^r,  whether  Marsh  Baldon  waa  a  parish  or  rectory,  or  only  a 
township  or  chapc^lry  ?  It  appeared  in  evidence,  that  it  had  unUbrmly  been 
presented  to  by  the  name  of  a  church,  ea^esia,  which  signifies  the  parsonage 
with  its  whole  endowment ;  that  the  incumbent  was  stiled  rector^  from  the 
year  1465,  to  the  present  time  }  and  that  it  was  considered  as  a  church  for 
a  century  before,  making  a  space  of  400  years.  That  the  mod^  of  present- 
ation proved  this  ;  for  liad  it  been  a  chapel,  the  patron  would'have  presented 
the  clerk  to  the  appropriators,  and  they  would  have  admitted  him  3 .  whereaa 
it  appeared,  that  he  was  presented  to  and  instituted  by  the  bishop,  or  his 
pfiiciaU  Besides,  it  had  the  characteristics  of  a  parish  church,,  in  having 
baptism  and  sepulture  ;  and  there  was  no  proof  on  the  part  of  the  appellant^ 
of  any  subordipi^tion-of  it  to  Foot  Baldon,  as  a  mother  church ;  no  right  to 
seats  there  ;  no  contribution  to  the  repairs  of  it ;  no  resorting  thither  as  to 
a  mother  chUrch,  on  stated  days  -,  no  oblations  paid ;  no  oath  of  obedience 
to  the  rector,  or  vicar,  as  reqtdred.  by  ancient  canons  :  but  it  k^pt  its- own 
poor,  stood  in  a  different  deanery,  and  was  in  no  one  injstance  dependent 

thereon^' 
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both  ^e  defeodmiU  d^ied  that  the  plaintiff  iMtt  eiititM«(aiiir  ti^iei 
arifiinff  on  th6  several  pieces  of  land  called  Smith's  Piecoi  Forty  Acred  Pieee, 
Battin  s  Close^  of  three  acres,  iDheney's,  otherwise  Hayes,  otherwise  Bnmt- 
hoQse  Qose,  and  Batten's  Closes,  of  one  acre,  or  in  Twenty  Acres  Tenement, 
in  the  occupation  of  the  defendant  Cox ;  but  Hiey  -adnittted,  ^tat  all  the 
Uthes  of  the  other  tenements  of  Forty  Acres  in  the  defendant  Cox's  occiq]a<^ 
tion,  b^onged  to  the  plaintiff,  'as  lying  within  the  said  rectory  impropriate 
of  Foot  Baldon.  They  also  admitted,  that  the  defendant  Cox  had,  daring 
6ieV6ral  years,  occupied  Smith's  Meadow  and  the  Twenty  Acres,  partly  in 
the  common  fields  of  Baldon,  and  partly  inclosed ;  and  set  forth  die  other 
lands  occupied  by  other  people. 

The  defendant  Bacon  admitted,  that  the  said  W.  Cox,  as  his  tenant,  and 
tn  his  right,  took  in  the  said  years,  the  tithes  of  the  grass  of  the  said  mea- 
dows ;  and  denied,  that  the  other  occupiers  had  taken  away  the  said  tithea ; 
but  said,  that  tbej  were  set  out  for  him,  and  that  the  tithes  of  all  hay  aris* 
ing  from  the  said  closes  had  been  customarily,  and  time  out  of  mind,  set 
out  and  taken  by  him  and  his  predecessors.  He  admitted,  that  the  ph^ntiff*s 
tenant  did  in  1750,  but  without  any  right,  take  away  some  hay  from  Bat- 
tin's  Close,  under  pretence  of  being  entitled  to  the  tithe  thereof. 

The  defendants  said,  that  they  believed  that  the  tenants  and  occnpiers  of 
lands  in  the  common  fields  belonging  to  Foot  Baldon  and  Marsh  Baldon,  had, 
in  respect  of  their  said  lands,  right  of  common  there  for  cows  and  aheep. 

The  defendant  Bacon  insisted,  that  all  tithes  arising  from  the  cows  or 
sheep  comiiiohed  on  the  said  fields,  in  right  of  lands  in  the  parish  of  Marsh 
Baldon,  belonged  to  him  as  rector  thereof ;  but  as  the  said  common  faelds 
had  scarcely  ever  been  full  stocked,  in  order  to  avoid  disputes,  the  small 
tithes  arising  therefrom,  had  been  usually  paid  for  the  whole  to  the  tenants 
6f  the  tithes  of  that  parish  in  which  the  greatest  part  of  the  lands  were. 

l%e  defendants  admitted,  that  there  was  a  piece  of  heath  ground  lying  in 
the  said  parishes,  but  belonging  to  the  manor  of  Marsh  Baldon,  called  the 
knowle,  which  had  been  for  many  years  planted  with  furze,  and  enjoyed  in 
severalty,  and  was  at  certain  times  commonable  to  the  owners  of  lands  in 
both  parishes ;  and  they  submitted,  whether  furze  growing  on  commonable 
iica^s  was  titheable.  They  denied  that  they  knew,  or  had  heard,  that  tithes 
had  ever  been  demanded  for  furze  growing  thereon,  till  twenty  years  ago, 
though  they  admitted  the  tenants  and  occupiers  thereof  had  of  late  years, 
and  did  then  pay  tithes  in  kind  of  all  furze  growing  thereon  to  the  plaintiff, 
hotwitlistanding  the  same  in  other  parishes  adjoining  was  not  considered 
titheable. 

The  defendant  Bacon  insisted,  that  if  tiie  plahitiff  bad  any  right  to  tithes 
t)F  any  part  of  the  said  furze,  he  had  likewise  a  right  to  all  such  parts  as 
were  within  the  parish  of  Marsh  Baldon.  He  admitted,  that  he  held  five 
lays  or  half  acres  of  land  in  the  Knowle,  belon^ng  to  an  estate  in  Foot 
B^don )  that  in  1761 ,  he  cut  furze  and  fbm  therefrom,  and  carried  the  same 
%iway,  without  setting  out  the  tithes,  and  used  the  same  in  burning  a  kiln  of 
lime  for  the  manure  of  the  lands  in  Forty-three  Acres  Piece,  whereof  the 
plaintiff  had  received  a  portion  of  great  tithes,  and  also  in  burning  of  biidLS 
for  the  repairs  of  the  farm-house  ;  and  he  insisted  that  it  was  thoefbre  ex* 
eqipt  from  the  payment  of  tithes,  even  if  furze  were  otherwise  liable  -,  bat 
Ihe  denied  that  the  former  owners  thereof  had  constantly  paid  tithes  for  the 
same. 

The  defendants  admitted,  ihat  there  were,  in  Marsh  Baldon,  the  lands 
called  Hatchett  Close,  Forty  Acres  Piece,  and  Hatchett  Ftirlong;  that 
they  had  been  in  the  occupation  of  the  defendant  Lane  since  January  1761  j 
and  that  she  had  reaped  and  gathered  therefrom  hay,  without  setting  out  the 
tithe  thereof,  because  she  insisted,  that  the  hay  tithes  of  the  said  Forty  Acres 
Piece  were  covered  by  the  said  modus  or  composition  of  fourteen  pounds  5 
and  that  the  Hatchett  Piece  and  Hatchett  Close  were  part  of  Uttle  Baldon 
estate,  the  tithes  whereof  were  not  pur<;}uised  by  J.  Jennens.  They  further 
^id,  that  they  believed  L.  Pollard  was,  in  his  lifb  time,  seised  in  fee  of 
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little  BaldoB  Ewm,  lying  iaterf^ixed  m  the  wad  pvitbef -;  and  tnlitfted,  fhat        lt)0. 
the  tithes  of  tbAt  part  lying  in  Marsh  Baldon^  then  belonged  to  hub  and  die      I^aM^* 
miniater  or  rector  thereof  jf  and  Uiat  he  excepted  out  of  the  stale  tb  the  said 
J.  Jeimens,  of  the  said  ioipropriate  rectory  of  Foot  Bsldon,  idl  the  tithes 
whatsoever  a^suig  filofn  the  said  Little  Baldoo  estate  :  arid  that  theiefore 
noi^  of  the  tithes  arising  itom  the  si^id  estate  passed  by  the  conveyance. 

The  defendant  Lane  admitted,  that  Liule  Baldon  Mate  Wto^  at  the  tim^ 
of  the  sale  and  reservation,  a  freehold  estate  of  inheritante  ^  Aid  that  the 
said  L.  PoUar^  and  his  hears,  under  such  exception  and  reservittion,  after- 
wards ei^oyed  the  said  estate  exempt  &om  the  payment  of  any  tithes,  save 
such  as  belonged  to  the  rector  of  Marsh  Baldon  in  right  of  that  part  of  the 
said  estate  which  was  therein.;  and  insisted^  that  such  paft  of  the  «edd 
estate  as  was  become  vested  in  her  as  heir  to  him  ought  to  be  held  free  and 
exempt  from  the  psu^ment  of  all  the  tithes,  save  as  aforesaid.  She  also  insisted, 
that  the  said  Hatchett  Close  and  other  the  lands  pairt  of  the  said  Little  Bsl- 
don  estate  vested  in  her,  had  been  held  free  from  tithes  ever  since  the 
said  exception  and  reservation,  save  with  respect  to  Such  rights  as  the  rector 
of  Marsh  Baldoa  had  fo  such  part  thereof  scs  was  in  his  parish,  and  except 
such  of  the  tithes  m  had  been  scfwrated  and  sold  therefrooi }  and  insisted 
that  as  nor  tithes  whatsoever,  save  as  aforesaid^  had  since  been  paid  to  the  im- 
propjriaSor  of  the  rectory  of  Fopt  Baldop>  they  were  not  obliged  to  disdover, 
whether  any  were  paid  to  the  rector  of  Matsh  Baldob ;  and  that  all  the  smatt 
tithes  in  general  of  Marsh  Baldon  lands,  and  all  the  corn  and  hay  fithes 
arising  therefrom,  which  had  been  usually  enjoyed  by  the  rector  of  Marsli 
Baldoa,  still  remained  due  to  him  as  before  the  said  sal^  or  exdtange  of  lands. 
The  defendant  Bacon  admicted,  that  the  defendant  Martin,  during  the  MA 
years,  had  held  the  Hanging  Lands  lying  in  Marsh  Baldoii  by  lease  from 
him,  and  that  some  hay-  and  other  tithes  arose  therefrom ;  bnf  he  insidM, 
that  the  plaintiff  was  not  entitled  to  hay,  or  any  tithes  arisiiig  thereon,  ea- 
^epi  of  corn,  but  that  dae  same  belonged  to  the  rectotT  thereof;  thit  th^ 
^ad  constantly  and  immemuriaUy  been  enjoyed  by  the  deflMdant  aiial  his  pre^ 
decessors ;  and  that>  as  rector  c^  Marsh  BaUkm«  he  was  entitled  tb  aft  the 
small*  tithea,  aad  also  to  certain  portions  pr  piercels  of  th!e  great  tithed  arising 
tbarain,  and  also  to  the  said  ifiodui  pr  composition  of  fourteen  pounds  per  an- 
niHn,  in  lieu  of  the  tithe  of  hay  and  all  saiall  tithes,  and  tlie  greatest  part  of 
iiie  com  tithes  aiising  on  the  lienor  f  army  add.  also  to  all  hay  tithes  ariifing 
within  the  said  parish,  <save  of  certahi  lands  held  by  the  |!»lainttff  from 
Qoeen's  College,  in  Oxford,  caikled  Durham  Sees  and  Spindlera)^  and  also  to 
aU  pther  tithes,  whatsoever  (exeept&uch  parts  or  portions  of  the  great  titties 
BM  had  been  us^^^y  held  and  enjoyed  by  the  plsintiif,  nbd  those  whose  estate 
he  had),  v^hether  the  same  belanged  to  him  by  Ae  fikvt  endowment  of  tlie 
aaid  ehurchf  or  by  aaf  subseqaentgift^gmift,  endowment-,  preseripiioki,  per- 
Hiissiopi  right/  titfe/  or  daio^  whatsoever ;  that  the  genoral  tod  unappro- 
priated part  of  the  soid  rectory  of  Marsh  Baldon  was  vested  in  him  by  his 
losiitution  and  indujCtion  thereto  i  and  tluit  aU  neifcr  tithes  arisiiig  thdnili; 
whereof  no  sufficient  enjoyment  had  been  had  tt)  fix  the  right  thereto,  be- 
iMged  to  him  aa  general  redor  of  the  said  parish. 

l^be  dafendanta  Cox  and  Martin  said,  they  held  the  said  fimn  and  lands  ai 
b^fof^mentiooed,  and  insisjbed,  that  the  plaintiff  was  not  entiUed  to  the 
tithe  in  kind  of  hay,  or  any  thing  in  lieu  thei^of ;  but  believed,  that  tlie  de- 
fofldipt  Bacon,  as  rector  cmF  Marsh  BaUon^  ^ns  entitled  to  ril  tithes  arising 
OB  the  demesne  lands  of  the  manor  of  JViaiab  Balddri,  and  also  tb  aH  manner 
of  ^mnll  tithes,  or  to  some  ccHnpoaitioa  foif  the  saine  y  thdt  thJe  dua^  farm 
iras  part  of  the  demesne  lands  c^  the  said  loaAor ;  and  that  an  aiicicttS  com- 
po^itioo  of  fourteen  pounds  per  annum  then  wqs»  aJld  hfid  been  yearly  paid 
by  the  owners  of  tbe^  s^d  Manor  Farm,  or  tlwir  tebanta,  to  the  nector  of 
Sl^rsh  l^eAd^n,  in  li^of  aU  tithes  arising  therelRrom. 
.  Th/^  defendant  S^rah  Cqsl  admitted^  by^her  answer,  her  brother's  death  | 
and  that  she.  was  exaculrix,  aad*  had  suQcMit  assets,  &c« :  and  liie  detod- 
^ts  ant  forth  the  several  speciea  of  tithes  they  had  upon  their  said  lands. 
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1770*  The  defendants  Bacon  and  Lane  filed  their  cross-bill  against  Yateman, 

setting  forth  the  several  matters  mentioned  and  insisted  on  in  their  answers 
to  the  original  and  amended  bill ;  and  praying,  that  a  trial  at  law  might  be 
directed  to  aaoertain  the  right  to  the  tithes  claimed  by  Yateman  ;  that  the 
conveyance  made  by  Lewts  Pollard  to  James  Jennens  of  the  rectory  impro- 
priate of  Foot  BaMon,  and  the  sdd  impropriate  tithes  of  Marsh  Baldon,  par- 
ticularly described  and  set  forth  in  the  said  bill ;  and  also  the  agreements, 
articles^  and  deeds  of  exchange  of  lands^  part  of  Little  Baldon  Farm,  and  of 
the  tithes  thereof,  might  be  produced  at  such  trial,  and  likewise  at  the  hear- 
ing of  the  cause  ;  that  Yateman  might  be  restrained  by  injunction  firom  pro- 
caeding  in  the  mean  time  ogainst  the  tenants  of  the  plaintiffs  and  other  in- 
habitants of  the  parish  of  Jfdarsh  Baldon  for  the  titheable  matters  in  dispute 
in  the  said  cause ;  and  that  the  plaintiffs  might  be  quieted  in  the  possession 
of  their  tithes  according  to  their  respective  rights  therein ;  and  particulariy 
that  the  right  of  the  plaintiff,  Elieabeih  Lane,  might  be  established  in  the 
tithes  of  her  lands  late  part  of  Little  Baldon  Farm,  which  had  not  been  sold 
or  conveyed  to  James  Jennens,  or  to  other  persons  under  whom  Yateman 
claimed ;  and  also  in  all  other  lands  and  tithes  vi^hich  had  been  conveyed  to 
her  ancestors  in  lieu  of  the  said  Little  Baldon  tithes  and  lands. 

The  defendant  Yateman,  by  his  answer  to  the  cross-bill,  admitted,  that 
Elizabeth  Lane  had  been  several  years  seised  of  some  estate  of  freehold  of  and 
in  the  manor  of  Marsh  Baldon,  and  also  of  Hatchett  Piece,  Hatchett  Close, 
the  Knowle,  the  Great  Monk  Hill,  and  part  of  Little  Monk*Hill ;  but  said, 
he  did  not  know  that  they  were  part  of  Little  Btfldon  Farm,  excepting 
iJatchett  Piece,  which  he  admitted  was  part  of  the  said  form.  He  also  ad- 
mitted, that  the  parish  of  Baldon  comprehended  t}ie  several  townships 
aforesaid  ^  that  the  rectory  of  the  said  parish  formerly  belonged  to  the  mo- 
nastery of  Dorchester,  in  the  county  of  Oxford  ;  that  afterwards  the  town- 
ship of  Mardi  Baldon,  which  had  a  church  or  chapel,  acquired  the  reputa*' 
tion  of  a  parish ;  that  the  said  church  or  chapel  was  originally  endowed  by 
the  lord  of  the  manor  of  Marsh  Baldon,  who  had  always  presented  an  in- 
cumbent thereto ;  that  Elizabeth  Lane  had,  as  lady  of  the  said  manor,  pre^ 
sented  the  plaintiff  Bacon  to  the  said  church  or  chapel ;  that  he  was  there- 
upon institnted  and  inducted  thereto ;  and  thereby  became  entitled  to  the 
tithes  of  the  Manor  Farm,  and  of  certain  other  lands  within  the  said  town- 
ship, of  which  the  chaplain  of  the  said  chapdry  was  theretofore  endowed  ; 
but  not  to  all  tithes,  tenths,  and  oblations  whatsoever,  or  to  such  tithes  as 
were  insisted  on  by  Bacon.  He  insisted,  that  Lewis  Pollard,  in  the  14th 
year  of  the  reign  of  James  the  First,  as  the  then  impropriator  of  the  rectory 
of  all  the  Haldons,  demised  the  same,  for  99  years,  to  WiUiam  Allen,  by  the 
description  of  "  all  that  rectory  or  rectories,  parsonage  or  parsonages  of 
Foot  Baldon,  Saint  Lawrence  Baldon,  and  Marsh  Baldon,  with  the  tithes 
thereof,  and  three  acres  of  arable  lands  lying  in  the  fields  parcel  of  the 
glebe  lands  of  Baldon,  except  the  tithes  of  Little  Baldon,  and  of  one  tene- 
ment, and  of  one  yard  land  in  the  tenure  of  P.  Shurle,  and  sudi  tithes  as  had 
been  enjoyed  by  R.  Humphreys,  clerk,  thai  incumbent  of  the  said  chapel  of 
Marsh  Baldon,  for  twenty  years  then  past  ;**  that  Lewis  Pollard  afterwards 
conveyed  the  reversion  thereof  to  James  Jennens  ;  and  that  he,  Yateman, 
became  entitled  to  the  said  rectories  by  a  regular  course  of  conveyance  from 
the  said  James  Jennens.  He  also  insisted,  that  in  1293,  Peter  de  la  More, 
then  lord  of  the  manor  of  Marsh  Baldon,  presented  Hugh  de  Barkington  to 
the  chapel  of  Marsh  Baldon  ;  and  that  it  was  twice  afterwards  presented  to 
as  a  chapel ;  but  he  admitted,  that  before  -the  dissolution  of  the  monastery 
of  Dorchester,  and  since  that  time,  it  had  been  presented  to  as  a  churdi ;  and 
that  Marsh  Baldon  has  been  reputed  to  be  a  parish,  and  the  church  a  pa- 
rish church,  and  an  ancient  rectory,  and  had  been  reputed  to  be  separate  and 
distinct  from  Foot-Baldon,  Saint  Lawrence  Baldon,  and  Little  Baldon.  He 
also  admitted,  that  Bacon  was  presented  to  the  cure  of  Marsh  Baldon,  under 
the  name  of  the  rectory  and  parish  church  of  Marsh  Baldon  ;  but  he  insisted, 
^lUt  there  was  no  such  ancient  parish  church  as  Marsh  Baldon  ;  or  that  if 
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there  were^  that  the  same  was  not  a  rectory'^  but  only  a  ward  or  township 
with  the  rectory  of  Baldon,  and  a  chapelry  belonging  to  Baldon  rectory  ; 
and  that  he  was  not  rector  of  the  said  parish^  but  only  curate  thereof  under 
him  5  and  that  the  presentations'  of  a  clerk  to  the  said  church  or  chapel  of 
Marsh  Baldon,  under  the  name  of  a  rector,  were  done  without  the  concur- 
rence of  the  then  owner  of  the  said  rectory  of  Haldon,  and  could  not  deprive 
him  of  any  part  of  his  said  rectory ;  and  he  claimed  the  whole  jtithes  of  the 
said  parish  (except  such  tithes  witiiin  Marsh  Baldon  as  the  plaintiff  Bacon 
could  shew  a  right  to  by  grant  or  prescription),  under  the  woi-ds  of 
the  conveyance  fh>m  Liewis  Pollard  in  16*20,  and  as  a  general  impropriator 
thereof.  He  admitted,  that  the  inhabitants  of  Marsh  Baldon  hiid,  for 
many  years,  baptised  their  children  in  the  church  or  chapel  of  Marsh 
Baldon,  and  had  buried  their  dead  in  the  chapel  or  church  yard  there ;  but 
insisted,  that  such  privileges  were  enjoyed  by  other  chapelries  to  ease  the 
inhabitants  from  carrying  their  children  and  dead  to  'the  rectorial  church, 
and  was  not  any  evidence  of  an  independent  church  or  rectory.  He  also  ad- 
mitted, that  Foot  Baldon  and  Saint  Lawrence  Baldon,  with  the  greatest  part 
of  Little  Baldon,  paid  parochial  rates  together,  and  maintained  their  poor 
separate  from  Marsh  Baldon  ;  and  that  Marsh  Baldon,  and  small  portions 
of  Little  Baldon,  were  also  rated  together  separate  from  the  other  Kaldons. 
He  insisted,  that  the  said  L.  Pollard  was,  in  1626,  also  seised  of  the  said 
farm  and  estate  called  Little  Baldon ;  and  that  John  Danvers,  father  of 
Sewan  Danvers,  was  at  the  same  time  seised  of  the  manor  and  manor  farm 
of  Marsh  Baldon  y  that,  as  lord  of  the  said  manor,  he  had  a  right  of  pre- 
sentation to  the  said  church  or  chapel ;  and  that  Robert  Humphreys  was 
then  incumbent  thereof,  and  held  and  enjoyed  all  the  glebe,  lands  and  tithes 
with  whioii  the  sud  ohapel  had  been  endowed.  He  believed  that  the'said 
L.  Pollard,  or  J.  Pollard  his  son,  who  intermarried  with  the  said  S^  Danvers, 
afterwards  sold  the  whole,  or  the  greater  part  of  Little  Baldon,  with  all 
tithes  arising  therefrom ;  but  whether  on  the  sale  thereof,  and  of  the  said 
estate  occupied  by  Shurle,  they  made  any  reservation  thereof  or  of  any  of 
the  tithes  thereof,  from  the  defendant,  he  knew  not ;  but  admitted  that  m 
case  any  part  of  the  said  estates  or  tithes  were  reserved,  the  same  descended 
to  the  plaintiff  Lane,  grand  daughter  of  the  said  J.  P<^rd.  He  further  in- 
sisted, that  after  the  Mile  of  the  said  rectory  to  the  said  J.  Jennens,  the  said 
JLt.  Pollard,  and  also  the  purchasers  of  the  said  estate  claiming  under  him, 
had  held  and  enjoyed  Little  Baldon  estate  free  from  the  payment  of  tithes, 
except  such  parts  and  tithes  as  had  been  since  separated  therefrom.  He  ad- 
mitted, that  the  plaintiff  Lane  had,'*'for  many  years,  held  lands  free  from  the 
payment  of  tithes ;  and  insisted,  that  such  lands  were  part  of  Litde  Baldon 
estate,  Tuid  some  of  the  lands  whereof  the  said  L.  Pollard  reserved  the  tithes 
on  the  sale  of  the  said  rectory ;  but  he  admitted,  that  such  lands  and  tithes, 
not  having  been  sold  with  the  rest  of  Little  Baldon  estate,  had  descended  to 
her,  as  heir  of  the  said  L.  Pollard ;  but  whether  such  lands  were  part  of 
Little  Ikddon  estate,  or  exempt  ftom  the  payment  of  tithes,  he  could  not  set 
forth.  He  insisted,  that  divers  agreements  and  conveyances  had  been  exe- 
cnted  between  the  said  L.  PoUard  and  J.  Pollard,  and  those  claiming  under 
them,  with  other  persons  proprietors  of  lands  in  Baldon,  and  divers  exdianges 
made  of  lands  part  of  Little  baldon  Farm,  for  other  hmds  belonging  to  such 
ether  persons  *,  and  that  the  tithes  of  the  said  lailds  were  also  exchanged 
with  the  said  J.  Jennens  ;  and  that  by  means  thereof  the  tithes  of  the  said 
lands  were  separated  from  the  lands  themselves,  and  belonged  to  him  as  claim- 
ing nnder  the  said  James  Jennens.  He  admitted,  Itot  he  claimed  the  tithes 
of  all  hay  arising  on  the  said  lands,  late  part  of  lAttle  Baldon  Farm,  or  on' 
the  lands  taken  in  exchange  for  the  same  ;  and  that  in  1750,  he  ordered  his 
tenant  to  take  tithes  of  hay  arising  on  all  the  lands  in  Marsh  Baldon  whereof 
he  was  entitled  to  the  com  tithes  when  the  saihe  were  sown  with  corn,  and 
particularly  on  Smith's  Piece }  that  his  tenaut  took  away  part  of  the  grass 
mowed  on  the  said  piece  as  the  tithe  thereof^  without  the  tithe  being  pro- 
perly 
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1770,  perly  tet  out }  tbat  an  action  of  trespass  vo^  broii^^  ilgaijist  hk  tewnC ; 
VATkMAJi  fukd,  as  the  said  tithe  had  been  irregularly  taken^  he  suffered  judgdieiit  to 
go  by  de&ult.  He  insisted,  that  all  tithes  oq  Soiith'a  Piece  and  the  stomal 
other  pieces  of  land  titheable  in  like  proportions^  and  which  had  been  rtgU- 
larly  set  out  and  marked  as  tithe,  had^  from  time  to  time,  been  enjoyed  by 
him  and  his  tenants  of  the  said  rectory  of  Baldon^  and  by  the  several  own- 
er«  and  occupiers  thereof,  ever  since  such  proportion  and  mode  of  tithing 
hod  been  established* 

The  plaintiff  in  the  original  cause  replied  ;  the  defendants  rejoined ;  wit- 
nesses were  examined  on  both  sides :  the  plaintiffs  in  the  cross  cause  re- 
plied 5  and  the  defendant  rejoined }  but  no  witnesses  were  examined  on  either 
side. 

]Py  an  order  made  in  the  cross  oause,  it  was  ordered,  thai  the  plaintiffs 
should  be  at  liberty  to  read  on  their  behalf  the  depositions  of  the  witnesses 
in  the  original  cause« 

Ufxin  hearing  these  causes  several  days,  and  counsel  for  all  parties  ;  and 
on  reading  an  order  to  prove  exhibits  at  the  hearii^  j  and  reading  [a  great 
body  of  documentary  evidence  {]  and  on  fuU  debate  cf  the  mutter,  the  cburt 
*eidered  the  original  bill,  the  amended  bills,  the  bill  of  revivor^  and  the  sup- 
fdemental  bill  filed  by  the  plaintiff  Francis  Yateman,  to  be  dismissed  With 
eosts  I  and  the  bill  filed  by  Phanuel  Bacon  and  Elizabeth  Late;  widow, 
against  the  said  Francis  Yateman,  to  be  likewise  dismisaed  with  costs. 

fiy  an  ordfr  made  in  this  cause  on  the  &th  day  of  June  177  iy  a  rehearing 
was  granted.  And  Eliyabeth  Lane  having  departed  this  life,  the  suit  was 
revived  against  C.  Willoughby,  executor  of  and  devisee  in  her  will,  sosd  T. 
Cawley  her  heir  at  law,  who  appeared  ^  and  the  said  T.  Cawley  filed  hia  an- 
swer thereto,  and  the  sakl  suit  and  proeeediaga  ^ere  revived. 

On  the  2M\  day  of  June  last,  the  further  hearing  c/  thii  eaule  Was  ad- 
journed, with  liberty  to  the  plaintiff  in  the  ta^an  time/  on  p8;yment  of  the 
tosts  of  the  ds^y,  to  amend  hia  bill  of  revrvor,  and  require  an  anaWer  thereto 
from  the  defendent  C.  Willoughby.  In  pursuance  thereof,  the  plaintiff 
amepd^d  his  bill  of  revivor,  and  the  defendant  GieA  his  an9wer  thereto. 

The  cause  came  on,  on  the  :26th  of  November  1772^  add  wee  heard  for 
several  days  -,  and  upon  hearii^  counsel  for  ali  fMurttes  y  and  nsfMiiBg  sei^eral 
oirdersy  to  prove  epth^ts  at  the  hearing  nivd  voce ;  and  upon  reading*  the 
focmer  evidei^ce,  with  seveiBl  additioniil  exhibits ;  the  court  Ordered  the 
c«use  to  stand  over  for  the  judgment  of  thfi  ^ojurt.  The  cause  stantog  thi^ 
day  in  the  pc^ier  of  causes  came  on  for  the  of  Kmon  of  the  cout t. 

The  eeurt  of dered,  that  so  mueh  of  the  order  made  on  the  hearing  of  tiiis 
ini^m  on  the  l^th  day  of  Dfcember  177<K  VB-  directed  that  the  ori^nal  and 
aiQ^nded  bills,  aiid  the  bill  of  revivor,  and  supplemental  biU  of  bomplaiaS^ 
filf^  by  th^  «aid  pUiatiffi  F.  Yatepoa^,  iJhiottld  be  diseii^aed  out  ef  this  oouit, 
with  costs,  t9  be  taxed  fcHr  the  defeadants by  thedc^j^ tecaambrancer,  be 
affirmed  >  aitd  that  the  sum  of  te»  pounds,  the  il^posH  pai4  nto*  e<wrt  by  thcT 
pkkiatiffi  to  abide  the  e^rent  of  the  re-hearifig  of  tiiifl  eaiis^ibepnid  oot  to  the 
defioodantSi  or  tbeiv  clerk  in  oour^  ^-[^road.} 

Jan.  26,.  1774.     Dom,  Proc. 

The  church  of  Dorchestw,  in  the  ce«aiy  o|  Oxford,  is  a  very  ancient 
chttcchi  founded  in  the  easiest  ag^s  of  chvistiaBity  in  Bnglandy  and  the  mo- 
liier  church  of  ks  peculiar  i  ^nd,  aa  suchy  the  vectoiy  or  spirittoal  profits  of 
such  peculiar  bekmgad  thereto  of  original  K^t>.  in  whM»  psenliar  are  the 
tpwiis  of  Dorcheatei,  Keqiioiiy  Warborough>  JUaAana,  €hisleha8fi()toBv  Bray- 
tm,  ClifHm,  Bircot>  Ovtrj,  Nettlebed  and  Baldoo,  or  BaddUl^n,  vsader 
ij^lildk  g^Mieral  name  of  fialdopii  or  Baddington  are  comprehended  and  knowir 
4ie  townships  of  Foo^  Baldoo,  Aforah  Baldoa,  Lawreneo  Bhldetf,  and  LitdB 
JM^oB,  and  every  of  thea^^  all  lyieg  within  the  boundary  of  Bbldon  Field, 
\m^  neither  of  them  ol  itself  known  by  the  name  of  Baldoo,- without  other  ad* 
dii«^>  ai^sOUhe  Baldona  keep  the  ssrm  festival,  being  thM  of  St..  LeWieoce. 

Tt^  church  of  Dorchester,  with  the  spiritual  profits  of  its  peculiar,  was 

anciently 
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ancMBtl J  parcel  of  th9  poiiessiaQs  of  die  Mshopand  oodt«)M  of  Doifdieat^r; 
and  after  the  removal  of  the  see  to  Liacoln,  such  apiritoal  peBseisiona  re- 
BMined  the  property  i^  its  chapter,  consistiog  of  secular  canons,  with  an 
abbot  presiding  over  them  instead  of  a  bishop. 

Besides  the  rectory  or  spiritual  revenues  of  the  peculiar,  the  monastery  of 
Dorchester,  bebre  aano  1S91,  had  tlie  rectory  of  the  church  of  Shir- 
bum,  another  ancient  mother  church  within  the  same  county,  appropriated 
to  its  use,  but  those  of  the  peculiar  belonged  to  it,  from  the  earliest  payment 
of  tithes  i  it  had  also  sundry  temporal  estates,  and  there  were  great  grounds 
to  conoliide  that  the  abbot  had  a  house  at  Shirbum,  and  often  retired  to  it, 
and  was  there  at  the  time  of  the  survey  of  the  possessions  of  the  monastery 
of  Dorchester,  in  the  96th  of  Hen.  a 

Dorchester  church,  and  the  whole  oF  its  peculiar,  h  la  the  deanery  of 
Aston ;  and  whether  through  the  hurry  and  confusion  of  those  times,  or  the 
inaccuracy  <^  the  survey  of  26th  Hen  8.  all  the  possessions  of  Dorchester 
are  returned  therein  as  being  in  Aston  deanery  i  although  Dorchester 
chiirch,  and  Ae  whole  of  its  peculiar,  is  in  the  deanery  of  Cuddesden,  and 
relied  amongst  other  churches,  having  spiritualities  in  the  deanery  of  Cud*- 
desden,  anno  1291;  but  no  (uch  church  as  Marsh  Baldon  having  any 
spiritual  endowment  is  to  be  met  with  in  the  taxation  of  spiritualities,  muio 
1391. 

The  peculiar  or  ancient  parish  of  the  church  of  Dorchester  being  very  ek* 
tensive,  and  many  villages  or  hamlets  within  it»  remote  from  the  mother 
dburch,  occasional  the  erection  of  many  chapels  within  iJts  peculiar  rectory  f 
and  subsequent  to  the  divisioa  of  the  dioceses  in  parochial  cures,  and  the 
eslaldishmQQt  of  tithes  in  this  kingdom,  some  of  these  chapels  were  inde- 
pendent chapels,  endowed  with  a  temporal  revenue  in  perpetuity,  by  some 
pious  persons  for  maintenance  of  a  priest  to  perform  divine  servioe  ;  and  for 
tiie  better  accommodation  of  the  inhabitants,  they  were  allowed  the  privi- 
lege of  sacraments  a«d  buriala,  and  other  parochial  rights,  and  presentatioai 
being  made  of  some  of  theim  by  their  fotoder  or  endower,  (x^came  from 
that  time  presentative ;  and  institution,  the  mode  of  investing  its  incum- 
bents with  pueh  temporal  revenues  wherewith  endowed,  and  to  enable  them 
fo  recover  and  defend  the  same,  was  pfacllsed  and  allowed ;  others  have  no 
such  provision,  yet  moe|  of  them,  either  through  the  presentation  of  their 
patrons,  or  vulgar  reputation,  have  now  acquir»i  the  repulation  of  parish 
churches,  and  Sie  hamlets  whereia  they  are  situated,  distinct  parishes,  al-< 
though  anciently  parcel  of  Dordiester,  and  n»  tithes  belonging  of  original 
right  to  any  of  themj  except  Dorchester. 

The  oonvent  oi  Dorchester  being  dissolved  iemp*  Henry  8.  the  crown,  for 
Suable  considerations  paid  into  the  CKchequer,  granted  its  spiritnal  revennes 
onl  in  parcels  to  sundry  porchasevs,  by  such  deseriptians  as  appeared  best 
adapted  to  aseertaia  the  matters  grsated  >  and  this,  according  to  the  langu- 
age of  each  grants,  was  by  the  doeription  of  the  rectory  of  such  place,  &e« 
whereof  the  gtant  was  of  the  spiritnal  profits  or  tithes;  amongst  others,  one 
Toppes*  in  the  28th  of  Hen.  8.  had  a  grant  of  all  tithes  and  glebe  lands  of 
wJX  the  ll*ldonA>  pared  of  the  peotdiar  rectory  of  Dorchester,  by  the  de- 
scription (^  the  reclory  of  Baldon,  parcel  of  the  possessions  of  the  monas- 
tery of  Dorchester :  and  in  the  8th  year  of  queen  Elizabeth,  the  crown,  in 
consideration  of  1,1621.  paid  nto  the  exchequer,  granted,  er  eerte  mettHa,  the 
teveraion  of  such  rectory  of  BaMon  geneinlly,  paicel  as  aforesaid,  to  one 
Hall  in  fee>  exoepting  the  advowson  of  all  rectories,  taoacsges  and  churches* 

SooM  alfcenrards  Hatt  granted  tho  said  rectory  of  Baldon  to  one  Anthony 
PoUard,  an  ancestor  of  the  respondent  Lane's,  in  lee  $  tem  wiKim  it  de« 
scended  to  John  Pollard,  and  afterwards  to  Lewis  PoUard,  greaS  fj^iimd 
fiither  of  the  respondenfr  Lane,  and  of  Maigaret,  the  hoto  wifo  6fi  the*  re- 
epondenit  Bacon^ 

In  the  6th  year  of  king  James  1.  the  crown  granted  Meence  to  John  Pol* 
htA  mA  hfyrm  PoVardw  toalieii  the  recUntes  of  Marsh  Bddoq,  St  Law- 
rence 
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1771.  Che  said  lancte  ^y)  were  titiiate  withia  tike  imprapckABvodorj  umI  pwiili 
TovNLBT  of  Qarstaag  or  not )  though  they  admitted  that  ii  a|>peared  bj  manj  records 
that  8uch  township  was  therein  described  to  be  siluatemitfaiQ  that  parish^ 
yet  liiat  the  church  or  chapel  of  FiUing  was  a  parochial  church  or  diapel, 
and  that  the  said  township  had  been  reputed  lO'jbe  an  entire  township,  lord- 
ship>  and  manor  of  itself,  where  a  court  was  held>  and  maintained  its  own 
poor«  and  raised  its  own  taxes,  without  paying  or  contributing  any  parish 
rates  or  church  dues  to  the  parish  church  or  vicar  of  Giarstang^  and  there- 
ibne  they  left  the  plaintiff  to  the  proof  thereof^  it  not  being  of  consequence 
to  them  to  dispute  the  same,  but  to  contend  their  right  to  the  prinlege  and 
exemption  as  insisted  on  by  their  answer.  They  further  said,  that  if  they 
or  the  other  owners  and  occupiers  of  lands  in  Pilling  heretofore  belonging^ 
to  and  part  of  the  possessions  of  the  said  dissolved  abbey  of  Cockeraand, 
had  not  pretended  to  claim  any  other  or  greater  eiiemption  than  that  liiiich 
wai  now  insisted  oui  such  exemption  would  never  have  been  disputed  or  de-* 
ni€$d  by  the  plaintiff  or  her  predecessors,  or  any  other  person  claiming  tithes 
in  Pilling.  But  they  admitted,  that  having  mistaken  their  said  privilego 
and  partial  exemption,  and  instead  thereof  pretended  sometimes  to  a  total 
or  general  one,  by  reason  of  those  lands  having  been  hetetofore  parcel  of 
the  possessions  and  inheritance  of  a  greater  monastery,  there  was  such  s 
suit  brought  by  the  plaintiff  against  them  and  others  as  before  menttoned ; 
and  that,  they  being  but  modern  purchasers,  and  sometimes  apprehending^ 
themselves  entitled  to  and  insisting  upon  a  general  exemption,  and  at  other 
times  a  partial  exemption,  and  thereby  neglecting  pn^erly  to  state  the  tine, 
nature,  and  ground  of  the  said  partial  exemption  now  insisted  upon,  and  to 
apply  their  defence  and  proofs  in  support  of  such  partial  and  true  exemption, 
<he  court  did,  in  such  former  suit,  decree  tithes  in  general  to  be  acconnted 
for  and  paid  by  the  defendants  (except  as  to  milk,  adves,  and  garden  staff); 
but  they  insisted,  that  such  a  decree  would  not  have  been  made  in  case 
they,  in  the  said  suit>  had  never  claimed  more  tlum  the  said  partial  ex* 
emption,  and  had  not  set  up  other  miseoncetved  and  inconsistent  defences, 
and  mistakenly  applied  the  weight  of  their  proofs,  in  disputing  the  rights  ojf 
the  parish  of  Garstang,  and  matters  not  applicable  to  the  true  question,  and 
neglected  to  prove  to  the  court,  that  not  only  the  owners  of  the  inheritance 
of  lands  within  Pilling  aforesaid,  but  also  the  owners  of  lands  in  other 
places  which  formerly  belonged  to  the  said  dissolved  abbey  of  Gockersand, 
and  to  other  monasteries  within  this  kingdom^  of  the  said  order  of  Pre* 
monstratenses,  were,  and  immemorially  had  been,  in  the  actual  possession 
and  enjoyment  of  the  said  exemption  hem  paying  tithes  of  such  or  so  mucb 
of  such  lands  as  were,  or  from  time  to  time  theretofore  had  been,  in  their 
own  mannrance,  culture,  and  occupation  :  *  wherefore  they  hoped,  that  they 
should  not  be  bound  or  precluded  fhrther  by  the  said  decree  than  as  to  sodi 
titlies  as  were  decreed  to  be  accounted  for  and  paid  to  the  plaintiff  down  to 
the  time  of  making  thereof ;  and  said,  that  if  the  said  suit  had  been  propedy 
managed,  they  had  not  only  been  saved  the  grievous  ex  pence  thereof,  hot 
also  the  trouble  of  this  suit,  and  had  been  left  in  the  quiet  possession  and 
ei^joyment  of  the  said  ancient  and  immemorial  privilege  and  exemption  by 
them  in  their  answer  insisted  upon  as  belonging  tu  the  lands  of  which  they 
had  respectively  purchased  third  parts  as  aforesaid. 

The  plaintiff  replied  -,  the  ddendants  rejoined  \  auu  several  witnesses 
were  examined  on  both  sides ;  and  upon  hearing  counsel  on  both  sides  3 
and  on  reading  among  other  evidence  for  the  defendants,  an  smdent  grant, 
(without  date)  of  Theobald  Walter,  of  the  Haye  ofPilin,  to  the  abbey 
of  Gockersand  ;  an  tiacient  grant  being  a  confirmation  of  the  befbre-men- 
H6ncd  gmut  of  the  Haye  of  Pilin,  dated  the  i4th  of  March,  in  the  2d  year 
of  king  John  ;  another  ancient  grant,  being  a  like  confirmation,  dated  tho 
14th  of  March,  in  the  11th  year  of  Heniy  the  drd ;  a  true  copy  of  the  conftr«* 
mation  of  Pilin  to  the  said  abbey  in  the  Bth  year  of  Richard  the  2od ;  a  true  copy 
of  the  letters  fiatentfor  continuing  Gockersand  abbey,  in  the 28th  year  of  Henry 
theBih ;  the  surrender  executed  by  tho  abbot  and  convent  of  the  abbey  of  Saint 

Mary 
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Unfj  €t CfHkrnt^.  4^«pA  ^  «M^of  Jt^n^iVlheSOtbywofBeorfrtbe  I79L 
Mk  I  It  Q9py  of  4li#  gnwit  {|«h^  tb^  ^WWU,  pf  PjUing  $9  JqhH  Kyc}u^,  dated  the  towklbt 
l»l  of  SepimUBig  in  t|i#  d^h  y«wr  of  <he  «v»e  Mng  5  tl^e  wginal  enroll-  TOML^iapi** 
ment  from  the  augmentatioB  o^^  of  the  aocpujiit  of  Jabn  Kychm,  jGanner  v^^k^^^^ 
cf  port  of  the  possessions  of  the  said  abbey  of  Cockersand,  from  MichaeUnas,  ^<^^^ 
in  the  d4th  year  of  King  Henry  the  8th^  for  one  year ;  and  upon  readme, 
on  behalf  of  the  phuntii^  a  decree  of  this  poitrt,  dated  the  10th  of  May,  m 
the  24th  of  queen  ^U^^^l^^t^^  1^  ^  cause  then  depending  touching  the  tiUies 
of  PnUngi  between  Jane  (Cychin^  piiiintiff,  and  Thomas  Uoln^es  and  others 
defendants ;  a  subsequent  decree  of  this  court  made  in  the  same  cause,  dated 
the  20tb  of  Nov^mbcsri  in  (be  25th  year  of  thp  said  queen ;  ^  copy  of  the 
grant  of  Ja^es  the  1st,  in  th^  2nd  year  of  his  reign,  of  the  rectory  oif 
Garatang  to  L.  fia^^erville  an(l  others ;  a  col^firmation  by  Henry  archbishop 
of  Canterbury  of  a  decree  of  Pope  Lucius  in  favour  of  the  monks  of  the  * 
Cistertian  ordfBr  3  and  also  on  readiqg  copies  from  the  augmentation  office 
pf  the  minister's  accounts  relating  to  (he  possession^  of  the  abbey  of  Cock- 
erpand,  froip  Michaelmas,  in  Uie  30th  year  of  Henry  the  jlth,  to  the 
]!|ichaelmad  Ib^owing ;  and  of  the  proposal  of  John  Kychin  for  the  purcbt^ 
of  Pilling ;  and  of  the  particular  ipade  In  consequence  thereof;  and  also 
the  bill,  aqswer,  a^fd  deppsitions,  in  (he  said  cause'dependlug  In  this  cqurt 
between  the  paid  C.  Townley,  widow,  plaintiff,  and  the  said  J,  Tomlinaon, 
and  others,  defendants  1  and  a  decretal  order  made  on  the  hearing,  dated 
t||e  21st  of  Juiye  1762  -,  and  qu  ffxVL  debate  of  the  matter ;  and  on  hearing 
fiSl  that  wi^  fdlcged  by  counsel  on  both  sides  ;  the  court,  which  w^  full, 
de|:lared,  t))at  th^  plainti^  Cecjl|a  Tpwnlev  >yas  well  entitled  to  the  tithes  ip 
kind  demanded  ^y  the  bill,  and  disallowea  the  exemption  set  up  by  the  de- 
fendants in  their  answers  to  the  said  bill  for  the  payment  of  tithes  of  the 
laiHls  in  Pilling  fiforesajdi  as  ownerjs  of  the  inheritaqoe  thereof;  and  decreed^ 
an  accopiit  (o  l>f  ti^cen  of  what  was  due  from  the  defendants  respectively  tp 
the  plaintiff  for  ^  pioiety  of  the  sev^eral  tithes  and  other  ecclesi^tiqil  dues 
demanded  by  the  l^ijl  ^  and  also  for  a  moiety  of  the  several  modusa  in  lieu 
of  tbetitb^of  QiilKt  <^vep,  and  garden  stpff  respectively,  which  were  ad- 
mitted by  tbie  bill  to  be  due  and  payable. 

llie  coi^rt  also  with  respect  to'  the  several  other  moduses  fnsisted  upon  by 
the  defendants  in  their  answers,  in  regard  such  modutes  were  improperly  laid 
tberem,  disaUpwed  the  same  without  prejudice,  and  referred  it  to  the  deputy 
remembraocer  to  take  the  account  $  the  defendants  to  pay  to  the  plaintiff 
her  costs  of  this  suit  to  be  taxed  |  and  ferther  directions  to  be  reserved  until 
after  the  report.  ^^ 

T.  1 1  Oeo.  8  Geo.  S.    Seacc. 
Hick$  y.  Trie9e.    [MS.]    8  Wood,  363.   Gwill.  1Q22. 

rilHIS  was  a  bill  by  the  rector  of  Blisland,  in  the  county  of  Cornwall,  by  IMms  sra  not 
M.    wliick  he  claimed,  among  other  things,  the  tithes  of  two  mills,  the  P«7Me  for «" 
oiie  aMed  Qoeras  Mifi,  and  the  other  Stvewland  Mitt.    Ilie  defendant,  by   ^^^  ^^^ 
lus  aaawer,  staled,  that  Stvewlaod  Mitt  %mu  a  vm-j^  aaetcal  miii ;  had  been  a     'where  an 
mill,  as  he  believed,  from  time  beyonrd  memory,  and  that  no  tithe  ever  ancient  mill, 
had  been  paid  er  payable  for  the  same  $  that  it  had  been  anciently,  and  fonneriy  a 
ntn  he^Mcame  pwner  of  k,  a  taekkig  mttt,  and  that  it  had  about  ten  yean  u|!!^^^^^ 
back,  bees  coavetted  by  his  direotion  into  aa  oat  rniU,  and  was  used  for  conreried  to  an 
the  aole  pnrpoee  <ft  ^rteding  oalf  for  hts  hounds,  aad  that  k  had  never,  oat-inill,  and 
ttten^  a  single  inatance,  been  mekd  for  a  grist  mtlt.  ilie  defendant  further  «Md  by  the 
etale^,  fhM  the  Queens  mu  had  been  also  an  ancient  miH  ib^tkne  beyond  ^^f  ^^f^ 
flWNttory,  and  that  no  tithes liad  ever  been  paid  or  paydble,  or  could  now  be  SlS forhls 
iemanded  for  the  saaae;  hooqd8,biitfor 

'  7he|M«tif  ffpliadi  ^he  defendant  rejoined;  and  evidence  was  entered  no  other  pur- 
ialo  i  and  tkt  ^Hak  eame  4m  ti$  be  faeavd  *,  when  it  appearing  t6  Hhe  court,  P^' ^.^^ 
by  the  prtieiltalcea  )9  the  cause,  Ibat  the  Queans  Mill  had  been  an  aacieiit  ^^^^"^ 
mitt  e«nstingfnott  tf QUI  beyond  memnrjr,  and' that  «<»  tkhes  were  dne  fbr  the  payable  for  ths 
same,  and  tbi^  the^  aaid  dther  mMI,  ftMrmefly  k  tnehing  mill,  and  converted  by  same, 
the  ddendaatinto  a^earn  Mill,  had  been  used  by  the  defendant  for  grinding 

oats 
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1771.  oats  for  his  faoan^  and  for  no  other  purpose,  and  fl^.ttfi^^eiare  bo  fnnofit 
uicKS  had  b^en  received  by  him  for  such  grinding^  and  or^Ci^i^seqiience  that  no 
.^;_  tithes  were  due  to  the  plaintiff  for  the  same ;  it  was  orderad  that  the  biH  as 
to  the  said  tithes  should  be  dismissed  with  costs. 


TRIK8B. 


H.  12  Geo.  3.    1772.    In  Cane. 
^'^^'^'  Clare  Hall  v.  Orwm.     [Dick.  457.] 

Where  the  Hj^HE  bill  was  filed  against  several  lessees,  and  vicars  for  tithes  in  kind, 
rigbt  to  tithes,  -'-  By  the  defendants  it  was  contended,  that  the  question  being  between 
or  Hnrotlier  ecclesiastical  persons,  it  ought  to  be  determined  by  tiie  ecclesiastical  courts. 
u^eccU^-'  The  plaintiff,  on  the  contrary,  insisted,  that  a  court  of  equity  had  a  juria- 
utical  penoos,  dictlon,  and,  in  reality,  was  the  proper  court,  and  quoted  a  passage  out  of 
10  their  eode-  bishop  Gibson's  works.  The  bishop  says,  though  there  is  not  any  reason 
Mutidil  cba-  that  the  lay  fee  should  not  be  subject  to  ^xdesiastical  jurisdiction,  as  weR 
"^rT*  *h  -  *"*  ^^®  exchequer;  yet  the  courts  at  Westminster  have  so  often  determined 
eery  will^Dot'  a|g&iQ8t  it,  that  it  is  evident  the  ecclesiastical  courts  have  not  such  jurisdic- 
intetfere ;  bnt  tion.  The  cases  cited  were,  7\gi$s  v.  Brazen  Nose  College  (1),  828  5  Brook, 
wUi  leave  it  to  Tit.  Jurisdiction,  placito  9  -,  Drake  v.  Taylor  (2),  Strange  Rep.  87. 
**'urt*'"''b*-  ^'^  CHANcaLLoa.— This  bill  is  brought  by  Qare  Hall  agsdnst  lessees, 

Se  pJ^r"^  ^^^  vicars  for  tithes  of  com.  The  vicar  sets  up  a  right  to  tithes  in  kind, 
court  to>  deter-  About  three  centuries  after  the  conquest,  the  isle  of  Ely  was  one  of  the  most 
mine  the  dis-  fertile  parts  of  England,  till  the  floods  broke  in  upon  it  -,  but  at  what  par- 
P"^'  ticular  period  that  happened,  antiquarians  differ.    The  question  beween  the 

vicar,  and  rector  is,  who  shall  be  entitied  to  all  the  great  tithes.  It  is 
rightly  laid  down,  that,  primdfade,  the  rector  is  entitled  to  all  great  tithes : 
it  is,  therefore,  incumbent  on  the  vicar  to  prove  his  right,  contrary  to  the 
rector.  The  question  then  is,  whether  the  vicar  has  shewn  a  tide.  If  the 
dispute  arise  between  ecclesiastical  persons,  it  is  right  for  the  spiritual 
court  to  determine  it;  and  it  is  so  laid  down  in  1  Leonard,  68.  Suppose 
'that  there  had  been  an  action,  or  a  dispute  between  an  hospital  and  vicar, 
SB  to  great  tithes  in  any  particular  lands,  it  would  have  been  determined  in 
the  spiritual  court.  Coming  into  lay  hands,  the  spiritual  court  could  not 
determine  it.  This  matter  evidently  occurs  between  ecclesiastical  persons : 
therefore,  let  the  bill  be  dismissed. 

(1)  jimU,  vol.  1,  p.  439.  (2)  jMe,  toI.  I,  p.  737. 

H.  12  Geo.  3.    1772.    Dom.  Proc. 
Sawretf  v.  Collvts.    [6  Bro.  P.  C.  459.]    3  Wood,  181.    Gwill. 

1181. 


BEFORE  the  act  of  parliament  aftermentioned,  there  was  founded  in  the 
parish  church  of  Tamworth,  a  college  or  coUegiate  ehurch,  conaisting 


W'bcre  the 

question  of 

right  in  a  rait  -           ,          ^             •,.              •           ,-.          .-.x.*«             ^ 

commenced  in  ^'  ^^^  dean,  five  prebendanes,  and  one  Jay  vicar  chond ;  and  the  aeaa  aad 
a  court  of  equi,-  prebendaries  were  parsons  of  the  whole  parish  of  Tamworth. 
ty,isamerele-  By  an  act  of  parliament  1st  Edward  6.  c.  14.  aU  manner  of  coUcgea;. 
^e  coiwt'does  ^^  chapds,  and  chantries,  being,  or  tn  esse,  within  five  years  next  before 
right  in  sendiog  ^^  ^^^  ^^7  of  that  parliament,  (except  such  as  are  therein  excepted)  and  all 
it  to  law  to  be  manors,  lands,  tenements,  rents,  tithes,  pensions,  portions,  and  other  here- 
tried  upon  a  ditaments,  b^onging  to  tiiem,  were  vested  in  possession,  in  the  king,  hia 
ererth^ffh'  ^^^T^^  A^^d  successors.  And  the  king,  his  heirs  and  successors,  were  author- 
the  whole  of  ^^^  ^  appoint  commissioners  under  the  great  seal  of  Englanid,  which  oom- 
theeridence  is  missioners,  or  any  two  of  them,  were  directed  to  make. and  ordain  a  vicar 
written  eri-  to  have  perpettti^  for  ever,  in  every  parish  churdi,  being  a  college,  free 
question  de-  chapel,  or  chantry,  that  should  come  to  the  king's  hands,  by  virtue  of.  that 
penda  upon'the  ^^  '^^  ^  endow  every  such  vicar  sufficientiy,  having  respect  to  his  cure 
construction  of  and  charge  $  the  same  endowmient  to  be  td  every  such  vicar,  and  his  auc- 
that  evidence,  cessors  for  ever>  without  any  other  licence  or  grant  of  the  king,  the  bishop, 

or  oilier  officer  of  the  diocese.    And  the  Commissioners,  or  two  of  them,  had 

authority 
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WBoAonltf  to  artifenirffevcry  gmt  town  or  parish,  where  they  should  think  1772. 
necessary,  to  hh^^iliore  priests  than  one,  ibr  the  ministering  the  sacra-  sawr£y 
ments  within  the  stfine  town  and  parish,  lands  and  tenements,  belonging  to  ^' 

any  chantry,  chapel  or  stipendiary  priest,  to  be  to  such  person  and  persons 
as  the  conmiissioners  should  assign  or  appoint,  to  continue  in  succession  for 
ever,  for  and  towards  the  sufficient  finding  and  nmintenanoe  of  one  or  more 
priests  within  the  same  town  or  parishy  as  by  the  conunissioners  should  be 
thought  necessary  or  oonvenient. 

By  virtue  of  this  act,  the  collegiate  church  of  Tamworth  was  dissolved, 
and  the  possessions  belonging  thereto,  together  with  the  parsonage  of  the 
said  church  and  parish,  came  to  the  possession  of  King  Edward  6 ;  and  he 
issued  his  conmiission  to  Sir  Walter  Mildmay  and  Robert  Kelway,  and 
others,  who,  in  pursuance  of  the  act,  assigned  a  salary  of  20/.  a  year  to  the 
vicar  of  Tamworth»  and  another  salary  of  161.  a  year  to  two  priests,  (viz.  Si. 
each)  to  assist  the  vicar  of  Tamworth.  These  sdaries  were  to  be  paid  out 
of  the  possessions  of  the  said  college ;  and  a  mansion  house,  now  called  the 
collie  or  vicarage  house,  and  a  garden,  in  Tamworth,  part  of  those  pos<4 
sessions,  were  assigned  for  the  habitation  of  the  vicar^  and  as  part  of  his  en- 
dowment. 

The  said  college  and  deanery,  and  the  right  of  patronage  of  the  church  and 
vicarage,  and  the  possessions  of  the  college,  (except  the  house  and  gardiens 
allotted  to  the  vicar)  hai^ng' descended  to  Queen  Elizabeth  in  right  of  her 
crown,  she,  by  letters  patent,  dated  the  22d  of  October,  in  the  29d  year  of 
lier  reign,  granted  to  Edmund  Downing  and  Peter  Aysheton^  and  their  heirS 
for  ever,  the  said  college,  deanery  and  prebends,  and  the  advowson,  dona- 
tion, and  right  of  patronage,  of  the  vicarage  and  church  of  Tamworth',  and 
all  tithes,  great  and  small,  in  Tamworth  aforesaid,  subject  to  the  several 
yearly  reservations  therein  mentioned ;  and  (amongst  them)  of  the  sum  of 
9M.  payable  yearly  to  the  vicar  of  Tamworth,  for  his  stipend  or  salary,  and 
10<.  for  two  curates  there,  for  their  salaries,  payable  by  the  receiver  general 
of  the  county,  or  at  the  receipt  of  the  exchequer ;  and  if  the  grantees  paid 
them,  the  qneen  covenanted  to  allow  the  same. 

.  By  indenture,  dated  the  21st  of  February  in  the  26th  year  of  the  same 
reign,  the  said  Edmund  Downing  and  Peter  Aysheton,  granted  the  said  col- 
lege, deanery  and  prebends,  and  the  advowson  and  right  of  patronage  of  the 
vicarage  and  church  of  Tamworth,  to  John  Morley  and  Roger  Rant,  in  fee 
simple; 

By  another  indenture,  dated  the  10th  of  May  in  the  said  25th  year  of 
Queen  Elizabeth,  Morley  and  Rant  granted  the  said  deanery  of  Tamworth, 
or  prebends  of  Amington  and  Wig^nton,  and  the  tithes  thereto  belonging 
and  the  advowson  and  right  of  patronage  of  the  vicarage  and  church  of  Tam- 
worth, to  Thomas  Repington,  Esq.  the  ancestor  of  the  respondent  Reping- 
lon,  in  fee  simple. 

Thomas  Repington  bemg  thus  seised  of  the  premises,  and  particularly  of 
tiM  said  advowson  and  right  of  patronage,  did,  by  settlement,  dated  the  2d  of 
November,  in  the  1st  year  of  King  James  I.  made  on  the  marriage  of  John 
Re|>ii^ton  his  son,  with  Maigaret  Littleton,  covenant,  that  he  and  his  heirs 
woidd  stand  seised  of  divers  premises  therein  meitioned,  (of  which  the 
deanery  and  deanery  house  in  Tamworth,  and  the  advowson  and  right  of 
pairooage  of  the  vicarage  and  church,  as  belonging  to  and  usually  enjoyed 
with  the  deanery  and  deanery  house,  were  parcel)  to  the  use  of  Ae  said 
Johin  and  Margaret,  and  thdr  heirs  male,  in  special  tail ;  with  remainder 
to  Humphrey  Repington  his  second  son  in  tail  male,  and  vrith  divers  remain- 
ders over. 

John  Repington  and  Margaret  his  wife,  having  by  means  of  the  last  men*^ 
tioned^eed.  Income  seised  of  the  premisea  comprised  therein,  he  by  deed, 
dated  the  28th  of  August,  in  the  7th  year  of  King  James  I.  nominated  and 
appointed  Samuel  Uodgkinson  to  be  vicar  of  Tamworth,  for  his  life,  if  he 
should  so  long  exercise  the  place,  and  preach  there  once  every  fortnight  at 
kast«    This  nomination  was  made  on  the  resignation  of  the  vicarage  by 

Roger 


Roger  MoUe,  Md|o  M  U«i  tb^  viw  fiofP  tlie  90a  y?v  6f  Q«mi  Slfaifir 
betii,  by  her  gnmt  and  ooniiQaJtioQt 

Tbe  $aid  Joho  Hepingt^a  (then  Sir  Johi))  diad  m  the  ye»r  l€l»,  Iwmg 
Sir  John  Kepingtoo,  hi«  aop  «od  beir ;  and  be  by  iDdeotiim,  duted  the  19& 
of  November^  1629,  did,  upon  the  cesaipn  of  the  said  Samuel  Hddgkiiiaoii, 
nominate  and  appoint  Xhooiae  Blake  to  tbe  said  f  icarage  for  his  life,  in 
manzier  aforesaid ;  and  BUikebeld  tbe  same  till  bis  death, 

Tbe  last  nanieid  Sir  John  Repington  died  io  the  year  1062>  laavipg  Sea* 
Inright  Repington^  his  only  son  f  and  be  o^  the  dfath  of  J^bike,  by  inden- 
ture, dated  ^e  17tb  of  Decentber,  (663,  noniiaa4»d  aad  appointed  Samud 
Langley  to  the  vicarage.  llAngley  held  it  during  his  life^  and  upon  bM 
death,  Seabf  igbt  Repiqgton,  by  indenture,  dated  t^  19tb  (^  June,  1^>  vo^ 
minated  and  appointed  Sexnud  Collins  to  the  said  vicarage^  and  be  hdd  it 
till  bis  death,  in  the  year  17lJp,  apd  thereupon  Sdward  Repington,  (the  el- 
dest son  of  Seabright  Repington^  who.  was  then  dead)  by  indenture^  dated 
tbe  8A  of  January,  1710,  nominated  and  appointed  Gjsorge  Antiobus  to  tbe 
vicarage* 

On  the  2d  of  January^  1716,  the  aald  George  Antrobus,  by  the  deacrip-  ' 

tioQ  of  curate  of  Tamworth,  made  oath,  and  declared  before  the  emwDia-r  i 

aioners  appointed  by  the  bishop*  tor  taking  the  dear  imprQved  yeady  value 
of  every  parson*  vicar,  curate,  &c.  officintii^  w  any  church  or  diapel*  that 
the  uMMUtenance  of  the  curate  of  Tamworth  did  not  aria(&  yearly  tpabove  19L 
payaUe  out  of  tbe  exchequer ;  and  that  tt^  maintenanea  of  the  preacher  did 
not  arise  yearly  to  above  2Q{.  payable  in  tim  same  manner  j  and  thereupon, 
in  pursuance  o^the  ac|  of  the  let  George  L  tbe  Msbop  certified,  that  «lien»« 
tmts  of  the  said  deelaration  were  true. 

The  said  George  Antrobus,  during  hii  life,  continued  ade  bicqmheiit  at 
the  vicarage,  and  recdved  not  oi4y  the  eaid  salary  of  20C  peyaUe  yeariy  to 
the  vicar,  but  aUo  the  said  salary  of  )6<,  a  ye»r,  or  8/.  a  year  t^  each  of  tise 
two  priests  or  curates,  under  the  denomination  of  the  salary  of  the  cwateof 
Tamworth,  with  aU  other  slipenda  and  bone&etions  given  from  timeto  tima 
to  the  ministers  and  curates  of  tbe  ohurch,  by  several  persons,  after  tbe  die* 
solution  of  the  college.  And  be,  in  right  of  tbe  i^learage,  b^  the  tnnaaion 
bouse,  garden,  barn  and  appunenapees,  which  bad  been  aiaigned  for  the 
rieaidence  pf  tbe  yicar  from  tbe  time' he  became  viear,  ti^  his  dcatii  in  the 

year  1724* 

On  the  death  of  George  Antrobus,  Edward  Repington,  by  indenture,  doited 
the  29th  of  Decembf9r,  1724,  nominated  and  appointed  to  the  said  viBar^e, 
Ro^rt  WUapp,  who  continued  vicar  till  his  dtwth,  which  happened  in  the 
year  17M,  and  reonved  duriftg  that  tinne  the  aaid  salaner  of  ml.  and  %^ 
and  all  the  other  stipends  t^  beneAbclionSi  and  he  Uheiriae  enfoyed  the 
mansion  boose,  garden*  barn  and  appurteneooea. 

Edward  Repington  died  in  1736 ;  and  on  his  death,  Edwaid  Repington; 
his  nephew  and  £^r  at  law,  became  seised  in  tail  of.the  said  advowson  and 
right  of  pi^ronage,  and  all  the  other  preoiiisea,  by  virtoe  of  the  intaU  onaied 
by  tbe  deed  of  settlement  before  stated  4  Md  be,  upon  the  death  of  Ihiaaaid 
Robert  Wilson,  by  an  instniment  under  his  band  and  seal,  dated  tbe  let^ 
December,  1758,  addressed  to  the  Biahep  of  Uchfidd  and  Coventiy, 
reciting  that  tbe  parish  icbwcb  el  Tsmwwrth,  with  tiie  peipotual  ouaey, 
then  void  by  theaaid  Robet*  WiJaons  deotfe*  and  that  the  aameof  tig^  km 
longed  0  his  oP«diation,  dUl  c^rlii^  t^^thaJiiiHwp,  that  he  nominated  the 
re9pondent  William  %wrey  to  the  said  pecpeMd  ouracf,  and  he  prawned  Ihe 
bMbop  tegsant  hie  lieanos  to  tbe  respondent*  to  officiate  in  the  said  cfaiiBdi. 
This  instrument  was,  on  the  7th  day  of  the  same  month  of  December,  de* 
liveined  to  tbe  biabofi,  but  he  did  not  think  proper  to  grant  audi  licence. 

The  last  nsMied  Bdward  Ri^nsi^  Aed,  lenvhig  Chaiks  Repmgton  hk 
brotber  and  heir,  who^  on  btsdealh,  became  seised  of  all  the  premiees, 
under  the  nfoienaid  intail  *,  and  Sdward  Repington,  having  in  his  lifetime 
made  e  will,  aod  appointed  bis  said  brother  Charles  executor  of  it,  the  lat- 
ter upon  tbe  deotb  o€  his  teotber>  larqved  his  wU>  and  heoame  hinf^ersonal 
Mfrfsrotative.  The 
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The  said  Ckarlw  Reiibigton.  by  iadentiire,  ckiited  tke  Mi  of  May,  17^, 
recitiii^  among  other  tbings,  thai  the  vicarage  or  crea^d  vicarage  of  Tain- 
worth,  with  iSie  perpetual  curacy  of  Tam worth,  wa9  become  void  by  the 
9aid  Robert  Wilaoa'i  deaths  did  give  and  grant  to  the  feapondent  William 
Sawrey^  the  eaid  idcarage>  together  with  the  said  curacy,  and  did  nominate 
and  appoint  him  to  he  vicar  of  the  said  vicarage,  and  eurate  of  the  said  cu- 
racy for  his  life,  upon  the  terms  before  mentioned.  And  by  another  inden- 
ture of  the  same  date,  reciting  that  the  said  church  and  curacy  were  void  by 
the  said  Wilson*a  death,  and  that  the  same  had  become  void  in  the  lifetime 
of  the  last  named  £<lward  Rcpmgton,  and  that  he  had  made  his  will,  aod 
appointed  the  said  Charles  Repington  sole  executor,  who  had  proved  the 
same,  and  that  it  then  belonged  to  him,  to  make  a  nomination  and  grant 
of  the  said  church,  to  a  proper  curate  or  clerk  in  Wilson's  room  i  the  said 
Charles  Repington  did  give  and  grant  the  said  parish-church  and  curacy  to 
the  respondent  William  Sawrey. 

On  tike  ath  of  December,  1764,  Charles  Repington  died,  leaving  the  re- 
spoo4ent>  Charles  Edward  Repington,  his  eldest  son  and  heir,  an  in^t ;  and 
he«  upon  his  other's  death  became  seised  of  the  advowson,  and  right  ot  pa* 
tronageof  the-^aid  church  of  Tamworth,  under  die  aforesaid  intaU. 

Queen  Elizabeth,  by  letters  patent,  dated  the  10th  of  October,  in  tba80th 
year  of  her  reign,  reciting  the  conmiission  granted  by  King  Sdward  6.  to 
Sir  Walter  Mildmay,  a»d  Robert  Kelway,  and  their  proceedings  under  it, 
did  grant,  that  from  thenceforth,  th^re  should  be  agrammar  achoolin  Tarn* 
worth,  and  that  the  bailift  of  the  town  should  he  incorporated  for  ever,  by 
the  name  of  the  guardians  and  governors  of  the  grammar  school  of  Eliza- 
beth, queen  of  England,  in  Tamworth  ;  and  she  theieby  granted,  among 
other  tfaii^A  tiiat  &e  said  guardians  aod  governors,  and  the  M  capital  bur- 
gesses for  the  time  being,  or  the  major  part  of  them,  might  nominate,  ap* 
point  and  adont,  a  fit  and  learned  preacher  to  serve  in  the  church  of  Tam- 
worth :  and  also  two  mlniatera  or  curates  to  serve  therein  for  ever,  as  often 
as  the  same  should  be  toid,  with  the  consent  and  allowance  of  the  Earl  of 
Baaw,  or  the  heira  male  of  his  body,  or  the  under  steward  of  the  Earl,  or 
hia  «Md  hetn  asale,  to  such  admiasion.  And  she  thereby  also  granted  to  the 
mid  goardiana  and  governors  a  stipend  of  M/.  a  year,  payable  to  the 
pseacher  serving  in  the  said  church  for  ever ;  and  another  stipend  of  19^  a 
year*  payable  for  ever,  to  two  ministen  or  curates  serving  in  the  church,  by 
the  hands  of  the  receivers  general  of  the  crown,  in  the  counties  of  Stafford 
and  Warwiek,  in  like  manner  as  they  were  theretirfbre  paid  for  such  use. 
And  ahe  thefehy  granted  to  them,  aU  that  her  messuage,  with  the  appur- 
trsinowe  in  l^mwortJi,  and  a  garden,  wherein  the  late  vicara  of  the  coUege 
of  Tamworth  tiaed  to  dwell  $  and  in  which  messuage  tbe  preacher  and  cu- 
ladea  of  the  town  are  therein  mentiooed  to  have  iiSiabited  at  the  time  of 
Making  these  letten  patent,  to  hold  to  them  and  their  successon  for  ever, 
for  the  habitaticm  of  two  miidsten  or  curates  serving  there  for  ever. 

Kii^  Charies  9.  by  hia  liters  patent,  dbted  the  17th  of  February,  in  the 
I6tb  year  of  hia  reign,  made  grants  to  the  baiMffB  of  Tamworth,  simyar  to 
thoee  contained  ia  me  last  mentkmed  letters  patent  of  Oneen  Elisabeth,  and 
iaeorperated  them  ift  the  same  manner. 

Hie  respondents,  the  gnaidiana  and  govemora,  by  deed-poll,  under  their 
commoift  eeaU  dated  the  Istof  JOeoembor  llfiB,  did  by  virtue,  aa  well  of  the 
lettera  pateniof  the  80th  of  queen  Eliaaheth,  as  of  the  lettera  patent  of  king 
ChaiiesS,  with  the  eonsent  sod  approbation  of  Lord  Weymontii,  their  high 
steward*  nondbate,  appomt,  and  adnsit  the  appellaaft  to  aerve  in  theiaid 
charch,  as  minister  and  curate  tl>ere,  and  gave  and  granted  to  him  that  offices 
of  presMoher,  minister*  and  catate  of  the  church,  and  sU  friroM  and  ritipeods 
thmto  belonging,  to  hold  for  hia  life :  Lord  Weymonlh  signed  sstindome* 
meaut  on  ttie  deed,  teatifyii^  his  consent ;  and  the  appeUant,  on  the  0th  of 
the  same  month,  exhibited  the  deed  to  Mr.  Lowndes,  the  eudilar,  and  caused 
it  to  be  etfroUed  with  hhn. 

The 'guardians  and  goferaors  alao,  by  another  deed,  undsr  Iheur.oanunea 

seal. 
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Bevl,  dated  the  6th  of  January  1769^  addressed  to  the  Lord  Biahop  of  Lidi- 
field  and  Coventry,  reciting,  that  the  church  of  Tamworth,  with  tlie  per- 
petual curacy,  was  then  void  by  the  death  of  Wilson,  and  that  the  same  oi 
right  belonged  to  their  gift  and  nomination,  did  certify,  that  they  thereby, 
with  the  consent  of  their  high  steward,  nominated  the  appellant  to  tiie 
perpetual  curacy,  with  the  stipends  thereto  belonging ;  and  prayed  his  lord- 
ship to  grant  him  a  licence  for  the  same.  Lord  Weymouth  signed  his  con- 
sent, and  the  bishop  granted  the  appellant  a  licence  accordingly. 

In  Easter  term  1750,  Charles  Repington  sued  out  a  quare  impedii  against 
the  respondents  the  guardians  and  governors,  the  twenty-four  capital  bur- 
gesses, and  the  appellant ;  and  three  several  issues  were  tried  thereon  by  a 
special  jury,  at  the  summer  assizes  for  the  county  of  Stafford  in  1761,  upon 
which  trial,  all  the  issues  were  found  for  the  plaintiff  Charles  Repington ; 
whereupon  the  respondent  Sawrey  entered  upon. the  duty  of  the  said  living, 
and  took  possession  of  the  keys  of  the  church,  and  officiated  therein,  and 
served  the  chapel  belonging  thereto.  But  the  appellant  CoUins  got  posses- 
sion of  the  vicar's  house,  and  occupied  the  same,  and  received  the  salaries 
of  20/.  per  ann.  and  16^.  per  ann. 

In  Michaelmas  term  1761,  the  respondent  Sawrey  brought  an  ejectment 
in  the  court  of  Common  Pleas,  on  his  own  demise,  against  tlie  appellant,  in 
order  to  recover  the  possession  of  the  vicarage  house  and  garden ;  and  tbe 
same  came  on  to  be  tried  at  the  summer  assizes  in  1768,  for  the  county  of 
Warwick ;  and  upon  the  trial,  the  appellant's  counsel  insisted,  that  the  re- 
pondent  ought  to  prove  either  admission  and  institution,  or  a  licence  from 
the  bishop  $  but  tftie  respondent  not  being  prepared  to  prove  n  licence,  a  ver- 
dict was  found  for  the  appellant.  However,  in  Easter  term  17^,  the 
judgment  upon  the  verdict  in  1761  was  arrested,  by  reason  of  a  mistake  in 
the  pleadings. 

In  Michaelmas  term  1763,  the  respondent  William  Sawrey  exhibited  his 
bill  in  the  court  of  exchequer  against  the  appellant,  the  respondents  the 
guardians  and  governors,  Frederick,  lord  bishop  of  Lidifield  and  Coventry, 
anirthe  said  Charles  Repington,  praying,  that  the  appellant  might  be  decreed 
to  come  to  an  account  with  him  for  all  sums  of  money,  stipends,  rents,  sai^ 
plice  fees,  and  other  perquisites  due  and  usually  paid  to  the  vicars  of  the 
said  church,  which  had  been  received  by  him,  or  any  one  to  his  use,  front 
the  time  the  respondent  Sawrey  was  nominated  vicar ;  and  also  for  the  rents 
and  profits  of  the  vicarage  bouse,  and  all  other  the  lands  and  estates  belong* 
ing  to  the  vicar,  received  by  the  appellant,  or  paid  to  his  use,  and  might  be 
decreed  to  pay  to  the  respondent  Sftwrey,  wh^t  should  appear  due  on  the 
balance  of  such  accounts  i  and  that  the  appellant  might  also  be  decreed  to 
deKrer  up  to  him  the  possession  of  the  said  house  and  lands,  and  that  he 
might  be  quieted  in  the  possession  thereof;  and  that  the  appellant  mig^t 
deliver  up  to  the  said  respondent,  the  parish  registers,  and  all  other  papers 
in  his  custody  relating  to  the  church  and  parish,  and  usually  kept  by  the 
vicar ;  and  that  in  case  the  respondents  the  guardians  and  governors,  and 
the  appellant  and  the  bishop,  or  any  of  them,  should  pretend  any  ri^t  or 
title  to  the  advowson,  donation,  or  right  of  patronage  to  the  vicarage  or 
curacy ;  or  in  case  any  doubt  should  arise  touching  the  nature  of  the.  in- 
cumbency of  the  church,  or  whether  the  same  was  a  donative  vicarage,  or  a 
perpetual  curacy,  or  in  whom  the  right  of  patronage,  donation,  nomination, 
presentation,  or  appointment  of  the  vicar,  preacher,  minister,  curate,  or 
curates  of  the  churdi  was  then  vested,  and  to  whom  the  same  did  them  of 
right  belong;  then  that  such  right,  and  the  several  matters  aforesaid,  might 
be  tried  in  one  or  more  proper  issues,  to  be  directed  by  the  court }  ^  and  that 
the  bishop  might  be  decreed,  if  the  same  should  appear  necessary,  to  grant 
the  respondent  Siawrey  licence  to  preach  in  the  church,  or  admit  him  to  the 
same ;  and  in  case  he  had  granted  any  licence  to  the  appellant,  that  he 
might  be  decreed  to  recal  it. 

The  appellant  Collins  put'  in  a  demurrer  to  part  of  this  hill,  and  for  cause 
of  demurrer  said,  that  the  plaintiff's  pretended  right  to  the  several  accoonts 
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prayed  by  tbe  bill,  aad  the  payment  thereof,  and  the  rents  and  pr<AtB,  and  1772. 

possession  of  the  vicarage  house  and  lands,  was  merely  a  right  subsisting  at 
law,  and  only  and  properly  triable  by  a  jury. 

This  demurrer,  on  argument,  was  over-ruled  by  the  court,  on  the  10th 
of  December  1764,  and  soon  afterwards,  the  respondents  the  guardians  and 
governors,  and  the  twenty-four  capital  burgesses,  put  in  a  plea  and  an- 
swer :  and  by  their  plea  insisted,  that  the  plaintiff's  right,  if  any  he  had, 
to  the  said  church  and  cure,  was  a  matter  triable  at  law  ;  but,  on  arguing 
this  plea,  it  was  over-ruled,  on  the  25th  of  February  1707  :  from  which 
orders,  neither  Collins,  or  the  corporation,  thought  proper  to  appeal,  but 
afterwards  put  in  their  respective  answers  to  the  bill,  and  thereby  insisted^ 
that  upon  the  construction  of  the  several  grants  of  the  crown,  under  which 
the  Repington  family,  and  the  corporation,  respectively  claimed  the  right 
pf  nomination,  such  right  belonged  to  the  corporation ;  and  the  appeilant 
Collins  hoped,  that  his  right,  under  their  nomination,  would  be  established. 

Pending  the  suit,  Charles  Repington  died,  and  was  succeeded  in  his  es- 
tates by  the  respondent  Cliarles  Edward  Repington ;  against  whom  the  pro- 
ceedings were  duly  revived. 

The  cause  being  at  issue,  came  on  to  be  heard  before  the  barons,  in  June 
170B ;  and  they  having  taken  time  to  consider,  did^  on  the  24th  November 
following,  order  and  decree,  that  it  should  be  referred  to  a  trial  to  be  had 
between  the  parties  at  law,  in  a  feigned  action,  to  be  for  that  purpose 
brought  in  the  office  of  pleas  in  that  court,  to  try  the  several  issues  follow'-, 
ing  :  1st,  whether  Charles  Repington,  brother  and  heir  at  law  of  Edward 
Repington,  or  any  person  claiming  by,  from,  or  under  them,  or  either  of 
them,  was  before,  and  on  the  fifth  day  of  May  1759,  seised  of  or  entitled 
unto  the  advowson  of  the  vicarage  and  church  of  Tamworth  ?  2d,  whether 
the  respondent  William  Sawrey  was,  before  and  at  the  time  of  exhibiting 
bis  bOl  in  the  cause,  lawfully  appointed  vicar  of  Tamworth }  3dly,  whether 
the  same  respondent  was  entitled  to  the  house  formerly  belonging  to  the 
vicars  choral  of  Tamworth  ?  And  4thly,  whether  the  same  respondent  was 
entitled  to  the  stipends  or  salaries  of  20/.  SI.  and  8/.  of  the  curates  of  Tam- 
worth, or  any  or  either,  and  which  of  them  }  And  the  usual  directions  were 
given  concerning  such  trial. 

From  this  decree  the  appellant  [Collijas]  appealed  $  and  on  his  behalf  it  was 
argued^  that  the  ancient  law  had  so  much  regard  to  plenarty,  and  to  the  peace 
of  the  church,  that  if  the  clerk  of  an  usurper  was  admitted,  the  rightful  patron 
lost  his  turn  of  presenting  for  that  vacancy :  but  the  statute  of  Westmin- 
ster 2d,  gave  the  action  of  quare  impedit,  provided  it  be  brought  within  ^ 
six  months  after  the  church  becbmcs  vacant.  That  in  the  present  case,  Mr. 
Repington,  the  patron,  had  availed'  himself  of  that  action,  and  it  had  been 
determined  against  him.  It  was  immaterial  on  what  point  it  was  so  deter- 
mined, because  the  determination  was  conclusive.  But  if,  after  the  six 
months  elapsed,  and  after  the  patron  had  failed  in  his  siut,  and  was  pre- 
cluded from  commencing  any  other,  his  clerk  might  prefer  his  bill  in  a  court 
of  equity,  prajring  issues  to  be  directed  to  try  a  right  which  was  merely 
legal,  and  for  an  account  of  the  profits  of  a  benefice,  which  the  incumbent, 
who  had  been  duly  instituted,  had  a  legal  right  to  retain  ;  the  policy  of  the 
law,  in  giving  the  action  of  quare  trnpedit,  and  in  limiting  the  time  in  which 
it  should  be  brought,  and  the  damages  to  be  recovered  by  it,  would  be  en- 
tirely defeated.  And  upon  this  ground,  it  was  apprehended  that  the  court 
of  exchequer,  as  a  court  of  equity,  ought  not  to  have  retained  the  respon- 
dent Sawrey *s  suit,  but  his  bill  should  have  been  dismissed. 

Supposing,  however,  that  the  subject-matter  of  the  bill  was  properly 
within  the  jurisdiction  of  the  court,  and  that  the  r^pondent'Sawrey  was 
entitled  to  every  part  of  the  relief  prayed  by  his  bill,  yet  the  order  directing 
these  issues  was  conceived  to  be  very  improper ;  for  the  questions  to  be  tried 
by  them  depeuded  upon  written  evidence,  which  was  before  the  court ;  and 
principaUy  upon  the  construction  and  effect  of  the  grant  to  Downing  and 
Aysheton  :  and  therefore  the  court  ought  not  to  have  directed  issues  to  be 
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tried  before  a  single  judge,  by  a  jury  at  an  assize,  but  should  themselves 
have  determined  the  cause  ;  as  the  evidence  to  which  both  parties  referred 
themselves^  was  fiiUy  before  them. 

On  the  other  side  it  was  contended,  that  the  court  of  exchequer,  as  a  court 
of  equity,  had  a  jurisdiction  to  entertain  the  suit.  The  relief  prayed  being 
an  aecount  of  profits  received  by  the  appellant,  and  for  a  delivery  of  the  pa- 
rish registers  and  other  muniments  belonging  to  the  church  5  all  which  were 
heads  of  relief  proper  for  a  court  of  equity.  The  bill  also  prayed,  that  the 
bishop  might  recal  his  licence  to  the  appellant,  and  grant  one  to  the  respon- 
dent Sawrey  ;  which  it  was  presumed  the  bishop  would  ^hink  iit  to  do, when 
the  right  was  determined.  And  as  the  relief  depended  upon  the  question  of 
right,  the  bill  therefore  further  prayed,  that  issues  at  law  might  be  directed 
to  determine  the  right,  as  incidental  to  the  relief  prayed  :  and  the  question 
upon  the  right  being  a  legal  question,  the  court  had  directed  such  issues  as 
would  eflbctually  decide  it,  and  be  a  foundation  for  granting  the  relief  prayed 
by  the  bill.  As  to  the  objection  that  the  right  being  a  matter  merely  triable 
at  law,  a  cburt  of  equity  ought  not  to  have  entertained  the  bill  -y  it  had  al- 
ready been  determined  and  over-ruled  both  upon  the  plea  and  the  demurrer^ 
and  therefore  to  persist  in  it  any  farther  was  vexatious.  The  reUef  prayed 
was  such  as  a  court  of  equity  alone  could  decree ;  and  therefore  the  bill 
ought  not  to  haVe  been  dismissed.  And  the  question  of  right  being  a  legal 
question,  the  court  did  well  in  sending  it  to  law  to  be  tried,  reserving  the 
consideration  whether  tbey  should  relieve  the  party  or  not,  till  the  event  of 
the  trial  should  be  known. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  tiiat 
the  same  should  he  dismissed,  and  the  decree  therein  complaaned  of^ 
affirmed.  ^ 

M.-  13  Geo.  3.    1772.    Scacc. 
Bree  v.  CAapUn.     [3  Wood,  409L     7  Bro.  P.  C.  965.]     OwiU.  lOBS. 

THE  rector  of  Rysome,  otherwise  Rysolm^  in  the  county  of  Lincoln, 
claimed  all  tithes,  oblations,  offerings,  obventions,  and  other  ecclesi- 
astical dues  yearly  arising  therein ;  and  stated,  that  the  defendant,  ever 
since  the  plaintiff's  induction  on  the  2nd  of  December  1706,  had  been  owner 
and  occupier  of  all  the  lands  In  the  parish,  and  for  two  years  pafit  had 
grown  thereupon  com,  gprain,  and  hay  j  that  he  had  fed  and  depastured 
thereon  milch  cows,  as  also  sheep,  which  produced  milk,  lambs,  and  wool  ; 
that  lie  also  had  a  number  of  calves,  pigs,  and  colts  ;  that  he  had  also  fed 
and  depastured  thereon  barren  and  unprofitable  cattle  for  hire ;  that  he  had 
taken  in  a  number  of  sheep  to  be  agisted }  that  he  had  turnips,  part  whereof 
he  had  sold ;  that  he  had  cut  underwood,  and  made  part  into  faggots, 
v^ich  he  sold,  and  also  sold  the  remaining  part  j  and  that  he  had  had  di- 
vers other  titheable  matters  and  things,  the  tith^  of  which  were  due  and 
owing  to  the  plaintiff.  The  bill  then  stated,  that  by  an  ancient  terrier 
exhibited  the  20th  of  September  1001,  by  John  Herd,  clerk,  then  rector  of 
the  parish,  and  J.  Settles  and  J.  Pell,  parishioners  there,  and  deposited  ia 
the  registry  of  the  bishop  of  Lincoln,  it  appeared,  that  the  glebe  lands  of  the 
parsonage  consisted  of  the  particulars  following:  1st,  that  there  was  be* 
longing  to  the  said  rectory  or  parsonage  of  Rvsome,  otherwise  Rysolm^ 
one  close  lying  north  and  south,  abutting  on  the  north  upon  a  com  moo 
highway  to  a  form  called  Wystoes  Farm,  betwixt  the  church  yard  and  the 
north  side  of  the  same  close,  upon  the  east  upon  the  grounds  of  Wystoe*8 
Farms,  upon  the  south  on  the  beck,  and  upon  the  west  upon  a  dose  called 
Kyhie  garth.  2ndly,  that  there  M'as  belonging  to  the  said  rectory  and  par- 
sonage of  Rysome,  otherwise  Rysolm,  another  little  pingle  lying  on  the 
not- th  Bide  6f  a  parler  belonging  to  Spence*s  Farm,  abutting  upon  the 
east  on  the  highway  through  the  town,  upon  the  north  on  the  common 
fields,  and  upon  the  west  on  two  leas  belonging  to  the  said  parsonage,  and 
were  Bometimes  the  parson's  to  sow  hemp  or  lyne  on.  drdly,  that  there 
belonged  to  the  i^aid  parsonage  two  lands  of  araUe  lying  within  the  shoit 
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IMiMig  n€%%  Lincoln'  'Aeiace,  towai^ds  the  vreti  Hide  of  the  said  forlong. 
abixtlingttpon  h  ineai%  oti  the  west  side^  upon  the  south  on  the  meare^  and 
upon  the  east  and  north  on  the  arable  lands  on  the  same  town.  4thl5r,  that 
there  waa  not,  nor  were  any  hoade  or  houses  or  other  grounds  belonging  to 
the  same  parsonage,  save  only  the  churdi  yard  and  no  diurch  The  bill 
then  ftifti^er  stated^  that  the  boundaries  of  the  glebe  lands  belonging  to  the 
said  padah  had  been  &o  altered  and  Varied  by  Inclosures  made  by  the  defend* 
ant  and  other  persons^  whose  estates  the  defendant  had  in  the  lands  by  him 
occupied  at  dSiferent  titnes^  that  he,  the  plaintiff,  could  not  ascertain  the 
identical  lands  of  which  the  said  glebe  lands  consisted.  The  bill  therefbre 
prayed,  that  the  defendant  might  answer  the  premises,  and  set  forth  the 
several  species  of  tithes  growing,  renewing,  and  increasing  upon  the  lands 
80  by  him  occupied  as  aforesaid,  and  the  values  of  such  tithes,  and  might 
account  with  the  plaintiff  for  tiie  same. 

The  defendant  admitted,  that  the  plaintiff  was  rector,  but  denied»  tiiat 
be  was  entitled  to  tithes  in  kind  ;  attd  he  said,  that  he  was,  and  had  been 
ever  since  the  plaintiff  had  been  rector,  sole  owner  and  occupier  of  aB  th^ 
lands  in  the  paHsh,  and  also  of  another  tract  of  land  adjoining,  called  Grange 
de  Lyngs  ;  that  parcel  of  the  said  tract  of  land  had  been,  for  several  years, 
so  blended  and  intermixed  with  some  of  the  lands  lying  in  the  parish,  that 
he  could  not  with  absolute  certainty  distingoish  and  ascertain  the  one  from 
tlie  other;  but  he  believed,  that  all  the  lands  in  the  parish,  distinguishing 
them  in  the  best  manner  he  was  able  from  the  landa  belonging  to  the  Grange 
de  Lyngs,  consisted  of  the  severarquantities  and  parcels  of  land  stated  in  the 
answer,  containing  six  hundred  and  Seventy *one  acres  -,  and  were  of  the 
yearly  value  of  three  hundred  and  twenty  pounds;  that  the  tract  called 
Grange  de  Lyngs  co/i^isted  of  the  several  quantities  and  parcels  of  land,  alsd 
in  his  answer  set  forih,  containing  about  seven  hundred  and  fifty-nine 
acres ;  that  th^  said  Seven  hu!ndred  and  fifty-nine  acres  were  not  in 
the  paHsh  of  Ryeome,  or  th^  titiieable  places  thereof*;  and  that  if  they 
or  any  of  them  were,  all  the  lands  belonging  to  the  said  tract  weni 
^iempt  fhnn  the  payment  of  tithes  in  kind,  while  they  were  in  his  hands  as 
owner  thereof;  fbr  that  before  the  coMcil  of  Lateron,  to  wit,  in  the  year 
1115,  Grange  de  Lyngs,  and  all  th^  hinds  thereto  belonging,  were  parcel 
of  the  possessions  of  tiie  abbey  or  moMstery  of  Barlings,  in  the  said  county ; 
tvtiidi  was  one  of  the  greater  monasteries,  it  being  in  the  king's  books 
$ixii7e  thb  value  of  two  hundred  pounds  a-year }  that  the  abbot  imd  monks 
thereof  wet«  of  the  order  of  the  Pli^monstratenses ;  which  order  was  law- 
fully entitied  to  a  discharge  from  the  payment  of  tithes  for  such  of  thdr 
lands  as  they  held  in  their  own  hands ;  that  the  said  monastery  wa3  tiot 
dissolved  by  the  statute  of  27  Htem.  8,  for  thfe  dissolution  of  religious 
houses,  but  came  to  the  crown  by  tiie  attainder  of  the  abbot,  aiid  by  fbr<^ 
feiture,  after  the  making  of  tiie  act  of  27  Hen.  8,  and  befbr^  the  making 
of  the  act  31  Hen.  8;  that  the  possessions  thereof  were  entitled  to  the 
benefit  of  the  said  act,  and  the  owners  of  the  possessions  of  the  said  abbey 
w^re  therlsby  discharged  of  tithes  ;  tliat  there  Was  only  one  house  in  the 
phHsh  (cxchifllfve  of  Gliange  de  Lyngs)  which  was  occupied  by  the  defbidant 
ami  his  family ;  that  thKere  had  not  been  for  a  great  number  of  years  in  the 
^d  parish  any  church,  chapel,  or  fritter  place  ofpublic  Worship,  tiie  ichurch 
having  been  dentolished  before  the  reign  of  queen  Elizabeth,  andnev«r  ^ce 
Reeled,  nOr  any  chapel  or  other  place  of  public  worship,  in  the  room 
ffaei^of )  that  neither  tiie  plaintiff,  as  rector  of  tiie  said  parish,  nor  any  of 
his  preoecessdirs,  rectors,  thereof,  from  the  time  the  said  Church  Was  do 
ftemoUshed  to  the  present  time,  ever  petibrmed  any  religious  duty  iti  the  said 
parish,  except  what  was  necessary  to  be  read  and  performed  upon  their 
Indutetiohs ;  that  he  the  defendant,  and  tbe  several  persons  who  had  owned 
Ate  lands  in  the  said  parish  before  him,  and  theirianrilies,  fbr  a  great  series 
of  years,  had  resorted  to  dfviiie  service  to  iht  parish  Church  of  Button,  ad- 
Joining  to  the  parish  ofBysome,  or  to  some  ofiier  neighbouring  parish  | 
ttiat  the  minSster  6f  such  paHMi,  for  ihe  time  bding,  officiated  for  them  hi 
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1772.        huriaU>  diristenings,  aud  in  the  holy  sacrament  and  other  sacred  fonctioils ; 

BR  BE  and  received,  as  he  believed,  his  customary  dues  and  fees  as  minister  of. 
such  church  and  parish;  and  that  the  rectors  of  Rysome  had  not,  within  the 
memory  of  man  living,  and  from  the  time  aforesaid,  as  he  believed^  been 
charged  with  or  performed  any  duty  in  the  said  parish  $  that  there  never 
was,  he  believed,  a  parsonage-house  or  any  glebe  land  in  Rys6me  belonging 
to  the  rector  thereof;  that  there  was  a  terrier  of  the  parish  in  the  ngiatry  of 
the  bishop  of  Lincoln  of  some  such  purport  as  stated  in  the  bill,  but  such 
terrier  or  certificate  was  no  evidence,  as  it  did  not  appear  to  be  founded  on 
just  and  proper  grounds,  and  might  be  an  er  parte  instrument,  calculated  to 
give  the  rector  a  right  to  which  he  had  no  just  title ;  that  he  knew  not  the 
particulars  of  such  glebe  land,  if  any  such,  or  the  boundaries  or  descriptions 
thereof  3  and  that  if  any  glebe  land  had  ever  belonged  to  the  rectory,  it  was 
included  in  the  composition  real  after  mentioned.  He  then  denied,  that  he, 
or  any  under  whom  he  claimed,  had  wilfully  confounded  and  blended,  by 
inclosures  or  otherwise,  any  pretended  glebe  lands  in  Rysome,  with  any 
other  lands  belonging  to  him.  He  further  said,  that  he  and  his  lather,  and 
such  other  persons  as  had  been  owners  of  the  estate  in  Rysome  under  whom 
he  claimed,  had,  from  time  immemorial,  been  lawfol  owners  and  in  posses- 
sion of  all  the  lands  in  the  said  parish,  and  he  insisted  on  the  benefit  of  the 
statute  of  limitations  made  in  the  32nd  year  of  Henry  the  8th,  and  of  all 
other  the  statutes  for  restraining  suits  for  the  recovery  of  lands  after  long 
possession,  in  bar  of  the  plaintiff's  chum ;  and  also  that  possession  of  all  the 
lands  in  the  parish,  had  been  had  either  by  himself  or  by  those  under  whom, 
he  claimed  for  so  long  a  time,  as  to  bar  the  plaintiff  from  setting  up  any 
claim  at  this  time  to  such  glebe  lands,  if  such  there  were ;  and  the  plain- 
tiff*s  remedy,  if  he  had  any,  was  at  law,  and  not  in  equity.  The  defoidant 
then  set  forth  the  Utheable  matters  he  had  on  his  said  lands,  as  in  the  bill 
charged,  and  the  values  thereof;  but  insisted,  that  the  plaintiff  was  not  en- 
titled to  receive  in  kind  any  tithes  for  any  of  the  things,  or  any  oblations, 
obventions,  offerings,  or  other  ecclesiastical  dues  or  payments,  except  as 
follows.  He  then  stated,  that  an  ancient,  lawful,  and  valid  composition 
r^  had  been  made  before  the  reign  of  queen  Elizabeth,  by  and  between 
the  parson,  patron,  and  ordinary  of  the  said  parish,  by  virtue  whereof  cer- 
tain ancient  payments  of  fifteen  pounds,  ten  shillings  and  three  hallpencey 
in  money,  were  made  payable  half  yearly  at  Lady  Day  and  Michaelmas  in 
each  year  $  namely  fifteen  pounds  to  the  rector  of  the  parish,  and  ten  shil- 
lings and  three  halfpence,  the  residue  thereof,  to  the  archdeacon  of  Stowe, 
within  the  diocese  of  the  bishop  of  Lincoln,  for  procurations  and  synodab  $ 
that  the  said  composition  real  had  been  paid  from  ancient  time  before  the 
reign  of  queen  Elizabeth,  to  wit,  from  the  time  of  making  such  real  compo- 
sition by  the  owner  of  the  lands  in  the  said  parish  (except  Grange  de  Lyngs 
aforesaid),  in  lieu  and  full  satisfaction  of  all  tithes  whatsoever,  offerings, 
oblations,  obventions,  and  other  ecclesiastical  dues,  possessions,  and  rights 
whatsoever  yearly  arising,  renewing,  increasing,  or  payable  upon  or  from 
all  the  lands  therein,  or  the  titheable  places  thereof  or  belonging  to  the  said 
rectory ;  that  the  said  ancient  payment  of  fifteen  pounds  had  been  con- 
stantly and  regularly  paid  for  a  long  series  of  years  down  to  Michaelmas 
1766^  to  the  plaintiff's  predecessors^  rectors  thereof,  or  to  some  persons  for 
their  use,  and  by  them  to  the  said  rectors,  together  with  the  said  ten  kil- 
lings and  three  halfpence  as  aforesaid ;  and  he  insisted,  that  by  virtue  of 
such  composition  real,  he,  and  those  under  whom  he  claimed  from  the  time 
of  making  thereof,  had  not  been  accountable  to  the  rector  for  the  tithes  in 
kind  of  their  lands  in  the  said  parish  -,  and  that  he  had  since  1706  paid  the 
said  ten  shillings  and  three  halfpence  for  procurations  and  synodals  in  the 
usual  manner.  He  forther  said,  that  it  appeared  from  a  certificate  in  the 
4th  and  6ih  years  of  the  reign  of  queen  Anne,  returned  into  the  first  fruits 
office  to  entitle  the  rectory  of  Rysome  to  her  majesty^s  augmentation  and 
bounty,  that  the  following  entries  were  made  theiein  :  "  Rysome  rectory, 
the  yei^'ly  value  of  fifteen  pounds,  presentative,  but  no  church,  but  one 
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fcmily  ;'*  and' that  the  said  rectory  was  or  shortly  would  be  entitled  to  her 
majesty's  aagmentation  or  bounty :  that  for  •  the  reasons  aforesaid,  he  had 
refiised  to  pay  the  plaintiff  the  tithes  in  kind ;  but  tliat  he  was.  ready 
.  to  pay  the  arrears  of  the  said,  fifteen  pounds  per  annum,  and  to  continue 
such  payment  as  the  same  should  grow  due ;  that  he  had  always  been  ' 
fekdj  to  pay  the  same,  but  that  tl)e  plaintiff  had  reftised  to  accept  of>it.'  He 
Airther  said,  that  the  lands  called  Grange  de  Lyngs  were  not  within.  Rysonie, 
but  if  they  or  any  port  thereof  were,  they  were  parcel  of  the  possessions  of 
the  said  monastery,  as  appeared  from  the  certificates  or  returns  made  in  the 
first  fruitfr  office,  in  the  27th  year  of  Henry  the  8th,  pursuant  to  a  clause 
in  an  act  of  parliament^  passed  in  the  26th  of  his  reign,  intitled,  "  the  bill . 
Ibr  the  first  fruits,  with  the  yearly  pensions  to  the  king  ;**  and 'also  fi^m 
certain  accounts  called  *'  the  minister*s  accounts,  returned  into  the  aug- 
mentation office,  in  the  29th  year  of  the  reign  of  the  same  king,  concerning 
the  lands^  revenues,  and  possessions  of  the  said  monasteries.**  He  further 
said,  that  he  did  not  dfum  an  exemption  from  the  payment  of  tithes  for  any. 
lands  in  Rysome,  except  Grange  de  Lyngs  ;  but  that  he  claimed  to  pay  an 
annual  sum,  in  lieu  of  tithes  arising  from  all  the  lands  in  the  said  parish^ 
with  such  provisional  exception  in  regard  to  Grange  de  Lyngs  ;•  and  he 
knew  not,  tiiat  from  time  immemorial,  there  had  been  any  modus  or  custo- 
mary payment,  other  than  the  before- mentioned  one,  yearly  payable  by  all 
the  occupiers  of  lands  within  Rysome,  to  the  rector  of  the  parish,  in  lieu  of 
all  tithes  yearly  arising  from  all  the  lands  by  him  occupied  therein  ;  that 
witii  respect  to  the  payment  of  fifteen  pounds,  ten  shiUiugs  and  three  half- 
pence per  anwum,  he  believed  the  same  to  be  an  ancient  payment,  for  the 
origin  whereof  he  could  not  account ;  that  it  had  been  invariably  paid  to  the 
rector,  in  lieu  of  tithes,  from  the  time  his  father  purchased  the  said  lands  in 
the  year  1721,  to  the  time  before-mentioned  ;  and  that  he  had  great  reason  to 
believe,  that  when  he  purchased  the  estate,  the  said  annual  payment  was 
then  considered  to  be  an  effectual  bar  against  the  payment  of  tithes  in  kind 
to  the  rector  of  the  parish. 

The  plaintiff  replied  ^  the  defendant  rejoined  ;  and  witnesses  were  examined 
on  both  sides ;  and  upon  hearing  counsel  for  both  parties  y  and  on  reading 
as  evidence  ibr  the  defendant>  a  record  from  the  first  fruits  office,  being  a 
certificate  from  the  bishop  of  Lincoln,  viz,  ''Rysome  rectory,  fifteen  pounds 
yearly  value,  presentative,  but  has  no  church,  and  but  one  &mily  ;**  several 
exhibits ;  the  first  and^second  answers  ;  and  several  defiositions  of  witnesses ; 
the  court  ordered  a  trial  at  law,  upon  the  two  following  issues :  1st,  whe- 
ther the  lands  called  Grange  dc  Lyngs,  in  the  pleadings  mentioned,  were  in  the 
parish  of  Rysome,  otherwise  Ryaolme.  2ndly,  whether  some  ancient,  lawful,  ' 
and  valid  oompoisition  real  was  made  before  the  reipi  of  queen  Elizabeth  by 
and  between  the  parson,  patron,  and  ordinary  of  the  parish  of  Rysome, 
otherwise  Rysolm,  by  virtue  whereof  certain  ancient  payments  of  fifteen 
pounds,  ten  shillings  and  three  halfpence,  to  wit,  fifteen  pounds  in  money, 
was  made  payable  hidf  yearly  at  Lady  Day  and  Michaelmas,  in  each  year,  to 
the  rector  of  the  said  parish,  for  the  time  being,  and  ten  shillings  and  three 
halfpence,  residue  of  the  said  fifteen  pounds,  ten  shillings  and  three  half- 
pence^ was  to  be  paid  to  the  archdeacon  of  Stowe,  within  the  diocese  of  the 
bishop  of  Lincoln,  for  procurations  and  synodals  yearly,  and  which  have 
been  paid  from  ancient  time  before  the  reign  of  queen  Elisabeth,  to  wit, 
from  the  time  of  making  such  real  composition,  by  the  owner  tor  the  time 
being,  of  all  the  lands  within  the  said  parish,  except  Grange  de  Lyngs 
aforesaid,  in  lieu  and  full  satisfaction  of  all  tithes  whatsoever,  offerings, 
oblatimis,  dbventions,  and  other  ecclesiastical  does,  possessions,  and  rights 
whatsoever,  yearly  arising,  renewing,  increasing  or  payable  upon  or  from  all 
the  lands  witiiin  the  parish,  or  the  titheable  places  thereof,  or  belonging  to  the 
•aid  ancient  rectory  ;  and  whether  the  said  ancient  payment  of  fifteen  pounds 
had  been  constantly  and  regularly  paid  'for  a  long  series  of  years  down  to 
lilichaelmas  in  the  year  of  our  lord  1760  to  the  pkintiff's  predecessors,  rec- 
tors of  the  said  parish  for  the  time  being,  or  to  some  persons  for  their  use. 
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•nd  by  Ihem,  the  4aid  rectora,  together  with  thd  paftiait  of  the  said  tea 
3hillii%s  and  three  hal^nde,  in  mdniier  afoitaaidt  feoeivedi  takeOi  and 
accepted  durmg  the  iiiAe  afor^aid,  id  M  tefMnetion,  i^  lieu  of  all  tithes 
whatsoever^  offerings,  obrentibasi  obla*ioilS>  and  other  ecclesiastical  d«esi 
possessions,  aild  rights  y^rly  alising^  rehewifig,  or  payable  within  the  said 
parish  of  Rjsome,  otherwise  Rysolm,  exclusive  of  Gnmge  dit  Lyngs  afore- 
said, and  the  titheable  places  thereof  bdongiog  to  the  said  rectory. 

The  issues  were  accordingly  tried  on  the  i4ih  6f  liiarch  1774^  when  Ae 
jury  found  a  verdict  for  the  defendant  in  both  issues  (I). 

The  plaintiff  on  the  HOth  Of  April  1774^  moved  for  a  new  trial  -,  and  upon 
hearing  toantel  several  days  it  was  adjonmed  overfor  the  opinion  of  the 
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(1)  The  svlMtitnbe  of  the  eridMiCf  of  the 
pUdutiif  Bree,  oa  the  first  iwie,  was,  au 
ezanined  copy  of  a  grant  of  36th  Sept. 
30  fleH.  8.,  from  the  king  to  CharTes  duke 
bf  fidirolk,  of  dif ^rs  estitfis  in  whibh  the 
yerceld  grsnted  in  fee  are  described  thos : 
**  Jill  tlua  fernm  or  graunge  c^Med  Lynga 
Graunge,  oiAerwise  caUed  the  Grannge  of 
LyilgS,  v>tK  ail  and  nngler  the  memhret  amd 
npj^mcee  ^  tht  eaUntU  o/'Iincoln,  to  Mf  Ule 
mimukenf  tf  BarlyilgR  heUmgt^^  or  mppiep^ 
imgf  dHd  the  rcv'cMi  mmd  fe9*cam  tkero^^  Ip* 
^ther  wA  all  and  singular  metuagm  landa 
leH*ts  fehis  rev*  cone  s*viees  medaws  leaeua  wood$ 
Ulidirwoode  pathKres  iffateft  nkjfUtt  eatnene 
in^i/likijt^  rtfnft  reserved  wpon  €eer§  UtKHff 
mM  iM  Hhar  hetedUamenti  eeemdUAe*  eatdjtro* 
fitt^  with  aU  and  Hnguktr  their  tgtptemoea  to 
the  said/erme  or  Grannge  of  Lyngs  beUmging 
^f  tdaytbbe  appirtabiiHg  I  AND  also  auand 
tilMfkr  memeasg^  laudi  ten*m  reMe^  rm*9d^ 
&c  (teddem  TerUig  and  aU  idher  hendlf^ 
mente  cemodUies  aid  profita^  with  all  and 
dngler  their  amtencet  in  Lvngs  wiihin  the 
ptertkh  of  Rysoim  and  in  SvinMhorpe  wUM% 
fkepmthe  «9f  SbeMUDd  inihe  Hdd  ediOUk  ef 
Liee^hi^  to  thk  edkd  rmnaManf  of  Berlyng 
emd  to  the  late  house  or  monastery  ^Kirk- 
stead  til  Jht  said  county  q^lincohi  or  either 
ofthtih  late  Mtingihg  or  appteyning,  and  aU 
sntd  tHigk^  i^tHfs  reserved  up&n  a9  and  eeery 
km  antt  leasee  thereof"  In  another  part  of 
the  same  grant,  the  ktn«  grants  to  the  said 
Charles,  duke  of  Siiffolk,  and  the  heirs  of 
his  hdSy,  **  all  and  singular  those  ihanort  or 
lordships  &t  Ba4^s,  Hfc.  (inf  oT)  RyeO^, 
with  «U  and  sidgnbo'  rights,  aiembefs,  &c. 
in  ^fae  said  ooanty  of  Lincoln,  late  belonging 
to  Uie  said  monasteries  oiBar lyngs  and  Kirh" 
stead,  or  ejther  of  them,  atid  also  all  and 
Mngtolftr  those  iknttes  or  i^iraitgeft  MllSd 
HalHte  Grange^  'Skeepke^ee  Brw^,  aed 
RiseLM  Granoe,  to  the  said  latemonas- 
tenr  of  JBarlyngs  beionging." 

Baiigain  and  luile  of  4  th  May,  3  filizabeth, 
^eteby  kdrHAk,  WillUiih,  and  Antftoey 
atakee  baq^in  sad  sell  toOeoi^  Saint  Poll 
all  the  manpr  of  Rysolm,  with  the  appurte- 
nances I  and  all  those  messuages,  granges, 
lands.  Sec.  In  the  parish^  town,  and  fielib  6t 
Rytolm. 

Several  laad  aiidirfflA)w  tax  dApfickCsa 
were  piddeeedl,  aed  asvwal  witnesses  a*: 

Sined»  to  prore  thai  Grange  de  Lyngs  had 
r  inaSfy  yekrs  past  nien  assessed  to  ihose 
^tam  tudtoUhe  dehdtainadda  of  Rtsolar. 

TMS  was  fhb  «Me  of  the  plslnttf 'a 
•rkleaceoatheihit  iasae^  sanpt  the  evi- 
dence of  some  witDsnes.  as  to  their  opinion 
SoBOcraiog  ^  parish ;  Imt  Qkis  beihgloolt. 


and  oomriidieted  by  witaesees  on  the  other 
side,  was  waved  by  consent 

The  defendant's  evidence  on  tike  Hm  1M^ 
traA  to  die  followuig  eflfeet:  Ltoenss  Sm 
Jane  sa  Hm«  a.  tt»  ChailsA  daks  of  SaHriki 
to  alien  to  Oeorae  Saint  PolL  Esq.  Lyep 
Grange^  otherwise  Grange  of  Lyngs,  wifli 
all  its  members  and  ^^purtfenances,  ^  at 
mnU  aHa  htte^amentu  cdttt  tu^  pi/UdhteU 
sOnuO'Juetnf  ^kxitum^  U pNStto gmsgih 
voeat^  Gfteiis  tff  Lyage,  A*  C.  m  RyaosB  In 
com.  pftdieto  sen  edtki  infra  pmu  pre^ktem 
dido  Graogio  pocat*  Grange  de  le  Lihges. 
alio  pertinen.  sea  ip&tdttUP  i  ^.  '*  AaA  all 
ote^lieretAtSiMnt*  iHth  tMr  api^ortSDatteiS 
sitmfte  lyi^r  aAd  IMng  ia  the  afsnaiaid 
grange^  called  Srmnge  ef  Lyngs,  awp  ii) 
Rusma  in  the  county  aforesaid  or  elseWHere 
Within  the  aiWesaid  c6uilt^,  to  tM  kald 
grahge,  ealled  {hattngi  He  le  £ai^,4Atet^ 
tiHse  apperlataldg  or  bektaginir/' 

Grant  24t^  June  36  Hen.  8.,  froni  the 
duke  of  Suffolk  to  tlie  said  George  Saint 
Poll  of  the  Grange  ot  Lings,  ^th  i^e  Bp- 
purtenanoes,  is  the  conSty  of  UnMs,  and 
all  laessa^es^  Ao.  td  ths  saiM  beloi%iiig«*^ 
N.B«  No  it^enHm  U  made  ^  Rysem  in  this 
grant* 

Grant  \ii\  Anrll,  t  Jac^.  1,  ttoA  ibb  k^ 
to  the  eari  of  Heiljfohl,  and  hli  hdH,  U 
Which  ar«  Ihess  weeds  |  **  Omnia  et  dngwim 
msmerim  de  Scotbonie,  Dunetao,  Rysom,  AOk 
ae  totam  ilC  grange  vooai'  Rysom  6ran^,*' 
ue,  ^  AU  aiM  singular  the  manors  6f  Sbak' 
horite,  DunstAn  ]^t6m,  4«.  and  kH  Art! 
grange  etfledJ^Ma  C^itN^*"  which  pfekakKS 
had  then  lately  ceme  la  die  crowa  by  Che 
attainder  of  Henry  duke  of  SoiToIk. 

Several  sulisequeht  conveyances  ^brt 
produced  In  evidence  t6  kh^  thst  they  #«M 
eonte)^  by  Shdaet  S^wHytibflB*  sad  thai 
wherever  Gringe  de  I^agt  is  n»e&tHMi6d^  H 
is  deaciibed  as  lying  genially  in  theooontj 
of  tincoln,without  any  refrrence  to  Hlsoine. 

i^  instmm^htB  to  sh^w  these  wete  tin^ 
'dsed^,  enae  dated  I3th  liareli/  6  Oar.  1.  fta« 
other,  tH>tb  Febi^uary^  7  C^r.  I.  a  ceasasea 
recovery  siiifeied  in  Michaelmas  term,  2S 
Car.  2.  and  an  act  of  parliament  in  li 
qu^en  Aniie,  fdr  vesting  in  trustees  the  es^ 
tate  ef  sir  J^ha  Brd^vnloHr,  hSMtteC^  la 
which  adti  Onagede  I^yoga  is  more  piMt 
calaiiv  distingiiiflhed  fiom  Rtsolm,  la  the 
eanmeratioh  of  town^,  parishes,  Ihemlets^  or 
fields. 

Celtlfltiitfe  Of  \h4  h'fihO)^  of  UUMdv  «S 
the  govemois  of  qatoi  Anne's  bomiiy^  ii 
pursaenee  of  the  act  of  5  Ann.  c  14^  ie 
which  the  rectory  of  Riseholme  is  cer^fied 
to  be  of  the  yearit  vslne  of  fiileea  pbtadiKk, 

With 
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ootirt  on  the  \Bth  of  Mny  1t74,  when  a  new  trial  was  ordered  to  be  had  of 
the  said  issues  by  a  special  jury^  on  the  plaintiff  paying  to  the  defendJEOit  Ihe 
costs  of  the  fbrmer  trial:  to  be  tAxed. 

The  defendant  appealed  to  the  house  of  lords  against  the  above  order  for 
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1774. 


with  the  following  deacriptioQ :  presentatiTe, 
na  olwneA,  and  btU  ontfmtdkf. 

It  «M8  pMy«l  b^  witDdwes,  that  tbeko  were 
two  aMdent  maosioii-hoiisaii,  one  of  which 
was  at  Orange  de  Lynga,  and  called  the  War- 
ren Koiu6,  and  the  otiier  at  Ryaeholm.  It  was 
proredy  that  no  person  inhabiting  Grange  de 
Lynga  had  Bcired  parochial  oflfeea  at  Rise- 
holm. 

Thomas  Clei^e  proved,  that  he  formerly 
rented  land,  of  about  ten  pounds  a-year,  at 
Orange  de  Lyngs,  for  seFeral  years ;  and 
aboot  eight  or  nine  years  ago  was  examined 
by  two  jostices  as  to  his  settlemeot^  on  his 
application  to  them  for  relief;  that  after 
Aeir  examination  of  him,  they  made  no  or- 
der upon  ftyadlm  fjorxelief ;  that  he  nfVer-* 
#ards  went  to  Mtasfleld  Woodhonse  in  Not- 
tioghamsUire,  which  was  the  place  of  his 
setdemeot  before  ha  lived  at  Grange  de 
LyngSy  and  was  maintained  there,  and  hath 
remained  there  erer  since :  this  was  the  only 
instance. of  any  inhabitant  of  Grange  de 
Lyngs  being  xedoccd  to  beoome  a  parish 
ehaiigey  in  the  memory  of  any  of  the  wiu 


Sereral  doplicates  of  the  kssessmeots  of 
the  land-tax  in  different  parts  of  the  county 
of  liocoln  were  produced  in  eridence.where- 
by  it  appeared  that  the  practice  in  that 
comity  hath  always  been  to  assess  extra-pa- 
rochial places  with  the  next  adjoining  pansli, 
and  to  have  the  same  essetsors  and  eoHee- 
tors  for  both  ;  and  this  practice  was  coa- 
firmed  by  the  testimony  of  serenl  witnesses. 

The  substance  of  the  evidence  of  the  plain- 
tiff on  the  second  issoe  was  : 

Letters  patent  onder  lAie  great  seal  of  16 
Edw.  3,  being  a  licenoe  of  alienation  and 
appropriation  of  the  advowson  of  Raseholme 
toBaliol  College,  proved  by  producing  sn 
imtpesbimtoi  the  said  licence,  which  iutpexi^ 
nm$  was  under  the  great  seal,  bearing  date 
S7Jan.  S9£lix. 

Evidence  was  given  by  the  bearer's  book 
of  the  eollegCy  of  the  payment  of  a  yearly 
corody,  by  the  respondent  and  his  predeces- 
sors to  Baliol  College,  which  was  said,  but 
not  proved,  to  hive  origtalftted  h  little  before 
the  restoration. 

A  snbaidy  book,  fonnd  in  the  bishop's  re- 
gistry St  Lincoln,  abont  11  Hen.  8.,  where- 
by it  appears  that  the  rectory  of  Ryaolm 
was  then  retnraed  to  be  of  the  yeariy  value 
of  seven  pounds,  and  that  there  was  a  pen* 
ftion  of  one  pound  thirteen  shillings  and 
foorpenoe,  payable  oat  of  it  to  the  viee  chan- 
odlor,  and  ten  shittiags  and  one  (teony  hUf- 
penny,  for  procuvatlons  antt  synodals. 

Anodier  inbsidy  book  found  in  the  same 
office,  whereby  it  uppears,  that  in  i6  Hen.  6. 
Rysohn  rectory  was  rstaraed  to  be  of  the 
Tuoe  of  four  pounds,  with  the  like  ont-pay- 
Bieats  of  one  pound  thirteen  shittiags  and 
feurpence  to  the--viCBr,  and  ten  shiUlngs 
and  th^ee^halfpenaies,  for  flroc«ntions  and 
^TBOdak. 


a 


Some  old  subndy,  whereby  it  appeared, 
tiiat  Riseholme  rectory  was  rented  at  tet^a  . 
shillings  and  twopence  halfpenny. 

A  book  was  produced  oat  of  the  registef's- 
office  of  the  bishop  of  Lincolo,  in  which 
were  copies  of  several  terriers,  two  of  which 
related  to  Risdiolm,  containing  an  httduak 
of  the  glebe  laad  said  to  belong  to  that  rec- 
tory, but  varying  materially  from  eacK 
other  in  the  description  of  the  parcels,  te 
well  in  quantities  afc  in  ntnations  and  boun- 
daries, in  neither  of  wtdch  was  any  Meattoa 
made  of  tithes,  or  any  payment  la  lien  of 
tithes,  one  of  which  terriers  was  dated  in 
1580,  and  the  other  in  1601. 

A  paper  wa§  producbi  by  the  blshb^  of 
Lincoln's  secretary,  found  at  Sugden>  ]^- 
porting  to  be  a  r^tam  to  the  bishop  to  se-. 
vend    articles   of  inquiry  not   produced, 
wherein  is  mentioned  the  value  of  several 
rectories ;  and  amongst  the  rttst,  'Rysolili 
nM^uy  is  tberrin  mentioned  to  be  of  the 
yearly  value  of  ten  pounde^  and  in  whloii^ 
or  in    other  papers   produced  therewith, 
were  invectives   a^nst   prohibitions  and^ 
modtuet,  and  advice  to  all  clegymeo  to  vary 
tibdr  compositions  for  tithes,  or  tb  that 
effiecl.  The  above  paper  appeared  to  be  slgn^ 
ed  by  one  Roger  Parker,  as  rector  of  a  par- 
ticular parish  therein  mentioned^  to  whicl^ 
it  appeared  by  other  written  evidence,  that 
he  had  beeh  iastituted  in  1599,  but  no  ac- 
count was  given  how,  or  by  what  aatiiorlty 
such  return  was  made,  and  therefore  thie 
paper  was  objected  to  by  the  defendant's 
counsel,  as  not  admissible  evidence,  but 
Such  objection  was  over-ruled  by  the  Judge. 
*  A  hook  of  accounts  (bmA  ht  Bdton,  the 
seat  of  sir  Brownlow  Cust,  from  whose  an* 
cestors  the  defendant  derives  his  title,  con-  . 
tuining  steward's  accounts,  and,  among  the 
rest,  xhe  rents  of  estates  at  Risholme  and 
Granjse  de  Lyngs ;  the  first  of  which  is  men^ 
tioned  to  be  one  hundred  and  four  pounds 
a-year,  and  the  latter  thirty  pounds  a-year  i 
but  the  book  containing  this  account  Was  not 
tigned  bv  lady  BroWnlow,  or  her  stewabnd. 

The  defendant's   evidence  on  tiie  itot 
isBiK  Was  in  substance  the  following  s 
.  The  bishop  of  Lincoln's  certificate,  already 
mentioned  in  the  state  of  the  deflnda^  ■ 
evidence  on  the  fint  issue. 

A  great  number  of  recelpti  at  diffteent 
pericSs  of  time,  for  the  yearly  payment  of 
fifteen  pounds  to,  or  to  the  use  of  the  .re- 
spondent's predecessors  from  tiie  year  1706, 
to  the  year  1767,  inchiding  both  years,  an^ 
for  the  procurations  aod  feyuodab  from  tho 
year  1703  to  the  present  time,  which  re- 
ceipts were  vouchere  to  several  accounts  of 
lac^  firownlow's  steward,  and  voch  of  the 
hookB  of  the  said  accotmti  ia  were  Bgoc4 
by  ladyBrowiriow  and  her  steward,  were 
prodaced  with  the  said  receipts. 

A  letter  from  Mr.  Adam  tugg,  ia  1721, 

directed  to  the  master  of  Baliol  ColUge, 

producod  by  the  plaltitiff>  on  notice  given 
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a  new  trial  j  and  on  the  3rd  of  May  1775|  on  hearing  the 
faid  order  was  reversed. 

On  the  loth  of  November  1755,  th»  bill  was  accordingly 
.by  consent^  without  costs.— [ITood.] 

15  Geo.  3.    1775.    Dom.  Proc. 

Sir  John  Brownlow^  hart,  died  seised,  amongst  others,  of  an  estate  at 
Rysolm  and  at  Grange  de  Lyiigs,  in  the  county  of  Lincoln.  After  his  death, 
his  vridow,  dame  Alice  Brownlow,  vras  in  possession  of  this  estate  till  the 
year  1714 ;  when^  in  consequence  of  an  act  of  parliament  for  vesting  all  the 
real  estates  of  sir  John  Brownlow  in  trustees,  to  be  sold  for  the  purposes 
therein  mentioned  1  the  estates  at  Rysolm  and  Grange  de  Lyngs  were  con- 
veyed to  the  then  sir  John  Brownlow^  hart,  afterwards  lord  viscount  Tyr- 
connel,  of  whom,  in  the  year  1721^  the  same  were  purchased  by  Thomas 
Chaplin,  esq.  the  appellant's  father. 

At  the  time  of  this  purchase,  Mr.  Chaplin  was  particularly  careful  to  as- 
certain the  outgoings  from  the  estates  which  were  by  agreement  to  be  al- 
lowed for,  by  a  drawback  from  the  purchase-money,  according  to  the  price 
which  he  had  given ;  and  after  an  examination  of  the  several  deeds,  ac- 
counts and  vouchers  then  iu  lord  T3rrconnel*s  possession,  an  accouut  of  the 
annual  outgoings  was  made  out^  and  a  drawback  out  of  the  purchase-money 
was  repaid  according  to  the  agreement.  In  this  account  of  the  annual  out- 
goings^ were  contained  the  following  articles,  vix.  To  the  rector  of  Rysolm, 
16j.  procurations  and  synodab^  lOs,  li</. 

From  the  year  1721^  these  outgoings  were  regularly  and  uniformly  paid 
by  the  appellant's  father,  and  af£r  his  death,  by  the  appellant,  till  the  year 
1767  i  when  the  respondent,  soon  after  his  institution  to  the  rectory, 
claimed  tithes  in  kind  instead  of  the  said  yearly  payments. 

Though  the  respondent  is  called  a  rector,  yet  there  has  not  been  in  Ry- 
solm, any  church  or  place  of  public  worship,  or  any  parsonage  house,  any 
resident  minister,  or  any  divine  service  within  time  of  memory,  if  ever. 
The  rectory  (if  it  be  properly  so  called)  is  an  absolute  sinecure  ;  and  it  never 
was  contended,  that  tithes  in  kind,  or  any  other  payments  in  lieu  of  tithes, 
except  the  above  mentioned  yearly  payments,  were  ever  received  or  demanded 
by  any  of  the  respondent's  predecessors. 

By  the  statute  of  queen  Anne,  for  discharging  smaU  livings  from  their 
first  fruits  and  tenths,  the  bishops  of  every  diocese  are  required  to  inform 
^themselves,  as  well  by  oath,  as  by  all  other  lawful  ways  and  means,  of  the 
improved  yearly  value  of  every  benefice  under  502.  and  it  is  expressly  enacted 
that  the  certificate  of  the  bishop  shall  ascertain  the  clear  yearly  value  of  the 
benefice.  Under  the  directions  of  this  statute,  Rysolm  was  certified  by  the 
bishop  to  be  of  the  clear  yearly  value  of  15/.  It  was  afterwards  augmented 
by  queen  Ann's  bounty,  and  the  respondent,  from  the  time  of  his  institution, 
received  the  benefit  of  such  augmentation,  llie  bishop  had  certified  the  va- 
lue of  the  living  into  the  first  fruit's  office,  but  seven  years  before  lord 
Tyrconiiel  purchased  the  estate  -,  which  had  been  long  enjoyed  by  his  an- 
cestors. 


br  Hie  defendant,  txpnmiag  Ins  doabt  whe- 
ther he  could  get  the  vcetiMT  of  Ryaohn 
>draBced,  ai  he  takea  Botioe  that  the  estate 
was  then  hn|iroved,  and  that  he  had  with 
difteidty  got  ike  flfkeen  poonds. 

A  receipt  of  3d  June,  1721,  givca  by  the 
.  defendant's  fittber  to  the  letd  Tyrconnel,  in 
fbll  for  the  outgoings  which  are  therain 
mentioned  to  be  payable  thereafter  oat  of 
the  manor  of  Rysholme ;  among  the  par- 
tfenlan  tlierain  mentioned  aiv  the  foUowlog 
anidee  : — ^To  the  rector  of  Ryiholm  fifteen 
penndi,  and  for  procnrationt  and  eynodalf , 
ten  ihillingB  and  three  hal^enoe. 

It  was  next  proved,  that  the  living  waa 
augmf ated  )^y  (|iinen  Ann's  buouty,  in  the 


year  1767,  by  lot,  and  thf  plaintiff 'a  re- 
ceipts were  produced  to  proFC  that  he  had 
received  the  intereat  ariaipg  from  tbe  aug- 
mentation, Inim  1767  to  177:i. 

The  defendant'*  oonnael  then  oficred  to 
call  old  witneaaea  to  prove  ancient  and  b- 
variable  payments  as  fisr  aa  the  testimony  of 
old  wHoeaeea  ooald  go  1  bat  the  jndge  failer- 
poaed  bis  opinion,  that  ancb  evidence  was 
onneeeasary ;  the  eoqnsd  then  took  notke, 
that  tbe  deiMsitiona  of  tbe  witneaaea  to  this 
parpoae  had  been  read  at  the  bearing  of  tbe 
canse ;  hot  the  leatned  jndgc  prevented  tbe 
cooBsel  from  proceeding  in  this  evidence, 
by  dadariiy  that  they  had  proved  ful&dent 
to  pot  tbe  other  tide  on  proving  their  case. 
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^aestors;  The  respondeDt  had  therefore  every  opportnnity  of  knowing  iht 
value  of  the  living ;  and  as  the  certified  v^ue  corresponded  with  the  custom- 
ary payment  to  the  rector,  no  purchaser  in  the  situation  of  the  appellant's 
ftther,  could  require  a  greater  security.  When  he  had  made  the  purchase^ 
inteUlgence  was  sent  to  the  patrons  of  the  living,  that  improvements  of  the 
estate  were  talked  of,  and  Uiat  if  tithes  in  kind  could  he  had,  the  advowson 
would  be  valuable.  This  intelligence  was  in  the  respondent's  custody  -,  and 
the  constant  acquiescence  in  the  ancient  payment  ever  Since,  notwithstanding 
the  improvements,  was  strong  evidence  that  the  certified  value  was  unal- 
terable. On  the  fidth  and  cr^it  of  the  value  of  the  living,  so  ascertained 
by  parliamentary  authority,  and  confirmed  by  certain  and  uniform  payments, 
improvements  of  the  estate  were  made :  on  the  same  faith  and  credit,  the 
appellant  entered  into  covenants  in  bis  marriage  settlement;  and  many 
purchasers  for  a  valuable  consideration,  would  be  substantially  prejudiced, 
if  the  vahie,  at  this  distance  of  time,  wos  to  be  altered,  and  the  remedy 
was  to  be  traced  back  jigarnst  the  heirs  at  law  of  sir  John  Brownlow,  who 
died  in  the  last  century. 

Notwithstanding  these  circumstances,  the  respondent,  in  Hilary  Term, 
17«i9,  exhibited  his  bill  in  the  court  of  exchequer,  against  the  appellant, 
setting  forth,  that  on  the  2d  of  December,  1706,  he  was  instituted  and  in- 
ducted into  the  rectory  of  Rysolm,  and  thereby  became  entitled  to  all  manner 
of  tithes,  oblations,  obventions,  and  other  ecclesiastical  dues  whatsoever 
within  the  said  parish,  and  the  titheable  places  thereof :  that  the  appellant 
was  owner  and  occupier  of  all  the  lands  within  the  parish,  to  the  amount  of 
MOO  acres  and  upwards,  and  that  the  said  lands  were  of  the  yearly  value 
of  700/.  And  the  bill  prayed  an  account  of  the  value  of  the  titheable  matters 
in  the  years  1767  and  1768,  and  payment  of  what  should  appear  to  be  due 
on  taking  the  account. 

The  bill  was  afterwards  amended ;  but  contained  no  allegation  that  tithes 
in  kind  had  ever  been  paid  or  demanded :  nor  was  the  circumstance  of  the 
augmentation  of  the  living  by  queen  Ann*s  bounty  disclosed  by  the  bill,  al- 
though it  appeared  from  the  respondent's  allegations,  that  tithes  in  kind  would 
increase  the  value  of  this  living,  beyond  the  value  of  any  of  the  living^  which 
were  intended  by  the  parliament  to  have  the  benefit  of  such  augmentati(/n. 

The  appellant,  by  his  answer,  admitted,  that  he  was  the  sole  owner  and  oc- 
cupier of  all  the  lands  in  Rysolm  ;  and  said,  that  he  was  also  the  sole  owner 
and  occupier  of  another  tract  of  land  adjoining  to  Rysolm,  called  Grange  de 
Lyngs :  but  that  the  lands  in  Rysolm  contained  only  671  acres,  or  thereabouts ; 
and  that  the  lands  called  Grange  de  Lyngs  contained  756  acres,  or  there-  * 
abouts.  He  insisted,  that  the  said  tract  of  land,  called  Grange  de  Lyngs,  or 
any  part  thereof,  was  not  in  the  parish  of  Rysolm  ;  and  submitted  to  t)ke  court, 
that  if  it  was  within  the  parish,  it  was  exempt  from  tithes,  and  vras  parcel 
of  a  dissolved  monastery  and  belonged  to  a  religious  order.  As  to  the  lands 
within  the  parish,  the  appellant  insisted,  that  some  ancient,  lawful  and  valid 
composition  real  was  made  before  the  reign  of  queen  Elizabeth,  by  and  be- 
tween the  parson,  patron  and  ordinary  of  the  parish  ;  by  virtue  whereof  a 
certain  ancient  payment  of  16^  10«.  l^d,  to  wit  I5i.  in  money,  was  made 
payable  half  yearly,  at  Lady-day  and  Michaelmas,  in  each  year,  to  the  rector 
<if  the  said  parish  for  the  time  being,  and  10«.  l^cu  residue  of  the  said 
16i.  10#.  I  |d.  was  to  be  paid  to  the  archdeacon  of  Stowe,  within  the  diocese 
of  Lincoln,  for  procurations  and  synodals  yearly,  and  which  had  been  paid 
from  ancient  time  before  the  reign  of  queen  Elizabeth,  to  wit,  from  the 
time  of  making  such  real  composition,  by  the  ovmer  for  the  time  being  of 
all  the  lands  within  the  parish  (except  Ghrange  de  Lyn^)  in  lieu  and  fiill  sa- 
tisfaction of  all  tithes  whatsoever,  offerings,  oblations,  obventions,  and  other 
ecclesiastical  dues,  possessions  and  rights  whatsoever,  yearly  arising,  renew- 
ing, increasing  or  payable,  upon  or  from  all  lands  within  the  said  parish,  or 
the  titheable  places  thereof,  or  belonging  to  the  said  rectory  -,  and  which  said 
ancient  payment  of  16/.  had  been  constantly  paid  for  a  long  series  of  years 
to  Michaelmas,  1766,  to  the  rectors  of  the  parish  for  the  time  being,  or  to 

soma 
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JTI9.  <9me  other  person  for  (heir  U8e>  and  by  them^  toother  with  the  pAym^H 
BRKs  of  thfe  4aid  10<.  :^§<^  ip  maaDej  a{6refi^4  reodve^j  tak^  M^d  ^oey^idt 
V-  4iirin£  the  tix)a^  aforesaid,  in  full  satisfactioB,  and  i^  lieu  of  ali  lithfiS  "wh^ 

^wlw*  soever^  offeriogs,  obventioos,  oblations,  and  other  ecclefiii^imi^  .dues,  posr 
fiii^ssiaqs  and  rights,  yearly  arising,  renewing  ur  payable,  .ifdUiin  the  mA 
pfirish  of  Ilysolm,  exelasive  of  Grange  de  Lynga  aforesaid^  apd  the  ulheabla 
places  thereof,  or  belonging  to  the  said  rectory.  And  the  appellant  sub- 
mitted to  the  judgment  of  the  court,  that  the  said  annual  payipoot  was  an 
effectual  bar  against  any  demand  of  tithes  in  kind  i  and  believed  it  was  so 
mderstood  at  the  time  of  his  father's  treaty  for  the  purchase,  of  the  said 
estate  ^  and  that  neither  the  respondeat,  or  any  of  his  predecessors,  in  the 
memory  of  any  person  living,  had  ever  performed  any  religious  duty  withia 
the  said  parish. 

The  respondent  replied  to  the  answer  -,  and  divers  witnesses  haviog  been 
examined,  and  their  depositions  duly  published,  the  cause  cs^me  on  to  be 
beard  before  the  Lord  Chief  Baron  Mr.  Baron  Adams,  and  Mr.  Baron  Pbbrot, 
on  the  12th  and  14th  of  December,  1772,  when  the  Court  was  pleased  to 
observe  tjbat  the  question,  whiethcr  Grange  de  Lyngs  was  in  the  parish  of 
Rysolm  or  not,  was  a  question  of  fact  proper  for  the  determination  of  a  jury 
Qj^  an  issue  at  law ;  which  was  not  objected  to  by  the  counsel  on  either  side« 
AihI  as  to  the  question  concerning  the  composition  real,  it  was  objected  by 
the  respondent's  coimsel,  that  the  appellant  ought  not  to  be  admitted  to 
giye  any  other  proof  of  it,  than  the  production  of  the  Instrument  under  tha 
hand  and  seal  of  the  bishop  and  the  oijiier  parties  >  but  this  objection  being 
overroiled,  a  variety  of  evidence  was  produced  on  the  part  of  the  appellant, 
and  aa  office  copy  from  the  first  fruits  office  of  the  bish<^*s  certificate*  and 
some  old  accounts  of  lady  Bro^nlpw's  steward,  before  the  time  of  the  said 
certificate,  and  several  vouchers  to  the  said  accounts,  which  were  casually 
preserved  in  the  mansion  house  at  Belton,  and  receipts  for  money  paid  to  se- 
veral successive  rectors,  and  for  synodals  and  procurations,  and  a  receipt  for 
the  outgoings  which  had  been  repaid  by  lord  Tyrconnel  out  of  the  purchase 
inoney,  and  the  depo»tions  of  several  witnesses  were  read  on  behsdf  of  the 
appellant ;  but  the  respondentia  ca§e  was  rested  on  objections  to  the  rank* 
ness  of  the  composition  real  insisted  on  by  the  appellant,  and  the  iflsuffici- 
ency  of  the  evidence  in  support  of  it.  After  arguments  at  the  bar,  the  questioD 
concerning  the  composition  was  thought  proper  for  the  determination  of  a 
jury  on  another  issue  at  law ;  one  of  the  barons,  howenrer,  declared  his  in* 
clination  at  first  to  dismiss  the  respondent's  bill  on  this  part  of  the  case,  but 
he  a&erwards  acquiesced  in  abiding  the  event  of  an  issue  at  law ;  to  whieh 
the  former  part  of  the  case  had  been  referred  :  and  it  having  been  declared 
l^y  the  court,  that  the  Lent  assies  would  be  inconvenient  for  the  trial  of  the 
iss.ues ;.  it  was  thereupon  decreed  that  it  should  be  refecred  to  a  trial  at  law, 
to  be  had  upon  the  two  following  issues:  viz.  first,  "  Whether  the  lands 
called  Grange  de  Lyngs  were  in  the  parish  of  B^'solm  T*  Se<iondly, ''  Whe- 
ther such  ancient  lawful  and  valid  composition  real,  was  naadt  before  the 
reign  of  Queen  Elizabeth  V*  These  issues  were  directed  to  be  tried  at  the 
then  next  summer  assizes  for  the  county  of  Lincoln,  by  a  special  jury  f  and 
the  consideration  of  costs,  and  all  other  directions,  were  reserved  till  sue^ 
tibial  should  be  had, 

11)^  two  issues  being  settled  conformably  to  the  decree,  no  further  steps 
wei«  taken  till  the  15th  of  July,  1773,  when  the  court  had  almost  finished 
their  last  sittings  before  the  long  vacation  ;  and  then  the  respondent  having 
applied  by  motion,  that  certain  exhibits  might  be  produced  by  the  appeUant^ 
the  court  made  an  order,  that  all  deeds,  books*  piqpem  and  writings  relative 
to.  the  matters  in  question,  in  the  custody  or  power  of  either  party,  should 
be  forthwith  produced  on  oath  before  the  deputy  remembrancer,  with  li* 
berty  to  take  copies  respec^vely*  And  after  this  ovder,  the  re^xradentgave 
notice  of  trial  at  the  ensiling  assizes.  But  on  the  17th  of  the  same  montb 
the  court  varied  tl^e  order*,  by  dinecting  the  deeds,  hooka,  papers  and 
writings  to  be  produced  at  jQncola,  on  or  before  the  14th  of  August,  beio^ 
the  first  day  of  the  assizes.  On 
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Qi)  |l|f  IM^  of  ^  lApie  Julj^  l|i«  rcflpondwtt  oouoterauuided  Hie  ilotice 
pSa^  trilA  ^Ufk  ^  hiM  gi^^m  t^^fo  diQra  btfere»  himI  did  not  proceed  to  try 

Op  a^  fir^t  df^y  of  Michmdwaff  tem^  1773,  thQ  respoadent  apfdiad  to  the 
Cowtf  ^y  VWtm^  to  dtophargQ  that  part  of  the  ordor  of  the  i?th  of  July, 
Vfhicb  fqlated  to  the  pra4vetm  of  deeds,  &o.  at  Liaeolo,  and  that  they 
§hoq)4  ^  produced  M  4>ath»  and  left  with  the  deputy  raaionbranoer,  on  or 
^ore  th^  ftmt  day  of  Hilary  term,  for  iaqieotioa,  and  wit^  liberty  to  take 
copies  I  and  that  the  tima  for  trying  the  liBues  might  be  enlaiged  to  the  then 
IH^t  h&s^t  afiiiise^.  And  the  eame  day  the  appellant  moTed,  that  the  iasues 
Plight  t>^  Uik^P  pro  CQnffW^  against  the  respoadeat,  ha  not  having  pro- 
ceeded to  trial  as  diractad  by  the  decree. 

Op  th^  Iffth  pf  N^vainbar  the  two  notions  were  heard  together,  when 
the  Qourt  made  aa  order  for  the  prodv^tioa  of  all  deeds,  books,  papers  and 
writings  before  the  deputy  refnembcapcer,  according  t^  the  respondent*iB 
application,  apd  enlarged  the  time  for  the  respondent  to  proceed  to  the  trial 
at  law,  til)  the  then  next  Lent  assises. 

Many  variations  were  aftefwards  asade  in  the  order  for  prodootioa  of 

Cfl  opd  writings,  and  the  leappadent  having  loft  with  the  dbputy  remoKi* 
(^r  ten  large  fo)ip  maiiumnipt  t>ooks  of  account,  bafonging  to  the 
n^aster  and  fi^Uows  of  Baliol  OoUega  Ui  Oxford,  (upon  whose  presentation  the 
respondent  had  beev  iqstitiited  to  tha  said  sinaaare)  which  books  It  waa  lni'> 
possible  fop  the  appellant  or  his  age nta  to  peruse  within  the  time  allowed  by 
the  order  for  ^e  inspection ;  AmfQra»  on  the  4th  of  February  following, 
the  appfllant  appMed  to  the  oourt*  by  Ba#iion;  that  the  tioM  for  trial  of  the 
issoet  might  he  enlarged  to  tba  followtag  silmnier  aasises,  which  at  the 
time  of  the  decree  was  judged  the  most  cowreaiant  aeaaon  of  d^  year  for 
SQph  trial,  and  that  the  respondaal  m^joA  point  oat  snch  parts  of  the  safd 
manaswpt  folio  bo«4ca  as  ha  ioleadad  to  give  in  evideaca,  or  otherwise  that 
the  Un^  (or  iuipectipo  might  be  enlarged  to  the  first  day  of  the  then  neat 
Easter  term  i  but  tbe  court  denied  tba  motian*  and  ordered  that  the  appel* 
laot  shon}4  pay  the  costs  of  tM  applieatfoo. 

The  api>elhmt  having  90  imaotion  to  evade  trial  of  the  issues,  bvt  trusting 
that  whisp  thay  were  tried*  the  qaastiaoe  would  be  at  rest,  acquiesced  in 
the  aeveial  ^rd^er^  whi^sh  the  eonrt  had  m«ido  on  the  respondent's  application, 
QOtwlihst#Qding  the  unaapacled  deqiid  of  the  last  motion,  with  costs. 

On  tha  ii^th  of  March*  1774,  the  itms  came  on  to  be  tried  before  Mr. 
Joetic^  BLacKSTOwa,  and  a  f  peeial  jury  of  the  county  of  Lincoln ;  and  after 
some  Mme  ^pent  on  the  trial  of  the  first  issue,  it  was  proposed  by  the  Judge, 
apd  agresd  to  l^y  the  cocmial  on  both  sides,  that  the  first  issue  should  be 
tried  on  thc4  4^y>  and  tha  trial  of  the  seoond  issue  should  be  deferred  to  the 
day  fpUowingf  The  \t\^\  lasted  maay  hours  on  each  day,  and  the  jury, 
after  withdrawiag  aad  taking  time  to  eonskler  of  their  verdict,  found  for  the 
appellant  on  eaph  ot  the  iasues. 

On  the  first  day  of  Easter  term,  1774,  the  respondent  moved  the  court 
for  a  aaw  trial  of  bqth  the  issues  \  apd  on  the  last  day  of  the  term,  the  report 
pf  Mr.  Justi^  ^I'ACfATOi^a  haviag  been  read,  (in  which  he  stated  the  evl^ 
deuce  on  both  sides,  witliout  giving  any  opinion  on  the  verdict  upon  the 
first  iasvii,  but  expressed  himself  ia  a  maaaer  which  imported  his  disapproba- 
tio«i  of  the  verdipt  on  th^  second  tMue)  the  court  ordered,  that  a  new  tri^ 
fhonld  be  had  of  the  issiiaf  directed  by  the  decree,  at  the  next  assizes  for  the 
cpua^  of  Lin^oln>  bj  a  spacial  jury  ol  tha  said  eounty,  on  payment  of  costs 
to  be  taxed. 

From  this  order  Mr.  Ch<tplip  appealed*  and  he  afterwards  applied  by  mo^ 
tion  to  the  court  pf  ei^chequer,  for  a  oopy  of  Mr.  Justice  Blauxstoxb  s  rap- 
port i  hut  the  oowrt  diti  net  think  proper  to  comply  with  such  applittation. 

]q  support  of  tiha  appe^U  it  wai  iaid»  that  the  aaoient  and  invariable  pay* 
meat  of  a  cej^a  sum  o(  mon/&y  in  lieu  of  tithes,  which  was  proved  m  the 
cause  without  coptf^uttctiop^  and  without  any  proof,  tradition,  or  even  alle- 
gatipP/  that  t^thlff  in  kind  were  ever  paid  or  demanded  informer  times,  was 

so 
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80  strong  an  objeotidn  to  the  respondent's  tladin»  that  on  kis  refusal  ia  prO" 
ceed  to  trial,  at  the  time  expressly  directed  by  the  decree/'  the  issues  might 
have  been  taken  pro  confesso  againfct  him.  He  had  every  indulgence  which 
could  reasonably  be  expected ;  and  after  a  fair  and  hnpartial  triid^  he  ought 
to  have  acquiesced  in  the  verdict.  A  further  litigation  at  law  might  answer 
the  purposes  of  vexation  andexpence,  but  could  not  be  desired  from  motives 
of  justice.  A  new  trial  of  either  of  these  issues,  could  not  be  supported  on  any 
of  the  grounds  «inon  which  courts  of  equity  have  ever  granted  new  trials  j  fbr 
there  was  no  imputation  on  the  characters  of  the  jurors  ;  nor  any  charge  of 
partiality  against  any  of  them  ;  it  bad  not  been  contended  that  the  verdict 
was  a^nst  law,  or  founded  on  facts  which  were  contradicted,  or  that  any 
new  evidence  had  been  discovered,  or  could  be  expected. 

But  the  only  objection  to  the  verdict,  and  the  sole  ground  for  setting  It 
aside,  was,  that  it  was  contrary  to  the  opinion  of  the  judge  who  tried  the 
cause,  and  who  appeared,  by  his  report,  to  have  been  dissatisfied  with  it. 

To  this  objection  it  was  answered,  I.  Thai  it  could  not  affect  the  verdict  on 
the  first  issue,  with  which  the  judge  did  not  express  any  dissatisfaction  ;  and 
as  to  the  second  issue,  the  objection  was  immaterial  from  two  considerations, 
ist,  From  the  nature  of  the  question  before  the  jury.    2d,  From  the  decree 
in  the  cause.    The  question  did  not  depend  on  various  and  contradictory  evi- 
dence, but  on  facts  neither  contradicted  by  witnesses,  or  denied  by  either  of 
the  parties.    The  inference  and  presumption  from  these  facts  was  the  only 
question  before  the  jury,  and  they  were  the  only  proper  judges  of  it.     And  ii 
in  such  a  case,  the  opinion  of  a  judge  differing  from  a  jury,  is  a  ground  for 
a  new  trial,  there  must  be  a  flulure  of  justice  ;  for  the  order  for  a  new  trial 
amounts  to  a  declaration  of  tiie  court,  that  the  former  jury  drew  a  wrong  con- 
clusion from  the  facts  before  them,  which  is,  in  other  words,  a  direction  to 
the  new  jury  what  verdict  they  must  find  on  the  same  facts.    The  evidence 
before  the  judge  at  the  assizes,  had  been  previously  considered  at  the  hear- 
ing of  the  cause,  by  competent  judges  of  every  question  within  the  province 
of  a  judge.  -  They  directed  the  issue,  for  the  purpose  of  taking  the  sense  of  a 
jury ;  but  this  direction  would  have  been  nugatory,  if  the  sense  of  a  jury  was 
to  be  over-ruled  by  the  opinion  of  a  judge.   And  on  this  ground  of  objection, 
the  order  for  a  new  trial  was  inconsistent  with  the  decree.     But  I J .  There 
was  not,  in  fact,  any  ground  for  the  fudge's  dissatisfaction  with  the  verdict^  on 
either  of  the  issues.  As  to  the  first  issue,  the  respondent  undertook  to  prove, 
that  the  lands  called  Grange  de  Lyngs,  were  in  the  parish  of  Rysolm  ;  but 
he  did  not  offer  any  of  the  legal  proof,  usually  required  of  such  a  fact.     He 
gave  no  evidence  of  peramdtUation^-  jtayment  of  parocfmi  raUi,  or  service  of 
parochial  offtces.    The  whole  of  his  evidence,  which  was  left  by  the  judge  to 
the  consideration  of  the  jury,  rested  on  a  single  deed  ;  and  if  a  description 
in  a  deed  is  conclusive  evidence  of  the  extent  of  a  parish,  which  cannot  be 
admitted,  the  whole  arose  from  conjecture,  that  a  parcel  of  land  described 
in  the  deed  by  the  name  of  Lyngs,  within  the  parish  of  Rysolm,  must  neces- 
sarily mean  Grange  de  Lyngs;  though,  in  the  same  deed.  Grange  de 
Lyngs  is,  eo  nomine,  distinguished  from  Lyngs  in  Rysolm,  and  is  not  men-> 
tioued  in  any  part  of  the  deed  to  be  in  the  parish  of  Rysolm.'  The  jury 
were  so  desirous  of  doing  justice,  that  they  withdrew  with  the  deed  at  their 
own  request,  though  their  inspection  of  it  was  strongly  opposed  by  the  re- 
spondent's counsel ;  and  if  no  evidence  had  been  given  on  the  part  of  the 
appellant^  there  would  be  no  ground  to  contend  that  a  different  verdict  ought 
to  have  been  found.    As  to  the  second  issue,  it  was  clearly  proved,  that  the 
yearly  payments  in  lieu  of  tithes,  had  been  invariably  made  for  a  great 
length  of  timcj  and*  nothing  was  in  question,  but  the  conclusion  from  this 
fact'.     It  cannot  admit  of  a  doubt,  that  every  modus  supposes  a  real  compO" 
sUion,  though  the  original  instrument  is  nOt  extsint )  and  the  presumption 
of  Ihe  jury,  that  such  an  instrumetit  existed,  though  lost  or  destroyed  by 
length  of  time,  was  warranted  by  many  great  and  respectable  authorities. 
This  presumption  was  not  destroyed  by  contrary  proof,  but  only  opposed  by 
arguments,  that  the  compositiom  might  probably  be  of  a  later  date  than  the 

disabling 
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diabh'ng' statutes  $  io  suppoK  of  which  arguments,  a  supposed  rankn^ss  in 
the  compositloii'iyraB  much  relied  on ;  though  the  value  of  the  estate  ih 
former  tim^,,^^  not  proved,  hut  estimated  by  conjecture  only.  A  dlstinc* 
tion  was  hAWev^  taken  between  the  plea  of  a  modu9  and  a  real  composition  , 
but  it  has  W^  held,  that  there  is  no  necessity  either  in  law  or  equity,  to 
use  the  word  mtodiM,  it  being  a  term  not  neceuary  in  pleading. 

The  construction,  which  the  learned  judge  who  tried  the  cause,  put  upon 
the  second  isssue,  created  much  perplexity  at  the  trial.    The  appellant 
by  bis  answer  had  indsted,  the  tract  of  land,  called  Grange  de  Lyng^,  was 
not  in  the  parish  of  Rysolm  ;  and  this  point  was  the  object  of  the  first  issue ; 
And  he  also  thereby  insisted,  that  if  Grange  de  Lyngs  was  within  the  parish, 
it  was  exempt  from  tithes,  for  the  reasons  therein  mentioned ;  and  therefore 
he  laid  ihe  composition  real  in  lieu  of  tithes,  &c.  for  all  lands  in  the  parish 
of  Rysolm,  except  Grange  de  Lyngs.    This  provisional  exception  was  ne* 
cessary  in  the  answer  to  th^  bill }  but  standing  in  the  second  issue,  as  di. 
rected  by  the  court,  after  the  verdict  on  the  first  issue  had  severed  Grange 
de  Lyngs  from  the  parish,  the  learned  judge  adhered  to  the  mere  Utter,  with- 
out attenchng  to  the  true  meaning  of  the  issue }  and  considered  the  exception 
of  Grange  de  Lynn  in  the  second  .issue,  as  inconsistent  with  the  verdict  on 
the  first  issue,  and  consequently  rendering  it  impossible,  in  bis  opinion,  for 
the  jury  to  find  a  verdict  for  the  appellant  in  the  strict  terms  of  the  second 
issue.    But  it  was  submitted,  that  the  exception  in  the  second  issue  being 
provisional,  or  condiiional  only,  if  the  jury  had  found  that  Grange  de  Lyngs 
was  within  the  parish,  the  true  meaning  was  no  more -than  this,  that  the 
jury  at  all  events  should  not  consider  Grange  de  Lyngs,  whether  in  the  parish 
or  not,  as  covered  by  the  composition ;  the  word  eafcepi  being  in  this,  as  in    . 
some  other  instances,  synonymous  with  the  words  not  including ;  and  there- 
fore this  objection  being  founded  on  a  grammatical  nicety,  and  contrary  to 
the  merits  of  the  case,  was  not  a  sufficient  ground  for  a  new  trial  of  that 
issue.    But  if  the  house  should  be  of  a  contrary  opinion,  the  appellant 
hoped,  that  the  second  issue  would,  in  that  case,  be  varied  in  such  a  man- 
ner as  to  leave  the  question  indisputably  open  for  a  second  trial  upon  the 
merits,  free  from  the  objection  taken  by  the  learned  judge  to  the  form  of  the 
second  issue  as  it  now  stood.    And  it  was  also  hoped,  that  as  this  objection 
went  only  to  the  second  issue,  the  verdict  on  the  first  issue  would  remain. 

Ob  the  other  side  it  was  insisted,  that  the  verdict  on  the  first  issue  was 
given  contrary  to  evidence,  the  grant  of  the  30th  of  September,  30  Hen.  B. 
being  conclusive  evidence  to  prove;  that  the  lands  called  Grange  de  Lyngs, 
were  at  that  time  in  the  parish  of  Rysolm ;  and  no  evidence  was  offered  on 
the  part  of  the  appellant,  to  shew  that  they  had  been  at  any  subsequent 
time  separated.     That  the  verdict  upon  the  second  issue  was  wholly  unsup- 
ported by  any  evidence  produced  by  the  appellant ;  the  mere  proof  of  pay- 
ment from  the  reign  of  queen  Ann,  and  the  value  of  the  living  at  that  time, 
not  being  sufiident  evidence  of  a  real  composition  made  before  the  reign  of 
queen  Elizabeth,  or  of  an  imiform  payment  during  that  long  period  ;  and  if 
there  had  been  any  weight  in  such  evidence,  it  was  entirely  destroyed  by 
the  respondent's  evidence,  which  proved^  that  in  the  2Gth  of  Hen.  8.  the  re- 
puted value  of  the  living  was  only  41,  per  annum.    That  soon  after  the  year 
1599,  the  value  of  the  living  was  returned  by  four  neighbouring  clergy- 
men to  the  bishop,  to  be  only  10/.  per  <innum.    I'hat  in  1601,  the  state 
of  the  living  appeared  from  a  terrier,  to  be  very  different  from  that  contended 
for  by  the  appdUmt ;  and  not  consisting  of  a  bare  annuity  of  152.  a  year, 
clear  of  procurations  and  synodals,  as  alledged  in  this  issue.    That  the  ver- 
dict on  both  the  issues,  was  contrary  to  the  opinion  of  the  learned  judge 
who  tried  the  cause,  as  appears  by  his  report ;  and  under  these  circumstances, 
the  inheritance  of  the  church  ought  not  to  be  bound  by  a  single  verdict.  That 
the  cause  originated  in  the  exchequer,  and  the  issues  were  directed  for  the 
information,  and  to  satisfy  the  conscience  of  that  court  5  but  the  conscience 
of  the  court  still  remained  unsatisfied,  and  therefore  all  the  barons  had 
been  unanimously  of  c^inion,  upon  solemn  argument,  and  full  consideration, 
that  A  new  trial  ought  to  be  granted. 

Afkr 
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Aftef  hearii^  coimael  on  Hub  appeal.  It  was  ordered  tad  adjudged,  that 
BO  much  of  the  order  compkioed  of,  as  directed  a  new  trial  of  the  first  Issue, 
should  be  rerersed ;  apd  that  so  nrach  of  the  said  order  as  directed  a  new 
trial  upon  the  second  issue,  should  be  affirmed  :  and  it  was  further  ordered, 
that  the  court  of  exchequer  should  give  all  proper  directions  for  earrying 
this  judgment  into  execution.-^- [fro.  P.  CJ] 


M.  13  Geo.  3.    1772.    Scacc- 
Garrard  v,  Schollar.    [3  Wood,  415.]     QwilL  1045. 

Aecimtitof  ^i^HB  vicar  of  Ramsbnry,  in  the  county  of  Wilts^  claimed  all  manner  of 
titbe*  con-  X   tithes  yearly  arising  in  the  parish  5  and  stated,  that  the  defendaut,  for 

^(ftura^^  thirty  ytkn  past,  had  occupied  therein  divers  tenements  and  lands  which  be 
the  filiDir  of  the  ^^  sowed  with  dover  and  turnips,  and  bad  theretk^m  clover  seed  and  turnip 
bUl.  seed,  which  he  had  sold  and  disposed  of;  that  he  also  held  a  messuage  and 

•maltrmill,  in  which  he  had  ground  malt,  but  that  he  had  not  paid  the  tithes 
of  the  mill,  or  of  the  clover  seed  or  turnip  seed  during  the  said  time,  al- 
thoqgh  he  had  bad  each  of  the  said  titheable  articles  in  every  year. 

The  defendant  said,  that  the  plaintiff  had  been  vicar  of  the  parish  for 
thirty  years  past ;  ihfLt  he  was  entitled  to  all  the  tithes  that  his  predecessors 
had  en/oyed ;  that  some  years  ago  he,  the  defendant,  had  pmt^hased  the  fee 
simple  of  a  small  garden,  orchard,  and  dose  of  land  in  the  parish  ;  that  he 
also  occupied  another  cottage  and  dose  of  land  therein  ;  and  he  had  sowed 
dover  and  turnips  thereon  j  that  in  the  cottage  there  was  a  hand-mill  erect- 
ed fer  grinding  malt  3  whieh  was  worked  by  the  hands  and  labour  of  man  ; 
'  •  und  was  an  andent  mitt :  and  he  contended,  that  no  tidies  were  due,  or  had 
ever  been  paid  in  the  parish,  either  for  the  clover  seed,  the  turnip  seed,  or 
the  mnlcture  of  the  hand«mill. 

The  conrt  ordeved  the  bill,  so  far  as  it  sought  an  account  of  tithes  above 
mx  years  next  before  thofilkig  thereof,  and  so  fttr  as  H  sought  an  account  of 
the  tithes  of  garden  stuff  and  the  hand-mill,  tr>  be  dismlssecf  with  costs  $  and 
and  directed  an  account  to  be  takeu  of  what  was  due  for  the  tithes  of 
>  dover  seed  and  turnip  seed,  arising  on  the  dose  in  the  answer  mentioned  to 
have  beensa  tiie  defendant's  possesstoa,  from  the  beginning  of  six  years  next 
before  the  filing  of  the  bill. 


1773. 


Cnstom  that 
tiihe-mUk 
ought  to  be 
broaght  to  the 
diurch-porch 
for  the  use  of 
the  parson, 
esuJUUhed, 
and  an  account 
decreed,  with- 
out directing  an 
Issue. 

Evidence  in  a 
former  cause 
between  the 
same  parties 
allowed  to  b« 
read* 


H.  13  Geo.  3.    1773.    Seaee. 
Margm  v.  NeviUe.     [3  Wood,  484.]    Gwill.  1046. 

BILL  by  Che  rdctor  of  Little  Leighs,  in£!«3ex,  for  an  account  of  (among 
other  tithes,)  the  tithe  of  milk,  and  fcMr  a  satisfecuon  fof  the  same  j  the 
plaintiff  by  his  bflt  insisting,  that  by  the  custom  of  t}^  parUh  the  tithe  milK 
ought  to  be  brought  to  the  porch  of  the  church,  for  tbi?  use  of  the  parson. 

The  die.fendnnt  by  his  answer  insisted,  that  he  ha^  iet  out  every  tenth 
meal  of  milk  in  clean  pans  or  vessds,  and  the  plaintiff  might  have  taken  it 
away,  if  he  bad  thought  proper  -^  but  that  having  neglected  so  to  do  in  a  reiir 
sonable  time,  he  (the  defendant)  had  caused  the  said  tithe  milk  to  be  thrown 
away ;  and  he  denied  the  custom  stated  in  the  bill,  and  pj:ayed>  that  an  isfo^ 
might  he  directed  to  try  it. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnessea  wereeociH 
mined  on  the  part  of  the  defendant ;  and  upon  hearing  CQitiiisel  on  both  sidi^ 
and  reading  the  depositions  taken  in  a  former  cause  (  L)  >  tjbe  reading  of  w^hiqh 
was  objected  to  by  the  counsel  for  the  defendant,  and  such  objection  pverr 
niled  ;  and  on  reading  also  the  depositions  taken  in  this  cause,  on  behalf  of 
the  defendant :  and  mev  hearing  counsel  on  both  sides ;  the  court  ordered 
the  defendant  to  account  for  the  tithe  milk,  during  the  time  demanded  by  the 
bill,  and  pay  the  plaintiff  the  value  thereof,  with  hb  costs  of  suit. 


E.  13 
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E.  13  Geo*  3.  1773.    HoUaway  v.  HewU.    [Loa,233,]  *^^*- 


ACTION  against  the  (fefendant  for  non-payment  of  tithes.    Plaintiff  al-    tn  tin  action  of 
leged  cutting  down  clover  grass,  and  making  it  into  hay,  and  carrying    <^^^^  «"  ^e 
it  off,  without  having  first  set  out  the  tithes,  which  by  right  ought  to  have   ^^^^^^'J^  "°* 
been  set  out  for  the  plaintiff,  according  to  imnoeBiorial  usage,  &c.  tithes,  the  evi- 

Witness  caUed^  who  said  it  was  the  custom  to  make  the  clover  grass  into   dence  prrpon- 
liay-cocks  before  they  set  out  the  tithes,  and  that  they  used  to  pay  in  kind.   <lerated  ooth^. 
Another  witness  says,  he  believes  they  used  to  pay  tithe  in  kind  for  every   ''uJn^V^„* 
tenth  cock.     Another  says,  that  for  twenty  years  bad^  they  look  tithe  io    the  jury  retnra- 
kind.     Another  swears  to  fifty  years  back.    Anotlier  that  he  lived  ever  ainc^   ed  a  y^rdiet  for 
the  hfLid  winter  at  Swallowfidd»  that  they  used  then  to  take  tithe  in  kind.   ^^  dfffeodaot.. 
Another,  I  think  s^id,  tt^at  he  had  lived  twenty-five  years  at  Swallowfield^    ^d*°  fo*^'** 
that  the  general  custom  was  to  make  iqtq  liay,  and  then  set  out  the  tithef   ^^^  ^^^  [^ 
before  they  carried  :  that  at  first  he  paid  -,  but  after  thej  took  the  tithes  in   w^  pbjfcted, 
kind.    Another,  that  for  eighteen  years  it  1^  always  been  talcen  in  kind,   that  thi&  Uemg. 
but  that  before  it  used  to  be  paid  for  :  however^  thirty  years  ago,  he  sajs  it   Ji/^'^^f?*'** 
used  to  be  tak^n  in  kind.  oogbtopHobt 

Evidence  for  defeqdant-^A  witness,  who  says  he  was  serrao^  to  youi^   distivbad, 
Ellis,  who  was  then  the  farmer  of  the  tithes  ;  that  aboyt  eighteen  year&ftffP>    merely  as  l^og 
a  dispute  arose  about  t)ie  payment.    Mr.  Eillis  looked  into  the  article^  and   JoatBaiytoe?U 
said  he  must  set  otit  the  tithes,  for  else  it  would  made  a  bad  castoip  %  that   pK^ricajdon 
if  they  found  any  would  not  set  out,  they  must  make  agreemeni.  appearedrorit 

Another  witness— That  after  he  left  the  parish>  1%  was  not  the  repuiaiMon   wayiakevn t^u 
of  the  parish  that  titles  were  to  be  paid  in  kind.  Ibe  jury  l^id 

Several  witnesses  for  the  plaintiff  spoke  of  this  Ellis  and  of  the  custom  ^^   ^y^Rmtltfi 
before  stated  01^  the  part  of  the  plaintiff.    The  jury  found  for  the  defendant*   eo^it  Qvcr« 

The  balance  of  the  evidence  appeared  extreme^  strong  on  the  part  of  niU4|l#o(b» 
the  plaintiff  j[    there  were  but  ^  two  evidences  in  all,  such  aa  they  were,   jection,  ap| 
on  the  part  of  the  defendant.     It  was  contended,  that  oa  a  penal  s^tute,   S^d*^  *  °*^ 
e^eciany  whea  the  party  came  in  for  trifling  dam^^es  vexatiously,  thai      *An  action  on 
the  verdict  should  not  be  disturbed  by  a  new  trial ;  ^nless  prevaric9<tiQi|   the  atatnte,  for 
appeared,  or  tampering  with  the  jury.    Jarvis  qui  iam  against  HaU^  on  thi^   not  setting  ont 
^me  act,  for  killing  a  h^rc.    Wilson's  Rep.     Lord  Chief  Justice  hs^   fhe^il'^^n 
said ,  that  he  did  not  remember  that  ever  a  new  trial  waa  granted  on  a  penal   by^idiicli  the  ^ 
action.  ri^htcanbe 

Lord  Mansfibld. — ^Neyer  on  such  a  penal  action  to  be  sure.    [For  in  tn«d  by  the 
$trange*s  Reports,  on  a  qui  tarn  action  for  killing  a  hare,  determined  that   ^*'?"^!  ^*^»  ^ 
an  inmctment  will  not  lie ;  a  summary  mode  of  proceeding  before  the  jus-    braefidal  way 
tiees  having  been  provided  by  the  statute.]  for  the  defend* 

Raymond's  Reports.     Smith'^Yor  loss  of  the  plaintiff's  house  by  defend-   ant  to  try  hia 
ant*s  negligently  keeping  of  his  fire.   Verdict  for  the  defendant.  Lord  Holt   *^*JS:    , 
was  dissatisfied  ;  yet  the  court  would  not  grant  a  new  trial.  ^^  irfre'Se da- 

Lord  Max'Sfibli).— This  was  not  a  penal  action  ;  and  I  myself  should  have   mages  in  snch 
refused  a  new  trial  in  that  case  :  'twas  a  very  hai'd  one,  and  defendant  lost   an  action,  for^ 
hia  own  house  by  it.     And  wlieife  a  verdict  is  a^inst  the  form  of  law,  but   they a^a  not  di- 
ac^oording  to  the  iustice  of  the  case,  aa  in  the  duchess  of  Mazarine's  case,   ^^^^  ^  ^  ^^' 
the  court  will  pot  unsettle  the  verdict. 

And  fiiinil^er,  on  the  state  of  usury,  on  a  motion  for  a  new  trial,  it  wi^ 
8i4^g^  1>7  ^^^  counsel,  that  the  court  would  not  even  grant  a  rule  to  shew 


Lord  Ma^sfieIiD. — ^What  do  you  thinly  upon  a  bond,  if  a  wrong  verdict 
Ihr  defendant. 

My  lord,  1  do  not  apprehend  that  to  l>e  a  ))cnal  action.  Execution  cannot 
be  taken  out  for  the  penalty,  but  only  for  the  value  of  the  bond. 

Lord  M^^aaisi'O.r-Tbft  doctrine  is  right,  but  is  noi  apfdicabte  9  these 
•re  kUfmaeeutiona  by  common  informers.  This  is  a  question  of  rights  Al- 
most the  oqly  action  on  which  it  can  be  tried  i;y  the  common  law ;  it  is.  a. 

mo^i 
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most  beneficial  way  for  tbe  defendant  of  trying  the  title.  The  jnry  do  not 
give  the  damages ;  they  are  never  directed.  You  might  as  well  aay,  where 
there  are  double  costs^  there  shall  not  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


E.  13  Geo-  3.    1773.    Scacc. 
Cleeves  v.  Knyftm:     [3  Wood,  447-]     Gwill.  1048. 

On  a  bill  to  es-  rflffE  plaintiff,  on  behalf  of  himself  and  of  all  other  the  owners  and 
S***  d*!/"^?^'  occupiers  of  land  in  the  parish  of  Saint  Decumans,  in  the  county  of 

dupnUuff  the,  Somerset,  filed  his  bilK  against  the  defendant  as  vicar  of  the  said  parish,  to 
woAurt^  but '  establish  the  following  modtnes :  Ist,  a  modus  of  2d,  for  every  cow,  payable 
declining  to  try  at  Easter^  in  lieu  of  the  tithe  of  milk  ;  2ndly,  a  modus-  of  6d  payable  at 
dieiD  in  an  ac-  Easter,  for  every  calf  fallen  and  sold  or  killed  within  the  parish ;  Srdly,  a 
th^TwerelteTe-  ^^^*  ^^  ^^^  i^*  payable  as  aforesaid,  for  every  calf  fallen  and  sold,  and 
rally  ordered  killed  or  reared  in  the  parish,  for  and  in  lieu  of  the  tithes  of  calves  fidlen 
to  be  establish-  and  reared  therein  respectively  3  4thly,  a.mo</t»  of  Ic^.  at  Easter,  for  every 
f^i^  ^^^  ^^~  ^'^^^^^  garden  or  gardens,  whether  the  owner  had  or  held  in  his  occupation 
Msedftvlm  ^^'  ^^^  ^^  more  garden  or  gardens,  in  lieu  of  the  tithes  of  all  garden  stuff  yearly 
proceeding  '  aridng  in  such  garden  or  gardens ;  Sthly,  a  modus  of  id.  for  every  acre  oi 
in  tbe  spiritaal  grass  cut  and  mowed  by  every  owner  and  occupier  of  land  in  the  parish,  in 
^ki  d^'^^  ^^^  ^^^  ^^^  ^^^  ^^^  tillage  of  the  said  land,  payable  at  Easter  yearly,  in 
was  decreed  to  ^^^  ^  ^^^  tithes  of  hay  arising  in  and  upon  the  said  lands  in  the  first  year 
pay  tbe  plain*     &^r  the  tillage  thereof. 

tiff's  costs  of  The  defendant  denied  that  there  were  any  such  moduses  as  were  charged 
tlus  suit.  S^  in  ihe  bill^  in  lieu  of  the  tithes  of  milk  or  calves,  but  he  admitted  the  modus 
prrorie^ofde^  of  Irf.  -  for  every  ancient  garden,  and  Irf.  for  every  acre  of  grass  cut  and 
creeing  tbe  de-  niowed  in  the  first  year  after  the  tillage ;  but  submitted  that  the  last  menti- 
fendantto  pay    oned  modus  was  not  good  or'valid  in  law« 

The  plaintiff  replied  ;  the  defendants  rejoined  :  and  witnesses  were  exa- 
mined on  both  sides  -,  and  upon  hearing  counsel ;  and  reading  the  terrier  of 
the  parish  produced  from  the  episcopal  court  of  Bath  and  Wella^  and  the 
several  proofis  taken  in  the  cause  3  the  coturt,  (the  defendant  having  declined 
to  try  the  validity  of  the  several  moduses  in  a  feigned  action  at  law,)  ordered 
that  the  moduses  should  be  established ;  and  that  the  defendant,  should  ac- 
cept the  same  for  the  ftiture  *,  that  an  injunction  should  issue  to  restrain 
him  from  proceeding  against  the  plaintiff  in  the  spiritual  court  for  recover- 
ing the  tithes  in  kind,  or  the  value  thereof  for  the  tithes  for  which  such 
several  moduses  were  allowed  to  be  due  and  payable  as  aforesaid  ;  and  that 
he  do  pay  the  plaintiff  his  costs  (1). 

The  court  fulL 

(I)  Lord  Cbief  Justice Et re,  in  a  mann-       iog  costs  in  this  case,  and  dtes  CKfim  t. 
script  note,  questions  tbe  propriety  of  allow-        Orchard,  I  Atk.  610,  anie,  p.  d4. 


1774.  E.  14  Geo.  3.    1/74.    Scacc. 

^-"v-*^         Baieman  v.  Aisiroppe  and  others.     [3  Wood,  460.]     Gwill.  1048. 

tiSTwM  *bold-  Tl'^^  ^y  ^^^  ^*^'*  ^^  Whapload,  in  the  county  of  Lincoln,  against  cer- 
en  to  be  payable  -"  tain  occupiers  of  lands  in  the  parish,  and  against  the  governors  of  the 
for  sheep,  de-  free  grammar  school  of  Robert  Johnson,  and  the  two  hospitals  of  Christ,  in 
f***™?^**'*        Okeham  and  Uppingham. 

to^of^  b!t  '^^^  ^^  stated,  that  by  ancient  endowment,  or  other  lawful  means,  the 
■bearing  antil  vicars 

tbey  weie  sold  off  fat,  and  taken  oat  of  tb6  parish  for  sale  before  the  next  shearing  time,  notwithstandiog 
the  sheep  from  tine  to  time  sold  or  removed,  were  immediately  replaced  by  others,  whidi  were  depastured 
In  their  stead,  until  the  next  shearing  day,  wbeu  they  paid  a  full  tithe  in  kind  to  the  impropriator  or  bis  lessee, 
wbo  was  entitled  to  tbe  titbes  of  wool  and  lamb,  the  titbe  of  tbe  agistment  in  question  being  doe  to  the 

▼icar. 

Costom  to  pay  4<f.  for  every  beast- sold  or  removed,  in  lien  of  tbe  tithe  of  agistment  thereof,  provided  such 
beast  WBf  above  a  year  old,  and  had  been  agisted  above  one  month,  but  not  otherwise,  established. 
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▼lean  of  the  said  pNirish  for  the  time  being  had,  for  a  gtesi  auinber  of         1774. 
yean,  been  entitled  to  the  tithes  of  hay,  and  to  all  fruits^  reveones,  and  ob-       VkTErnxn 
lationa  whatever,  thereto  belonging  (except  only  the  tithe  of  com,  wool,  ^ 

lambsy  hemp,  and  flax,  which  were  due  and  payable  to  the  defendants  the     a''^^^''« 
governors  of  the  free  grammar  schools  of  Robert  Johnson,  clerk,  and  of  the 
two  hospitals  of  Christ  in  Okeham  and  Uppingham,  as  impropriate  rectors 
of  the  said  church),  save  that  the  vicars  thereof,  by  virtue  of  such  endow-* 
ment,  were  entitled  to  the' redemption  of  all  wool  and  lambs  within  the  said 
parish,  from  the  number  five  and  under  5  but  that  above  such  number,  the 
same  were  due  and  payable  to  the  impropriate  rectors  aforesaid ;  that  the 
defendants  Aistroppe,  Collins,  Goulding,  Sp^^echley,  James  Watson,  and  John 
Watson,  then  occupied,  and  during  all,  or  the  greater  part  of  the  time  since 
the  I2th  of  November  1708,  had  occupied  within  the  said  perish  great  quan- 
tities  of  land,  on  which  they  respectively  had  in  eaeh  year  great  quantities  of 
titheable  matters,  the  tithes  whereof  were  justly  dne  and  payable  to  the 
plaintiff  as  vicar  thereof,  and  particularly  that  they  had  from  time  to  time,, 
kept,  fed,  and  fattened  on  their  said  lands  great  numbers  of  sheep,  which 
they  had  sent  to  London  or  elsewhere  for  sale  3  all,  or  the  greater  part  of 
which  sheep,   having  been  kept  by  them  some  time  after  the  shearing 
thereof,  the  plaintiff,  as  vicar,  by  virtue  of  the  Said  endowment,  was^enti* 
tied  to  the  tithe  of  agistment  thereof  from  the  time  of  their  last  shearing 
until  they  were  sold  off  fat  or  taken  out  of  the  said  parish  for  sale  before 
the  next  shearing  day  ^  that  the  said  tithe  was  worth  Id.  a  month  for 
each  sheep,  they  being  mostly  of  a  large  size  ;  that  the  defendants,  during 
all  or  most  of  the  said  years  since  the  12th  of  November  170B,  had  likewise 
kept,  fed,  and  depastured  on  their  lands  in  the  said  parish  divers  beasts  and 
other  unprofitable  cattle,  the  tithe  of  the  agistment  whereof  became  dne 
to  the  plaintiff;    that  the  defendants  had  neglected   to  pay  the  several 
tithes  aforesaid ;  and  a  large  sum  of  money  was  then  due  to  htm  from  each 
of  them  ;  that  he  had  frequently  applied  to  them  to  account  for  the  same  > 
but  that  they,  combining  with  the  said  impropriators  and  the  lessees  of  the 
rectory,  had  pretended  that  no  such  tithes  were  due,  but  that  the  lands 
then  occupied  by  them  were  discharged  therefrom,  or  were  doe  to  the  im- 
propriators or  the  lessees.     The  bill  then  charged,  that,  on  the  contrary, 
the  plaintiff  was  well  entitled  thereto ;  and  prayed,  that  the  defendants 
n^ght  account  with  and  pay  him  for  the  same. 

The  defendant  Aistroppe  and  the  other  defendants,  the  occupiers,  admit* 
ted,  that  the  plaintiff  was  vicar,  and  entitled  to  several  species  of  tithes ; 
but  whether  t^  ancient  endowment  or  otherwise  they  could  not  say.  They 
also  admitted,  that  the  following  tithes  had  been  yearly  and  immemorially 
paid  to  the  vicar,  to  wit,  for  hay,  the  tithes  in  kind,  or  1«.  an  acre  as  a  eom- 
position  in  lieu  thereof;  for  rape  seed,  cole  seed,  mustard  seed,  and  turnip 
seed,  the  tithes  thereof  upon  the  land,  or  a  shilling  penny,  to.wit^  Id,  for 
every  shilling  for  which  such  seeds  were  sold,  upon  request  after  being  sold, 
at  the  choice  of  the  vicar,  he  making  such  choice  at  the  time  of  threshing 
the  seeds.  That  the  tithes  of  com,  wool,  lambs,  hemp,  and  flax^  were,  as 
they  believed,  due  and  payable  to  the  defendants  the  governors,  as  impro- 
priate rectors  of  the  vicarage,  or  their  lessees  ;  and,  that  the  dcfemlants 
Blackith  and  Fowler  were  then  lessees  thereof :  that  the  vicars  of  the  said 
vicarage,  or  their  lessees,  were  entitled  to  an  hal^nny,  and  no  more«  for 
every  fleece  of  wool  and  every  lamb  under  five,  called  odds  of  wool  and 
lamb,  and  not  to  the  tithe  in  kind  thereof ;  all  above  that  numher  bang- 
ing to  the  impropriate  rectors.  They  also  said,  that  within  the  said  parish 
there  were  several  modiue$  paid  to  and  accepted  by  the  vicar  thereof  in  lieu 
of  the  several  tithes  therein  mentioned.  The  defendants  then  set  forth  the 
several  quantities  of  land  they  jrespectivdy  occupied^  and  also  an  account  of 
such  sheep  as  had  been^  from  time  to  time,  fattened  on  the  lands  they  so 
occupied  in  the  said  parish  in  each  year,  and  the  time  when  such  sheep  bad 
been  sold  or  removed  therefrom,  since  the  plaintiff's  induction  to  the  time 
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1774.         dmiikg  his  bill.    They  further  said,  that  the  impropriate  rectors  of  the  uii 
BATBMAN       pariflh,  or  their  lessees,  had,  fi-om  time  whereof  the. memory  of  man  was 
not  to  the  contrary,  been  entitled  to,  and  had  recfeiTed  li^om  the  paHdiioners 
and  inhabitants  of  the  said  parish,  and  did  receive  from  the  defendatita  and 
all  oither  the  inhabitants  thereof,  the  yearly  tithes  following^  to  wit,  cora^ 
wool,  lambs,  hemp,  and  flax  in  kind,  and  an  agistment  tithe  for  all  sheep 
sold  out  of  the  said  parish  between  Candlemas  and  Shearing-day,  Which  h«l 
been  agisted  on  any  lands  therein,  except  those  which  Were  tithe  free,  3<f. 
a  head  >  and  also  a  composition  tithe  of  one  fleece  in  the  hundred,  reckon* 
ing  six  score  to  the  hundred,  every  month,  for  all  sheep  which  lirere  brought 
into  the  said  parish  after  the  2d  of  Fiebmary,  and  shorn  therein*  upod 
which  day  an  account  of  such  sheep  was  usually  taken  by  the  improprtaOi 
rectors  or  their  lessees.    They  admitted,  that  during  the  said  time  they  had 
teverally  fed  and  depastured  divers  sheep,  which  had  been  shorn  in  the 
parish,  and  afterwards  depastured  on  lands  therein,  and  then  sold  off  &t,  or 
otherwise  disposed  of,  an  account  whereof  they  had  set  forth  in  their  an- 
swer 3  but  they  denied,  that  any  agistment  tithe  was  due  to  the  plaintiff  in 
respect  thereof,  for  that  all  the  sheep  which  had  been  so  fh>m  time  to  time 
fed,  sold,  or  removed,  were  as  often  replaced  by  fresh  ones  purchased  by 
the  defendants,  and  depastured  on  their  said  lands  in  their  steady  and  conti* 
nued  so  thereon  in  course  till  the  next  shearing-day,  when  they  paid  a  full 
tithe  kk  kind  for  the  same  to  the  impropriators  or  their  lessees  t  that  when- 
ever any  sheep  had  been  shorn  in  the  parish,  and  depastured  on  their  lands 
after  shearing  thereof,  and  afterwards  sold  or  remov^  therefrom  before  the 
then  next  Candlemas  or  counting  day,  no  agistment  tithe  had  ever  beem 
paid  or  demanded,  either  by  the  impropriators  or  their  lessees,  or  by  the 
vitiar  I  but  that  sudi  tithe  wool  in  kind  had  always  been  understood  as  a 
compensation  or  satisfoction  from  such  occupier,  he  having  paid  a  full  year*a 
tithe  of  wool,  though  such  sheep  had  not  been  depastured  more  thaa  hdtf  • 
year,  which  was  frequently  the  case. 

The  defendant  Aistroppesaid,  that  he  and  his  lato  fhther  had  been  tenants 
or  lessees  of  the  impropriate  tithes  for  forty  years  before  the  present  lessees  i 
that  during  all  such  time,  it  was  understood  that  the.parishioners^  in  consi'* 
deration  of  paying  a  full  tithe  of  their  wool  for  all  sheep  brought  in  after 
dipping  day  and  before  Candlemas,  and  afterwards  clipped  in  the  parish* 
were  not  to  pay  any  agistment*  tithe  for  such  sheep  3  and  that  no  such  titlie 
had  ever  been  demmided. 

The  defendants  Admitted,  that  they  had  kept  on  their  lands,  during  the 
said  time,  divers  barren  beasts,  which  were  fattened  thereon,  and  afterwards 
sent  to  London  or  other  places  for  sale ;  and  that,  for  time  immemoriidi 
there  had  constantly  been  paid  to  the  vicars  of  the  said  parish  4d,  for  every 
beast  sold  or  removed,  in  lieu  of  the  agistment  thereof,  provided  such  beas^ 
was. above  a  year  old,  and  had  been  Agisted  therein  above  one  month,  but 
ntot  otherwise  :  and  they  set  forth  the  number  of  the  barren  beasts  which 
had  been  fattened  on  their  lands  during  the  said  time  ;  bat  at  what  particfi- 
kr  time  they  were  sohl  or  I'emovbd  iherefroin  they  said  they  could  not  set 
forth,  having  kept  no  account  thereof.  They  denied,  that  they  had  ever 
refused  to  account  with  or  pay  the  plaintiff  all  or  any  of  the  tithes,  oblatiioas» 
tod  obventions,  that  were  due  to  him  in  right  of  Ids  vicarage :  on  the  cod- 
trary  they  averfed,  that  before  the  flling  of  the  bill  they  had  respectivelf 
idfered  to  pay  all  such  tithes  and  other  emoluments  as  were  due  from  them 
to  the  }daifitiff  since  his  institqtion  thereto,  and  which  sums  so  tendered, 
they  hdd  set  forth  in  their  answer.  They  further  said,  that  at  the  time  such 
tenders  were  made,  they  believed  that  S^d,  was  ofiered  to  the  plaintiff  fcpr 
«ach  tf  their  dwelling-hoUses  ahd  fii«*hearth,  commonly  called  shot  nnd 
wak,  for  1770  j  and  thit  he  was  Entitled  to  no  itere  than  ft|i/,  fat  each 
house  nnd  fire-hearth,  which  sum  they  then  offered  to  pay. 

The  defendant  Aistroppe  said^  that  he  also  occupied  sevetal  acres  of 
amble,  mendoir,  and  pasture  land,  in  eight  pieces,  called  Park  Qoatea, 
which  he  believed  had  been  time  immemorially  held  and  discharged  of  and 
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frpm  the  pajmenl  of  Utheft,  as  being  appendant,  to  and  Ibrmerly  belonging 
to  the  abbey  or  monastery  of  Croyland^  in  Lincolnshire^  at  the  dissolution  of 
which  .such  lands  were>  by  such  abbey,  held  free  and  discharged  from  pay- 
ment of  tithesj  the  same  being  one  of  the  greater  abbies.  by  virtue  of  .the 
statute  of  31  Hen.  8 ;  and  that  no  tithes  whatever  were  payable  for  or  in 
respect  of  such  lands ;  but  that  they  were  discharged  therefrom  ^  that  neither 
he  nor  any  other  occupier  thereof,  as  he  knew  or  believed,  had  eve^  paid 
any  tithes  for  the  said  lands  Bince  the  dissolution  of  the  said  abbey,  or  within 
menK>ry,  to  any  impropriator,  rector,  or  vicar  whatsoever ;  and  that  there- 
fore he  had  not  kept  any  account  of  the  sheep  or  other  cuttle  he  had  fed  or 
depastured  thereon* 

The  defendants  the  governors,  and  their  lessees,  by  their  answers,  admit- 
UiA  that  the  pkdntifT  was  duly  instituted  to  the  said  vicarage,  and,  as  such. 
Was  entitled  to  receive  several  species  of  tithes,  under  some  endowment 
thereof)  but  not  having  seen  the  same,  they  referred  the  plaintiff  to  such 
proof  as  he  could  make  thereof :  but  they  said,  that  they  believed  that  under 
such  endowment  he  was  entitled  to  the  tithes  of  cole  seed,  of  Urool,  atid  of 
lamb^  when  under  five,  and  not  otherwise. 

The  defenciants  the  governors  said,  they  claimed  to  be  lay  rectors  and  im- 
propriators of  the  parish,  and  as  such,  were  entitled  to  all  tithes,  except 
tn4k  as  tlie  vicarage  Was  endbwed  with,  and  particularly  to  all  the  tithes  of 
com,  grain,  wool,  and  lambs,  save  as  before  mentioned,  hcofip,  flax,  and  an 
agistment  tithe  for  all  sheep  sold  out  before  shearing,  which  had  been  agist- 
ed on  lands  in  the  parish  j  and  which  agistment  tithe>  as  to  sheep  sold  be- 
tween the  9d  of  February,  the  usual  day  of  taking  aetibunt  tllereof,  and  the 
time  of  shifeanng  thereof,  was,  and  immenidrially  had  been,  aB  they  belidved^ 
threepence  For  each  sheep. 

All  the  defendants  8aid»  that  the  governors  were  entitled  as  aforesaid ;  and 
that,  by  ibdenttirie  dated  tfa^  12th  of  October  1760,  they  had  demised  to 
the  defbndiants  Blackhith  and  Fowler  the  rectory  of  Whapload,  the  chancel 
of  the  church,  the  glebe  lands,  and  all  the  tithes  of  cofn,  grain,  and  other 
tithes  whatsoever,  to  the  said  rectory  belonging,  except  timber  trees  and 
the  yearly  GOntribtttibn  of  beans,  commonly  cal&d  pardon  beans,  given  to  the 
^r  by  the  Fariters  of  the  parsonage,  to  hold  the  same  to  21  yeats,  at  the 
yearly  fent  of  505/.  They  denied^  that  any  agistment  tithe  had,  to  their  know- 
ledge, been  paid  in  the  parish  for  un}»rofitable  cattle  to  any  person  vhatsoever^ 
Mve  aa  aforesaid ;  but  Add  that  sueh  agistment  tithe  was  due  of  common 
right  to  the  defendanU,  as  lay  rectoi-s  and  impropriators ;  &nd  that  tliey  had 
good  title  thereto.  They  also  denied  that,  to  their  knowledge,  any  lands  in 
Uie  said  parish  were  exempt  from  the  payoMut  of  tithes ;  or  that  if  there  were 
any  such,  how  such  exemption  was  made  out.  Bat  Ibey  said>  that  they  be^ 
lieved  that  the  other  defendants  had  occupied  lands  in  the  paH^h,  atid  hlid 
hud  tithcable  matters  thereon ;  but  what  quantity  thereof,  and  how  long 
they  had  occupied  the  same,  or  what  the  several  species  of  titheable  mat- 
ters which  they  had  therefrom  were,  they  could  not  tell  3  but  referred  to  the 
answer  of  the  occupiers. 

The  plaintiff  replied  j  the  defendants  rejoined }  and  witnesses  v^efe  exa. 
mined  on  the  part  of  the  plaintiff  as  well  as  on  the  part  of  the  defendants  the 
occupiers ;  and  upon  hearing  counsel  several  days  }  and  on  reading  the  ao- 
dWers  of  the  defendants  the  occi^iers ;  the  deposition  of  H.  HiH  3  an  en- 
dowment from  the  registry  of  the  Bishop  of  Lincoln  (1)  ;  the.  induction  d!f 
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the  plaintiff  to  the  vicarnge  of  Whapload  ;  and  also  reading  bjr  consent/ 
copies  of  three  terriers  from  the  registry  of  the  bishop  of  Lincoln^ 'dated 
1692,  1706,  and  the  28th  of  June  1700  -,  and  upon  full  debate  of  the 
matter  ;  the  cause  was  adjourned  over  for  the  opinion  of  the  court,  until  the 
28th  of  April,  1774,  when  the  court  ordered  the  bill,  as  against  the  impro- 
priatorSj  to  be  dismissed  without  costs ;  and  decreed  an  account  to  be  taken 
of  what  was  due  for  the  tithes  of  agistment  of  all  sheep  which  had  been  de- 
pastured on  the  lands  occupied  by  Aistroppe  and  the  other  defendants  the  oc* 

cupiers. 


pleniiis  contioetur,  Dosque  precibus  derotis- 
Biinb  et  snpius  iteratiR,  ut  bujns  concessioni 
et  gratia,  per  dictom  predecemorcm  not- 
tram  graritate  relig:ioDi8  suadeutc,  farora- 
billter  eis  facte  nostmm  coiifensum  et  as- 
scnsuiii  fiiTorabilem  in  premisaes  bentgnios 
impartiri  cnraremus,  pulsaveriot,'  soUioi- 
taveriDt,  ac  ■oUidtndine  quam  potuenint  in- 
tcrpdlaverint ;  nos  demam  deyotionem  die- 
toram  religiosonim  specialem  &  ainceram  in 
Dojnino  dilectionem,  quas  ergf  venerabilem 
ecclesiam  nostram  Lincoln'  ipsinsque  ponli- 
fices  semper  habuisse  dicuntur,  attendentes, 
^onim  dignia  poatulationibas  et  precibus 
animum  nostnim  duzimns  faciliua  inclinare 
et  celerius  posttilata  concedere. 

Cum  igitnr  in  monaaterio  Croyland  re- 
ligionis  graTitas,  ordinis  observantia,  pene- 
▼erantta  sanctitatifl,  ac  predpne  hotpitaliu- 
tiB  grada,  qua  in  eo  augeie  noscuntqr,-  ip- 
anm  monasterium  reddaut  et  reddere  debeaut 
omnibua  gracioaam  ;  not,  ad  memoriam  re- 
▼ocantei  quod  gratis  gratiam  postnlantibiu 
non  sit  aditus  gratis  preclodendoii,  de  di- 
lectomm   in   Cbristo  filiorem  Willmi.    de 
Lessiagton  decani  et  capitnll  nostri  Lincolii* 
assensa,  et  grato  consensu  concurrente  di- 
vvm-  pietatis  intuita ,  et  specialiter  ad  diyini 
cultus  ofBcium  inibi  ampliandnm,  dedimus, 
concessimus,  et  present!  cart4  nostri  con^ 
firmaTimus  monaaterio  Croyland,  et  mo- 
nachis  ibidem  Deojugiter  famulantibus,  ec- 
clesiam de  Qnappelad.in  quk  jua  optinent 
patronatus,  in  proprios  usus  nioe  in  per- 
petnnm  possidendyim,  cujos  quidem  ecdesis 
prorentus  et  redditus  in  hujusmodi  usus 
conyertant,  et  absque  cujuslibet  impedimen- 
to  lidte  convertere  vsleant   in   foturum, 
▼icario  tamen  in  eAdem  ecclesiA  perpetuo 
'Berrituro,  in  qui  rigere  ordinamns  et  con- 
atituimua,  ricaiiam  de  ipsius  ecdesiae  pro- 
▼entibus  pro  su4  austentatione  suorumqne 
miniatrorum,  et  pro  oneribus  snpportandia 
porcione  congrui  reaerraUHypordones  autcm 
dictonmi  abbatis  et  conventns  ac  ricarii 
prelibatl,  per  eosdem  nobis  et  suooessoribiis- 
nostris,  cum  ipsam  ricariam  vacaro  conti- 
gerit,  preaentandi,  ita  duzimus,  auctoritate 
pontificali  distingaendaa,  ndelicet.  Quod 

Abbas  et  conventus  supradicti  babeant 
totamdedmam  garbamm  ipnus  ecclesias  de 
Qaappelad,  cam  tola  dominica  tiem,  joribus 
et  appendiciis  suis,  ad  ipsam  ecclesiam  qua- 
litercunqne,  spectantiwis,  totamque  ded* 
mam  Uid  et  canopi  pnr^  et  absolute,  in« 
nper  habeant  et  quiete  perdpiant  toCam  de- 
c&num  lansB  et  agaoram  de  totk  paroduA 
provenientem ;  in  veUeribus  lanas  scilicet  et 
•agnorum  corporibus  conalstentem. 

^Icarius  antem  nobis  et  suocessoribus 
nottris,  per  predidos  abbatem  et  oonrentum , 
ad  <fictam  vicariam  socceaaiT^  pro  tempore 
presentandus  per  bancordinationem  nostram 
ratiooe  vicariae  percipiet  et  habebit  in  par* 


petuum  totom  alteragium  dictsB  eccledse  de 
Qnappelad,^t  totum  emolumentum  ab  oodera 
alteragio,qualiter(?unqac  proFeniens,quocan- 
que  nomine  censeatur,  &  in  .quibnacunqne 
consistat  vel  consistere  poterit,  absolute  et 
inconciisse,  dedmis,  gartmrum,  lini,  canopi, 
lann  et  agnorum,  et  etiam  tot&  dorainici 
terri,  cum  juribna  suis  et  appendiciis,  at 
predictum  est,  dtttUaxat  excejuis.  Habebit 
etiam  idem  viquius  et  perdpiet  totam  ded- 
mam  feni  totius  parochias  Integra,  et  sine 
omni  diminntione,  et  absque  impedimento 
abbatis  et  conventus  predlctorum. 

HabeMt  insuper  redemp^nea  lane  et 
agnorum  ubicuoque  in  parochiA  a  nomero 
quinario  et  dc  inferius  descendendo  compu- 
tando,  ubt  scUidt  secundum  consuetudiBem 
lod,  ad  decimam  Telleris  et  agai  non  poterit 
altquatenus  penrenire,  omnim«da  dadma 
tam  lanse  quam  agnorum,  ultrA  qoinariam 
numerum  ascendendo,  proTeniente,  juxta 
consnetudinem  supradictam,  penes  prefatoa 
abbatem  et  oonventum,  ut  pretactam  est, 
totaliter  remanente,  super  quo  dolum  et 
fraudem  ab  aliquo  fieri,  sub  pena  majoiia 
aeutentiae,  firmiter  inhibemus. 

CsBterum  ordinamns,  quod  abbas  &  ooof 
▼entns  prenominati  iuTemant  ricariia,  pio 
loco  et    tempore   auccessive    institoendis, 
mansum  compitentem  in  loco  congruo,  per 
eosdem  abbatem  et  conrentum,  in  piindpso 
primi  ricarii,  post  cesdonem  Fd  deoeasoto 
Simonia  nunc  ipnus  ecdesisB  Quappelad  vi- 
carii,  in  proximo  instituendi  conatraccum 
et  compltenter  edificatum ;  deinceps  d  casus 
fortuitus,  necesdtas,  rd  retustas  hoc  exigat> 
perricarium  qmpro  tempore  foerit  refiden- 
dum,  Tel  de  novo  Addendum,  cum  opporta- 
erit  in  loco  prius  asdgnato.    Ordinamas  in- 
super,  quod  primus  yicarius,  poet  ceaaionem 
▼el  decessum  diet!  Simouis,  suo  perpetno 
per  episcopum  inatitnendus,  et  omnes  sue* 
cessores  soi  qui  pro  tempore  faerint,  onetm 
oi  dinaria  epiacopalia  et  arcbidiaoonalia  de- 
bita  et  consueta  sustineant  et  agnoscaat, 
quodque  libros,  vestimenta,  et  cetera  oma- 
menta,  eccledaatica  neoessaria,  et  cancdlmn 
ecclesiae,    cum    repacationem    iadignerit. 
sumptibus  suis  reparent  et  inyeniant;  ac 
etiam  oiunes  ministros  ad  desenriendam  ri- 
carin  prelibatai  necessarios  exbibeant  et  sus- 
tineant ;  banc  autem  ordinationem  nostram' 
in  omnibus  et  singulis  articnlis  aupmdictis 
▼olumoa  et  ordinamua  drea  habere  perpe- 
tuas,  salris  in  omnibus  episcopalUiaa  con- 
suetudinibus  et  Lincoln'  ecdesUs  dignltate. 
Ut  autem  ordinatiom  noatrsfr  )>reseDti  pleaa 
fides  adhibeatur,  et  dictia  abbati  etcouTenta 
▼icariiaque  fntaris  perpetua  sacnritaa  pne- 
paretur,  presentem  paginam  noatro  dgillo 
fedmus  communiri.  Actam  mense  Jaauarii 
anno  gratia  mfleadmo  docentiadtiio  aexa- 
gessimo  octayo,  et  poatificatib  nostri  anno 
uAdecimo/' 
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Kvapi^tBt  dining  die  time  in  the  bill  iiieii^ned,  and  by  thetn  Aittened  and  scfld         1774. 
oft  or  otherwise  disposed  of^lroDB  the  time  of  their  last  shearing,  until  they      bat e^am 
»werc  sold  off  fat,  or  take  nout  of  the  said  parish  for  ftale  before  the  next  shear-  ••  . 

iug  day;  ^d  decreed  an  account  to  he  likewise  taken  of  the  tithe  of  agistmenl;  v^]^^^'^ 
of  all  barren  and  unprofitable  cattle  depastured  on  the  lands  of  the  defendants,  "^  "^  ^ 
lexoept  such  as  were  above  one  year  old,  and  which  had  been  agisted  in  the 
parish  above  one  month,  which  were  to  be  accounted  for  at  the  rate  of  four- 
peoce  a-head  in  lieu  of  such  agistment  tithe,  according  to  the  modus  stated 
in  the  answers  of  the  defendants  the  occupiers.  The  court  further  ordered^ 
ihal  no  costs  should  be  paid  by  either  party  to  this  time,  but  subsequent 
costs,  and  all  further  directions,  to  be  reserved  till  after  the  report. 

Smytab,  Chief  Baron.        Eyrb,  Baton.  ' 

Peebott,  Baron,  '  Bubland,  Barofn, 


T,  14  Geo.  3.     1774.    Scacc. 
Kynustonv.  Piercy.     [3  Wood,  469.]     Gwill.  1054. 

^pHE  plaintiff,  as  executor  of  his  father,  the  late  impropriator  of  Sain^t  Tithes  may  be 
•L  Botolph  without  Aldgate,  in  the  county  of  Middlesex,  claimed  from  payable  by  cus- 
the  defendant,  for  several  ye^s  past,  twenty  shillings  a-year  for  the  tithes  *°™  ^*IJ  hoasei 
of  five  dwelling-bouses  in  Sauit  Catherine's  Lane,  on  LitUe  Tower  Jlfll,  a^  ^^n«,^ 
an  ancient  composition  fpr  the  sigot^e. 

The  defendant  admitting  the  plaintiff^s  title  to  the  tithes^  the  court  d^ 
creed  an  accoimt  of  the  said  tiUies  from  Michaelmas  1759  ;  and  that  the 
testimony  of  Thomas  Yewd  and  Richar^i  Whitshaw,  witnesses  in  jthe  cause, 
$hoald  be  perpetuated. 

(1)  ^Kfmuim^r.  Hatienky^  tmiUt  p.  183u 

T.  14  Geo.  3,  .  1774.    Scacc,    Bolt  v.  MaUnsan.     [3  Wood,  470.] 

BILL  by  the  rector  of  the  parish  church  of  Erriswell,  in  the  county  of  Tithes  are  pay* 
Suffolk,  stating,  that  by  some  ancient  custom,  tithes  in  kind  of  all  co-  able  hy  custom 
mes  or  rabbits  bred  anfl  taken  in  the  warrens,  borders,  or  other  places  in  the  f^''  rabbits  bred 
parish,  by  the  owners  or  occupiers  of  such  warrens,  and  by>^em  sold,  were  J^[J,^^|J^d 
due  and  payable  \  and  that  such  .tithes  in  kind,  or  some  composition  in  lieu  other  places, 
thereof,  bad  immemorially  been  received  by  the  rectors  of  the  said  parish  stocked,  plant- 
for  the  time  beinff,  for  all  conies  or  rabbits  kept  in  the  warrens  or- borders  ^>  ^^  depas- 
by  the  owners  or  occupiers  thereof;  that  the  defendants  had,  ever  since  the  Sj^^y  Jjeo^ 
plaintiff,  had  beenrector  thereof,  occupied  a  very  large  warren,  border,  or  cupierf  and  sold 
•place,  stocked  with  rabbits  in  the  daid  parish,  and  had  taken  and  enjoyed  by  him. 
•«U  the  profits,  and  received  large  sums  by.the  sale  thereof,  and  had,  for  two 
years  past,  disposed  of  .several  thousand  of  rabbits  out  of  the  said  warren, 
without  setting  out  the  tithes  thereof,  or  making  any-  recompence  for  them. 
The  bill  further  charged,  that  as  such  custom  had  subsisted  for  time  imme- 
morial, he  was  entitled  to  the  benefit  thereof,  although  it  had  been  suspend- 
ed, owing  to  the  confusion  whioh  the  rectory,  had  been  in  on  account*  of 
*the  frequent  change  of  rectors,,  and  to  the  many. litigaAions  which  had  sub- 
sisted between  the  patrons  and.  the  bishop  as  to  the  right  of  presentation;  and 
fiom  the  plaintiff's  immediate  predecessor  having  been  upwards  of  eighty  years 
'old,  and  by  reason  of  his  age  and  infirmities  unwilling  to  litigate  his  right 
to  the  said  tithes.    The  bill  also  charged,  that  tithes  in  kind>  or  a  satis&c- 
tion  for  the  same,  haid  been  always  paid  by  the  defendants  and  their  prede- 
cessors the  former ,  oecupiers  ,Qf  t^e  :  said  warren,  until  the  commeace- 
menV^of  such  im^akur  proceedings  y   and  that  the  defendants,  or  some  of 
them,  had  paid  tithes  in  kind,  or  some  compensation,  to  a  former  rector 
of  the  said  parish.    The  bill  prayed  an  account  of  the  conies  or  rabbits  which 
had  been  taken,  sold,  or  disposed  of,  from  or  out  of  the  warrens,  borders, 
or  places  in  the  parish  since  the  plaintiff  became  rector  thereof ;  and  of  the 
value  thereof;  that  the  plaintiff's  ancient  witnesses  might  be  examined  and 
vox..  II.  V  their 
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i774«        their  teatinouy  ptrpetiMteil }  oiia  ihul  iht  i^idi^fiff A  liglA  to  Mch  tiUMla 
^ALi  bind  tor  the  future  might  be  efttabUshcd  bjp  tkt  decMe  ol  Mb  cmtt* 

The  defendant  Nathan  RobiaioamAmitted  the  pkintiff's  title  U  ntibot  to  iH 
auch  tithcB  and  titlieable  masters  artlitig  wHhiii  the  patitb,  tfs  .bekuigiM  to 
the  said  rcctorjj  and  to  all  m^ieswhich*  bymelMB  <irm&dMi,haA  been  pay- 
able for  the  same  -,  but  denied,  that  the  |)laintiyfF  was  entitled  to  tifhes  hi  Idad 
of  all  eonies  or  nd>bits  bred  tod  taken  in  the  wiuhren  fair  wancns,  bordeis,  er 
places,  belonging  to  the  said  parish.    That  he  had  oocnpied«  for  thirty-tii 

{ears  past,  two  laige  warreDs,  stocked  With  rabbits,  colitainhig  about  ttiat 
undred  acres,  and  had  received  the  profits  ati^i^  by  the  sale  #f  snoh  tab^ 
bits,  without  setting  out  the  tithes  in  kind,  or  making  tht  jfisSbiM  any  sa** 
tisfaction  for  the  same.  He  iPUither  said,  that  his  father  had  compounded 
with  a  Mr.  Stukeley  for  his  tithes,  at  thirty*&ve  pounds  ten  shillings  yesr^' 
ly  i  but  that  the  tithes  of  rabbits  was  not  understood  to  be  included. 

The  defendants  John  Robinson  and  Martha  Robinson  answered  to  the  same 
effect.  The  plaintiff  replied  *,  the  defendants  rejoined }  and  witnesses  were  exa- 
mined on  both  sides ;  and  upon  hearing  counsel  oa  both  sides ;  and  readings 
the  proofs  in  the  cause ;  ami  oil  debate  of  the  matter ;  the  court  ordered  aa 

ISSII6  to  tty  ifib  ets^dm. 

Thk  trhil  was  accordingly  had  $  and  th^  jixtan  fetidd,  **  That  by  i^i  snr 
«Mt  cmrtdm,  usag^,  or  prescription,  ibr  time  i^h^r^f  the  memory  of  Hum 
Wais  not  to  th^  contrary,  tithes  in  kind,  or  a  t)avtiient,  compasition,  or  satis- 
faction in  lieu  thereof,  of  all  conies  or  rabbits  bred  and  taken  in  th6  warred 
OV  warrens,  bonier  or  borders,  or  other  place  oV  places.  Within  or  beloD^ne 
to  the  said  parish  bt  BtrilsWen,  or  the  tithtoble  pl&ces  thereof,  stocked 
^aMni^d,  or  depastured  by  or  with  coni6s  or  rabbits,  by  the  oVner  or  own- 
ers, farmer  or  occupier,  or  fiumers  and  occupiers,  of  BixA  warrens,  bor- 
ders, or  places,  and  by  him,  h^>  or  thism,  smd,  Wero  due  and  payable  to, 
and  had  constantly  been  had,  receivedi  and  taken. by  the  rector  or  rectors  oif 
the  said  parish  for  the  time  beings  or  by  some  other  per^A  or  persons,  Iniit 
to^  m-  for  his  or  theh'  ordst  tft  use/'  Th6  judg6  who  Med  tht  caiis6  tern- 
fledi '' That  no  tithe  had  been  jBttid  fbr  a  piece  of  land  ttflM  thfe  Border  f^art 
of  C%ttnberlayiie*s  Farm^  centahnng  abost  one  hundred  aodtea,  Whieh  wss 
Stocked  with  rahbit&** 

The  Cause  came  6n  on  the  18th  of  Jm^^  1796^  to  be  felttvsr  h<!Miif«» 
Ihtf  jRMca.;  when  upon  hcarifog  eosimtl  on  both  skisat  andresidhig  lift  nU 
decree  sted  patUa  ;  and  on  debute  of  themattet* )  the  eonrt  ordeMd  the  M 
to  be  dismiased  at  againtt  Mardiai  RabhsMB^  wiOi  costs  botli  st  tawsMdlit 
«|iiity ;  and  as  to  sa  miich  df  the  saneaawMight  sellef  agaiaistJ«  RiMiM 
before  the  de^h  of  Nathan  Robirison  kis  uncle,  with  tiosts }  uidthat  ttsda- 
iputy  reoaembranoer  shduhl  takean  aooount  d  w4lai was  doe  fMii  tli» diM^ 
daat  J.  J^obidsoB,  as  exeottor  of  his  wicle  the  sakl  Na^Mm  MobfnsiMi  Is- 
^ceasedi  and  since  his  decease  fiVim  the  ssdd  defendaitt  J.  R^asott^  dllliag 
Ua  ooeiqmtian  of  ^be  said  facm  in  the  pleadkigs  meatloiiedi  idt  tll«  tfihtt 
eif.  th«  «»niea  or  rabtaltB  tviiich  kad-bden  takett,  iokii  or  diaptiied  of  by  ike 
Sfdd  Nathan  Robinsoli  or  John  RoWhson  irola  the  warrUK  border,  otiimfk, 
or  worrensi  borders,  or  plaoctf,  by  tfiedi  aeveniiy  oocQpltd  wltUn  the  liii 
paridh  4>f  ErtrisweU  dorhog  the  tiaaa  dtmanded  by  tfa^  blH  i  and  ttMnlfe  di- 
fendaot  J.  Rebinson  sbouid  pay  to  th^  pUdAtiff  what  should  bo  repo^tid  dae 
la  him  therton,  together  Widt  the  said  plaint^!,  eoiats  of  sttit,  Voth  at  W# 
and  in  equity,  to  this  time »  etcept  ae  to  the  swjveriil  iBrasters  eonoerrih% 
which  the  said  bill  was  dismiised* 

The  l^iU  was  also  dismissed  as  tb  the  defendaottr  M.  Robinson  and  N.  RWh 
blow  (two  of  the  esscutore  who  dki  «ot  Mt>  wMmit  costa. 

.  SvaOi  Jlcfreav 
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M  IS  Geo.  3,    1774.    Scacc.  J]^ 

iloyrf.  V.  Bmiley.    [MS.]    GwilK  1615,  ^^"""^^ 

THIS  t»US  an  actidn  on  the  statute  2  &  3  Ed.  6.  for  not  setting  out  the  The  titb«  of 
tithe  of  clover  se^d,  tried  before  Mr.  Baron  Eyrb,  the  last  Oxford  cir-  ^^^ff*^ 
ettit.     It  appeared,  that  the  defendant  had  set  out  the  tithe  after  the  seed  S'Sc  itSk^ 
was  gathered  at  the  mill.     The  judge  thought  this  the  right  way  of  setting  the  field,  and 
ft  out,  and  nonsuited  t^e  plaintiff.     Upon  motion  to  set  aside  the  nonsuit,  not  when  the 
the  contt,  after  taking  time  to  consider  of  it,  determined,  that  the  tithe  ought  ^  '^^P^t' 
to  have  been  set  out  in  the  stalk  in  the  field  j  and  Mr.  Baron  Eyre  deda^,  ed  »t  the  miu. 
he  was  convinced  that  his  decision  at  nisi  prtus  was  erroneous.     Nonsuit  set 
aside. 

E.  15  Geo.  3.    1775.    Scacc.  1775. 

jiUot  y.  fFilkmaen.    [3  Wood,  492.  7  Bro.  P.  C.  518.]     Gmll.  1586.       ^^0-^ 

THE  bin  stated,  that  tMe  plaintiff,  aboitt  the  99th  of  January  1766,  In  a  suit  by  a 
WM  in^titated  and  inducted  into  the  rectory  of  the  consolidated  '^^'^^.'[?"' 
pariahes  of  Bumham  Saint  Mary,  otherwise  Burhnm  Westgate  and  CHph,  m  ^^'^'L^L^ 
the  county  of  Norfolk  ;  that  be  had  ever  since  such  his  induction  be^n  fecto^  ^j^  comni^n 
Uttj  itfcombent  flDereof  j  that  b^  bad  tbefeby  become  etHitled^  tdl  the  glebe  fields,  and  con- 
IumIb  bekmging  to  the  said  rectory  and  parishes,  and  ateo  to  all  the  great  verted  bj  the 
and  small  tithes,  moduses,  compo^hions,  and  customary  payments  in  lieu  of  ^^^^r^^^a 
titbea,  Easter  offerings,  and  all  other  ecclesiastical  dues  and  dutiea  arising  own  m,' and 
lit  tbe  said  ooosoltdated  parishes,  or  either  of  them  or  the  tithdable  places  the  metes  and 
therebf  s  fiial  ^e  glebe  lamds  belonging  to  the  said  consolidated  paridhed  and  bonndaries  of 
neetorr  Wholly  eousisted  of  a  great  number  of  small  pieces  of  land  lying  dis-  J^^^^  ^^ 
fteiwdly  in  the  oommoQ  fields  within  the  said  parishes  or  one  of  tJiem,  con-  |[^ent  man  of 
tahiiiig  upwards  of  one  hundred  acres ;  that  the  said  pieces  or  parcels  of  the  parish,  in 
lancllMMl  fbrtHferly  certain  marks,  metes,  and  boundaries  to  asceftaih  the  tbepoMeuion 
widtb,  breadth,  extent,  and  situation  thereof ;  that  ever  since  the  plamtlff's  jJ^^^^^J^ 
iadoccicm,  and  for  some  years  before,  the  defendant  had  been  owher  lAid  pro-  tiie'iord  of  the 
prietor  of  a  considerable  estate,  lying  within  tlie  said  consolidated  parishes,  or  manor,  and 
CMie  of  tfaem^  of  the  Value  of  one  thousand  pounds  jter  annum,  particularly  of  a  which  map  bad 
great  number  Of  pieces  or  parcels  of  land  l3ring  dispersedly  in  the  said  Open  and  ^^j^'^^f  ^^ 
oommon  fields,  intermixed  with  or  adjoining  to  all  or  most  of  the  shid  glebe  farmer  io^  of 
lands ;  thai  he  let  out  part  of  his  said  estaM  and  lands  to  tenants }  that  he  kept  the  manor,  was 
ttie  othei*  part  thereof  in  his  ov#n  oiieopaHon  and  manurance ;  that  taking  hoMea  to  be 
Mlvasilage  of  the  negligence  and  inattention  of  fbrmer  rectors,  and  of  the  *'^*^°^° 
pbutitiff's  reeent  fesidence  in  the  rettdrjr,  and  his  ignofance  df  ttie  particular  !!|^^m  and 
tends  Uliieh  constltiit^  the  gMbe  lands  thereof,  artd  of  his,  the  defendant,   boundaries  of 
haviflg  formerly  rented  the  same,  he  had  got  the  same  into  hh  hands  and  the  ^lebe  lands. 
poMi^saion,  arid  had  lei  thenft  to  Several  of  his  tetiants,  with  oihek'  lands  of 
his  own,  tyr  had  kept  them,  or  pAH  of  thetn,  in  his  owti  occUpaHon,  parti- 
cularly those  iArhleh  lafid  nea¥  to  hi6  oWn  lands,  and  had  ploughed  up, 
de&eed,  destroyed,  of  Mten  a#ay  the  several  tikeles  ahd  fnarkd  by  which 
lliejr  vretet  ascert^ned  and  boutoded ;  that  by  rea^son  thereof,  they  had  passed 
MMovgli  a  Variety  of  hands,  and  had,  since  any  terrier  was  made  or  taken 
lfcere<»f,  been  the  property  of  diA^rent  persons,  whereby  the  plaintiff  was 
unable  to  dtscovel*  or  distinguish  su^h  glebe  lands,  or  to  bring  any  eject- 
nftetit  for  the  recovering  of  the  possession  thereof;  and  that  he  the  deiPendant 
kaiA  never  since  the  plumiff's  induction  thereto  paid  hiiA  any  fent,  ot*  ihade 
Mnl  any  satiSfbctiott  for  the  Use  of  the  ^aid  glebe  lands,  so  held  by  him  or 
his  teniuvCs.    The  bill  fhttk  fiiHher  StatM,  that  ever  since  ^be  plaintiff  had 
beett  tetUi/it  of  the  said  parishes  the  defhadant  \Ad  occupied  a  large  house^ 
gAkden,  orchard,  farm,  and  lands  lying  within  the  stafie,  or  the  titheable 
pla&es  IMreof,  and  had  [the  Siivefal  titheable  matters  in  the  bill  mentioned 
and  specilied.]  The  bill  then  fart)ier  stated,  that  the  plaintiff  had  frequently 
lulled  to  the  defendant  to  diseovef^  set.oat^  and  dlltingui^  by  proper    . 

V  2  metes^ 
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metes^  marks^  and  boundaries^  the.  several  pieces  and  parcels  of  glebe  Isods 
so  held  and  enjoyed  by  him^^  and  which  he  either  Jet  out  or  kept  in  his 
own  hands^  and  either  to  deliver  up  the  possession  thereof,  or  to  account  with 
and  pay  the  pkuntiff  a  reasonable  rent  or  satisfaction -for  the  same ;  to  dia* 
cover  the  several  titheable  matters  before  mentioned,  which  he  had  and  kqpt 
within  the  said  parishes  or  the  titheable  places  thereof,  since  the  plaintiff  had 
been  rector  thereof,  and  to  set  out>  satisfy,  and  pay  the  plaintiff  the  value 
of  such  tithes.  The  bill  prayed,  that  die  defendant  might  be  decreed  to 
pay  the  plaintiff  a  reasonable  rent  or  other  satisfiiction  for  the  said  lands;  to 
deliver  up  to  the  plaintiff  the  possession  thereof,  and  the  several  terriers, 
maps,  plans,  and  field  books  thereto  belonging ;  to  restore,  set  up,  or 
make  anew  the  several  proper  uietes,  boundaries,  and  other  marks  thereon, 
which  had  been  ploughed  up,  defaced,  taken  down,  or  destroyed  by  him, 
or  by  his  order  or  procurement ;  and  to  account  for  all  the  small  tithes 
arising  upon  the  house,  farm,  and  lands  in  his  occupation,  and  for  Easter 
offerings,  and  other  ecclesiastical  dues  which  had  become  due  since  the 
plaintiff  had  been  rector  of  the  said  parishes,  and  pay  him  the  same. 

The  defendant  admitted,  that  the  plaintiff  was  rector  of  the  said  parishes, 
and  entitled  to  all  the  glebe  lands,  tithes,  Easter  offerings,  and  other  eccle- 
siastical dues  arising  therein ;  but  he  denied,  that  the  glebe  land$  thereto  be- 
longing did,  to  his  knowledge,  lie  dispersedly  in  the  conmion  fields ;  that 
they  had  certain  nuurks,  metes,  and  boundaries  to  ascertain  the  width, 
breadth^  extent,  and  situation  thereof  3  and  said,  that  he  had  seen  a  copj 
of  a  terrier  of  the  glebe  lands,  dated  the  2dd  of  June  1753,  signed  by 
the  then  rector  and  churchwardens,  which  made  the  glebe  lands  of  the 
said  perishes  forty-nine  acres,  two  roods,  and  twenty  perches,~and  described 
them  to  lay  dispersedly  in  the  open  and  common  fields ;  that  such  terrier 
might  be  right  for  any  thing  he  knew  to  the  contrary,  but  that  he  could  form 
no  belief  upon  the  subject.  He  admitted,  that  for  several  years  past  he  had 
been  owner  of  a  considerable  estate  within  the  said  parishes,  and  of  a  great 
number  of  pieces  or  parcels  of  land  lying  dispersedly  in  the  siud  open  com- 
mon fields ;  but  whether  they  were  intermixed  with  or  adjoining  to  the  glebe 
lands,  or  any  of  them,  he  could  not  set  forth.  He  also  admitted,  that 
he  let  out  part  of  his  estate  to  tenants ;  and  that  he  kept  the  other  part 
in  his  own  possession  and  manurance ;  biit  he  denied,  that  he  had  got  into 
his  possession,  or  let  out  to  tenants  with  other  lands  of  his  own,  or  kept  in 
his  own  occupation,  any  number  of  pieces  or  parcels  of  the  glebe  lands,  or 
that  he  had  ploughed  or  defaced,  or  otherwise  destroyed  or  taken  away,  the 
several  metes  and  marks  by  which  the  same  were  formerly  or  at  any  time 
ascertained  or  bounded,  or  that  he  bad  caused  or  procured  the  same  to  be 
so  done,  or  that  he  had  otherwise  consented  thereto  3  or  that  there 
were,  to  his  knowledge  or  belief,  any  marks,  metes,  or  bounds  of 
the  lands,  either  m  his  occupation  or  that  of  his  tenants,  that  were  or  had 
been  discernible  or  distinguishable,  by  which  it  might  appear  that  such  lands 
were  glebe  lands  5  or  that  either  he  or  his  tenants  were  in  possession  of 
any  such,  or  that  he  claimed  title  to  any  lands  but  those  which  had  be^ 
fairly  and  hcnajide  conveyed  to  him  for  a  good  and  valuable  consideretLoa; 
and  he  admitted,  that  he  had  never  paid  the  plaint^  any  rent  for  any  glebe 
lands.  He  further  said,  that  long  before,  and  ever  since  the  plaintiff  had 
been  rector  of  the  said  parishes,  he  had  occupied  a  large  house,  garden, 
orchard,  farm,  and  lands,  and  had,  from  time  to  time,  had  thereon  the  se- 
veral matters  in  the  bill  mentioned ;  that  the  plaintiff  had,  during  all  that 
time,  taken  all  the  tithes  in  kind  he  had  ever  claimed.  [The  defendant  then 
stated  the  particulars  of  the  titheable  matters  had  by  him.]  He  denied,  that 
he  had  ever  pretended  that  there  were  no  glebe  lands  belonging  to  the  sfdd 
rectory  ;  but  insisted,  that  he  did  not  wrongfully  occupy,  the  same,  either  by 
himself  or  his  tenants  3  and  that  if  he  was  in  possession  of  any  such,  he  did 
not  become  possessed  thereof  hy  means  of  any  exchanges  for  other  lands, 
either  before  or  since  he  cfime  into  possession  of  his  said  estate.  He  further 
said,  he  had  searched  all  his  papers  and  writings,  and  could  not  find  aay 
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teimr  whereby  to  distinguish  the  glebe  lands  belonging  to  the  said  rectory, 
but  that  he  had  found  a  map  or  plaii  of  the  consolidated  parishes,  which  ap- 
peared  to  have  been  made  in  the  year  1048,  and  he  set  forth  the  description 
thereof;  but  he  said,  that  he  could  not  tell  whether  the  same  was  accurately 
made.  He  also  said,  that  he  had  likewise  found  a  field  book  and  two  copies 
of  terriers,  one  dated  the  27th  of  July  1747,  and  the  other  the  23d  of 
June  1753,  but  that  he  could  not  tell  whether  such  book  or  terriers  were 
accurately  made,  but  that  if  they  were,  the  names  of  the  several  pieces  or 
parcels  of  land  were  so  much  changed  and  intermixed  with  each  other. 
that  he  was  not  able  to  form  a  judgment  where  such  lands  then  lay,  or 
trere  situated,  or  in  whose  possession  or  occupation  the  same  or  any  of  them 
were  ;  and  he  folly  set  forth  the  lands  in  his  occupation,  and  in  his  tenants, 
with  the  names  of  those  to  whom  he  had  let  the  same,  and  an  exact  account 
of  his  titheable  matters. 

•  The  pUiintiff  replied;  the  defendant  rejoined;  and  witnesses  were  exa- 
mined on  both  sides ;  and  upon  hearing  the  eause  several  days ;  and  the  de« 
fendant's  counsel  objecting  for  want  of  parties,  and  the  said  olijeetion  being 
overmled ;  and  upon  reading  the  depositions  of  several  witnesses  for  the 
plaintiiF ;  the  answers  of  the  defendant )  a  map  of  the  parish  of  Bumham 
Saint  Mary's  Bumham  Ulph )  two  terriers  of  the  glebe  lands,  one  dated  the 
5th  of  June  17M,  and  another,  dated  the  seventh  of  July  1716  ;  an  assess* 
ment  made  for  the  poor  of  Bumham  Westgate  the  1st  of  April  1770 ;  and 
ttpkm  reading,  for  the  defendant,  several  depositions  taken  on  his  behalf ; 
the  court  to(^  time  to  consider  of  the  matter  before^ them  :  and  the  cause 
coming  on  again  this  day  ;  the  court  ordered  a  trial  at  law  upon  the  fidlow- 
ing  issue,  to  wit,  *'  Whether  the  defendant  Pinkney  Wilkinson,  by  himself 
or  his  tenants,  was  in  possession  of  ninety  acres  of  glebe  lands,  belonging 
to  the  plaintiff,  as  rector  of  the  consolidated  parishes  of  Burnham  Saint 
Mary's,  otherwise  Bumham  Westgate  and  Ulph,  in  the  county  of  Norfolk." 
And  if  the  jury  should  find  that  any  more  or  less  than  ninety  acres  of  glebe 
hmdfl  be  in  the  possession  of  the  said  defendant  or  his  tenants,  that  the 
same  be  indorsed  on  the  pottea.  The  plaintiff  in  this  suit  to  be  pliuntiff  at 
law ;  the  action  to  be  tried  by  a  special  jury ;  and  that  a  view  of  the  premises 
be  bad. 

The  court  ordered  the  deputy  remembrancer  to  take  an  account  of  what 
was  due  to  die  plaintiff  froni  the  defendant  for  all  the  small  tithes,  Easter 
offerings,  and  other  ecclesiastical  dues,  which  had  arisen  on  his  farm  and 
lands  ^dled  the  Hall  Farm,  and  on  the  other  farm  in  his  occupation,  in  the 
plearliBgs  mentioned)  during  the  time  demanded  by  the  bill ;  and  forther 
directions  to  be  reserved. 

The  issue  was  accordingly  tried ;  and  the  jurors  found,  that  the  defendant 
P.  Wilkinson,  by  himself  or  his  tenants,  was  in  possession  of  eighty-four 
acres,  part  of  the  ninety  acres  of  glebe  land  before-mentioned,  belonging  to 
the  plaintiff,  as  rector  of  the  said  consolidated  parishes ;  and  that  as  to  the 
six  acres,  residue  of  the  said  ninety  acres,  he  was  not,  either  by  himself,  or 
his  tenants,  in  possession  thereof  Cl). 

On 
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WILKIMOir. 


(1)  The  issQC  was  tried  at  the  summer 
aa^zes  1776,  for  the  cotmty  of  Norfolk,  be- 
fore Mr.  Serjeant  Sayer,  by  a  special  jury, 
when  sereral  matters  were  l^veo  in  evidence 
for  the  pluntiir,  and  paiticularly  a  terrier  of 
the  5th  of  Jane,  1706,  signed  by  the  rector, 
tbe  two  chnrch- wardens,  and  some  others  of 
the  inhabitants,  which  was  objected  to  by 
the  defendant's  counsel,  as  ndther  the  own- 
er nor  occupier  of  the  lauds,  then  the  es- 
tate of  the  defendant,  had  signed  the  same; 
bnt  the  }ndge  was  of  opinion,  that  as  the 
lerfierwas  signed  by  the  churchwardens  and 
other  inhabitants,  it  was  good  eridetioc. 
IVis  terrier  contained  sixty-three  acres  of 
laod  abutted,-  and  twenty  acres  in  certain 


lands  called  the  Brecks  and  Fould  Courses, 
not  abutted. 

The  next  eyidence  on  the  part  of  the 
plainiifr  was  a  map,  produced  by  the  defen- 
dant in  obedience  to  tbe  order  of  the  court 
of  exchequer,  intitled,  *'  An  exact  descrip- 
tion of  the  parishes  of  Bunoham  Westgate, 
and  Bumham  Norton,  in  the  county  of  Nor- 
folk, setting  forth  their  joint  and  several 
lines  of  perambulation,  with  all  parcels  of 
land,  as  they  were  then  divided, lying  with-, 
in  the  said  parish  of  Burnham  NVestgate, 
and  part  of  the  parcels  of  land  lying  within 
the  said  parish  of  Bumliam  Norton ;  also 
some  parcels  of  land  lying  In  the  adjacent 
parishes,  surveyed,  measured,  and  deline- 
ated 
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On  the  ]6th  o£  Novemhtr  17069  tke  defendant  moved  for  »  »ew  tMl> 
and  a  rule  wa«  granted  to  shew  cauBe  |  aod  on  th/a4th  of  Fehmary  1T7?,  oa 
cause  being  shewn,  on  Mr.  Baron  Pbbrvn's  report,  the  court  refboed  to  graot 
a  new  trial.  The  defendant,  on  the  14tb  of  V»V  1777>  appeded  to  the 
house  of  lords  against  the  order  of  the  court  of  exchequer  refuatng  ar  new 


ated,  at  the  appomtment  ofTbomas  Soame, 
esq.  lord  of  the  lordsbipe  and  manora  of 
Reynham,  aJiat  LezhamB,  aluu  Burnham 
Lexbams,  and  Polstead  Hall,  lying  within 
the  said  parishes,  A.  D.  1648,  per  John 
Kersy,  Philomath. 

.  The  defendant's  counsel  ol^cted  to  the 
map  being  admitled  aa  evidence;  but  the 
Judge  not  thinking  it  necessary  to  decide 
whethef  the  map  was  strict  legal  eridencc, 
or  not,  declsred  his  opinion,  that,  aa  by  the 
order  of  the  court  of  exchequer,  (which  was 
a  court  of  equity,  and  therelbre  allowed  a 
greater  latitude  of  evidence)  the  defendant 
was  directed  to  produce  at  the  trial,  maps, 
field  books,  and  papers,  and  had  produced 
that  map,  it  was  admitted  (admissible)  evi- 
dence. 

In  thia  map,  the  glebe  lands  of  the  rector 
of  Burnham  Westgate  were  marked  with  the 
letter  M.,  those  of  the  rector  of  Burnham 
Norton  with  the  letter  N. ,  and  those  of  the 
rector  of  Burnham  Ulph  with  the  letter  O. ; 
but  the  quantity  of  such  (each)  piece  was  sot 

expressed* 

John  Willocb,  a  land  surveyor,  a  witness 
for  the  plaintiff,  deposed,  that,  upon  mea* 
suring  the  lands  marked  M.,  N.,  and  D.  in 
the  map,  bf  a  scale,  be  fimad  the  quantity 
of  the  lands  abuttaUed  sixty-four  ain«8  and 
thirty-four  poles,  and  the  quantity  of  laoda 
not  abuttaliie^,  twenty  acres  and  twenty-mx 
poles. 

John  Hoggins,  another  witness  for  the 
plaintiff,  depoKd,  that  be  knew  aM  the  pieoiri 
so  made  up  of  the  terrier,  the  map,  and  the 
surveyor,  and  proved  the  possession  of  those 
lands  In  the  defendant  or  his  tenants  t  the 
contents  of  each  piece  were  taken  down, 
not  from  the  terrier,  hut  from  Willoch'a  ad- 
measurement ;  and  it  appeared  in  many  in- 
stances, upon  comparisons,  that  the  contents 
hi  the  terrier  did  not  agree  with  bis  admea- 
surement, and  that  several  fHCces  of  land 
were  markied  M.,  N.,  and  O.  ib  the  msf, 
which  were  not  mentioned  in  the  terrier } 
so  tlxat  the  evidence  of  the  terrier,  the  map^^ 
and  the  surveyor  contradicted  each  other. 

Edward  Merriment,  another  witness  for 
the  plaintiff,  and  Huggins,  the  former  wit- 
ness, swore,  that  Mier  Balks  had  been 
ploughed  up  by  the  defendant's  orders. 

Oa  the  part  of  the  defendant,  two  old 
terriers  were  produced,  one  of  the  year 
1709,  containing  fifty  acres,  two  roods, 
twenty  poles:  the  other  of  the  year  1716, 
containing  rorty-seveu  acres,  one  rood, 
tweuty  p^es;  both  signed  bv  the  rector  of 
the  consolidated  parishes  of  Burnham  Saint 
Mary,  otherwise  Burnham  Westgate,  and 
Ulpn,  fior  the  time  being,  and  ten  other  suc- 
ceeding terriers,  none  of  which  exceeded 
fifty  acres,  and  Offered  from  each  other  only 
in  small  quantities. 

The  defendant's  witnesses  also  contradict- 
ed the  evidence  which  was  produced  on  the 


part  of  the  plaintiff,  to  thew  that  the  deien- 
dant  had  given  orders  to  plow  op  the  Mier 
Balks,  and  in  a  particular  instaaee  the  evi- 
dence of  Huggios  was  invalidate^*  Hoggim 
swore  to  the  ploughing  up  Mier  Balka,  he- 
longing  to  the  glebe  lands,  by  the  order  of 
the  defendant's  steward,  Henrr  Spooner; 
and  that  he  at  flist  obfected  thereto,  bat 
afterwards,  by  Spoouer's  orders,  ploqglied 
up  the  same  with  tears  in  his  eves  t  this  was 
flatiy  denied  by  Spooner,  who  positively 
swore  he  never  «ave  any  such  order. 

Mr.  SolonMm  tUI,  a  witaessfor  tfaedefcu- 
daftt^  produced  a  graut  la  4  Elig.  wlwreby 
Richard  Bontlog  graated  to  Edwwd  Btrr 
well,  the  master,  «knd  the  scholars  of  Christ 
Church,  Cambridge,  a  moiety  of  the  rectory 
of  Burnham,  otnerwiBe  Bumham  Saiat 
Mary,  otherwise  Buiaham  Weatgale,  w¥k 
theappurtenaaqca,  iu  ^ufuhaiw  Saiot  M^h 
Norfolk,  and  all  i^e  glebe  lands,  afid  % 
moiety  of  all  the  tithes  thereof,  and  proved, 
that  the  masters  and  scholars  were  pnnolng 
their  claim  against  the  defeodaat  1  bat  the 
judge  declared,  th^t  on  the  present  Issii9  as 
regard  ooght  to  be  had  to  this  graat»  and 
gave  directions  to  the  jury,  that  if  any  glebe 
hind  belonged  to  the  reetory  in  1716,  the 
plaintiff  waa  entided  lo  it,  though  aeilhar 
he  por  his  predecessors  were  (or  bed  Vmi 
in  pos^essiioii  of  it ;  that  t^  differenca  of 
the  terriers  was  immaterial ;  that  if  the  jury 
were  not  satisfied  with  the  exact  quantity, 
yet,  as  some  glebe  land  had  been  proved  Is 
bekinff  IP  the  r^<nv  thet  wei»t»  seUk  Ihe 
quantity ;  that  if  they  believed  the  dnliMid- 
ant  had  ordered  the  Mier  Balks  to  be  ploqgft- 
ed  up,  and  that  the  quantity  could  not  he 
proved,  it  should  be  taken  noet  strongly 
i^est  the  defendant ;  that  i£  the  Mendait 
or  his  tenants  ware  in  poasesaioift  of  fay  cf 
the  lands  of  wluch  the  Mier  Balka  had  been 
ploughed  up,  the  jury  should  setUe  theqnan- 
tity  of  those  lands. 

The  jury  went  out,  and  soon  aftrrwasdi 
reMirned,  and  asked  the  judM  how  vaof 
acr^  the  associate  h^d  taken  fU)wo,  and  U 
told  them  eighty-four,  whereupon  they 
brought  in  a  yfrdict  fi>r  eighty-four  acres. 

The  defendant  being  dissatiafied  with  tht 
verdict,  moved  the  court  of  exchequer,  pa 
15th  November  1775,  that  a  new  trial 
might  be  granted  of  the  iwue  duectod  by 
the  said  decree,  and  an  order  waa  obtaioeg 
for  the  plaintiff  to  shew  cause  why  a  nev 
trial  Mtould  not  be  grants. 

Upon  Mr.  Barop  Perbtm's  reading  Mr. 
Serjeant  Sayer's  report  of  the  evidence  ^rea 
on  the  trial,  and  on  hearing  counsel  on  be- 
half of  the  plaintiff,  shewing  cause  agsiost 
the  last-mentioned  order,  and  reading  thB 
same,  and  also  on  hearing  counsel  on  bfMf 
of  the  defendant ;  it  was  ordered,  that  Uie 
cause  shewn  atrninst  the  said  order,  should. 
be,  and  was  uereby  allow^,  9pA  that  no 
newtrial  shquld  b«grimte4.— [/^igfn,  740-3 
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trU  of  Ihm  afaovt  tent  a  but  oo  the  tist  of  May  ITTt,  the  ssid  appeal  was 
^faadMadwick  IMi.  coela. 

On  Ike  Ml  of  Jooe  ITVf  >  the  oauae  eatna  ai^in  before  the  coart  of  ex- 
ehciiaer^  to  he  heard  on  IhepaKrtea ;  when  the  court  ordered  a  cohiihission  to 
itsna,  rctornable  cm  the  irtt  day  of  the  eiiduiti^  Michaeloias  term,  \o  set 
OBt  anid  aieertain  tha  eiahty-lbur  acrei  of  glebe  land  -,  or^  in  cade  the  com- 
miaiioiMiB  could  not  ineti|igiiUh  the  identical  lands,  eightj-four  acres  in 
liea  thereof^  or  ao  mqck  thereof  as  they  could  not  so  distinguish,  in  lieu  of 
aoch.  glebe  hmd. 

.  The  oowt  Ibrtiier  ordered  the  defhndi^t  to  pay  the  plaintiff  his  costs,  both 
«t  tew  and  in  thia  ooort,  Av>m  the  foot  of  the  former  decree,  dated  ^e  22d 
cf  Mfy  ITT6,  to  thia  tiina ;  Ihrther  directions  and  subsequent  costs,  to  be 
raacrved  antil  after  the  rotum  o#  the  eomniission.  The  commission  i^as 
d«ly  eKeeuled  and  returned  into  the  c'ourt,  with  a  certificate  thereof  iinder 
the  hands  and  aeala  of  the  commisaioaeis,  dated  the  1st  of  November  iTVt, 
an  fnHy  stated  in  the  decree ;  on  the  2d  of  February  1778,  the  deputy  made 
fab  report  |  on  the  6th  of  February^  the  cause  came  on  to  be  faither  heard 
iipoB  the  return  ef  the  commissioii,  the  ec^mmisrioriers*  certificate,  and  the 
dapiuty  rea^eimtiniacer^  report ;  when  upon  hearing  counsel  3  and  reading 
the  deerees  $  tlie  commi|siaa  3  the  certificate ;  the  report  3  and  upon  fiiu 
debate  ef  the  matter ;  the  court  ordered  the  report  to  be  confirmed,  and  the 
Mhodant  t»  pa^  34tJ.  Or.  Id.  for  the  amidl  tithed,  Easter  Offerings  and  ec« 
cleaiaatioal  dues ;  aad  his  ooats  to  the  nd  Of  May  1775  3  tiz,  jfbr  sm&dl  tithed, 
Eaatar  oitrfaiga^  and  ecdaiiaatical  doet,  190/.  9$.,  and  for  his  taxed  costSj 
M2/.  Or.  Id. 

The  eourt  likewiae  ordered  the  cerHfieate  to  be  ratified  and  confirmed  3 
asd  the  depvty  remembraaoer  to  take  an  acconnt  of  the  annual  value  of  tiie 
■ghty4bur  acres  of  glelns  knd  so  set  out  and  ascertained  as  aforesaid,  from 
the  4th  of  March  1763,  being  the  time  when  the  plaintiff  was  tnsUfuted  and 
ioduoCed  btta  die  said  consolidated  parishes,  to  the  present  time,  and  the 
dilijiiimt  to  pay  what  should  be  90  found  ^e,  with  his  costs  in  respect 
iheMef,  aad  also  flabaeqaent  eostt  of  thia  suit,  from  the  date  of  the  former 
decree  cf  the  iih  of  June  1777 1  and  ;to  forthwith  deliver  up  to  the  plaintii|r 
the  pefaeaaion  of  the  said  eighay-^fosr  acres  of  glebe  land,  as  the  saine  was 
aw  aat  eat  and  ascertahKd.'^t WMd} 

JB.  17  Gw  3*     1777.    Dom.  Proc. 

The  resphodent  was,  on  the  dOth  of  Janufiry,  1760,  instituted^  and  09 
(be  4th  6t  March  foHowiftg,  duly  Inducted  into  the  reclorv  and  parish 
church  of  tih4  consolidated  parishes  of  Bumham  St.  Mary,  ptherwise  Buri^- 
ham  WestgaAe,  sAd  Viph,  hi  iUe  countv  Qf  Norfollc,  and  thereby  became 
entitled  k>  aB  the  glebe  Mils  belonging  to  the  said  rectory  and  cpnsQlidated 
pari  Aea. 

These  ^ebe  landi  principally  consist  of  a  great  number  of  smaH  pieces, 
lyfnjg  dispersedly  m  and  over  the  open  and  common  fields,  containUig  in  the 
Wtkifle  upwards  of  100  aeres,  which  pieces  of  land  or  most  of  them  had  cer« 
Ma  marks,  met^s  and  boundary  marks  to  ascertohi  the  saraei  and  (he  length, 
iMreadth  And  extent  thereof. 

Eirer  stoee,  and  for  some  years  before  the  respondent's  induction,  the  aj^- 
pellant  had  been  the  owner  and  propiicftor  of  a  considerable  estate  ^ing 
^rilhla  these  consolidated  parishes,  or  one  of  them,  of  the  yearly  value  0/  iioOL 
or  thereabouts  3  and  particularly  of  a  great  number  of  piece^  or  parcels  of 
land,  lying  d^spersedly  in  and  over  the  open  add  common  fields,  int^rmiifted  witli 
or  adjoining  to  which,  the  greater  part  of  the  i^lebe  lands  lie  3  part  of  wbi|;h 
eatate  the  appeUant  let  out  to  tenants,  and  other  part  thereof  he  kept  in  {us 
own  occupation  and  manurance. 

The  af^iellaat  taldag  advantage  of  Che  ne^igence  and  inattention  cff  $ha 
respondents  pfedeoessbrs,  rectors  of  the  said  p&^shes,  and  having  consider- 
abte  laflttence  ov«r  them,  by  reason  of  his  beil^g  possessed  of  a  lare;e  estate, 
got  iaita  Us  haads,  «Qd  let  to  aereral  of  his  tenants,  together  witti  other 
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1775.  landfl  of  his  own^  and  also  kept  id  his.  own  occupatimi  and  manuranee,  )i 
aLlot  great  number  of  the  pieces  of  glebe  land,  which  Jay  near  to  or  intenni^^d 
^'  with  his  own  lands,  and  ploughed  up,  defeced  or  otherwise  destroyed,  the 

several  mier  balks  and  dool  stones,  which  served  as  metes  and  marKs  ny 
which  the  same  were  formerly  ascertained  and  bounded;  by  reason  of 
which,  and  of  the  several  lands  next  adjoining  thereto  having  passed  throngh 
a  variety  of  hands,  and  having  been  the  property  of  different  persons  at  dif- 
ferent times,  since  any  terrier  was  made  or  taken  of  the  glebe  lands  belonging 
to  the  said  rectory,  the  respondent  being  newly  come  into  the  rectory,  and 
ignorant  of  the  particular  pieces  of  glebe  lands  which  belonged  to  the  same, 
was  unable  to  discover  or  distinguish  such  glebe  lands,  or  to  bring  any  cjec^ 
ment  for  them,  or  recover  possession  thereof  at  law ;  and  the  appellant 
never  having  paid  the  respondent  any  rent,  or  made  any  other  satisfaction 
for  the  use  and  enjoyment' of  the  said  glebe  lands,  nor  for  the  Easter  offer- 
ings, and  other  ecclesiastical  dues  l>elonging  to  the  respondent,  as  rector  <^ 
.the  said  parishes  :  tlie  respondent  on  the  Ist  of  February,  1771,  filed  bis 
bill  in  the  court  of  exchequer,  settii^forth  the  several  matters  before  men* 
tioned,  and  praying,  that  the  q>pellaot  might  be  decreed  to  pay  to  the 
respondent,   a  reasonable  rent  or  satis&ction  for  the  seveial  glebe  lands 
.belonging  to  the  rectory  of  the  said  consolidated  parishes,  held,  enjoyed,  or 
Jet  by  the  appelbuit,  from  the  time  the  respondent  became  entitled  to  audi 
glebe  lands,  and  that  he  might  be  decreed  to  deliver  up  the  posaeaaion 
thereof,  and  the  several  terriers,  maps,  plans,  and  field  books  thereof  to  the 
respondent;  and  also  to  restore,  set  up,  or  make  anew  the  several  metes, 
boundary  and  other  marks  of  the  same,  which  had  been  ploughed  up,  de- 
faced, taken  down,  or  destroyed  by  the  appellant,  or  by  his  order  and 
directions ;  and  for  an  account  of  Uie  small  tithes,  Easter  ofiGerings,  and 
other  ecclesiastical  dues  5   and  for  auch  other  relief  as  to  the  court  should 
seem  meet.   . 

.    To  this  bill  the  i^pellant  put  in  his  answer,  and  thereby  admitted  the 
respondent's  induction  to  the  said  rectory  and  parishes,  and  that  he  thereby 
became  entitled  to  all  the  glebe  lands  belonging  to  the  said  rectory,  and  the 
great  and  small  tithes,  Easter  offerings,  &c.  but  denied,  that  he  or  any  of 
his  tenants  were  in  the  possession  of  any  such  glebe  lands.    The  appellant 
admitted  to  have  in  his  custody,  a  map  or  plan  of  the  -said  consolidated 
parishes,  which  appeared,  from  the  date  thereof,  to  have  been  made  in  the 
year  1648,  and  was  entitled,  '*  an  exact  description  of  the  parishes  of  Bum- 
ham  Westgate  and  Burnhwn  Norton,  in  the  county  of  Norfolk,  setting  forth 
their  joint  and  several  lines  of  perambulation,  with  all  the  parcels  of  land  .as 
'thev  are  now  divided  within  the  said  parish  of  Bumham  Westgate,  and  part 
of  Ine  parcels  of  lands  lying  within  the  said  parish  of  Bumham  Norton,.and 
also  some  parcels  of  land  lying  in  the  adjoining  parishes,  meaaured,  survey- 
ed and  delineated,  at  the  appointment  of  Thomas  Soame,  Esq.,  lord  of  the 
lordships  and  manors  of  Raynham  alias  Lexhams,  alias  Bumham  Lexhams 
and  Polstead  Hall,  lying  within  the  said  parishes,  per  Johannem  Kersey, 
phiionmthemaL^     And  that  it  appeared  by  this  map,  that  there  were  seveial 
parcels  of  glebe  land  belonging  to  the  rectory,  lying  dispersedly  in  small 
pieces  in  the  several  fields  within  the  said  parishes,  whidi  pieces  of.land  weee 
particularly  distinguished  from  the  adjoining  lands,  by  certain  marks  or  let- 
'  ters  which  ascertained  them  to  be  glebe. 

'  The  respondent  took  exceptions  to  this  answer,  and  the  appellant  put  in 

a  further  answer,  setting  forth  an  account  of  the  several  fiirms  and  lands 

occupied  by  him  since  the  time  of  the  respondent's  induction  into  the  rec- 

'  tory  ',  but  he  denied,  that  any  of  the  metes  or  boundary  marks  belonging  to 

the  glebe  lands  had  ever  been. ploughed  up,  defaced,  or  destroyed  by  him,  or 

'  any  of  his  ancestors. 

Issue  being  joined,  several  witnesses  were  examined  on  both  sides ;  and 

on  the  part  of  the  respondent  it  was  proved,  that  during  the  incumbency  of 

former  rectors,  there  were  various  pieces  .of  glebe,  lying  interspersedly  in 

'  the  open  and  common  fields  of  tlie  said  parishes,  some^  parcels  of  which, 

the 
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Ihe  rectors  at  times  kept  in  their  o\«n  hands,  and  let  other  parcds  off  to  the  1775. 
ai^Uant's  tenants  9  that  formerly  there  were  mier  balks  and  other  marks,  alloi* 
by  whieh  the  said  glebe  lands  were  bounded,  and  could  be  distinguished ;  **' 

that.tliesf^  mier  balks  were  since  plouglied^up  and  destroyed,  and  some  of 
them  by  the  appellant's  express  order  and  direction ;  that  he  and  his  ten- 
ants were  now  in  possession  of  many  pieces  of  the  same  glebe  land,  which 
had  been  in  the  occupation  of,  or  let  by  former  rectors  ;  and  that  the  whole 
of  the  said  glebe  land  in  the  possession  of  the  appellant^  or  his  tenants^ 
jonounted  to  aboat  90  acres. 

On  the  22d  of  May,  1776,  the  cause  was  heard  ;  when  it  was  ordered, 
that  it  sholild  be  referred  to  a  trial  at  law,  in  a  feigned  action  to  be  for  that 
fHirpose  brought,  upon  the  following  idsue^  viz.  **  whether  the  appellant^ 
or  his  tenants,  was  in  possession  of  00  acres  of  glebe  lands,  belonging  to  the 
•respondent,  as  rector  of  the  consolidated  parishes  of  Burnham  St.  Mary> 
othuerwise  Burnham  Westgate  and  Ulph,  in  the  county  of  Norfolk  ?**  and  if 
the  jury  should  find,  that  any  more  or  less  than  00  acres  of  glebe  land  was 
in  the  possession  of  the  appellant,  or  his  teaants,  the  same  was  to  be  in-> 
dorsed  on  the  fnntea ;  and  that  the  said  issue  should  be  tried  at  the  then 
jBeEt  lent  assizes  for  the  county  of  Norfolk,  by  a  special  jury  of  the  said 
Goonty,  and  that  a  view  of  the  premises  should  be  had  on  the  6th  of  March 
then  next,  by  six  of  the  jurors  first  named  on  the  pannel,  to  be  returned  to 
the  sheriff  of  the  county  of  Norfolk  for  the  trial  of  the  said  issue,  or  by  such 
of  them,  or  by  as  many  more  of  them  as  should  attend  for  that  purpose } 
and  the  court  directed  an  account  to  be  taken  of  the  small  tithes^  Easter 
joierings,  and  otlier  ecclesiastical  dues,  and  ordered  the  appellant  to  pay  the 
respondent,  his  costs  of  ihe  suit  to  that  time  ^  and  reserved  the  considera- 
.tion  of  subsequent  costs,  and  further  directions^  until  after  the  trial. 

The  iBsiie  was  tried  at  the  summer  assizes,  1776,  by  a  full  special  jury, 
six  of  which  jurors  had  attended  upon  the  view  5  .^en  a  great  number  of 
witnesses  were  examined,  and  proved,  that  the  respondent  was  at  the  time 
before  mentioned,  duly  inducted  into  the  rectory  of  the  consolidated  parishes 
of  Burnham  St.  Biary>  otherwise  Burnham  Westgate  and  Ulph,  together  with 
.Burnham  Nortoa.  .in  (tlie  said  txmnty  of  Norfolk,  which  said  parish  of  Bum- 
:faam  Norton,  was  consolidated  with,  and  had  ooastanUy  passed  by  the  same 
institution  with  the  %no  former  parishes  for  a  long  time  past,  as  was  proved 
by  a  book  of  the  right  reverend  the  bishop  of  Norwich,  in  whose  diocese 
.the  said  consolidated  parishes  lie.  The  before  mentioned  map  or  plan  was 
at  the  trial  produced  to  the  jury,  from  the  custody  of  the  appellant,  by  which 
it  .appeared,  that  there  were  at  that  time  several  parcels  of  glebe  landlying 
interspersedly  within. the  said  consolidated  parishes,  whidi  were  particularly 
jnarked  and  bounded,  and  by  being  compared  with  and  measured  by  the 
.scale  of  the  map>  by. a  skilfol  land  surveyor,  were  found  to  amount  in  the 
whole,  to  00  acres  or  thereabouts.  The  respondent  likewise  produced  a 
.terrier  of  the  glebe  lands  belonging  to  the  said  rectory,  exhibited  at  the  ordi-- 
nary  visitation  of  the  lord  bishop  .of  the  diocese,  in  the  year  1706,  and  proved 
.by  the  bishop^s  register,  who  attended  for  that  purpose,  which  terrier  was 
.not  only  signed  by  the  then  rector  and  churchwaidens,  but  likewise  by  some 
of  the  principal  inhabitants  of  the  said  consolidated  parishes ;  by  which  it 
appeared,  that  there  were  at  that  time,  various  pieces  of  glebe,  lying  in  dif- 
ierent  parts  of  the  fields  of  the  said  parishes,  amounting  to  very  nearly  the 
.same  quantity  in  the  whole,  as  was  ascertained  by  the  measurement  of  the 
.map.  And  it  being  proved  by  the  testimony  of  several  witnesses,  that  many 
pieces  of  the  said  glebe  lands  were  in  the  possession  of  the  appellant  or  his 
.tenants,  and  that  he  ^used  many  of  the  mier  balks  and  boundaries  to  be 
ploughed  up  and  destroyed,  and  no  contradictory  evidence  being  offered  on 
the  appellant's  part;  the  jury  found,  that  the  appellant  was,  by  himself  and 
his  tenants,  in  the  possession  of  84  acres  of  glebe  land,  belonging  to  the 
respondent,  as  rector  of  the  said  consolidated  rectory,  and  gave  a  verdict  for 
,the.same  accordingly. 

The  appellant,,  on  the  Idth  of  November,  1776,  obtained  an  order  for  the 
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respoiidiNit  to  a^iew  ciaiutt  on  thai  day  se'niitgfat,  n^lyy  a  ncfii^  tnal  of  4iis  »• 
sues  directed  by  ihe  deciroe  Bhouki  not  be  gmnted;  irtiiek  order  was  enlavgod 
to  the  4th  of  February^  1777 ;  when  the  respondent  baYii^  sfaewa  cause 
against  a  new  trials  the  court  allowed  of  the  cause  so  shewn^  and  ordered  that 
no  new  trial  should  be  granted. 

From  this  order  the  present  appeal  was  brought ;  and  on  behalf  of  the  ap- 
pellant It  was  contended,  that  the  maxim  of  nuHum  U^mpui  oecurii  etdedm, 
by  which  the  respondent  could  alone  avail  himself,  applied  no  farther,  thaa 
that  no  statute  of  limitations  can  be  actually  pleaded  in  bar  to  die  rights  of 
the  church  ;  but  the  maxim  diminishes  not  the  right  of  tlie  pavty,  ad- 
verse to  the. claims  of  the  church,  which  is  deduced  from  the  length  and 
operations  of  time ;  and  as  the  appellant,  and  those  from  whom  he  elaimod, 
had  immemorial  and  uninterrupted  seisin  of  most  part  of  the  lands  eoni|iri8ed 
in  the  verdict,  till  the  year  1772,  when  the  respondent  fbrdbly  took  pooeee 
sioo  df  26  acres,  which  the  appellant  had  since  recovered  uponan  cjeolmeiit; 
a  court  of  justice  would  so  far  protect  a  title  purchased.fbr  a  va]ual>le  ooui- 
deratioi,*  as  not  to  have  H  ti^aMy  defeated  by  (me  trial  at  law,  and  by  a 
claim  founded  in  pvesumptive,  not  positive  proof*  The  verdict  was  errone- 
ous, because  it  comprehended  lands  behmging  to  the  parish  of  Bondmai 
Norton  ;  and  the  isaue  was  onofined  to  the  coasolichited  parishes  of  Buns- 
ham  Westgate  and  Ulph.  The  admitting  maps  as  competent  evidence,  in 
all  cases  where  they  should  be  found  in  the  possession  of  the  person  agaiMt 
whom  they  were  produued,  unaccompanied  by  any  evidente  of  Ihe  ocoaaions 
or  purposes  for  which  they  were  made,  could  not  but  be  higMy  daageroas 
to  the  property  of  every  land-holder  in  the  kSngdom  i  but  mneh  more  ao, 
when  such  maps  shoidd  appear  to  have  besn,  lor  a  ooMsiderable  space  of  tiUM, 
in  the  hands  of  a  person  daiming  imder  an  adverse  title.  In  the  preeent 
case,  notwitbstandiing  several  i[>bjeotions  were  made,  both  to  the  eoaipetence 
iumI  crsdii  of  the  mi^  made  in  1641,  the  judge  waspleaaed  to  give  no  w^^ht 
t^  any  of  Ihein,  but  to  pass  them  all  over  j  because,  as  he  informed  Ae  jury, 
'*  all  maps,  as  well  as  other  writteii  evidenee,  had  been  ordered  by  the 
QOurt  of  enchequer,  which  waa  a  court  of  eqidty,  to  be  pvodueed  at  the  time 
oif  the  trial."  Whereas,  it  is  a  well  known  rule  of  law,  that  euch  order  is 
never  eonstrued,  or  understood  to  extend  to  give  Mktt  competence  or  crciiit 
to  any  map  or  Instrument  which  would  not  have  been  entitled  to  competeawe 
or  credit  wHhont  sueh  order, as  evidence  to  be  admitled  in  a  court  of  law; 
and  it  WM  vemaricable,  that  in  this  case,  the  witnesses  cammined  at  the  time 
of  trial,  the  map,  sad  ihe  tenters,  sontradicted  one  another. 

^t  supposing  Ahe  map  to  be  fres  fkom  all  dbj&ttkm^  and  even  to  have 
been  ccwluaiYe  evidence,  yet  the  contents  of  it  did  not  warrant  the  v^erdid; 
for  as  the  measures  of  the  several  pieces  of  Isad  were  not  marked  upon 
them,  this  circumstance  not  only  rendered  Ihe  ttmp  nsore  liable  to  be  ^torsd 
1^  the  interposition  of  a  line  or  letter,  hut  asade  H  aecestepy  to  ^apfHif 
tile  quantity  from  other  evidence.  It  had  aceonhngly  been  attenspted  to 
effect  this  by  the  testimony  of  John  Willoek,  a  surveyor,  who  swore  diat  he 
moasured  the  several  pieces  marked  M .  N.  and  O.by  a  soale  on  the  map }  but 
there  was  a  palpable  ubsurdtty  in  Wiilock*sovideaee,  which  deprfved'it  <^sll 
credit :  for  he  swore,  that  the  abuttalled  lands  measured  64  acres  and  M 
poles,  and  the  unabuttalled  lands,  80  acses  and  M  poles  $  which  last,  if  mf 
such  tber«  wese,  it  is  obvious-he  coi^d  not  possibly  aaeasure  with  #  scale. 
It  appearedy  that  the  smrveyor  aensuMd  aH  the  laada  manked  M.  N.  and  O. 
^hat  the  associate  took  down  the  partiealars  and  emoant  of  all  (tmse 
ptoces ;  the  j.U(dge  veferrcd  the  jury  to  what  the  associate  had  taken  down ; 
and  l|he  vosdiot  df  the  jury  was  nutnifestly  directed  by  the  associate's  account. 
Yet  the  letter  N.  appeared  by  the  map,  to  denote  lands  belonging  to  the 
rectory  of  Bumham  Nortim,  to  vi^ch  the  issue  did  not  extend.  The  defect 
in  the  preof  of  tiie  xpiantity,  was  not  cured  by  the  terrier  of  17M,  where  the 
qOM^ities  wese  expsesa^^d  not  in  words,  but  in  figures  only ;  because  that 
terrier  was  not  signed  by  the  owner  or  occupier  of  the  lands  belonging  to 
the  oppelbsit^  and  was  cpntsadictcd  by  two  subsequent  terrierB,  signed  by 
IheHiliKmdent's  predecessor.   And  if  a  new  trial  should  be  granted,  the  respon* 
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dent  might  ■till  Imv^  an  Dpportanity  of  making  out  the  quantity  of  the  glebe         177&« 
land  which  he  was  entitled  to  $  but  if  such  trid  should  be  refused,  the  appeU         AtLdr 
hmt  and  his  heirs  would  be  bound  by  the  last  verdict,  and  could  never  have 
say  redress. 

But  Airther :  the  appellant  submitted  the  following  objections  to  the  com* 
peteney  and  credit  of  tiie  map/ on  which  the  respondent's  right  to  the  glebe 
lands  in  question  was  founded.  1st,  this  map  having  been  delivered  to  the 
iespondent*s  predecessor,  and  in  his  possessian,  it  was  totally  deprived  of  its 
original  validity,  as  applied  to  the  rights  of  the  appellant ;  and  especially 
when  erasures  and  alterations  evidently  appeared  to  have  been  made  u^n 
it  in  many  plaees,  and  in  particular  upon  the  pieces  which  referred  to  tlve 
glebe.  9ndy  no  aoqaieseonoe  in  the  descriptions  of  this  map,  had  ever  been 
shewn  by  any  person  whose  property  it  was  said  to  describe,  to  denote  the 
aseuracy,  or  prove  the  authenticity  ofit$  nor  was  it  signed  by  any  of  the 
penons  wlu)ee  rights  vrere  aflfected  by  it  -,  tiiough  it  was  made  to  describe 
whole  parishes,  and  the  pessessions  of  different  proprietors,  8rd,  the  specl* 
io  quantity  of  eneh  pieee  was  not  marked,  nor  was  there  any  ffccount  of 
what  quantity  of  land  in  general  was  belonging  to  each  proprietor,  but  f^om 
the  letters  of  rsfbrenoe,  which  were  liable  to  interpolation ;  as  was  the  quan- 
tity of  eaeh  piece  to  augmenlatlon  by  erasures,  or  diminution  by  the  inserting 
a  Una.  The  quantities  contained  in  each  piece,  by  admeasurements  froma 
ssale,  must  be  ortremely  unoertaia,  and  must  depend  upon  an  accuracy  in 
the  delhieation,  wMoh  scarcely  .any  map  would  admit  of ;  and  least  of  all  a 
map,  which  notwithstanding  the  declaration  of  the  surveyor,  had  ou  the  fi&ce 
efitthe  awst  pidpable  nmks  of  negligence  and  inaccuracy,  llierewere 
ssveial  pieees  descrflbed  in  the  naap,  to  which  even  at  t^is  time  no  letter 
was  affixed  j  and  there  was  one  piece,  on  which  two  diilerent  letters  were 
siiixed,  referring  to  different  parishes.  4th,  the  map  was  in  the  possession 
of  the  reapondent's  agents,  for  a  considerable  time  i  copies  were  dandes- 
tincly  taken  from  it,  without  any  application  to  the  court  of  exchequer,  and 
the  pretended  aurvey  was  made  in  the  same  clandestine  manner,  without 
the  knoiwledgs  of  the  appelant. 

On  the  other  side  it  was  said,  that  the  objection  to  the  map  appeared  the 
Mlher  extraordlnafy,  as  it  was  made  under  the  direction  of  the  lord  of  the 
manor  for  the  time  being,  and  was  produced  by  the  appellant,  the  present 
laid  ef  the  manor  i  and  therefore  seemed  to  be  evidence  perfectly  unexcep« 
tianable  «f  against  him.  The  terrier  was  authenticated  by  the  signature  of 
the  rector,  the  parish  oAeers,  and  other  oonsideraMe  inhabitants  of  the  pa- 
lish, and  was  produced  Iran  the  bishop's  registry,  the  proper  repository  for 
such  instruments.  In  questions  of  this  sort,  terriers  are  fdways  received  in 
evidence  >  and  in  this  Instance,  the  terrier  and  map  derived,  by  their  coinci- 
dsnee,  additional  credit  from  each  other.  The  parishes,  though  originally 
thite,  had  long  been  consolidated,  and  therefore  were  properly  one  parish, 
widdi  was  femiliarly  known  in  the  county  by  the  name  of  Bumham  ;  the  re- 
spondent heid  them  all  by  one  and  the  same  title,  and  the  question  in  the 
oenrt  «#  the  exchequer  was,  whether  that  title  supported  Ids  claim  to  the 
lends  in  question  i  so  that  Norton  was  sdbstantially,  though  not  literelly, 
within  the  tems  e#  the  Issue.  But  it  was  objected,  that  it  did  not  appear 
upon  the  evidenoe,  Hiat  the  respondent  had  any  seisin  of  the  glebe  in  ques- 
tion. If  the  objection  meant  thai  the  respondent  personaUy  hsd  not  posses- 
sion, H  wes  the  very  grievance  he  complained  of;  but  if  it  appeared  from 
the  sivldenca,  as  itsatisfeetorilydid,  that  his  predecessors  were  in  possession 
in  ItM,  the  date  of  the  terrier,  or  even  in  1648,  the  date  of  the  map,  thougb 
that  possession  hed  been  since  injuriously  taken  and  withheld  ftrom  him  j  It 
was  apprehended,  there  was  sufficient  evidenoe  of  seisin,  so  hr  as  seisin  was 
aeeessary  for  such  a  dalm ;  in  feet,  the  respondent  was  still  in  possession  of 
so  much  of  his  glebe,  as  his  neighliours  had  thought  fit  tQ  leave  him. 

After  hearing  couusel  on  this  appeal,  it  was  ordered  and  adjudged,  that  the 
same  .should  lie  ^smissed,  and  the  order  therein  complained  Qf|  affirmed: 
and  it  was  Ibrther  ordered,  that  the  appellant  should  pay  the  respondent 
WU.  for  his  loosts  in  respect  of  the  saki  appeal.— [Bfo.  F.  C.}  £.  16 
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Castom,  tliiit 
tithes  ID  kind 
ought  to  be 
pud  to  the  vi- 
car for  all  sea- 
fish  taken  or 
caught  by  or 
with  any 
seyneBf  nets,  or 
boats  that  had 
been  housed  or 
wintered  at  or 
in  the  parish^ 
in  the  interval 
between  the 
last  preceding 
fishing  saaaon, 
and  the  season 
during  which 
the  fish  were 
caugbtortaken, 
(whether  such 
teynes,  nets,  or 
boats,  were  the 
property  of  pa- 
rishioners or 
not)  establish- 
ed. 


E.  15  Geo.  3.     1775.    Scacc. 
Borlase  v.  Batten,     [3  Wood,  499.] 

THE  bill  stated,  that  the  plaintifiP  thea  was,  and  for  twelve  years  past  had 
been,  vicar  of  the  parish  of  Madron,  in  the  county  of  Cornwall ;  that  he 
was  by  the  custom  of  the  said  parish  entitled  to  the  tithe&inkind  of  all  sorts 
of  sea  fish,  taken,  or  caught  by,  or  belonging  to  any  of  the  parishioners  or 
inhabitants  of  the  said  parish,  or  by  or  with  any  seynes,  nets,  or  boats  be-> 
longing  to  the.  said  parish,  or  to  a  satisfiu^tion  in  money  In  lieu  thereof,  as 
the  same  should  arise  and  beoMne  due ;  that  in  the  year  1753,  there  was  a 
hoalf  seynes,  and  nets  fitted  out  at  Penzance,  in  the  said  parish,  called  the 
Mount  Content,  in  which  the  defendants,  or  those  under  whom  they  claim- 
ed, were  co-partners  j  that  the  said  boat,  seynes,  and  nets  belonged  to  Pen- 
zance }  that  it  went  from  thence  to  fish ;  that  it  was  worked  by  the  inhabi- 
tants of  Madron ;  that  the  fish  caught  thereby  were  landed  therein  ;  and  that 
the  tithes  thereof  were  there  paid }  that  three  times  in  every  year  during  the 
said  time  there  had  been  in  or  near  Madron,  and  the  sea  coast  there,  seasons 
used  for  the  catching  of  htk,  and  particularly  of  pilchards;  that  during 
those  seasons  quamtities  had  been  taken  with  seynes,  nets,  and  boats,  be- 
longing to  the  said  parish ;  that  the  whole  or  the  greater  part  thereof  had 
been  landed  therein  $  and  that  the  tithes  thereof,  or  a  satisfaction  for  the 
same,  ought  to  have  been  rendered  to  the  plainti£f  3  that  for  the  better  carry- 
ing on  the  said  fishery,  it  was  usual  for  the  several  persons  to  join  as  part- 
ners in  different  shares,  to  buy  and  provide  seynes,  nets,  boats,  and  other  ne- 
cessaries, and  to  hire  servants  to  be  employed  therein }  that  in  such  case, 
the  fish  caught  was,  after  the  payment  of  tithes,  divided  amongst  them  ac- 
cording to  their  respective  shares ;  that  such  boats  had  different  names  to 
distinguish  them  from  other  boats  5  and  that  they  are  said  to  belong  to  their 
respective  parish  or  place :  that  the  defendant  Batten  and  others,  as  co- 
partners, about  twelve  years  ago,  fitted  out  at  Penzance  for  the  said  fishery, 
divers  seynes^  nets,  and  boats  in  the  fishing  seasons,  and  had  therevrith 
caught  in  each  season^  great  quantities  of  pilchards,  and  landed  the  same  in 
the  parish  of  Madron,  the  tithes  whereof  ought  to  have  been  paid  to  the 
plaintiff  in  kind ;    that  they  respectively  had,  during  the  said  time,  and 
then  were  concerned  in  as  partners,  different  shares  in  the  craft  called  the 
Mount  Content,  and  in  several  seyaes,  nets,  boats,  and  other  things  used  in 
carrying  on  the  said  fishery  for  pilchards  from  Penzance ;  that  they  contri- 
buted towards  the  expeace  thereof,  and  were  proprietors  of  the  greater  part 
thereof,  and  as  such  had  respectively  become  entitled  to  and  had  received  to 
their  own  use,  during  such  fishing  seasons  in  each  year,  a  number  of  pil- 
chards and  other  sorts  of  fish,  which  were  put  on  shore  at  the  parish  of 
Madron,  or  other  places  near  thereto,  the  tithes  of  which  ought  to  have  been 
paid  in  kind  to  the  plaintiff  as  vicar  of  Madron,  or  he  ought  to  have  received 
a  satisfoction  for  the  same  i  that  he  had  several  times  applied  to  the  defend^ 
ants  respectively  to  come  to  an  account  with  him  for  the  tithes  of  the  said 
fish«  or  to  make  him  a  reasonable  satislactioii  for  the  same,  but  which  they 
had  refused,  under  pretence  he  was  not  entitled  thereto.    The  bill  then 
charged,  that  even  when  boats  and  craft  were  kept,  laid  up,  and  moored  oat 
of  the  said  parish  of  Madron,  yet  he  was»  at  such  time>  entitled  to  the  tithes 
of  fish  caught  by  means  thereof,  as  such  boats  and  craft  belonged  to  the 
parish,  and  from  time  to  time  set  out  from  thence  on  their  fishing  voyages'; 
and  that  the  proprietors  thereof,  or  the  mijor  part  of  them,  were  inhahi- 
tauts  of  the  said  parish.    The  biU  also  charged,  that  George  Blewett  bein; 
the  lessee  of  the  tithes  arising  in  the  parish  of  Saint  Michael's  Mount,  near 
to  Madron,  had  claimed  the  tithe  fish  caught  by  the  said  boats,  nets,  crafty 
and  seynes  called  the  Mount  Content,  under  a  preteiice  that  the  said  tithe 
was  due  and  ought  to  be  paid  by  ancient  custom,  in  the  parish  where  the 
said  seyne  was  moored  and  laid  up  oiit  of  the  fishing  season  ;  but  the  plaiu- 
tiff  chaiged  the  contrary,  and  said,  that  the  defendants  had  endeavoured  to 
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defiraud  him  of  hiB  tith^  fish  under  varioufl  pretences.  The  bill  therefore 
prayed,  that  the  defendants  might  respectirely  account  with  him  for  the  single 
valne  of  all  the  tithes  due  from  them  or  the  persons  they  claimed  under,  and 
pay  him  all  such  money  as  should  appear  due  to  him  for  the  same. 

The  defendants  admitted,  that  the  plaintiff  was  Ticar  of  Madron,  but  de- 
nied the  custom  in  the  bill  alleged ;  and  insisted,  that  the  custom  was  to  pay 
the  vicar  tithes  in  kind  of  all  sea  fish  that  were  taken  by  or  belonged  to  liny 
of  the  parishioners,  or  inhabitants  of  the  parish,  with  any  of  their  teynes, 
boats,  nets,  or  other  tackle,  which  from  the  end  of  the  last  preceding  fishing 
season  had  been  wintered*  housed,  moored,  tied,  or  otherwise  sheltered  in 
the  said  parish,  but  that  if  such  sejmes,  boats,  nets,  or  other  tackle  for  fish-* 
ing«  had  been  wintened,  housed,  moored,  tied,  or  otherwise  sheltered  in  any 
place  or  places  out  of  the  said  parish,  that  then  the  vicar  had  no  right  to  tlie 
tithes  in  kind  of  all  or  any  part  of  the  fish  which  should  be  therewith  caught 
or  taken  in  the  next  ensuing  fishing  season,  but  that  such  tithes  were  due 
and  payable  to  the  vicar  or  impropriator  of  the  parish  in  which  the  said 
seynes,  boats,  or  other  tackle  were  wintered.    The  defendants  further  said, 
that  the  parish  of  Madron  was  adjoining  to  the  sea  shore  of  Mount's  Bay } 
that  there  was  a  pilchard  fishery  adjoining  to  the  said  parish  ;  that  the  cos* 
tom  of  tithing  fish  therein,  and  other  parishes  adjoining  toMount*8  Bay,  was 
to  |iay  the  vicar  every  tenth  fish  taken  with  any  seynes,  boats,  nets,  or  other 
tackle  for  fishing  belonging  to,  and  which  had  been  wintered;  housed,  moor- 
ed, tied,  or  otherwise  sheltered  in  the  parish,  from  the  end  of  the  last  pre* 
ceding  year's  fishing  season,  provided  such  fish  were  landed  within  the  said 
parish  ;  but  that  if  the  same  were  landed  within  any  other  parish,  then  the 
vicar  of  the  parish  in  which  such  seynes,  boats,  nets,  or  other  tackle  had 
been  wintered  as  aforesaid,  was  entitled  to  the  tenth  penny  of  the  amount  of 
such  fish  when  the  same  wei^  sold.    They  admitted,  that  they  had  from 
time  to  time  landed  fish  in  the  parish  of  Madron,  but  insisted  that  the  land:* 
ing  such  fish  within  the  said  parish  was  no  ways  necessary  to  entitle  the 
plaintiff  to  demand  and  receive  the  tithes  thereof,  because  his  right  to  such 
tithes  arose  according  to  the  custom  firom  the  wintering  of  the  seynes,  boats, 
nets,  and  other  tackle  wherewith  the  said  fish  were  caught  in  some  place  ov 
places  within  the  said  parish,  during  the  interval  between  the  season  in  which 
such  fish  were  so  caught,  and  the  end  of  the  last  preceding  fishing  season, 
and  not  otherwise.    They  further  said,  that  they  hud  from  time  to  time  duly 
paid  the  tithes  of  all  the  fish  by  them  respectively  taken,  to'  the  plaintiff,  or 
such  other  person  or  persons  as  were  entitled  thereto  under  the  said  custom. 
They  further  said,  that  the  particular  season  for  taking  fish  usually  began 
about  Midsummer,  and  continiiecl  with  various  and  uncertain  intervals  till  the 
begihning  or  middle  of  March  ;  and  that  such  continuance  was  generally 
divided  into  three  seasons,  called  the  Summer  season,  the  Autumn  season, 
and  the  Winter  seascm.     They  Airther  said,  that  they  had  heen  inhabitants 
and  parishioners  of  .the  parish  of  Madron  for  many  years  past ;  and  set  forth 
the  different  shares  which  they  had  In  the  said  seynes,  &c.  as  mentioned  in 
their  answer. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witnesses  were  exa- 
mined on  both  sicks  ;  and  upon  hearing  counsel  for  all  parties  ;  and  reading 
the  several  }iruofs  taken  in  the  cause ;  the  court  ordered  a  trial  at  law  on  the 
following  issues :— - 

First,  *'  Whether  the  plaintiff's  predecessors,  vicars  of  the  parish  of  Ma* 
drou,  in  the  pleadings  of  this  csmse  mentioned,  have  been  from  time  out  of 
mind,  and  whether  the  plaintiff  as  vicar  thereof,  is  well  entitled  to  tithes  in 
kind  of  all  sorts  of  sea-fish  taken  or  caught  by  and  belonging  to  any  of  the 
parishioners  or  inhabitants  of  the  said  parish,  or  by  or  with  any  seynes, 
nets,  or  bouts  of  or  belonging  to  the  said  parish  of  Madron,  or  a  satisfaction 
in  money  for  the  same,  as  the  same  should  aris^  and  become  diie.*'  The 
jury,  if  they  should  find  any  other  custom,  to  indorse  the  same  on  thepo$lea. 
,  Secondly,  "  Whether  ^e  vessel  or  seyne,  in' the  pleadibgs  of  this  cause 
mentioned*  from  the. year  1753  to  the  yeaif  17#4,  or  for  any  part  of  that 
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1776.  time,  did  belong  to  the  parish  of  Maditm."  Tlie  jury,  if  t^ejr  thould  find 
BwkLAst  that  the  laid  vessel  or  seyne  did  belong  to  the  pariiii  df  Madron^  duribg  tof 
BAtraN  i**^  ^^  ^^  "^  ^^°^^'  ^  indorse  soch  time  on  the  p6$i^.  The  plaitttHf  in 
^^i,i^r  equity  to  be  the  plaintiffSit  law,  and  the  action  to  be  tried  by  a  special  jury. 
The  trial  was  accordingly  had,  and  the  jurors  ftillndi  ''TllAC  by  cikstoni, 
used  and  approved  time  out  of  mind,  at  and  within  the  parish  of  Madron, 
the  vioar  of  the  said  church  and  parish  of  Madron  for  the  time  being,  had 
not  been  nor  was  well  entitled  to  the  tithes  in  kind  tif  aU  Sorts  of  sea-fish 
taken  or  caught  by  any  of  the  parishioners  or  inhabitants  0/  the  said  parish ; 
but  that  the  vicar  for  the  time  being,  from  time  whereof  the  niemory  of 
man  was  not  to  the  contrary,  by  customf  had  been  and  then  Was  entitl^to 
tithes  in  kind  of  aU  sorts  of  sea*fish  taken  or  caught  by  or  with  any  seynes, 
nets»  or  boats  of  or  belonging  to  the  said  parish  of  Madron,  or  a  sat^e- 
tion  in  money  for  the  same,  as  the  same  had  and  did  arise  and  beeokhe  due, 
as  the  said  plaiotiif  had  alleged.**  The  jutXHV  fdrtfaer  foi»kl, '« That  the  said 
vessel  or  seyne  before-mentioned,  from  the  said  year  175S  to  the  year  17<M, 
did  belong  to  the  said  parish  of  Madron>  as  the  plaintiff  had  alleged.'*  And 
the  judge  indorsed  upon  the  p&stea,  that  on  the  said  trial  it  was  proved  and 
found  by  the  jury,  **  That,  by  <}U8to^i  used  ami  approve  in  the  said  pari^ 
time  out  of  mind,  such  seynes  and  nets  were  of  and  belonging  to  the  Said 
parish,  as  had  been  housed  and  wintered  in  the  interval  between  the  last 
preceding  fishing  season,  and  the  season  wherein  s«oh  fish  were  caught  and 
taken.*' 

The  court,  on  the  cause  coming  on  for  further  dhreetions,  and  dn  the 
poitea,  declaied  the  plaintiff,  as  viear  of  Madron,  ehtitled  by  the  dUstcftn  to 
the  tithes  in  kind  of  all  sorts  of  sea-fish,  taken  or  cav^t  bv  or  vrith  any 
seynes,  nets,  or  boats  that  had  been  housed  or  wintered  at  or  in  the  said  pa- 
rish, in  the  interval  between  the  last  preceding  iishiitg  siSason,  and  the  seS' 
son  wherein  such  fish  were  caught  and  takcai,  and  decniieed  the  same  accord- 
ingly >  the  deputy  remembrancer  to  take  the  account,  and  to  tax  the  plain- 
tiff hi*  costs,  both  at  law  and  in  equity  to  this  time,  aMoMrance  and  deduc- 
tion being  made  to  the  defendants  of  all  such  costs  in  equity,  as  were  occa- 
sioned by  the  allegations  in  the  bill  respecting  the  tithe  of  fistk  caught  by  the 
parishioners  merely  (1). 

Smyths,  Chkf  Bwnm,    BunLANO,  Baton. 

lEiTRRf  AirOII.  HOTHAM ,  SctTOH, 

(1)  See  GwatMM  v.  Kelynock,  trntg,  p.  1.     yPilftaM^V.  Atfrojk,  anie,  p.  217. 

M.   16  Geo.  3.    1775.    Scacc. 
Lloyd  V.  Mortimer  and  Kirkman.     |7  Bro.  P,  C.  493J      3  Wood, 

516.    Gwm.  1060, 

A  Tkar  may  TN  Michaelmas  term«  1773,  the  respondent  e^bited  his  bill  in  the  court 
avail  liiipself  of  ^  of  exchequer,  as  vicar  of  the  parish  Of  Stapenhill,  in  the  county  of 
tid/^tith  ^^^y«  against  the  appellants,  setting  forth,  that  the  respoiid«at  was,  and 
Uoimisi^to  ^^^  "^^'*^  y^"  ***^  *^«®o*  v^ca*"  ^^  ^*c  said  vicarage,  and  as  such  entidsd 
a  peoiiaary  ^7  endowment,  prescription,  or  otherwise^  to  all  tithes  of  hay  and  grass, 
oompositioo,  and  clover  cut  for  hky,  and  to  all  small  tithes  arising  within  the  parish,  and 
teMii^^^h^^'  particulaily  within  the  village,  township*  or  hamlet  of  Caldw^,  parcel  sf 
dMd  ex^uted  ^^^^^  parish.  That  the  appellants  had  severally  been  the  owners  and  oC'* 
by  patroD,  cupiers  of  divers  farms>  lands,  and  tenements  within  the  Said  hamleti  and 
panoB,  aiid  or-  that  from  Midsuouner  then  last,  they  had  di  vera  titheable  matters  and  ttdags 
dinary.  arising  and  growing  on  the  lands  so  by  them  occupied  3  the  tithes  whereof 

poriti^D?"''  became  due,  and  ought  to  have  been  paid  to  the  respondent :  it  wa^thars* 
tit^s  made  ^■^'^  prayed,  that  the  appellants  might  be  deeieed  to  account  with  the  fe^ 
siaoe  sut.  13  spondent  for  the^ahie  of  the  said  titheable  matters  and  thinga,  sQ^d  pay  U 
Elis.  c.  10,  is  ^m  what  should  appear  to  be  due  on  the  taking  of  such  aoeount. 
n^^w  i^^  The  appellants,  by  their  answer  to  this  bill  admitted,  tibat  they  were  ae^ 
cna^nu  cupieffs  of  certain  lands  vrithin  lite  hamlet  or  village  of  GaldWell,  in  the  pa- 

risk  of  Stapenhill  3  but4i»iflted»  that  the  reipotrdent  was  tet  etrtilM  to  sny 
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tHkes  ia  kind  of  Miy  tkbeiible  mattort  arising  within  the  aatil  village  or  hanii> 
kit  either  from  the  appelbats  or  any  other  person  whatsoever,  owners  or 
occupiers  of  any  knds,  tenements,  or  hereditaments,  within  the  village, 
townidhip,  or  hamlet  of  Galdweil,  in  respect  of  snch  lands,  tenements,  or 
heredilamenis,  or  any  payment  in  lien  or  in  respe^  thereof ;  other  than  and 
tifiep^^  that  from  tinse  immemorial  there  had  been  paid  by  the  inhabitanlBi 
proprietors  and  owners  of  lands  and  tenements  within  the  said  village, 
township,  or  hamlet  of  Caldwefi,  to  the  respondent  and  his  predecessors, 
viears  of  the  said  parish  for  the  time  being,  the  sum  of  6L  on  the  frost  of 
8t.  John  the  Baptist  in  every  year,  for  and  as  a  medm  and  full  payment  and 
aaliii&ction  fbr  and  in  lieu  of  all  tithes,  rights,  compositions,  obventions  and 
emolaments  whauoever,  due  or  payable  to  the  vicar  for  the  time  being  of 
the  said  parish  of  StapenhiU,  from  the  inhabitants,  proprietors,  and  occn- 
piers  of  lands'and  tenements  within  the  said  village  or  hanrfet  of  Galdweil, 
in  respect  of  sttch  lands  and  tenements ;  and  the  appellants  contended,  that 
such  modus  or  ancient  payment  of  0/.  had  been  conftrmed  by  immemorial 
custom,  as  well  as  by  a  certain  indenture,  dated  the  ddd  of  September,  IdM, 
in  the  wotds  following,  vu. 

''  Bite  indmiurafaeUi  mier  f9HMmum  Dominum  Pngti  hmimem  de  B^^ 
dt9tri,  verum  ei  inmbUaiem  painnmm  moaria  perpeitue  eetlMi^  parockialU  d€ 
SiaptnhiU  m  comiiaim  Derbia,  LiehfeUuE  «  CoBeutria  dioe&$id  4  Johannem 
Lm9m,  artmm  magUtrttm,  mcariumjmpetumm  ^usdein  tietrte  perpttum  eeo/Mv 
parockiaiis  d€  Stapenhiil  antedicid,  ex  ccmsMiu  4  amen»u  recermdi  in  ChriHo 
pairii  ei  domini  domini,  Th^mit,  prondentid  dieind  lAehfkldke  Sr  CcvenifUB 
epiwmpu  ex  und  parte ;  SamueUm  Saunders  de  Oddwatl,  in  comiUiU  if  dheeeim 
pfMkcik,  armigerum,  Edwardmm  UoUand  de  eisdem,  generoinm^  EUMnheihmm 
jditon,  fndnam,  nomam  Wkketer,  Thomam  Coliimgieaod,  WUUielmwn  Ckc^ 
Qewgium  ThrUmpian,  demedem,  yeomen^  Thomam  Btaicr,  Wchardmn  Oipen^^ 
hurst,  nomam  Baker,  de  eisdem,  hmbandmen,  Tkomam  Jaekson,  de  eisdem,  ear^ 
penter,  Thomam  Corbitt,  de  eisdem,  blacJIrsmithi  ahoeque  omnss  St  ungulos  ineoias 
dktm  vUlsB  doCaldtOaU  pntdietd,  Riemrdum  BaA  de  Linton  in  comitatn  Derbiit 
psrmdktd^  et  RoberUan  Nicklinson  de  SamdUneOU,  incaadMu  Siafordia  ei  dm* 
eeeidprmdietd,  shoemaker,  proprieisonos  it  oecnpatorts  quarmtdum  terrarmn  h^im 
Oandem  oUUuk  de  CahiwaU  pradiddJaeenitHm^  et  conswnii  consensu  ^  asseneu 
revenadi  m  Ckrisio  patris  et  do^nM  domm^  Tho*ntR  proeidmtid  dioM  Lick* 
Joidue  et  Cooentria  epwsopi,  ex  altera  parte  i  iestatur  quod,  tarn  pm  iono  €»•« 
peJia  de  Caldwell  ^fra  tiilam.  de  CsUdwall  pnedktd  8(  kkhabittmtium  tsttte  prm* 
dkia  quam  pro  bono  ecdesia  parochiaAs  de  StapenfdU  pradietd^  de  qud  qnidmn 
eedestd  de  SiapenhiU  prmdietd,  eapelta  de  Catdmaii  predictd  membrnm  est,  ae 
tiiam  pro  et  in  conMcratlone  aequiiantiSB  S(  finalls  eoneordnntla  omnium  dlfir^ 
entia*  urn  4*  eontroversiarum  de  et  coecernentimm  omnes  4*  singulae  deemmi,  cIh 
htianes,  obeentiones,  compositiones,  aliaqnejura  9f  emohunenta  ecdeskuOea  qum^ 
enaqne  mceriopetpetuo  viearkt  porpetum  ectiesia  paroehialis  de  Stapenkiti  prm* 
sReid,  per  inhMtantes,  possessores  et  oeeupatores  ierrarum  infra  de  CaidmeU  - 
ptudktdjaeent'mm,  diOitus  St  solutes,  agteatum,  concordatum  4*  cmduenm  esi^  tl 
per  prmentes  inter  partes  prmdktas,  ex  consensu  et  assensu  ante  iUoti  rtiverendi'  em 
Chrmto  patris,  contordatum  est  et  couclnsum,  qvSbd  prtefatee  Johannes  Lu/taOf 
niemrius  perpetuus  fdearia  perpetnm  aedmist  paroohialie  de  Stapenhiil  prssdktd, 
^msfue  suooessores,  vwarii  pstpetui  ejusdem  vieaHa  perpetust,  semnl  tn  ^sdSbH 
manse  anatuiIJA  in  quolibet  anno  imperpeluum  tjtivinas  preces  in  capelia  §e  Caki* 
waiipradietd,  eoeundumformam  libra  ct^muniumpreoum,  legtt,  etpiMieetionem 
earundnm,  Jurta  morem  eccksiie  Anglicans  conctonabitur,  pre^'dtiqne  heoimnk 
CaldwaU  presdictd,  acproprietaru  Sf  oeeupatores  tirrarum  infra  eandtm  intimn  ja^ 
eenOum,  omAse  et  Mguti  eorumqne  hmredm,  execntaret,  administratnres,  ei^e  sne» 
retsofes,  eldtm  Johanni  Lucas,  if  sutceisoribus  sais,  woarOs  pespatute  ^sdem 
fdearise  perpeium  eeel^site  paroclualis  de  StapenhUl  prtediotd,  semnmrn  eet  Ohrm* 
rwn  legatle  monetse  Anglue,  in  plenum  contohtationem,  taii^actimstn,  H  mtonemn 
Oonem  omnium  ^  omnimodum  dkeimarom^  jurintn,  eampotHiotsnm,  obnehtionnln^ 
oblationum,juriumque  et  emoiumentorum  eccMasOcorum  ^orumemmqu^  ief^ 
eandem  tnlSam  da  CatdwaU  prttdktd  qaalittrennqme,  eftsaetttutm  pr^eessieamm 

renovantium 
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renovaniium  aut  aliquo  modo  eontingentium  eidem  inearioperpeluo  ei  quam 
debit orum  aui  tolvi  comuetoram,  ad/esium  iancti  Johannii  Baptist€B  annnaiim 
in  quolibet  atrno  imperpetuum  solvent  idemque  Johannes  Lucas,  vkarius  perpe^ 
tuus  ffntedicius,  ejusque  suceessores,  vicarii  perpetui  vicar^  perpetuus  eccUnapa* 
rochialis  de  StapenhUl  prmdietd,  eandem  summam  sex  librarum,  in  plenam  am- 
teniatumem,  satisfaetionem^  solutionem  et  exoneraiumem  omnium  et  smgularium 
decimarum,  jurium,  cc'mpositionum,  obveniionum,  obiatioHum  Sr  emolumentorum 
ecclesiasticorum  quorumcunque  pnsdictorum ;  et,  ut  prafertur,  quovismododebitO' 
rum  aut  solvi  consuetorem  imperpetuum  attfesium  pnsdidum  accipient  et  recipienL 
In  cujus  rei  testimoniurA,  partes  ad  presentes  sigiua  sua  iisdem  mutub  apposuertat 
vicesimo  secundo  die  mensis  Septembris^  anno  regni  domini  nostri  Caroli  secundk, 
Dei  gratid,  AngluB,  Scotue,'Francia^^  et  Hikenwt,  regis,  Jidd  defensoris,  4rc. 
ticesimo  octaoot  annoque  Domini,  1G76.  Et  nos  episcopus  antedictus,  injukm 
et  testimonium  pramisorum,  sigUlum  nostrum  episcopate  presenUbus  appaswmvs,'' 

The  cause  being  at  issue,  several  witnesses  were  examined  on  hoth  sides. 
On  the  part  of  the  respondent  it  was  proved^  that  the  village  or  hamlet  of 
Caldwell  was  part  of  the  parish  of  StapenhiU>  and  that  4he  inhabitants  of 
Caldwell  contributed  to  the  repairs  of  Stapenhill  church,  it  was  also  proved, 
that  the  vicar  of  Stapenhill  for  the  tiuie  being,  haid,  as  fiir  back  as  tiie  me- 
mory of  witnesses  went,  collected  and  received  tithes  in  kind  for  all  ha]F> 
clover,  lamb,  wool,  fruits,  eggs,  and  pigs,  and  other  small  tithes  arising 
within  the  other  parts  of  the  parish,  not  parcel  of  the  village  ofCaldwelL 
On  the  part  of  the  appelbnts  it  was  proved,  that  Caldwell  was  a  cha« 
pelry,  in  which  there  was  a  chapel  of  some  antiquity,  repaired  by  the  in» 
habitants  of  the  hamlet  of  Caldwell.  It  was  also  proved,  that  the  sum  of  61. 
had  been  raised  by  a  levy  according  to  a  pound  rate,  and  paid  for  many 
years  to  the  vicar  of  Stapenhill  for  the  time  being ;  and  they  likewise  proved, 
that  tithes  in  kind  of  the  several  artioles  claimed  by  the  bill,  had  not,  during 
the  memory  of  living  witnesses,  been  paid  to  the  vicar  of  Stapenhill. 

On  the  11th  of  December  1776  the  cause  wks  heard,  when  there  were  pio- 
duced  and  read  on  the  part  of  the  respondents,  the  above  indenture  ;  lin  exhibit 
marked  (C)  being  a  terrier  dated  tt3d  of  June  1665,  signed  by  John  Lucas 
and  others,  wherein  was  the  following  entry,  viz,  **  item,  pigs,  geese,  wool, 
and  lamb,  are  paid  in  the  parish  of  Stapenhill  and  town  of  Caldwell,  accord- 
ing to  the  ancient  hLyf,f<Etus  abiactatus  debet  esse  ante  quamprastetur  (to  wit) 
when  they  are  weanable,  or  of  strength  to  live  without  the  dam.  Item,  hay, 
hemp,  fiax^  calves,  colts,  all  manner  of  fruit  and  Easter  offerings,  are  paid  in 
the  pari^,  and  from  aU  the  town  of  Caldwell,  without  exception  ;  for  this 
vicarage  anciently  was  endawed  omnibus  minutis  dedmisy  Another  terrier 
dated  the  29th  of  September  1710,  wherein  was  the  following  entry  : — "  AU 
manner  of  tithes  (excepting  com  only)  as  pigs,  geese,  wool,  lambs,  calv^, 
colts,  eggs,  hay,  hemp,  Hax,  aud  all  manner  of  fruit  and  Easter  offerings, 
have  formerly  been  paid  in  kind  to  the  vicar  of  Stapenhill,  by  the  inbabi' 
tants  of  Caldwell  :  but  by  an  agreement  made  between  the  vicar  and  the 
said  inhabitants,  bearing  date  September  22d,  1676,.  by  the  consent  of  the 
patron  and  lord  bishop,  declared  by  their  being  parties  to  the  same,  the  aaid 
inhabitants  pay.  in  lieu  of  all  tithes  and  profits  due  from  thence  to  the  vicar, 
the  sum  of  6i.  yearly,  on  St.  John  Baptises  day,  which  the  cfaapelwarddu 
gathers  and  pays  the  day  it  becomes  due.**  And  three  other  terriers  dated 
the  12th  of  July  1726,  the  dd  of  October  1701,  and  the  2d  of  February 
1705.  And  on  behalf  of  the  appellants,  there  was  produced  and  read,  a 
terrier  dated  the  2;id  of  June  16B2,  wherein  was  contained  the  following  en- 
try, viz  **  Item,  geese,  wool  and  lambs  are  paid  in  the  parish  of  StapeobiUf 
excepting  Caldwell,  according  to  the  ancient  law,  foetus  abiactatus  debet  etse 
ante  quam  pras^tur  (to  wit)  when  they  are  weanable,  or  of  strength  to  live 
without  the  dam.  Item,  six  pounds  of  monies  paid  from  the  town  of  Caldwell^ 
hay,  hemp,  flax,  calves,  colts,  all  manner  of  fruit  and  Easter  offerings  are 
pdd  in  the  parish,  excepting  Caldwell ;  for  this  vicarage  anciently  waS'  en- 
dowed omnibus  minutis  decimis.** 

>  On  reading  this  written  evidence  and  the  depoMtions,  th«  court  decnreed, 

that 
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that  it  should  be  referred  to  the  deputy  remembrancer  to  take  an  account  of         1775. 
what  was  due  to  the  re«poAdent  from  the  appellftnts.  respectively^  for  the        llotd 
Taloe  of  the  tithes  demanded  by  the  bill ;  and  tliat  they  should  pay  to  the 
respondent  what  upon  such  account  should  be  found  due  to  him  for  the  value 
of  the  said  respective  tithes. 

From  this  decree  the  appellants  thought  proper  to  appeal ;  and  on  their 
behalf  it  was  said,  that  terriers  signed  by  the  incumbent  entitled  to  tithes^ 
and  by  the  churchwardens  or  inhabitants  of  the  parish  who  are  liable  to  the 
payment  of  tithes^  are  admitted  to  be  read  in  evidence  as  the  declarations  of 
parties  standing  in  opposite  interests,  but  both  interested  in  the  manner  of 
rendenog  tithes  witliiji  the  parish  j  and  no  terrier  is  perfect,  or  ought  to  be  ad* 
mitted  in  evidence,  if  signed  by  the  incumbent  only,  or  by  the  inhabitants  only. 
The  above  terrier  of  1666,  which  was  received  in  evidence  in  this  cause, 
appeared  to  be  signed  by  John  Lucas  the  vicar,  and  by  four  persons  who 
were  stiled  churchwardens,  and  were  to  be  presumed  to  be  churchwardens 
of  the  church  of  Stapenbill>  which  was  thb  parish  church,  and  not  the  cha- 
pelwardens  of  the  chapelry  of  Caldwell.  It  was  therefore  improper  to  be 
admitted  in  evidence,  as  only  one  of  the  parties  signing  it  was  interested 
in  the  payment  of  tithes  in  Caldwell,  namely,  the  vicar  >  and  it  was  no 
more  admissible  in  evidence  respecting  the  payment  of  tithes  in  Caldwell, 
than  a  terrier  signed  by  the  vicar  of  Stapenhill  and  the  inhabitants  of  a 
ndghbooring  parish,  it  was  undoubted  in  this  cause,  that  the  vicar's* 
right  to  tithes  in  kind  within  the  .chapelry  of  Caldwell,  was  denied  100 
years  ago  j  for  by  an  agreement,  with  the  concurrence  of  the  parson,  patron 
and  ordin^,  which  there  was  no  reason  to  suspect  to  have  been  unfair,  a 
certain  anmud  payment  was  recognized  and  established ;  not  as  a  composi- 
tion for  tithes  payable  in  kind,  but  as  a  compromise  of  a  disputed  claim. . 
That  by  means  of  this  agreement  having  so  long  subsisted,  all  memory  and 
trace  ^  any  other  payment  was  lost  and  obliterate^]  3  and  therefore  under. 
these  circumstances  it  was  inequitable  to  permit  the  vicar  to  avail  himself 
of  his  general  title. 

On  the  other  side  it  was  said,  that  the  respondent  had  proved  his  right 
to  the  several  species  of  tithes  claimed  by  his  bill  in  other  parts  of  the  parish, . 
and  there  was  no  pretence  that  any  body  else  had  any  title  to  tithes  in  kind  -, 
the  single  question  was,  whether  the  payment  of  61.  was  a  legal  exemption 
from  tithes  in  kind  ?  now  there  was  no  evidence  that  the  payment  existed 
before  the  deed  of  September  1676,  the  terriers  were  evidence  to  the  con- . 
trary ;  and  the  deed  did  not  contain  any  declaration  of,  or  reference  to  any 
mottut  or  customary  payment  then  existing,  within  the  parish ;  but  on  the 
contrary,  from  the  whole  tenor  and  effect  of  this  deed,  it  appeared  to  be 
nothing  more  than  an  ineffectual  attempt  to  make  a  real  composition  at  a 
time  when  all  the  parties  to  it  were  by  law  disabled  from  so  doing.  The 
deed,  therefore,  instead  of  maintaining  the  pretensions  of  the  appellants, 
afforded  the  strongest  presumption  that  no  such  modus  or  customary  pay- 
ment as  was  now  contended  for,  could  have  existed  when  the  deed  was 
executed  3  for  otherwise  it  must  be  presumed,  that  such  modus  must  have 
been  known  to  the  inhabitants  of  the  village  of  Caldwell,  who  were  parties 
to  the  deed  ;  and  it  was  highly  unreasonable  •  to  suppose  that  they  would 
have  omitted  to  take  notice  of  such  modus  or  customary  payment,  in  case 
any  such  had  then  existed.  Neither  did  the  appellant's  parole  evidence 
amount  to  any  proof  of  this  pretended  modus ,-  in  &ct  It  amounted  to  nothing 
more  than  proof  of  an  acquiescence  under  the  temporary  composition,  intro- 
duced for  the  first  time  by  the  deed  of  1676,  on  the  part  of  the  several  vicars  of 
StapenhiH,  since  the  making  of  that  deed  $  but  such  acquiescence  was  not 
in  any  sort  binding  or  cendustve  upon  the  respondent. 

'  Afier  hearing  counsel  on  this  appeal  it  was  ordered  and  adjudged  that  the 
same  shoilld  be  dismissed,  and  the  decree  therein  complained  of  affirmed'.'-^ 
[Bro.P.  C.J 
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Setting  out  the 
tithes  in  grass 
cockSy  made 
from  the 
swarthy  with- 
out tedding  the 
same,  is  a  good 
mode  of  setting 
out  the  tithe  of 
hay,  and  the 
occupier  is  not 


InanaedonCbr 
non-residence^ 
It  is  not  abso- 
lutely neces- 
sary that  the 
admission,  in- 
sdtntion,  and 
Induction  of  the 
defendant 
should  be  proT- 
ed :  eridence  of 
the  receipt  of 
tithes^  cutting 
timber  on  the 
ffleliCy  andaet- 
Elgin  other  res- 
pects as  parBon> 
is  sufficient 


In  an  action  for 
non^residenoe, 
it  was  holden 
that  the  want  of 
aparsonage- 
hoBsewasno 
excuse  for  the 
parson's  re- 
siding out  of 
the  parish. 


E.  16  Geo.  3.    1766.    K.  B. 
DelamoUe  v.   Cutting.     [MS.] 

ACTION  for  not  carrying  away  tithe-hay  which  was  set  owl  in  gtass^ 
cocks,  made  from  the  swarih  without  being  tedded.  A  yfttdXtt  Jiaving 
been  found  for  the  plaintiff,  on  motion  for  a  new  trial  $  the  qtiestion  waii> 
whether  the  tithe  ought  to  be  set  out  from  the  swturth,  or  alter  Ite  grass 
had  been  once  tedded.  Per  curiam.  The  tithe  was  properly  set  out ;  tfae 
occupier  is  not  obliged  first  to  ted  the  grass^  unless  the  usage  had  been  to 
do  so.  And  per  Aston  J.  the  qtiestion  has  been  deteimiiied  before,  ft  Wms. 
6aS.629  (1)*  Mod.  117,  118.  Rule  for  new  trial  discharged, 
obliged  to  ted  the  same,  unless  by  custom. 

(1)  fox  r.jtffie,  aiUe,  p.  21. 

R.  16  Geo.  3.    1776.    K.  B. 
Bevan  qui  tam,  v.  fFiUiams.    [3  T.  Rep.  635,  in  noiis.'] 

THIS  was  an  action  for  non-residence ;  and  the  single  question  was,  wfce- 
4her  the  plaintiff  in  order  to  maintain  this  aclioD  must  prove  admlaaion, 
institution,  and  induction.  The  plaintiff  did  prove  aeveral  acts  done  by  the 
defendant  as  parson  of  the  parish,  such  asreeeiving  the<titiies^  serviag  the 
cliiirch,  and  acting  in  other  respects  as  parson.  iBut  the  plaintiff  was  Aon-* 
suited. 

A  rule  haifing  been  obtained  to  ^«w  cause  why  tim  nonsuit  sbeidd  not 
be  set  aside,  WaUaoe  now  shewed  cause.  The  dedanition  chaigea  the  de- 
fendant as  the  incumbent  of  the  place-}  and  to  prove  ham  a  •complete  incum- 
bent, he  must  prove  admission,  institution,  and  induction.  Sid.  380.  If-he 
claim  as  incumbent,  he  tnust  prove  himself  a  complete  isomnheDt ;  ao  is 
a  penal  action  against  him  as  incumbent,  tlie  plaintiff  must  provn  him  com- 
pletely so. 

Lord  Mahspibld,  Oh.  J.— -Nothing  can  raise  any  di£ficvl«y  in  "yds  cane  but 
a  itumber-of  pFe<nse  authorities.  AUetHidence  is  mceor^ag  to  he  tawtter  to 
which  it  ds  applied,  and  the  person  against  whom  it  is  nseiL  Agaittstra*tfaiid 
per^ksn  there  *might  be  some  leason  for  the  objoction ;  ^lintns  against  the  man 
hims^f,  his  own  letters,  receiving  tithes,  and  cutting  timber  4>n  the^lebe^ 
aredeoishte. 

'Rule  absolute  for  setting  aside  the  noosuit,  and  for  granting  a  new^lriaL 

E.  16  Geo.  3.    1776.    K  B. 
Wilkinson  qui  tarn  v.  Alloit.     [Cowp.  429.]    Gwfll.  1698. 

IN  debt  upon  tiie  statute  21  H.  8.  c.  18,  for  non  residence,  upon  ml  dAti 
.  {beaded,  a  verdict  was  found  for  the  plaintiff,  subject  to  tkie  opinion^sjf  the 
court  upon  the  following  case. 

That  the  defendant,  Bryan  Allot*  clerk,  was  presented,  iastituled,  and.is- 
ducted  to -the  rectory  of  BurnhamSt.  Many'Sy-otherwise  Bumham  Westgate 
and  Ulple,*ip  the  county  o{  Norfolk,  in  the  year  1786.,  of  the  valueof  above 
800L  per  annum :  that  kie  .had  first  a  lodging,  and^aiierwards  a«iea4y-i&r- 
nished  house  in  the  said, parish,  until  Michaelmas  now  last  past,  which  he 
then  quitted.  That  from  -time. immemorial,  there  was  ndt,  nor  is  there  any 
parsonage  house  upon  the  living.  That  under  these  xurcumstances,  the  ^ 
fendant  absented,  himself  from  all  residence  <ni  4be  said  living,  ^od  from  evcf^ 
parochial  duty,  from  the  88th  day<of  April  11175,  io  the  S8th  dqr  of  Depem- 
her  now  last  past  (bei^g  eight  4Dontha),  without  any  other  l^galexcnaa; 
and  didnoit^iduring  the«aid  eight  montiis,  reside  in  or  near  the  saidiivii^p  : 
but<lurii)g-all  that  time  appointed  a^prdpar-aod  sufficient  cusateyfor^ourates^ 
for  all  parodiial  duty  of  the  said  defendant's  church  or  ohur^ies  bekmgii^ 
to  the  said  livuig,  which  curate  or  curates  were  resident  upon  tiie  said  living. 

The  question  reserved  was, ''- Wheiher^-under  all  these  circumstances^  the 
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said  d^fiimlMit  shall  be  ^med  guilty  of  wilftil  ^bsence^  and  non-residence^ 
and  anbjeck  to  the  penalties  of  the  stotvte  31  H.  8.  c.  13.  V 

Mr.  EMg  for  the  plaintiff  was  beginning  to  argue  *,  bat  Lord  Man&fibld 
called  upmi  the  counsel  for  the  defendant  to  gt>  on. 

Mr.  Parhidgt,  for  the  defendant*  recited  the  preamble  of  the  stat  21  H.  ft. 
c.  19.  and  also  the  2Qih  section*  from  whence  he  argned,  it  was  apparent 
that  the  objects  of  the  statute  were  of  three  kinds.  1  st.  That  the  cure  should 
be  duly  and  regularly  served.  9ndly,  That  hospitality  should  be  maintained. 
3r^y.  That  the  parsonage^bouse  should  be  upholden  and  preserved  in  a  con-* 
dhion  fit  for  an  incumbent  to  live  in.  That  these  requisites  had  been  com- 
pkM  with  by  the  defendant,  aa  for  as  lay  in  his  power.  As  to  the  two  first, 
it  was  expressly  stated  in  the  case,  that  there  was  a  sufficient  curate  for  all 
the  parochial  duty>  &c.  actually  resident  upon  the  living.  In  respect  of  the 
last*  it  was  impossible  in  this  case  for  the  defendant  to  comply  with  it  5  be- 
(uuiie;  frobi  time  immemorial  there  never  had  been  any  parsonage  house  in 
the  parish.  It  would  be  absurd*  therefore*  to  talk  of  residence  for  the  pur- 
pose of  repairs*  where  there  was  no  house  to  repair.  The  cases  upon  this 
statute  are  very  few.  6  Co.  21.  b.  Goadalev,  Butler.  Gro.  El.  690.  and  Gol- 
deshor.  180.  8.  C.  The  words  in6€o.  are  express  to  the  point  *'  It  was 
agreed*  that  lawful  impriaoament*  without  covin*  is  a  good  excuse  for  non- 
residency ;  ao,  if  tiiere  be  not  any  parsonage  house  there.**  Tiiese  cases  are 
accepted  out  of  the  act  by  construction  of  law.  In  lt<w  v.  fbheUon,  East. 
11  Geo.  3.  K*  B.  (1).  Liord  MANSFiBi.D  said*  '*  this  case  is  extremely  clear } 
because  the  defendant  has  absented  himself  from  his  parsonage  house  without 
luay  excuse*  and  therefore  is  certainly  within  the  meaning  of  the  act.  It 
Ihis  been  determined*  that  if  a  parson  lives  in  his  parish,  and  lets  his  par- 
flonage  house*  reserving  a  chamber  to  himself*  he  is  yet  subject  to  the  pe- 
BaHy :  so*  if  he  keeps  his  house  in  repair,  and  servants  constantly  live  in  it* 
he  himsetf  residing  elsewhere  }  for  the  residence  must  be  in  the  identical 
house :  therefore*  residence  in  the  parish*  even  in  a  house  of  his  own*  is  no 
excuse.  But  if  there  is  no  parsonage«house*  he  is  excused  altogether  •  for 
upon  a  penal  act*  he  cannot  be  prosecuted  for  not  residing  when  there  is  no 
hofne  to  reside  in."  Here  it  is  expresriy  found*  that  there  never  has  been 
aay  parsooage^house  >  therefore*  the  defondant  is  excused  :  and  he  prayed 
judgment  accordingly. 

Lord  MANSPiiLK.— >The  statute  of  non-residence  is  a  beneficial  law;  and* 
though  a  penal  one*  has  received  a  strict  construction  against  such  as  have 
oifenaed. 

A  clergyman  with  cure  of  souls  is  bound*  not  only  by  the  canon  law*  but 
io  consdence*  to  attend  his  duty  in  person  if  he  can.  By  experience  it  was 
found*  that  neither  conscience  nor  canon  law  were  sufficient  to  bind  the 
dergy  to  a  due  observance  of  their  parochial  duty ;  but  they  left  it  to  be 
done  by  poor  curates  hired  at  small  salaries.  It  would  be  a  strange  argu- 
laent  to  say*  that  persons  of  that  description  could  posa&ly  maintain  the  hos- 
^tality  which  the  statute  haul  in  view*  and  whieh  ought  to  be  kept  up. 

The  Stat.  21  H.  8.  e.  13.  was  made  to  remedy  this  grievance*  and  the 
words  are.  general  j  ''  that  every  spiritual  person*  &c.  shall  reside  in*  at* 
and  upon  his  benefice  :*'  it  does  not  say  in*  at*  and  upon  his  parsonage  hoi|se« 
The  word  benefice  was  indeed  formerly  used*  to  denote  certain  portions  of 
IjuuI*  given  by  lords  to  tlieir  followers  for  their  maintenance ;  but  now  it  is 
A  general  term  for  any  ecclesiastical  living  or  preferment.  In  this  case*  the 
benefice  is  a  parsonage  or  vicarage,  and  the  general  words  used  by  the  act 
Boigbt  Iw  satlBfied  by  his  residing  any  where  upon  the  living.  However^ 
,antborities  as  far  back  aa  the  time  of  Elizabeth  say*  that  that  construction 
^es  not  answer  the  end  j  hut  it  must  be  a  residence  in  the  parsonage  house. 
B  i^  a  remedial  and  beneficial  law  both  for  the  parish  and  the  successor ;  ^nd 
eases  have  been  determined*  where*  though  the  parson  lived  within  twenty 
yards  of  the  parsonage  house*  and  though  he  had  a  servant  who  slept  in  it* 
yet  it  was  holden  not  to  be  a  legaland  sufficient  residence. 

(1)  jtnie,  p.  256. 

X  2  It 


d06 


lt76 

WlLXINfON 
9, 
AtLOTT. 


TITHE  CASES. 

It  is  true,  the  law  says^  that  in  all  resttictions  inipofled,  impoa8ibility  if . 
an  excuse ;  but  then  it  must  be  performed  ey  prei.    if  there  has  been  no 
parsonage-house  from  time  immemorial,  it  is  most  certain  that  the  parson 
cannot  liTe  it.   What  then  >  The  next  thing  to  be  done  is^  to  come  as  near  to 
it  as  he  can :  he  must  Utc  somewhere  in  the  parish.   His  conscience  obliges 
him  to  do  so.    The  canon  Taw  requires  it,  and  this  statute  enforces  the  obli-  ^ 
gation  under  a  penalty.    It  is  said,  that  in  Law  ▼.  IbUUon,  I  did  say,  **  that 
if  there  was  no  parsonage-house,  the  parson  might  reside  where  he  pleased  ;** 
but  it  is  clear  that  must  mean  somewhere  in  the  parish.    Any  other  con-  • 
struction  would  be  a  shameful  evasion  of  the  statute.  Here,  there  is  no  par- 
sonage-house ;  but  the  want  of  a  parsonage  house  is  no  excuse  for  residing 
out  of  the  piurish  entirely ;  and  thefrefore  there  must  be  judgment  for  the 
plainUff. 

Aston  and  Willbs  Justices  couQurred. 

Judgment  for  the  plaintiff. 


Prohibition  de- 
nied after  sen* 
tence,  when 
the  defendant 
below  had  set 
np  lereralcns- 
toms  FMpeetinf 
tithes,  but  had 
tobmitted  to 
trial. 

Where  a  mat- 
ter la  properly 
triable  at  com- 
mon law,  pro-  - 
hibition  lies  be- 
fore sentence. 
But  if  a  party 
BQbmit  to  trial. 
It  ia  aftcr^hurda 
too  late. 

ProhiUtiou 
lies  after  aen- 
tence,  if  the 
cccleiiagtical 
court  haa  no 
cognizance  of 
the  cause ; 
otheryiie,  if 
there  be  only  a 
defect  of  trial. 


E.  16  Geo.  3.   1776.    E.  B.    Full  v.  Hutc/dns.    [Cowp.  422.] 

HUTCHINS  libelled  FuU  in  the  ecdesiastical  court  of  the  archdeacon 
of  Totness  in  Devonshire  for  tithes.  Full  set  up  a  modut,  and  also  se- 
veral customs,  alleging  their  esdstence  to  have  been  from  time  immemorial, 
or  at  least  for  forty  years.  The  ecclesiastical  court  proceeded  to  the  exami- 
nation of  witnesses  as  to  these  supposed  customs,  and  pronounced  sentence 
against  them.  Upon  this,  Fvdl  applied  for  a  prohibition,  and  a  rule  to  sb^ 
cause  was  granted, 

Mr.  BuUer  now  shewed  cause^  and  insisted,  that  this  being  an  application 
for  a  prohibition  after  sentence,  it  ought  to  appear  upon  the  face  of  the 
libel,  that  the  ecclesiastical  court  had  no  jurisdiction,  otherwise  a  prohibi- 
tion would  not  go.  But  here  the  objection  clearly  arises  upon  a  coUatersl 
matter.  The  party  has  submitted  to  trial,  and  the  ecclesiastical  court  have 
decided  as  a  court  of  common  law  would  have  done.  Therefore  the  appli- 
cation is  now  too  late.  Buggin  v.  Benneti,  Pasch.  7  Geo.  3.  B.  R.  since  re« 
ported  4  Burr.  2063.  1  Bur.  813.  1  Str.  187.  ^irgyle  ▼.  Hunt,  and  I  Ventr. 
349.  in  which  hitter  case  it  is  said,  ^*  it  is  discretionary  in  the  court  to  gnat 
a  prohibition.** 

Mr.  Dunning  contra,  contended,  that  the  court  below  had  no  jurisdiction 
in  this  case  i  and  therefore  a  prohibition  might  go  at  any  time.  For  thoi^ 
the  ecclesiastical  court  has  undoubtedly  jurisdiction  in  matters  of  tithe,  yet 
in  this  case  there  was  a  modus  setup,  customs  stated  and  denied,  issue jokied 
upon  them,  and  a  general  decree  fbr  payment.  Now,  a  custom  is  a  matter 
peculiarly  triable  at  common  law;  and  from  the  moment  the  question  of 
ntotUu  or  no  modus  was  started,  there  was  an  end  of  the  jurisdiction  of  tlie 
ecclesiastical  court.  The  defence  put  the  cause  upon  a  totally  different 
^^roond,  which  it  is  the  peculiar  province  of  the  common  law  jurisdiction  to 
judge  of.  Therefore  a  prohibition  may  go  though  after  sentence.  6  Mod. 
252.  Comb.  254,  448.  1  Bur.  314.  As  to  the  case  1  Ventr.  343,  in  1  Sid. 
0&,  it.is  expressly  kid  down,  '*  that  the  granting  a  prohibitioit  is  not  dis* 
cretionary,  but  «t  dMtoju$Htiss.'*^Cur.  advuare  fmlt. 

Next  day  Lord  Manspi bld  delivered  the  opinion  of  the  court  as  foUowi : 

The  case  is,  that  the  defendant  Hutchins  libelled  in  the  ecdesiasticsl 
court  for  tithes.  Full,  the  plaintiff,  set  up  a  modus,  and  several  customs, 
which  he  alleged  to  be  time  immemorial,  or  at  least  for  forty  years  past 
Witnesses  were  examined,  the  cause  was  heard,  and  sentence  given  a^nnit 
the  customs.  Full  has  now  made  application  to  this  court  for  a  prohiUtioD, 
upon  the  following  ground  ;  that  hb  fideace  b^w  was  a  plea  of  immemo- 
rial customs  j  that  an  immemorial  custom  is  a  matter  property  triable  st 
common  law,  and  therefore  it  appears  on  the  face  of  the  proceedings,  thst 
this  is  a  case  where  the  spiritual  court  had  no  jurisdiction. 

The  question  is,  whether  this  application,  being  made  after  sentence,  is 

not  too  late  ? 
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UpOD  ooDSideratioii  of  the  principles  on  Tvhich  thi$  doctrine  is  founded, 
and  upon  looking  into  the  cases,  we  are  all  of  opinion  that  the  defendant  in 
this  case  comes  too  late  after  sentence. 

Where  matters,  which  are  triable  at  common  law,  arise  incidentally  in  a 
canse^  and  the  ecclesiastioal  court  has  jurisdiction  in  the  principal  point  j  this 
court  would  not  grant  a  prohibition  to  stay  trial.  For  instance,  if  the  con* 
struction  of  an  act  of  parliament  comes  in  question,  or  a  release  be  pleaded, 
they  dMll  not  be  prohibited^  unless  the  court  proceed  to  try  contrary  to  the 
principles.and  course  of  the  common  law  :  as  if  they  refuse  one  witness,  &c. 
And  this  is  expressly  laid  down  by  Lord  Hals  in  3  Lev.  64.  Sir  Wm.  Juxon 
T.  Lord  Bynm. 

There  is  another  denomination  of  cases  under  which  the  present  case 
comes,  where  matters  are  so  properly  and  essentially  triable  at  common 
law,  that  if  the  party  comes  for  a  prohibition  before  sentence,  this  court  will 
grant  it  for  the  sake  of  the  trial.  But  if  the  party  submit  to  trial,  he  is  af- 
terwards too  late. 

The  distinction  in  respect  of  cases  where  a  prohibition  does  or  does  not 
lie  after  sentence,  is  this :  if  it  appears  on  the  face  of  the  libel,  that  the  ec- 
desiastical  coUrt  has  no  jurisdiction  of  the  cause,  a  prohibition  shall  go  ; 
because  there,-  interest  rtijmhliut  that  they  should  not  encroach  upon  the 
jurisdiction  of  the  temporal  courts ;  and  in  such  case,  their  sentence  is  a 
nullity.  Therefore,  in  the  case  of  Pasttm  v.  Knight,  1  Burr.  814.  the  court, 
though  against  their  inclination,  granted  a  prohibition  ^  because  it  appeared 
on  the  face  of  the  libel  that  the  ecclesiastical  court  had  no  jurisdiction. 

This  doctrine  and  distinction  is  fully  settled  and  established  in  a  case  re- 
ported in  10  Mod.  12.  Baniiter  v.  Hopton,  There,  upon  a  motion  after 
sentence  for  a  prohibition  to  the  spiritual  court,  upon  a  question  of  presorip- 
tkm^  the  court  held,  that  though  it  were  a  matter  triable  at  common  ]aw» 
yet  if  the  party  submit  to  trial,  it  wOl  be  too  late  for  a  prohibition  after  sen.- 
tence.  In  the  margin  of  that  case  is  cited  2  Salk.  548.  which  is  cited,  for 
the  true  distinction  where  a  prohibition  shall  or  shall  not  lie  after  sentence  : 
And  there  it  is  said,  that  if  it  appear  in  the  libel  or  proceedings  of  the  cause, 
tliat  the  cognixance  of  the  cause  does  not  belong  to  the  spiritual  court )  a 
firohibition  shall  go  even  after  sentence.  It  shall  go  where  they  have  no 
<!ognizaiice  of  the  cause*  not  where  there  is  only  a  defect  of  trial. 

There  H  another  case  folly  in  point  to  the  same  distinction  $  the  name  of 
it  is.  The  Churchwardens  of  Market  BoMom-th  v.  the  rector  of  Market  Boi" 
worth,  Hil.  U>  Wm.  9.  B.  R.  1  Lord  Raym.  485.  The  libel,  in  that  case, 
was  founded  upon  a  custom  which  the  defendant  denied ;  and  the  decree 
ivaa  against  the  custom :  a  prohibition  was  moved  for,  becaue  custom  or  no 
custom,  is  a  matter  triable  at  law  $  and  this  appearing  on  the  libel,  the  court 
had  no  jurisdiction  3  therefore  prohibition^ought  to  go»  though  after  sen* 
tenoe.  But  the  whole  couit  held  tlie  contrary.  And  the  reason  givep  is  this ; 
that  the  plaintiifo,  having  grounded  their  Ubel  on  a  custom,  which  would 
have  been  weU  grounded  if  the  custom  had  not  been  denied,  shall  not,  after 
the  custom  is  found  against  them,  prohibit  the  court  ftom  executing  their 
ecntence.  For  the  design  of  the  motion  for  a  prohibition  is  only  to  excuse 
the  plaintiffs  from  costs.  But  say  the  court,  there  is  no  reason  why  they 
should  not  pay  them,  since  it  appears  they  have  vexed  the  defendant  with- 
«rot  cause.    And  therefore  denied  the  prohibition. 

The  same  reason  holds  here,  as  in  that  case.  The  defendant  himself  has 
alleged  the  custom,  and  submitted  to  trial ;  therefore,  there  is  no  reason 
now  why  he  should  have  a  prohibition  to  save  himself  from  the  costs. 

We  are  all  of  ophiion,  that  the  cause  shewn  against  the  prohibition  should 
be  allowed,  and  the  rule  discharged. 

Per  Cur,    Rule  discharged* 
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.^  M.  18  Gtso.  3.    1777.    Scacc. 

V^,      John  Boswarth  v.  Joseph  Limbrick  the  yoftMger,  Joseph  (A/tUimor^ 

and  John  Stock. 
[4  Wood,  24.    MS.    7  Bro.  P.  C.  Toml.  edit.  57.]      Rayn.  809. 

934.    GwiU.  llOf. 
Hie  parson  is,    ^T^U£  rector  of  Tortworth>  in  the  county  of  Gloucester^  claimed  all  the 
^eoorally  M.   tithes  of  the  parish^  as  well  great  as  small^  in  kind  ;  and  stated,  that 

^ed^usTthe  *^®  defendant  LimbriclE,  had  ever  since  the  year  1778,  occupied  lands 
same  road  for  therein,  on  which  he  had  kept  a  number  of  milch  cows,  which  had  yielded 
canying  away  milk ;  that  the  defendant  Cullimore,  since  the  year  1778,  had  occupied 
^'^^^I^^^tf^  ^°^  thereta  -,  that  he  had  made  hay,  raised  potatoes,  and  fed  milch  cows, 
m:c!^er  W^  which  had  yidded  both  mUk  and  calves ;  but  that  neither  of  the  said  de- 
earring  the  fendants  had  set  out  or  paid  the  tithes  thereof,  or  of  the  other  litheable  mat- 
other  nine  ^  ters  on  their  said  lands ;  that  the  defendant  Cullimore  and  his  wife  had  re- 
parts ;  and  if  sided  in  the  parish,  and  had  three  children  above  sixteen  years  of  age,  ai 
ttoPM^nD  or  P*'*  ®^  ^^^^  family  ;  for  whom  two  pence  a-head  v^re  due  for  Easter  offer- 
obstructed,  he  ^^'  '^^  plaintiff  then  charged  that  he  was  entitled  to  the  whole  of  the  milk 
majr  bring,  an  milked  on  each  tenth  natural  day,  as  weU  in  the  morning  as  in  the  evenings 
acbon  on  the  as  and  for  the  tithe  of  the  lAilk  of  the  cows  for  the  whole  nine  preceding 
case  for  da-  natural  days,  and  insisted,  that  if  the  tithe  of  the  milk  of  the  whole  herd  of 
^^ere  two  OOW9  was  to  be  set  out  at  every  tenth  meal  of  milking  only,  the  owners  of 
sereial  distinct  such  cows  would  claim,  contrary  to  natund  justice,  an  option  to  set  out  the 
farms  had  for-  tithe  either  on  the  tenth  morning's  meal,  or  on  the  tenth  evening^s  meal,  ai 
merly  been  m  i^^  pleased,  and  then,  by  setting  out  the  tenth  evening's  milk  for  tiChe, would 
of^onepenon'^  greatly  injure  the  plaintiff  in  receiving  his  foil  tenth  of  the  milk  :  for  that 
and  a  road  or  by  the  usual  way  of  milking  cows,  the  milk  of  each  cow  milked  in  the  aftei^ 
communication  noon  was  on  an  average  near  one  third  less  In  quantity  than  the  milk  milked 
from  the  0°^  from  the  same  cows  in  the  morning  of  the  same  day ;  that  tlie  law  gave  himi 
thence  to'^o  ^  rector,  the  foil  tenth  part  of  the  milk  milked,  but  that  by  receiving  an 
high  road,  had  evening  meal,  as  and  for  the  tithe,  he  would  receive  less  than  a  foU  tenUi  af 
been  used  dur-  the  milk  of  such  cows  ;  and  that  the  true  and  only  way  for  a  person  entitled 
ing  rach  occn-  ^  ^^  ^^^^^  ^f  ^jjl^  ^  receive  a  full  tenth  thereof,  was  that  the  meals  of 
^Id^'  Vhat*  ^^^  tenth  natural  day,  both  in  the  morning  and  in  the  evening,  should  be 
when  the  farms  set  out  for  the  tithe  of  such  milk.  The  bill  then  forther  charged,  that  when* 
became  occn-  ever  tiie  defendants  had  set  out  the  tithe  of  any  milk  In  kind,  &ey  had  always 
pied  by  differ-    ^^i  jt  out  in  an  evening,  and  never  in  a  morning,  or  on  the  tenth  natmal 

JSJJST^'not  *^7'  *•  *^^7  °"^*^*  ^  ^^^^  ^^^'  '^^^  ^^^  ^^  charged,  that  the  time  when 
entitled  to  use  the  milk  of  the  cows  that  have  calved  shall  6rst  begin  to  be  titheable  in  eodi 
that  road,  aucceeding  year,  is  or  ought  to  be  computed  from  the  time  when  the  tot 

though  the  q^,^  a^f  calving  in  any  new  year  is  brought  to  the  pail  and  milked,  and  so 
mosToonyeni-  ^^  every  cow  af^  calving,  and  not  by  the  unfair  practice  of  milking  a  few 
ent ;  for,  that  COW6  which  are  in  effect  dry,  as  being  then  big  with  calf,  in  order  to  make 
as  the  several  the  tithing  day  throughout  the  year  to  fell  on  ohe  and  the  same  day  titrough^ 
t>^pieeB  might  out  the  parish,  such  cows  being  never  milked  unless  for  such  an  unfiur  pur- 
^it"th^m!r^  pose.  The  plaintiff  forther  chaiged,  that  the  evenlng^s  meal,  wWch  they 
son  could  tuire  ^^  pretended  to  set  out,  had  been  considerably  less  than  it  ought  to  have 
none.  been,  which  had  been  occasioned  by  the  unequal  space  of  time  of  milkiD^ 

The  tithe  of    in  the  morning  and  evening  on  those  days  when  the  tithe  had  been  preteoded 

be setmit  where  ^  ^  *®*  ^^^*  ^^^  *^*'  ^^^^  ^^^  ^  **™®  between  the  morning  and  evening's 

digged,  and  be-  miiking  was  always  longer  on  the  days  which  were  not  tiHie  days,  than  on 

fore  being  re-  those  days  which  were  called  tithe  days,  whereby  a  considerably  less  <|uaii* 

ffiored.  tity  than  the  foil  tenth  of  such  milk  had  been  set  out  as  the  tithe  thereof 

tith^if  not'due  ^^^^^  ^^  plaintiff  conodved  he  was  not  bound  to  accept.   The  pUiatiff  also 

for  beasts  of  ^^^>  ^^^  ^^^  defendants,  on  the  days  they  called  tithing  days,  milked  tiieir 

the  plougti,  cows  very  late  in  the  morning  and  early  in  the  afternoon,  and  not  at  the 

used  in  the  pa-  hours  when  they  milked  their  cows  on  other  days  which  were  not  tithing 

£ur  b^^'  1^'  *^*y®'  ^^  which  mode  of  milking  on  tithing  days  the  plaintiff  was  greatly 

satisfact^^for  injured.    He  also  set  forth  the  many  unfeir  practices  which  the  defendant 

the  tithe.    Se-  Cullimore 

CKf ,  of  beasts  of  tlie  plough  used  in  another  parish. 
The  parson  is  entitled  to  the  tenth  morning's  meal  and  the  ten!  h  evening^s  meal  of  milk,  for  his  tithe  of  milk. 


TITHE  CA»S.  Ut 

Cnliaioie  liad  eoamiltaA  itqfwctii^  itti^  iMfTi  p«tilo^  and  ^a|v^,  aqd        1777. 

lilsi  of  Ids  4m  nght  to  the  MJA  tilbe*.  He  ttki,  «baV  I^^Uig  de^vcova  tbAt  ^.j;*  . 
^e  modeof  tHhingmilkalKMlti  he  aiitkd^  h#  h«d  aeeepted  tbe  tUtue  thereof  ^^Ip^^ 
ni  Hie  BMumer  the  olho>  ooottpiem  of  land  ia  the  parish,  had  ^hoi^;h)t  fit  to 
set  it  out,  in  order  that  it  might  eot  he  vested  or  spoiled,  pendia^^-  the  auife^ 
and  hoped,  that  aa  it  rmB  £oa  the  auituaJk  beaeft  of  all  pa^rlieiu  U  wovljd  nqt 
pv^odiee  the  ngMt  lie  aev^t  to  eataUiaku  The  plawtiff  hy  bi^  bi|U  al#p 
danned  the  benefit  ofaioadover  thaee  cloaea  of  ground  in  the  poseesaion  of 
the  defendant  Stock,  iaTortworth,  aa  appurtenant  or  belonging  to  Hat  defen- 
dant Limbrick*9  kuida»  and  used  by  the  oocupiera  thereot  (ox  the  j^laintiff  to 
£eteh  and  carry  his  tithes  -,  and  he  atated  that  th^  uspal  gat(e.in  ope  of -Stock's 
dases  was  lately  taken  dosaoiy  and  the  gi4»  made  up*  to  prevent  the  plaintiff 
Ifoaa  fetching  hia  tithea  that  way,  whereby  the  plaintiff,  if  be  gaAhered  his 
tithes  arising  eaJLimbriek'nlandS]^  was  obliged  to  do  so  by  a  road  one  nule 
and  a  half  fbrther  about,  and  near!}!  the  whoka  thereoC  out  of  the  parish.  The 
bill  therefore  prayed,  that  Limbrick  and  CiiUuQtore  migbt  ba  decr9a4  ta  a^ 
oonnt  for  the  single  value  of  the  said  tithea  $  and  that  Stock  aj^ght  be  ordei^ 
ed  to  ^len  the  gap  on  his  landa,  a«  that  the  phiintiff  might,  be  envied  tP 
briqg  home  hia  aidd  tithea  throngh  the  saa»e,  and  over  and  lUwg'  ^  4i^ws 
fields  mentioned  m  the  bill. 

The  defendants  JUmhriek  and  Cullimore  left  the  plaintiff  to  prove  thait  hp 
was  duly  presented  to  the  lectoiy  of  Tortworth  >  and  aejid,  tj^t  th^y  oocur 
pied  in  the  said  pansh,  and  also  in  several  adjoining  piariah^,  lands  of  a 
great  yearly  valoe }  and  that  thay  had  kept  thereon  milcb  cowii  which  had 
jFielded  eonaidetahle  ^uaatitiea  of  mSk  therein. 

The  defendant  Cnllinove  said,  that  in  Jaly  1771,  he  received  noi(ice  i^ 
writhig  from  t^e  phuntiff,  that  from  and  after  the  fifth  day  ol  April  then 
nest,  the  eomposition  between  them  feir  tithes  shoukl  9eas^  on  tb^i  then 
terms  5  and  that  ttie  tithes  should  be  taken  in  kind,  ueteas  l^e  woi4d  make 
aneh  reeonipenoe  fevthem  as  the  plaintiff  ahould  aMNPQve  j  that  tbf  pjain^ 
waa  very  exorbitant  in  his  deaumda ;  that  he  therefore  ga¥e  Wm  n^^oe  v^ 
vrriting,  that  he  should  set  out  the  tithe  of  milk  at  his  usual  milking  plaoef 
In  the  afternoon  of  the  10th  of  April  then  instant,  at  his  usual  time  of  niilk- 
kig  in  the  afternoon :  tlnit  the  aa|ne  would  in  like  maimer  be  continued  te 
he  aet  out  as  It  should  become  due ',  thaf  he  aocordingly,  in  the  evening  of 
that  day,  set  ont  the  tlOie  of  his  milk  then  milked,  beii^g  the.  ten^h  me^l* 
computing  the  same  from  the  night  of  the  5th  of  April  1772,  inaking  the 
mominf 's  meal  of  the  0th  of  April  the  first  meal>  from  the  time  the  former 
eompomion  was  b^ the  plaintiff's  notice  to  cease  ;  that  th^  sanie  wna  the 
fegnlar  and  usual  imode  of  setting  oi|t  the  titlie  of  milk,  it  being  bST  every 
tenth  meal,  and  not  of  all  the  adlk  milked  on  the  tenth  iiatiiml  day  j  and 
that  having  so  aet  out  hia  tithe  milk  in  the  afternoon  of  the  said  10th  of 
April,  the  plaintiff  sent  for  and  took  away  the  aame. 

The  defendant  Limbrick  aaid,  that  he  entered  on  hia  said. landa  in  Tort- 
worth  on  the  four  aeveral  daya  in  the  anawer  mentioned  $  that  hia  cowa 
were  brought  on  hia  landa  in  the  evening  oi  the  aaid  dth  of  May  1778 ; 
ikat  he  then  gave  the  plaintiff  notice  in.  writing  that  ha  had  that  evening 
brought  on  hia  landa  in  Tortworth  ten  eowq ;  and  that  he  sboiild  a^t  out  the 
tithe  milky  which  would  be  due  to  the  plaintiff,  on  Monday  Uie  IQtb  of  May^ 
in  Floodgate  Mead;  that  he  should  afterwards  continue  to  set  out  the  said 
tithe  milk  as  it  ahould  become  due,  at  the  usual  milking  |dace ;  that  in  the 
afternoon  of  that  day  he  sat  out  the  milk  of  .his  aaid  cows  then  milked,  as 
and  for  the  tithe,  the  same  being  the  tenth  meal  of  milk  next  after  hia  oonu 
had  been  brought  into  the  aaid  pariah. 

IVe  defendttata  admitted,  that  Tortworth  wi|s  a  dairy  pariah  $  and  aaid, 
that  they  had,  both  in  the  yeara  177S  and  177SI,  constantly  set  ont  the  tenth 
meal  of  milk,  aneh  meal  being  an  eeeaiqg  meal  only ;  and  they  insisted,  that 
the  tithe  of  milk  ou^t  not  to  he  taken  in  the  morning  aa  well  as  evenii^ 
of  the  tenth  natural  day,  becauae  then  the  calvea  muat  on  that  day  go  with- 
out mitt  to  feed  them;  that  there  would  be  no  wbay  to  give  £e  pigs, 

which 
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1777.        which  in  dairy  farms  is  almost  the  only  thing  to  gire  Hicrn.')  that  a  calf  at 
BoiwoRTH      ten  days  old,  would  drink  more  milk  than  one  cow  would  give }  and  that 
they  were  generally  kept  seven  weeks,  if  not  more,  for  the  butcher.    They 
farther  said,  that  the  rector  was  entitled  to  the  tithe  of  milk  as'  long  as  the 
cows  gave  any  ;  that  it  was  usual  in  aU  dairy  farms,  to  milk,  their  cows  as 
long  as  they  give  any  milk,  all  the  year  round  $  that,  as  the  rector  was  en- 
-titled  to  every  tenth  meal,  they  had  duly  set  out  the  same  :  and  that  such 
milking  their  cows  all  the  year  round,  could  not  be  to  prejudice  the  plaintiff, 
because  it  was  always  usual  so  to  do,  and  the  cows  were  ti&ereby  the  twttcr ; 
that  such  milking  was  necessary  also  on  account  of  the  cows  calving  at  dif- 
ferent times  of  the  year,  those  which  calve  in  the  summer  giving  uillk  all 
the  winter,  and  in  large  dairy  farms  the  cows  calve  in  almost  every  month  in 
the  year,  so  that  if  oows  were  not  to  be  milked  in  the  winter,  they  most 
necessarily  suffer  great  loss.    They  fiouther  said,  that  at  the  usual  time  alter 
'the  calving,  when  each  4m>w  came  to  the  pail,  they  had  regidarly  on  the  next 
tithing  milk  day  set  out  the  milk  of  such  cows  with  that  of  the  others  which 
'had  been  before  in  milking,,  which  was  giving  the  rector  a  considerable  ad- 
vantage.   They  insisted,  that  the  legal  mode  of  tithing  nulk  was  by  setting 
out  every  tenth  meal  of  the  whole  herd,  and  not  by  setting  out  the  tenth 
meal  of  each  to^,  computed  from  the  time  of  its  first  comitig  to  the  pail. 
They  denied,  that  they  had  pretended  that  the  plaintiff  was  entitled  to  the 
'tenth  evening*s  meal  only,  and  no  other  for  his  tithe,  but  said  that  he  was 
entitled  to  the  tenth  meal,'  whether  it  happened  to  be  in  the  morning  or 
evening ;  and  that  they  had  severally  set  out  on  every  fifth  day  the  tenth 
meal  of  their  whole  respective  herds.    They  also  denied,  that  in  order  to 
prejudice  the  plaintiff  they  had  used  any  unfair  practices  to  lessen  the  quan- 
tity or  value  of  his  tithes,  or  that  on  tithing  days  they  had  milked  later  jn  the 
taoming  and  sooner  in  the  evening  than  was  usual  on  other  days ;  for  on  the 
contrary  their  orders  to  their  servants  always  were  to  use  no  unHair  deidings 
Whatever  to  prejudice  the  plaintiff,  and  they  then  stated  the  particular  hours  in 
the  morning  and  evening,  in  the  several  various  seasons  of  the  year,  when 
they  began  their  several  and  respective  milking8,^as  fully  mentioned  in  their 
answers. 

'  The  defendant  Cullimore  set  forth  the  other  titheable  matters  and  things 
be  had  on  his  said  farms  and  lands,  and  spoke  fully  as  to  the  farm  occupied 
by  the  defendant  Stock,  and  respecting  the  way  through 'the  said  fami, 
which  the  plaintiff  said  he  had  a  right  to  take  his  tithes  through,  and  denied 
'the  plaintiff  had  a  right  to  go  over  the  closes  in  the  bill  mentioned. 

The  defendant  Stock  denied  the  right  of  the  plaintiff,  or  of  any  other  per- 
son to  go  over  the  closes  occupied  by  him.  He  admitted,  that  he  did  cause 
the  gate  to  be  taken  down  and  the  gap  hedged  up,  and  insisted  that  he  was 
justified  in  so  doing,  and  in  preventing  the  plaintiff  from  going  over  any  of 
the  said  closes,  he  having  no  right  so  to  do. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnesses  were  exa- 
mined on  both  sides }  and  upon  hearing  counsel  on  the  27th  day  of  June 
last  for  both  parties ;  and  reading  the  depositions  of  several  witnesses  on 
both  sides ;  and  hearing  counsel  several  days  $  and  reading  the  notice  to  the 
plaintiff,  signed  Joseph  Limbrick,  dated  the  6th  of  May  1773,  of  ten  oows 
'to  be  milked ;  and  hearing  the  plamtiff's  counsel  in  re[dy  on  the  2d  day  of 
•July  following  i  the  <k>urt  ordered  the  cause  to  stand  over  for  the  judgment 
of  the  court ;  and  the  cause  standing  in  the  peiper  of  causes  accordingly;  the 
bill,  as  against  John  Stock,  was  dismissed  with  costs.    - 
'     The  court  ordered  Joseph  Cullimore  to  account  for  the  tithe  of  the  hay 
demanded  by  the  bill. 

The  court  also  ordered  Joseph  Cullimore  and  Joseph  Limbrick  to  aocouqt 
for  the  tithes  of  potatoes,  garden  stuff,  and  fruit,  the  agistment  of  barren  and 
unprofitable  cattle,  and  fbr  Easter  offerings,  wiUiout  costs. 

The  court,  with  respect  to  the  plaintiff's  claim  of  the  (ithe  of  milk,  de* 

'  dared,  that  the  plaintiff  was  entitled  to  the  tenth  mormng's  meal  of  miUi, 

and  to  the  tenth's  evening's  meal  of  milk  ;  and  ordered  the  defendants  Josqib 

•  Cullimore  and  Josieph  Limbrick  to  account  for  the  sameaccordingI)r»dunQ6 

i    ■  the 
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tbe  time  in  Hie  bill  mentioned^  and  pay.  what  should  appear  due  on  such  ac-        1777. 
covnt,  with  GO8t8«-->[IFoM/0  bosworth 


.    Mr.  Baron  £yre«  in  the  absence  of  the  Chief  Baron,  delivered  the  rcsolu- 
tioD  of  the  court  in  this  cause  to  the  following  effect : 

Dr.  Bosworth  has  filed  his  bill  against  three  defendants,  Limhrick,  CulU* 
more,  and  Stocky  praying  against  &e  defendant  Limbrick  an  account  of  the 
tithe  of  mflk  $  against  the  defendant  Cullimore  an  aeoount  of  the  tithes  of 
mSk,  hay,  potatoes^  agistment,  and  Easter  offerings  i  and  against  the  defen- 
dant Stock,  he  pimyed  that  a  road  might  be  assigned  to  him,  over  which  he 
might  carry  away  his  tithes.  This  last  case  is  uncoimecte^  with  either  of 
the  former,  and  therefore  I  shall  dispose  of  it  first. 

It  is  insisted  on  the  behalf  of  Dr.  Bosworth,  that  the  lands  occupied  by 
Limbrick  and  Stock  were  formerly  one  form,  and  that  when  occupied  to- 
gether,  there  was  a  communication  between  Limbrick  and  Stock's  ferms, 
and  from  thence  a  communication  with  the  public  high  road,  and  that  this 
oonmiunication  has  been  stopped  up  and  obstructed  by  the  defendant  Stock. 
-  It  appears  that  this  would  be  tlie  nearest  and  most  convenient  road  to  carry 
away  the  tidies ;  but  it  farther  appears,  that  Limbrick's  lands  communi- 
cate with  his  farm-yard,  from  which  there  is  a  communication  with  a  high 
•road  leading  to  the  parish  of  Tortworth ;  but  that  this  would  be  the  farthest 
and  most  inconvenient  road  for  ihe  rector. 

We  are  of  opinion,  that  it  is  not  a  case  in  which  a  court  of  eiuity  ought  to 
interfere.  If  it  be  a  public  road,  it  is  a  case  for  an  indictment  or  an  action 
«poB  the  case  for  the  special  damage  by  the  obstruction.  Ordinarily,  the 
parson  has  a  right  to  carry  away  his  tithes  the  same  road  that  the  fieurmer 
carries  away  the  other  nine  parts ;  and  if  he  be  stopt  or  obstructed  he  has  an 
action.  Whether  the  way  used  by  the  occupier  be  tlie  farthest  or  nearest,  may 
be  accidental ;  but  its  being  the  nearest,  cannot  give  the  parson  a  right  to 
pass  over  the  lands  of  anoti^r  person.  And  though  the  way  might  have  been 
used  when  the  lands  were  in  one  occupation,  yet  when  the  occupation  became 
aeveral,  the  occupiers,  and  consequently  the  parson,  may  have  no  right  to  use  it. 

The  bill  must  therefore  l>e  dismissed  as  to  Stock. 

Dr.  JBosworth  has  brought  his  bill  against  Cullimore,  another  defendant, 
for  tithes  of  hay,  potatoes,  agistment,  and  Easter  offerings.  These  are  mat- 
ters  of  a  triflli^  nature,  and  are  only  the  fringes  of  the  cause.  The  tithe  of 
hay  is  for  a  very  small  meadow ;  but  as  the  subtraction  (though  very  trifling) 
aeems  proved,  the  plaintiff  is  entitled  to  a  decree  for  an  account,  though 
without  costs. 

As  to  the  potatoes,  which  were  a  few  bushels,  they  appear  to  have  been 

'  dog  and  carried  liome  without  setting  out  the  tenth ;  but  that  when  carried 

-home  they  were,  as  the  defendant  alleges,  measured,  and  the  tithe  set  out. 

This  is  not  a  proper  method  of  setting  out  the  tithe :  the  plaintiff  is  iotitled 

to  have  the  tithe  of  potatoes  set  out  when  dug,  before  they  are  removed. 

The  defendant  has  admitted  the  parson's  right  to  agistment  tithes,  and 
Easter  offerings  -,  but,  as  he  has  not  proved  any  tender,  there  must  be  a  de- 
'  cree  for  an  account.  A  point  was  attempted  to  be  made,  at  the  hearing, 
•with  respect  to  agistment  tithe ;  but  it  seems  expressly  within  the  case  of 
Scoie»  V.  Lawther,  I  Ld.  Raym.  129-130  (1).  And  it  must  be  decided  ac- 
cordingly :  viz.  that  no  tithe  is  payable  for  beasts  of  the  plough,  in  that 
parish  m  which  they  labour,  for  their  labour  is  a  satisfaction  for  the  tithe. 
In  another  p^trish  there  can  be  no  such  satisfection,  and  tithe  must  be  paid 
for  them. 

Ti^e  of  calves  is  not  specifically  demanded. 

But  the  great  question  in  this  cause  is  concerning  the  tithe  of  milk. 
•     The  defendants  insist  that  every  fifth  evening's  meid,  which  they  contend 
to  be  the  tenth  meal,  is  all  that  is  due  to  the  parson.     Dr«  BosWoHh  insists 
'that  this  is  not  a  due  mode  of  tithing. 

The  argument  on  behalf  of  the  plaintiff  assumes  as  a  feet  that  the  evenii^s 
meal,  from  physical  causes,  is  less  in  quantity  than  the  morning's  meal. 

Experimepts 
(1)  jintt,  vol.  1,  p.  614.  621. 
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E3q)erbaeiit8  have  beefi  made  to  ascertain  the propmrtion ;  aiid firomthem 
it  is  found  never  tti  be  less  than  a  fourth^  but  frequently « third  leas.  -  li  k 
clear,  upon  the  whole>  that  the  fifth  evening  s  meal  is  considerably  less 
than  a  tenth  part.  Any  rule  whereby  less  than  a  tenth  is  given  t»  the  pataon^ 
cannot  he  a  true  rule.  A  prescription  to  pay  less  would  be4&  void  presoripr 
lion.  If  there  be  any  rule  tliat  says  the  tenth  meal  shall  be  given,  it  is 
ancillary  and  auxiliary  to  the  right,  and  must  not.be  made  use  of  to  destroy^ 
but  to  fortify  the  right.  The  right  must  be  supported  and  the  rale  con^ 
demned,'  (if  it  destroys  the  right,)  notwithstanding  the  aathority  of  cases. 
The  overturning  such  cases  is  the  restoring,  not  alt^ing  the  law. 

The  rule  ought  not  hastily  to  l>e  condemned  :  but  wa  ought  rather  ta  sus^ 
pect  that  the  true  sense  of  it  is  not  understood.  We  ought  to  put  such  a 
construction  on  the  rule,  as  not  to  malce  it  an  instrument  of  fraud  or  injus- 
tice, which  it  manifestly  must  be  if  the  defendant's  construction  should 
prevail.  The  morning  and  evening  meals  being  unequal  in  produce,  ought 
to  be  considered  as  distinct  titheable  matters,  the  tenth  of  which  will  miake 
the  tenth  meal ;  and  in  this  way  the  parson  will  have  his  full  tenth. 

Among  all  the  cases  on  this  subject^  we  find  none  adjudged  that  stand  in 
our  way ;  and  we  think  that  the  rule  was  originally  understood  according  is 
the  construction  we  now  put  upon  it. 

In  SUtferhfcke  v.  Isle^  East.  90.  ch.  2.  (I),  it  was  insisted  that  a  custom  to 
give  the  parson  the  tenth  day  or  the  tenth  meal's  milk,  from  the  Ist  Auigp. 
to  the  time  the  first  laoab  was  yeaned  after  Christmas,  was  a  good  eustom^ 
in  lieu  of  tithes  for  the  whole  year.  BiA  this  custom  ifsas  held  to  be  deariy 
illegal,  without  a  proper  oeasideration  to  support  it  i  for  it  was  a  pari  fior 
the  whole,  which  is  void. 

In  Dodd  V.  Ingletan  (2)  Sir  T;  Raym^  217,  the  plaintiff  msisted  that  llie 
milk  of  every  tenth  day  was  due  to  him :  the  defendant  coatended  tha^ 
every  meal  ought  to  be  tithed.  The  court'  were  of  opinion,  that  the  tenth 
meaVs  milk,  and  not  the  tenth  of  every  meaVs  milk«  was  due  to  the  paracHi. 
This  does  aot  contradict  our  construction,  that  the  tenth  meal  should  be  the 
whole  tenth  of  the  morning  meals  and  the  whole  tenth  of  the  evening  meals* 
It  is  dear  that  the  whole  tenth  morning's  meal  and  the  whole  tenth. evenlpg's 
meal,  is  due  to  the  parson ;  and  ihe  fairest  and  the  most  probable  way  of  his 
having  his  foil  tenth  is  by  that  mode  of  computation.  It  was  an  erroneous 
opinion  in  this  case,  that  the  milk  should  be  brought  home  to  be  tithed  ;  it 
is  to  be  tithed  in  the  field.  Hill  v.  Faum,  8  W.  S  (8).  Ekma  v.  Bridget,  Sath 
April,  1703  (4),  it  was  insisted  that  the  milk  ought  to  be  brou^t  to  a  pt^ 
ticular  place  to  be  tithed .  A  custom  was  set  up,  that  tithe  of  milk  was  only  due 
from  Easter  to  Christmas,  and  it  was  to  be  brought  to  a  particular  place ; 
though  this  was  pars  pro  ioio,  yet  it  was  held  to  be  good,  as  there  was  a  consi- 
deration in  bringing  the  milk  to  a  particular  place  to  be  tithed^  which  sup- 
ported the  custom. 

Bate  V.  Sprak/ing  (j>)»  BunkiowY.Edmondt  (Q),Dod$mi  v;  0/tri9r(7),areloQee 
notes  in  Bunbury,  very  incorrect,  and  not  warranted  by  the  register  s  book, 
which  I  have  examined ;  but  they  in  no  degree  contradict  the  construotioii 
we  have  put  upon  the  rule.  It  has  been  argued,  that  this  constnictioa  of 
the  rule  will  make  it  ineonvenient  to  the  farmery  on  the  other  hand,  the  in- 
convenience will  be  counterbalanced  by  the  justice  of  the  case.  Mutual  ua- 
conveoience  will  in  time  suggest  mutual  accommodation,  when  the  evil 
ten^per  of  the  hour  has  subsided. 

In  the  cases  last  cited,  the  question  now  before  the  court  was  not  in  oontom- 
plation.  The  questions  in  some  of  them  were  totally  different ;  as  whether  tfe«e 
parson  or  farmer  should  fetch  the  milk  home,  and  where  it  should  be  tithed. 

As  thesefoie  the  justice  of  the  case  supports  the  construction  we  put  «pon 
Ahe  Rile,  and  as  there  is  no  authority  that  stands  in  our  way,  we  decree  the 
defendants  to  account  for  the  tenth  morning's  and  the  ton^  evening's  meal. 

Aiifl 

{I)  wMe»  V9I.  I,  p.  &17«  (5)  ^nte^  vol.  l,p.  736, 

(2)  ^nfe^Tol  I,  p,5l6.  [fi)  jinie,  p.  30. 

(3)  ^nte,  vol.  1,  p.  629.  (7)  ^ittc,  vol.a,  p.  754. 

(4)  Anttf  Tol.  1,  p.  651. 
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And  M^  lirom  tlie  luiiory  attd  complexion  of  the  cause,  it  appears  tbe  de-        iTtl. 
feadastB  have  acted  uafidrly^  costo  mast  be  decreed.— [M^.]  aMwoara 


H.  19  Geo.  3.    1779"    l^om.  Proc.  (1) 

The  appellants  [the  defendants  Cullimore  and  Limbrick]  conceiving  the 
decree  to  be  erroneous,    so  far  as   the   same   declared   the    respondent 
entitled  to  every  tenth  morning^s  menl  and  to  every  tenth  evening's  meal 
of  milk,  and  ordered   the  appellants  to  account  for  their  tithe  milk  in 
that  manner,  and  also  to   pay  unto   the  respondent  his  costs,  appealed 
from   the  same ;  and   on   their   behalf  it   was  urged,  that  the   mode   of 
setting  out  the  tithe  milk  by  the  tenth  meal,  insisted  on  by  the  appel- 
lants, has  been  long  established  and  universally  received  j  it  seems  to  have 
been  at  first  introduced  from  an  inclination  to  favour  the  clergy,  who  in 
ancient  times  were  supposed  to  be  intitled  only  to  a  tenth  part  of  every  meal 
of  milk,  which  at  every  milking  they  were  obliged  to  send  for  and  fake  away, 
and  it  was  therefore  much  more  convenient  to  have  the  whole  of  every 
tenth  meal  allotted  to  them,  which  they  might  receive  all  together  at  one 
milking,  without  the  trouble  of  sending  more  than  once  for  their  tithe. 
That  the  mode  of  tithing  contended  for  by  the  respondent,  and  established 
by  the  decree,  that  is,  by  giving  to  the  respondent  the  whole  meal  of  every 
tenth  morning  and  every  tenth  evening,  was  perfectly  new^  instead  of 
giving  to  the  parson  the  tenth  meal,  it  gives  him  the  nineteenth  and  twen- 
tieth meals,  which  is  not  only  not  warranted  by  the  cases  in  whic)i  the  par- 
son has  been  determined  to  be  entitled  to  every  tenth  meal,  but  is  directly 
contrary  to  them  5  and  it  seems  that  the  parson  might  with  as  great  appear- 
ance of  reason  have  pretended  a  right  to  the  milk  of  the  first  and  twentieth 
meals,  every  meal  or  milking  being  in  itself,  as  well  as  in  the  language  of 
the  cases  relative  to  this  subject,  perfectly  distinct,  and  there  being  no  more 
connection  between  the  nineteenth  and  the  twentieth  meals  than  between 
the  first  and  the  twentieth.    That  the  mode  of  tithing  thus  established  by 
the  decree  was  not  only  not  warranted  by  any  decison  relating  to  the  tithe 
of  milk,  but  was  also  contrary  to  the  mOde  of  tithing  which  prevails  with 
r^;ard  to  other  species  of  tithes,  and  to  the  general  rules  by  which  this  kind 
oTproperty  is  r^ulated  ;  the  owner  of  tithes  being  universally  intitled  to 
the  tenth  part  of  the  subject  to  be  tithed,  and  nothing  more,  and  the  decree 
here  giving  to  the  respondent  not  the  tenth  part  of  tne  milk,  but  the  nine- 
teenth and  twentieth  parts.    That  this  mode  of  tithing  by  the  tenth  morning 
and  tenth  evening's  meals  would  subject  the  formers  who  have  large  dairies 
to  most  unreasonable  hardships,  where  the  tithe  of  milk  is  thus  taken  in 
kind.    Besides  other  inconveniences  to  the  formers  above  pointed  out,  their 
calres,  which  can  only  be  supported  by  new  milk,  must  every  tenth  day  be 
destitute  of  food  and  sustenance  by  such  a  mode  of  tithing,  therefore  a  par- 
son would  acquire  a  power  of  exacting  an  exorbitant  recompence  for  his 
tithe  of  milk  i  or  where  a  farmer  had  incurred  his  resentment,  of  injuring 
and  oppressing  him  by  taking  such  tithe  in  kind. 

On  the  other  side  it  was.  said,  that  a  rector  is  entitled,  dejure,  to  a  f\iU 
tenth  of  ail  milk  of  cows  within  his  rectory,  as  well  as  a  tenth  of  all  other 
titheable  matters  there  arising,  and  so  the  court  of  exchequer  declared. 
That  a  mode  of  setting  out  a  fifteenth,  or  any  thing  less  than  the  full  tenth 
for  tithe,  cannot  be  the  true  rule  of  tithing,  if  the  rector  be  entitled  to  a  full 
tenth.  That  a  prescription  to  pay  less  than  a  tenth  is  a  void  prescription. 
That  when  the  tenth  meal  was  originally  declared  to  be  the  right  of  the 
parson,  it  was  substituted  in  tbe  room  of  the  tenth  quart  or  tenth  dish^  or 
the  tenth  part  of  each  meal,  it  was  never  meant  to  give  him  less  than  a  full 
tenth  of  the  titheable  object ;  it  was  meant  to  give  the  tenth  in  a  more  con- 
venient and  useful  manner ;  it  was  therefore  auxiliary  to  the  general  right 
of  a  full  tenth>  to  secure  and  not  to  destroy  that  right.  That  the  setting  out 
the  tenth  part  of  every  meal,  as  also  the  setting  out  the  tenth  of  each  cow's 
milk  a(  each  milking,  have  been  condemned  as  founded  in  inconvenience 

to 
(1)  The  flteteoMDt  of  the  proceedings  in  the  cooit  beloir  betog  aewly  tImiUr  to  the 
IpieoediDS,  ue  oimttecl,  to  avoid  repedtion. 
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to  the  parson,  from  the  great  unneoeMary  troirible  and  expenoe  it^  woidd 
create  by  those  numerous  and  frequent  tithtngs.  Upon.  Uie  same  priod^ 
the  attempt  of  the  appellants  to  make  one  and  the  same  day  to  be  SQcces- 
siyely  and  perpetually  the  tithing-day  of  milk  for  all  the  farmers  in  this 
parish,  where  near  400  cows  are  milked  daily,  was  illegal,  as  it  would 
be  productive  of  vast  expence  and  distress  in  procuring  a  proper  number  of 
persons,  hOrses,  and  utensils  to  be  employed  by  the  parson  or  lay  impro- 
priator in  collecting  and  making  it  into  cheese  or  butter  ;  and  the  expence 
and  trouble  of  collecting  and  manu&cturing  it  would  greatly  exceed  the 
value  of  the  tithe-milk,  if  it  could  be  so  collected ;  and  in  the  end  would 
niake  the  tithe  of  milk,  which,  if  set  out  &ir,  is  a  valuable  tithe,  to  be  of 
no  worth  to  a  parson  or  lay  impropriator,  but  would  subject  him  to  vexa- 
tious suits  for  not  fetching  it  away  in  convenient  time  after  it  was  set  out, 
though  perhaps  it  was  not  in  any  man's  power  to  dq  so.  That  the  tenth 
meal  and  the  tenth  day  has  been  and  ought  to  be  considered  as  expressive  of 
one  and  the  same  idea ;  and  that  tlie  tenth  of  the  morning's  milkings  and  the 
tenth  of  the  evening's  milkings  have  conjunctly  been  considered  as  the  tenth 
meal,  and  so  it  was  determined  in  the  cause  of  Dod  vicar  of  ChigweU  in 
Essex,  against  JngieUm,  in  the  exchequer  31  Car.  2.  where  the  court  de« 
creed  that  the  defendant  ought  to  pay  the  whole  tenth  meal's  milk  of  aU  his 
cows  every  tenth  morning,  and  the  whole  tenth  meal's  milk  every  tenth 
evening,  as  and  fur  tithe  of  milk.  There  have  been  also  divers  other  cases 
of  customary  tithings,  where,  in  the  general  underst^ding  of  the  country, 
the  tenth  meal  included  two  successive  milkings,  namely,  the  tenth  n;iom« 
ing's  and  the  tenth  evening's  milking,  and  this  sense  of  the  tenth  meal  was 
insisted  on  by  the  fiirmers  themselves ;  and  all  those  causes  arose  put  of 
the  heart  of  dairy  counties,  vis.  Essex,  Northampton,  and  Buckingham ; 
that  the  produce  of  an  evening's  milking  as  proved  in  this  cause  is^  on  an 
average  throughout  the  year,  at  least  one-third  less  than  that  of  a  morning, 
owing  to  the  space  of  time  between  the  morning's  milking  a^d  the  evening's 
milking  being  much  shorter  than  that  between  the  evening  and  the  morning's 
milking,  and  to  other  causes,  such  as  heat  of  weather,  flies,  and  the  like. 
An  evening's  milking  therefore  fails  of  being  a  full  tenth  of  the  milk  milked 
from  the  cows  at  ten  successive  mornings  and  evenings'  milkings,  and  is  no 
more  than  setting  out  a  part  for  the  whole,  ^  which  is  void.  That  the  setting 
out  the  tenth  milking  on  every  fifth  day  in  the  morning  alone,  for  the  tithe, 
would  be  as  much  too  great  as  an  evening's  meal  would  be  too  little,  and 
would  be  full  as  prejudicial  to  the  fieirmer  as  the  other  would  be  to  the  pacson ; 
and  therefore  neither  of  them  alone  ought  to  be  adopted :  but  the  setting  out 
the  tenth  morning's  milking  as  the  tithe  of  the  momingp,  and  the  tenth  eyen- 
ing'^  milking,  as  the  tithe  of  the  evenings,  avoids  both  objections,  whether 
the  computation  begins  in  an  evening  or  a  morning,  and  at  once  establishes 
an  equal  general  mode  of  tithing  between  farmer  and  parson,  founded  in 
justice  and  equality,  the  highest  equity. 

But  to  this,  inconvenience  is  objected  on  the  side  of  the  appellants.— No 
inconvenience  ought  to  outweigh  the  justice  of  the  case ;  the  fEumer  ought 
not  to  be  permitt^  to  take  a  manifest  unjust  advantage  to  himself,  by  yield- 
ing one-third  less  than  what  is  due  on  that  account.  It  is  also  objected, 
that  if  two  successive  milkings,  viz,  in  a  morning  and  an  evening,  are  esta- 
blished as  the  tithe  meal,  then  the  former's  calves  on  that  day  must  go 
without  new  milk,  and  there  will  be  no  whey  to  give  the  pigs,  which,  in 
dairy  farms,  is  what  the  farmer  depends  on^  But  to  this  it  may  be  answered, 
that  calves  are  titheable  when  weanable ;  that  is,  when  of  an  age  to  live  with- 
out the  dam,  on  natural  food,  as  grass  or  hay.  The  appellants  say,  when 
the  calves  are  three  weeks  old  in  summer  and  one  month  in  winter,  they 
can  sb  live^  consequently,  till  those  periods,  the  whole  milk  of  the  cow  is  ap- 
plied for  the  support  of  its  own  calf,  and  none  set  out  for  the  tithe,;  hence  no 
inconvenience  or  want  of  milk  for  calves  results  from  this  mode  of  tithing,  as 
the  whole  milk  of  each  cow  is  applied  for  the  support  of  its  own  calf  until 
weaned  and  gone ;  at  which  time  the  cow  may  be  said  first  to  come  to  the 
pail^  and  to  be  titheabk.    That  the  milk  of  each  cow  is  alone  sufficient  for 

raising 


TITU£  CASES*  S17 

rakiii^  its  own  calf  3  that  as  the  calf  advances  in  age  it  has  daily  less  occa-         1777. 
flion  for  miXk,  being  gradually  more  and  more  able  to  support  itself  ^y  grass      boswoeth 
and  hay,  until  it  accomplishes  the  full  weanable  age  to  live  solely  on  the  same  ^' 

fixHi  with  tiie  dam.  That  the  calves  destmed  for  tithe  are  always  left  by  the  "''■■■■**^*- 
appellants  in  a  state  of  nature,  to  subsist  on  the  milk  of  their  proper  dams  only. 
The  law  of  tithes,  as  well  as  of  other  things,  should  reston  principles  which  are 
fixed  and  certain  i  it  is  intended  to  be  a  rule  of  conduct  equally  obvious  to  the 
receiver  of  tithe  as  to  the  payer  $  but  if  the  introduction  of  new  and  artificial 
modes  of  rearing  calves  is  to  vary  and  alter  the  parson's  right,  originally  set* 
ded  on  the  immutable  laws  of  nature,  there  will  remain  no  settled  kw,  no 
known  rule  of  conduct  for  the  parson,  but  the  will  and  capricious  practices 
of  the  fiirmer  will  constitute  the  law  :  and  why  not  in  every  other  species 
of  tithe,  if  allowed  in  this  i  That  it  appeared  abundantly  in  proof  in  the  cause, 
that  m  dairy  fiirms,  such  as  the  appellants',  calves  fall  between  the  knonths 
of  January  and  April  yearly,  and  at  no  other  times  in  the  year,  except  an 
accidental  calf ;  and  all  calves  are  generally  gone  from  the  cows  by  the  month 
of  April ;  so  that  there  are  nine  months  yearly,  including  the  whole  of  the 
summer,  the  most  advantageous  season  for  making  butter  and  cheese,  when 
the  cows  are  without  any  calves,  consequently  their  milk  is  not  then  wanted 
for  the  support  of  calves.  As  to  pigs,  it  is  notorious  that  they  may  be,  and 
are  supported  from  the  preceding  day's  milk,  as  well  as  from  whey,  wash, 
com  and  other  such  food  ;  and  that  they  never  depend  on  the  produce  of 
the  day  for  subsistence,  but  are  provided  with  a  stock  of  food  before  hand. 
Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and 
adjudged,  that  the  appeal  should  be  dismissed,  and  the  decree  complained 
of  affirmed.— [Bio.  P.  C] 

»  ^^  *  177R 

E.  18  Geo,  3.  1778.    K.  B.    Fumeaux  v.  Hutchins.    [Cowp.  807,]       il^ 

¥TP0N  shewing  cause  why  a  new  trial  should  not  be  granted,  the  case,  by  in  a  qnettioa 
^  the  report,  appeared  to  l)e  as  follows  :  This  was  an  action  for  not  car-  npontlie  cu- 
rying  away  tithes  of  barley.    Plea,  that  they  were  not  duly  set  out.    Repli-  }°'\?'*^2lSl!*# 
cation,  setting  forth  a  custom,  "  that  when  twenty  scoves  of  barley  were  fit  j^  r^JSSce 
to  carry,  the  farmer  always  took  eighteen,  which  made  a  horse-load,  and  that  such  « 
left  two  for  the  parson.*'    Rejoinder,  that  there  was  no  such  custom,  and  cnstom  ezlrts 
issue  thereon.    The  cause  was  tried  before  Mr.  Baron  Hothax,  at  the  last  ^  di«  n^jftent 
assizes  at  Exeter,  for  the  county  of  Devon,  when  the  question  made,  was,   Kj^^ijl*  ""^ 
Whether  the  rector  was  bound  to  take  his  tithe  as  soon  as  any  part  was  set  ^^cwt,  if  the 
out ;  or,  whether  the  fanner  was  bound  to  set  out  the  tithe  of  the  whole  cottMii'be  laid 
field,  before  any  part  was  taken  away.    The  evidence  on  the  part  of  the  •*  die  S*b^ 
plaintiff  was,  that  a  forpier  incumbent,  about  fifty  years  before,  had  two  ^liL"i^^^. 
years  together  carried  the  tithes  away,  as  soon  as  any  part  was  set  out ;  after  ^.  ^* 

which  time,  a  composition  had  been  agreed  upon,  and  had  continued  to  the 
present  time.  That  the  field  in  question  was  hilly,  and  the  barley  ripened 
faster  in  one  part  of  the  field  than  in  another  5  and  if  not  cut  partially,  g^reat 
part  would  be  spoiled.  Evidence  was  also  given,  that  this  was  the  cnstom 
in  the  adjacent  parishes. 

The  counsel  for  the  defendant  called  no  witnesses  -,  but  rested  his  case  $ 
1.  Upon  the  weiduiess  of  the  evidence  given  on  the  part  of  the  plaintiff,  in 
support  of  the  custom  j  and  2.  upon  the -unreasonableness  of  it,  supposing  it 
to  be  a  custom.  The  jury  found  a  verdict  for  the  plaintiff,  against  the  incli« 
nation  of  the  judge. 

Mr.  Mansfield  and  Mr.  Motrii  shewed  cause  i  and  Seijeant  Davff  aigued  in 
support  of  the  rule. 

LonljMANSFiBLD.  Proof  of  the  custom  lu  othcr  parishcs,  is  no  evidence 
to  affect  the  parish  in  question,  unless  the  custom  had  been  laid  as  the  ge- 
neral custom  of  the  whole  county.  Then,  as  to  its  being  the  custom  df  &s 
parish,  there  is  not  the  smallest  proof  of  it.  I  think  it  a  wrong  verdict, 
sgainst  the  opinion  of  the  judge,  and  the  justice  of  the  case.  Therefore,  let 
there  be  a  new  trial,  w[ithout  costs. 

N,  B.  Upon  a  new  trials  the  jury  found  the  same  verdict.  After  which, 
the  court  refused  to  grant  a  third.  M.  10 
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}^^  M,  19  Geo.  3.    1778-    Caoc. 

^^"""^^       Devie  x.  Lord  Broumlmv.     [.Rayn.  847.  101 1.]    7  Bro.  P.  C.  Toml. 

edit.  83.    Gwill.  1 128. 

The  impropria-  ^T^H£  plaintiff  in  this  case,  was  vicar  of  the  church  of  Stanground,.  with 
tor  is  the  regra-  M.  Farcet,  in  the  county  of  Huntingdon  (into  which  he  was  inducted  in 
Mtroii  bu?  the  ^^^^  ^^^)  and  the  defendant  Lord  Brownlow  was  the  impropriate  rector 
impropriation  ^^  ^^^  same  church.  The  rectory  impropriate  of  the  same  church  was  for- 
and  advowson  merly  part  of  the  possessions  of  the  abbey  of  Thorney,  and  by  endowment 
may^bae-  of  II  Aprils  1402,  the  abbot  and  convent  of  the  said  abbey,  granted  to  the 
dbSncthands^  ^^^^  of  the  said  church,  all  tithes,  tenths,  oblations,  and  offerings  whatso- 
by  a  separate  ^^^>  belonging  to  the  said  church,  except  the  tithes  of  corn,  hay,  wool, 
conveyanoe  of  lambs^  and  calves.  At  the  time  of  the  dissolution  of  the  said  abbey,  the  near, 
both  or  either     by  virtue  of  a  further  endown^ent  by  the  said  abbot  and  convent  (supposed 

Where  an  ^  ^^^  ^^^^  made  22  Hen.  6,)  was  endowed  with,  and  enjoyed  a  portion  of 
eadowment  is  ^^^  ^^i''d  of  tithe  corn,  arising  within  the  limits  or  hamlet  of  Farcet,  which 
produced,  and  is  a  separate  vill,  but  parcel  of  the  said  parish  of  Stanground. 
where  the  vicar  Sir  Walter  Mildmay,  knight,  chancellor  of  the  exchequer,  (to  whom 
eostomdll^om  ■  ®"*^^  Elizabeth  had  then  lately  granted  the  impropriate  rectory  of  Stan- 
tfaneimmemo-  ground)  by  indenture,  dated  24th  Oct.  30  Eliz.  granted  to  the  master, 
rial,  or  for  a  fellows,  and  scholars  of  Emanuel  College  in  Cambridge  (which  .Sir  Walter 
long  period,  to  had  founded,  and  to  which  he  gave  the  advowsun  of  the  said  vicarage),  and 
SShT  ^"h^^^ll  ^^^^  successors  for  ever,  in  trust  for  the  vicar  of  the  said  parish,  amongst 
notbecondad-  o^^'  things,  **  All  the  tithes  of  wool,  lamb,,  and  calf,  arising  within  Uie 
ed  by  rach  parishes,  towns,  and  hamlets  of  Stanground  aud  Farcet,  (except  the  tithes  of 
tithes  not  being  wool,  lamb,  and  calf,  %rising  from  the  demesne  lands  and  tenements  of  the 
S^'^'d^^  manor  of  Stanground,  then  in  the  occupation  of  Henry  Parkinson,  or  his  as- 
mott.  but  it  signs)  aiul  after  taking  notice  that  the  vicar  then  had  only  one  third  part  of 
shall  be  pK-  the  tithe  corn  in  Farcet  (the  other  two  thirds  thereof  belonging  to  him  the 
snmed  that  the  said  sir  Walter  Mildmay,  as  impropriaior)  he  granted  to  the  said  master, 
t^flseo  con-  fellows,  and  scholars,  one  fourth  of  his  two  thSd  parts  of  the  said  tithe 
vm  add^to  ^^^^  \  ^^  ^^^  ^^^  ^^'^  y\cw  should  from  thenceforth  have  and  enjoy  one  fall 
tho  vicange  by  moiety  of  all  the  tithe  corn  arising  in  the  said  hamlet  of  Farcet*, 
wom%  ancient  By  a  further  indenture^  dated  1 1  April,  31  Eliz.  the  said  sir  Walter  Mfld- 

s^tew^iilor  jngy  conveyed  to  the  master,  fellows,  aud  scholars  of  the  said  college,  and 
^^Mj^TT  •W'    their  successors,  in  trust  for  the  said  vicar,  the  other  moiety  of  the  tithes  of 

Wb«i«  noen-  com  in  Farcet. 
dowment  ap-  By  virtue  of  these  several  endowments  and  grants,  the  plaintiff,  as  ticar 

P^»y®J®^*  of  the  said  church,  became  entitled  to,  and  claimed,  I .  The  tithe  of  com, 
ii^BupFort  a  *"^  ^  ^^^^^  ^**^^s  (except  hay)  throughout  the  hamlet  of  Farcet.  2.  The 
prescription,  tithes  of  wool,  lambs,  and  calves,  and  all  other  the  small  tithes  throughout 
may  be  adduced  the  viU  or  township  ofStanground  (except  the  tithes  of  wool,  lamb,  and  calf, 
to  prove  an  en-  of  the  manor  farm  or  demesne  of  Stanj^round;  called  the  Buristcd,  fimneriy 

NmTtoial  of    occupied  by  Henry  Parkinson,   and  his  assigns). 
an  ittne  re-  Farcet,  though  united  as  a  parish  with  Stanground,  under  one  churph,  is, 

Inaed,  where  in  all  other  respects,  distinct  from  it,  both  as  a  manor  and  a  township  :  the 
^ere  was  not  town  (which  has  a  chapel  of  ease)  is  situate  at  the  distance  of  upwards  of  a 
tol!^te^7^  mile  from  that  of.  Stanground,  has  a  separate  parish,  and  civil  officers,  and 
misdiiectitfn  to  ^^  manor  is,  in  all  respects,  distinct  from  and  independent  of  that  of  Staii- 
the  jnr^,  the      ground. 

admission  of  Xhe  parish  borders  upon  (and  a  large  proportion  of  the  lands  belongioff  to 

c^eSlS^TOr  *^^  *^^  townships  extend  into)  the  great  level  of  the  fens  called  Bedford 
the  rejection  of  I^^d,  which,  till  the  improvements  thereof,  by  drainage  and  inclo8ure,iii 
any  proper  evi-  the  reigns  of  Car.  1.  and  2.  lay  in  a  state  of  inundation,  during  the  greater 
dence,  and  part  of  the  year»  and  wholly  unproductive  (except  a  species  of  coarse  grass 
^Jj^l^^^  and  hay,  upon  some  particular  spots) ;  but  m  consequence  of  the  draiaig«> 
mm  mMerial     ^«  beeame,  and  have  since  continued  fit  for  culture,  and  produced  com,  and 

paitof  the  evl-  «^5 

deace  was  in  writing,  of  whkb  the  Lord  Chancellor  (who  directed  the  issue)  was  a  competent  Jndge,  and 
upon  which  there  was  no  reason  to  snppose  any  ^irther  light  oookl  be  thrown  by  anotlier  refersoee  l#  a  juiy* 
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odier  tilheable  nmttera.    Within  the  parish  of  Stanground,  and  adjacent  to  I77B. 

the  township  and  cominon  field  lands  of  Fkrcet,  lies  a  large  tract  of  fen  imvib 
la&di  distingiD&hed  and  bounded  as  after  mentioned^  and  containing,  by  e&-  B^tJiiLow. 
timation,  three  thoosand,  three  hundred,  and  sixty  acres,  or  thereabouts, 
anciently  and  still  known  by  the  denomination  of  Farcet  Fenn,  and  reputed 
to  be  parcel  of  the  manor  and  hamlet  of  Farcet,  the  remainder  of  the  fen 
lands  within  the  parish  lie  within,  and  have  l>een  always  considered  as  parcel 
of  the  township  of  Stanground. 

The  tract  called  Farcett  Fenn  is  bounded  as  follows,  viz  : — 
Towards  the  north-west,  by  the  common  lands,  in  the  vill  of  Farcet, 
from  which  it  is  divided  by  a  river,  called  Farcet  Water. 

Towards  the  norths  by  lands  in  Stanground,  called  Horsey  Grounds. 
Towards  the  north*east,  by  lands  in  Whittlesey,  called  Whittlesey  Eing*s 
Delf,  irom  which  it  is  divided  by  a  dyke,  called  Hodcey  or  Oakey  Dyke. 

Towards  the  south-east,  by  fen  lands  in  Ramsey,  called  Middlemore, 
firom  whence  it  is  divided  by  a  dyke,  called  Small  Dyke. 

Towards  the  south,  by  the  lake  of  water,  called  Whittlesea  Meer ;  and 
To  the  soath*west,  upon  lands  in  Yaxley^  from  which  it  is  divided  by  a 
dyke  or  stiieam,  called  Conquest  Load. 

Anciently,  and  long  befope  the  general  drainage  of  the  fens  took  place, 
certain  parcels  of  land  had  been  fenced  off  from  the  residue  of  Farcet  Fenn, 
and  had  been  held  in  severalty  for  the  purpose  of  mowing  hay  3  the  remain- 
der (^en  not  covered  with  water)  as  also  the  inclosed  parcels  after  having 
been  mowed,  was  used  as  an  open  common.     The  largest  of  the  meadows 
tiius  inclosed,  which  lay  un  the  north-east  side  next  Oakley  Dyke,  and  con- 
tatned  Q^e  hundred  acres,  was  (and  is  still)  called  Farcet  King's  Delf,  and 
£ight  Roods,  and  was  subdivided  into  small  parcels  (containing  about  four 
acres  eadi)  called  Doles,  which  were  allotted  to,  and  hreld  in  severalty  by 
sundry  inhabitants  of  Stanground  and  Farcet,  (probably)  in  respect  of  their 
rights  of  common  in  the  fen.     Another  of  the  said  meadtyws,  lying  on  the 
north-west  side,  and  containing  about  thirty  acres,  was  (and  is  still)  called 
Milby,    Another  of  the  said  meadows,  lying  on  the  same  side,  and  adjacent 
to  the  last,  contaming  about  forty  aow»i  %vns  (and  is  still)  called  New  Mead. 
Sundi7  Oliver  small  parcels,  inclosed  in  like  mamier,  lying  on  the  same  side, 
were  (and  are  now)  called  by  the  name  of  the  Pingles.   At  the  southern  ex- 
tremity of  the  fen  adjoining  to  Wittlesey  Meer,  a  cottage  trailed  Beale*s 
Cote,  was  anciently  bailt,  and  ten  acres  of  land  were  inclosed  to,  and  liave 
eiver  aince  been  held  in  severalty  with  it.    The  al>bot  of  Thomey,  to  whom 
both  the  manors  of  Stanground  and  Farcet  belonged,  held  in  severalty  fat 
tlietimeof  the  dissolution)  another  inclosed  parcel,  containing  about  one 
hundred  and  forty  acres,  (lying  on  the  south-west  side  of  the  fen  next 
Conquest  Load)  called  Conquest  Close,  extending  from  Fowle  Lake,  in 
WhittleseaMeer,  to  Farcet  Water.    The  remainder  of  the  fen  was,  till  the 
period  ftfter-mentioned,  an  open  common,  into  which  the  tenants  and  in- 
habitants in  sundry  neighbouring  and  some  distant  manors  (which  belonged 
D»  thesame  abbey)  had  aright  by  custom  of  turning  their  commonable  cattle, 
making  a  yearly  acknowledgment  for  the  same  to  the  lords  of  the  manor  of 
Faroet. 

in  ID  Hix.  the  said  sir  Walter  Mildmay,  to  whom  the  manor  of  Farcet 
had  been  then  granted  in  fee  (and  who  was  then  lessee  df  the  crown  for  sixty 
jeasB'Of  the  manor  of  Stanground)  came  to  an  agreement  wkh  the  com- 
■M*ers  .in  the  said  fen,  whereby  he  gave  up  bis  right  'Of  -common  and 
herbage^therein,  in  consideration  of  being  permittTsd  to  inclose  and  hold  in 
aevcralty  to  him  and  his  heirs,  four  hundred  acres  of  the  said  l^a  adjoining; 
to  the  said  parcel  (formerly  inclosed  by  the  abbot)  called  Conquest  "Close, 
nod  anch  four  hundred  acres  were  in  oohsequ^nceof  such  agreement  indosed, 
and  have  bcsen  ever  since  held  in  severalty,  widi  and  ^as  'parcel  of  ^e  manor 
of  Farcet. 

>  The  roDMiinder  of  the  len  lay  open  waste,  till  the  drainage  of  the  <fens 
todc  place^  in  the  reign  of  Charles  1.    8y  the  tenas  of  their  uhdertakhig, 

the 
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the  adventurers  for  the  drainage  were  to  have  ninety-five  Uioosand  acres' 
(being  the  proportion  of  one  third  of  the  whole  level)  set  out  to  them  firom 
all  the  lands  common,  and  several  within  the  level,  and  the  same  were  si- 
lotted  to  them  aecordingly  by  a  law  of  sewers  (since  called  the  St.  Ive*s  kw) 
made  on  12th  October,  90th  Car.  1 .  whereby  nine  hundred  and  forty  acres^ 
further  part  o^  the  then  common  fen  of  Farcet,  situate  on  the  southern  side 
next  Whittlesey  Meer  and  Ramsey  Feon,  and  one  hundred  and  sixty-two 
acres  out  of  Conquest  Close  and  lands,  three  acres,  one  rood,  ten  perches, 
out  of  the  lands  belonging  to  Beales  Cote,  were  set  out,  and  afterwards  in- 
closed, and  held  in  severalty,  as  the  full  proportion  of  the  adventurers  of 
the  whole  of  Farcet  Fenn,  including  the  said  meadows  of  King's  Delf,  Milby, 
New  Mead^  and  the  Pingles,  out  of  which  no  allotpnents  were  taken. 

In  the  year  1682,  the  remainder  of  the  said  fen,  which  contained  one 
thonsand  three  hundred  acres,  was,  by  virtue  of  statute  15  Car.  2.  c.  17.. 
intituled,  *'  An  act  for  settling  the  drainage  of  the  great  level  of  the  fens 
called  Bedford  Level,'*  divided  and  allotted  to  the  several  persons  having 
right  of  soil  and  common  therein,  in  proportion  *to  such  their  respective 
rights,  and  afterwards  inclosed  and  held  in  severalty  by  them ;  and  thirty 
five  acres  were  on  that  occasion  allotted  to  William  Brownlow,  Esq. ;  as  lord 
of  the  manor  of  Farcet,  and  (as  such)  owner  of  the  soil  of  the  said  fen, 
in  lieu  of  his  seignory. 

Soon  after  the  commencement  of  the  drainage,  when  a  prospect  opened 
of  the  fen  lands  becoming  productive,  the  right  of  tithes  therein  became 
an  object  of  attention  and  dispute,  and  the  enclosed  fen  lands  in  Stangroond 
and  Farcet,  then  held  in  severalty,  being  first  improved  and  rendered  ca- 
pable of  yielding  titheable  matters,  the  vicar  of  Stanground,  sometime  be- 
fore the  year  1640,  asserted  his  claim  to  such  tithes  of  those  lands,  as  by 
his  endowments  and  grants  he  was  entitled  to.  The  then  impropriator, 
Mildmay  Earl  of  Westmoreland,  at  first  resisted  the  vicar*s  demand ;  but 
after  a  suit  commenced  by  the  vicar  in  the  ecclesiastical  court,  entered  into 
a  compromise,  and  by  agreement,  made  in  the  year  1640,  consented  to  sl- 
low  him  25/.  a  year,  in  lieu  of,  and  as  a  composition  for  the  tithes  of  the 
said  inclosed  fen  grounds,  which  payment  had  been  continued  to  be  made 
by  the  succeeding  impropriators  to  the  successive  vicars^  from  that  time 
down  to  lady-day,  1773. 

Sundry  disputes  afterwards  arose  respecting  the  tithes  of  the  nine  hundred 
and  forty  acres,  allotted  to  the  adventurers,  and  the  one  thousand  three 
hundred  acres,  allotted  to  the  commoners,  as  well  between  the  impropriator 
and  the  owners,  as  between  the  impropriator  and  the  vicar  of  Stanground, 
and  several  suits  were  commenced,  and  some  of  them  brought  to  trial  in 
consequence  thereof;  but  before  any  final  decision  of  the  right  took  place, 
these  disputes  also  terminated  in  the  year  168B,  in  a  compromise  between 
the  impropriator  and  vicar,  the  former  consenting  to  accept^  and  the  latter 
to  grant,  a  lease  of  such  tithes  in  the  said  lands  as  the  vicar  was  entitled  to, 
at  the  rent  of  fifty  pounds  a  year,  which  had  been  continued  to  be  rcgnlaily 
paid  under  that  and  subsequent  leases  by  the  succeeding  impropriators,  snd 
had  been  accepted  by  the  successive  vicars  from  thence  to  lady-day  1779. 

The  first  leiise  was  dated  30th  May  1688,  and  was  granted  hy  Joshua  Rad-* 
cliff,  then  vicar,  to  William  Brownlow,  esq.,  then  impropriator,  for  fiie 
term  of  five  years ;  a  further  lease  dated  26th  May  1601,  on  the  same 
tenns^  was  granted  by  Samuel  Doughty,'  clerk,  then  vicar,  to  the  stid 
William  Brownlow,  for  the  term  of  five  years ;  and  a  third  lease  bearing  date 
36th  May  1751,  was  granted  by  William  Whitehead,  clerk,  then  vicar,  to 
sir  John  Brownlow,  baronet,  lord  viscount  Tyrconnel,  then  impropristor, 
for  fifteen  years. 

The  payments  of  twenty-five  pounds,  and  fif^  pounds  a  year,  bearing  no 
reasonable  proportion  to  the  value  of  the  -tithes  in  lieu  whereof  they  were 
paid,  and  the  plaintiff  conceiving  himself  in  titled  to  receive  those  tithes  in 
kind,  or  a  fair  composition  for  the  value  thereof,  gave  due  notice  to  the  de- 
fendant, that  he  would  not  accept  the  payments  in  question  after  lAdy-dsy 

1778, 


V, 
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Vns,  bilit  would  from  thenceforward  take  the  tithes  in  kind  $  and  ihe  de*         1778. 
feiidanl  lord  Brownlow>  disputing  his  title  to,  and  withholding  the  pajrment         duvie 
of  such  tithes,  the  plaintiff,  on  2l8t  January,  1774,  filed  his  bill  in  the  oourt 
of  chancery  against  the  said  lord  Brownlow,  and  agftiost  Thomas  Mewbuni> 
GeorgelUchardson,  Sanderson  Henrey,  William  Blackwell,  Ralph  Speechley 
the  younger,  David  Bowker,  James  Arnold,  and  John  Kingston,  (occupiers 
of  lands  and  tithes  in  Farcet  Fen,  and  of  inclosed  fen  lands  in  Stanground,  as 
tenants  to  the  said  lord  Brownlow)  aod  against  William  Chapman,  Robert 
Johnson,  and  Daniel  Plumber,  (other  occupiers  of  land  in  Farcet  Fen,  as 
tenants  to  sir  Samson  Gideon)  and  against  the  master,  fellows,  and  scholars 
of  Emanuel  College,  Cambridge,  stating  (amongst  other  things)  that  by 
virtue  of  the  said  several  endowments  and  grants,  or  by  virtue  of  some  pre-^ 
scription  from  time  immemorial,  or  some  usage,  the  plaintiff,  as  vicar  of 
the  said  church,  was  entitled  to  all  and  singular  tiie  tithes  of  wool,  lambs* 
calves,  com,  grain,  and  hay  (except  the  tithes  of  hay  of  the  meadows  of 
Kings  Delf,  Milby,  and  New  Mead)  arising  within  the  said  village,  town, 
and  hamlet  of  Farcet,  and  to  all  tithes  of  wool  and  lambs  (except  the  tithe 
of  wool  and  lambs  of  the  Burested  or  manor  house)  throughout  the  hamlet 
of  Stangpronnd,  and  to  Easter  dp^s  &nd  offerings,  and  the  tithes  of  wood  and 
reed,  and  all  oth^  small  and  vicarial  tithes  whatsoever,  arising  within  the 
said  parish  of  Stanground,  and  the  several  manors,  villager,  and  hamlets  of 
Stangroand  add  .Farcet  aforesaid,  and  the  titheable  places  thereof  ^  and 
charging,  that4he  said  defendant,  Thomas  Mewburn,  and  the  other  defen- 
dants the  occupiers,  had,  from  and  since  Liady-day  1773,  severally  holden 
and  occupied  sundry  lands  in  the  several  parts  of  Farcet  Fen,  and  in  the 
fen  lands  and  inclosed  grounds  of  Stanground  therein  specified,  and  had 
taken  all  the  tithes  thereof  and  of  other  lands  therein  mentioned,  which 
were  of  right  payable  and  belonged  to  the  plaintiff,  and  refused  to  pay  or 
account  to  him  for  the  same  -,  and  that  the  defendant,  lord  Brownlow,  as  the 
lay  rector  or  impropriator  of  the  said  churdi,  disputed  the  plaintiff's  title  to 
the  said  tithes ;  and  that  the  said  master,  fellows,  and  scholars  refused  to 
join  with  the  plaintiff  in  the  said  suit,  or  to  assist  bim  in  the  recovery  of  the 
said  tithes ;  and  therefore  praying  that  the  defendants,  the  occupiers,  might 
account  with,  and  make  satisfection  to  the  plaintiff  for  the  single  vidue,  of 
all  and  every  the  said  tithes,  so  by  them  withheld  or  subtracted  -,  and  that 
the  plaintiff's  right  and  title,  as  vicar  of  the  said  church,  to  the  said  tithes, 
might  be  established  against  all  claims  and  demands  of  the  defendant  lord 
Brownlow,  as  the  lay  rector  and  impropriator  thereof,  and  that  the  said  de- 
fendants, the  master,  fellows,  and  scholars  might  be  decreed  to  act  as  trus* 
tees  for  the  plaintiff^s  benefit,  and  for  general  relief. 

The  defendant,  lord  Brownlow,  on  18th  June  1774,  put  in  a  plea  in  bar 
to  the  discovery  and  account  sought  by  the  bill,  that  he  was  impropriator 
of  the  rectory  of  the  said  chwch,  and  therefore  not  bound  to  make  such  dis- 
covery. 

The  said  defendant  at  the  same  time  put  in  his  answer  to  the  remainder 
of  the  bUI,  and  thereby  insisted,  that  the  plaintiff  had  no  title  against  him, 
as  impropriator,  to  any  tithes  arising  within  the  said  parish,  over  and  be^ 
sides  such  as  the  plaintiff  had  then  before  t^ken  and  enjoyed,  and  not  ad- 
mitting, but  on  the  contrary,  disputing  the  plaintiff's  title  (and  reserving  to 
himself  such- right  as  he  should  be  able  to  make  out  as  impropriator  against 
the  plaintiff)  as  vicar,  to  such  tithes,  as  he  had  since  his  institution  and  in- 
duction taken  without  dilute  or  controversy. 

The  -defendaitl,  Thnmaa  Newborn,  and  the  other  defendants,  the .  occu- 
'piers,  put  in  etmilar  pleas  in  bar  to  the  discovery  prayed  by  the  bill,  and 
filed  answers  to  the  remainder  of  the  bill. 

The  said  pleas  were  argued^  before  the  lord  chancellor,  ISMh  December  1774, 
and  over*rulcd,  and  the  plaintiff  having  taken  exceptions  to  the  said  answers, 
and  afterwards  amended  his  bill,  the  said  defendants  were  ordered  to  answer 
the  exceptions  and  att^ endments  together. 

The  defendants  accordingly,  in  Hilary  vacation  1776,  put  in  their  forther 
VOL.  II.  T  answers 
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amwetp  fo  the  ori^iud  aali  uiended  falMt  and  die  i&iwvr  ^  tii«  defeodtfit 
Lord  Brownlow  bdfig  again  exotptad  to  iitid  tttporladiniiiAcieiit,  he  on  <M 
eib  Miurch  1777>  put  in  a  ft&rther  aniw^r  to  tbt  said  ansiBnd^  ML 

Tha  defendant  lord  Bravtfnlow,  by  hia  «aid  anawcr  disfutsd  the  exifltwMi 
and  validity^  as  well  of  tbie  andent  endowmenta,  as  of  the  grants  %d  mt 
William  Mikimay,  and  required  the  plaintiff  to  prove  his  title  agninaC  the 
said  defendant  lord  Brownlow  as  imprdpriator*  not  only  to  the  Itthea  really 
in  dispute,  but  to  all  the  tithes  belonging  or  which  had  nnniterniptiedly 
been  enjoyed  as  parcel  of  the  Ticarage. 

The  defendants  the  occupiers  by  their  further  answer  diaoovered  she  Inods 
in  their  respective  tenures,  and  rendered  an  accoont  of  the  titiiea  ariaittg 
there^m  since  Lady-day  177^. 

The  master,  fellows,  and  scholars  of  £nuuiuel  Oollege  put  in  their  no* 
swer,  stating  the  grants  of  sir  Walter  Mildmay,  and  submittiiig  to  prodooe 
them  hi  support  of  the  plaintHTs  title. 

The  plaintiff  having  replied  to  the  (mewers,  and  entered  into  proofii  in 
a<q>port  of  his  claims,  the  cause  came  on  to  be  heard  in  Michaelmas  eeraa, 
177S,  before  lord  chanoeUor  TnimiiOW :  and  the  defendant  Imrd  Browai(yw 
then  (aa  he  had  done  before  by  his  anawen)  set  up  his  title  as  impropffiatDr 
to  all  the  tithe*  of  the  rectory,  which  coiidd  net  be  proved  to  have  been  le« 
gaily  granted  or  taken  from  it»  and  ref used  to  admlft  thai  the  pkiiitiff  w«a 
intitled  to  any  tithes  whatsoever,  but  insisted  on  putting  in  issue  the  whole 
of  his  claims,  as  well  under  the  ancient  endowaaents  as  under  the  gmnla  ^ 
whereupon  the  court  on  6th  December  1778,  decreed,  that  the  parties  staaid 
proceed  to  a  trial  at  law,  at  the  assizes  to  be  hokien  ior  the  county  of 
Hnnliie^on,  by  a  special  jory,  on  aeveral  isaueSy  Whkh  {nwae 
aettlcd  by  th^  master)  and  were  as  fbllow^  tin, 

1.  Whether  the  plaintiff,  as  vicar  of  the  fiarish  «f  Staogfonnd 
was  intitled  by  endowjnent,  peescription,  grant>  or toiherwise,  ta  aHothar 
Uthes,  except  the  tithes  a£  com,  grain,  hay,  wool,  lamha,  and  isaiw, 
gre^wing,  renewing,  or  accruing  in,  upon,  or  out  Of  all  the  la»ia  tn  the  aski 
parish,  which  had  been  in  tiie  oocupation  of  the  defendaole  to  the  hill  re: 
spectively,  since  Lady-day,  1778. 

2*  Whether  the  plaintiff,  aa  vicar  as  afevesasd,  or  the  master,  Mlows, 
and  scholars  oi  £manusl  College,  in  tt-ustfbr  him,  -was«r  wereiotilM  %y 
endowment,  prescription,  grant,  or  otherwise,  Jto  the  tithes  of  wool,  • 
and  ealves,  growing,  renewing,  or  accroing,  in,  upon,  or  out  of  •tlie 
which  had  been  in  the  occopatioa  of  the  several  other  ddfendanSs  reapcRctirdy 
at  any  time  since  Lady-day,  1978. 

8.  Whether  the  landd  called  King's  DeHf,  £^t  Roods,  CoiiqutfBtdiiiaBds, 
}7ew  MeHdow,  Milby,  the  Pingles  IBerlceleys,  or  tise  Advensnrers  laftids,  !and 
Farcet  Common  Fenti,  out  of  which  the  fdamtiff,  by  his  hiH,  sought 
Jay  within  the  common  of  Fasoet. 

4.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  or  ^esaid  master, 
•and  seholars,  in  trust  for  him,  was  or  wes^  intitled  by  tendownaant,  praadrtp- 
tiom,  jgvaat,  or  otherwise,  to  the  tithes  of  com  mid  grain,  growing,  aauew- 
■ing,  or  accruing,  in,  -Upon,  tM-  out  of  the  lands  in  the  oceopatioa  «f  the 
other  defendanta  to  the  said  bill  respectively,  in  the  hamlet  of  i^rceti. 

6.  Whether  the  plaintiff,  at  vicar  as  aforesaid,  was  entidod  i>y  csidow- 
ment,  prescription^  grant  or  otherwise,  to  one  third  part  of  the  tiiliee  iiie»- 
tioaed  in  the  last  issue. 

6.  Whether  the  master,  fellows,  and  scholars  of  Emanud  College,  Cam- 
•bridge,  we/e  entitled  by  endomneiit,.preecription,' grant  or  otherwise,  to 
'two  third  parts  of  the.  same  tithes. 

And  it  was  oi^ered,  that  the  jury  should  have  a  view,  <n  case  -^aa  oawt 
ptJ^og'M  heneh  Aovii  thtnh  fit ;  and  that  the  plamtiff  shoidtl  heplaistiff  at 
law^  and  the  defendant  lord  BroWolow,  defendant  at^law. 

•  The  said  issues  came  on  to  be  tried  on  29th  July  1780,  at  the  nsaises'at 
Huntingdon,  before  Mr.  Justice  WiLnns  and  a  fiiU  special  jury,  6veof  whom 
had  tphen  a  previous  view  (under  the  rule  of  the  coiurt  of  king^  beweh)  of 
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Mie  Itmis  ia  qaestioa^  and  after  a  trial,  which  lasted  two  entire  days^  the         177B. 
ittff  felumed  the  foUowmg  yerdicts  on  the  several  issuea,  tiz.  devib 

On  flif)  fiffBt  iflflue,  for  the  plaintiff  generally. 

On  the  aeeond  issue,  lor  tha  plaint^,  (except  as  to  the  lands  called  Berry- 
QteadlWai). 

Otk  th^  third  issue,  for  the  plaintiff  (except  sixty  doles,  part  of  the  lands  called 
Kiiig*s  Detfe,  which  the  jury  found  to  he  within  the  hamlet  of  Stanground.) 

Oa  the  fourth,  fifth,  and  sixth  issue,  for  the  plaintiff  generally. 

Th^  defendant,  lord  Brownlow,  in  Michaelmas  term  1760|  moved  in  the 
caqrt  of  ehaooery  to  set  aside  the  verdict,  as  being  contrary  to  la^,  and 
also  against  evidence,  and  for  a  new  trial  of  the  issues  :  the  matter  was 
aigued  for  several  days,  and  for  the  last  time  on  the  6th  March  17B1,  when 
judgment  was  postponed.  On  the  S8th  May  17^2  the  Lord  Chancellor 
C^Ve  judgment  rejecting  the  application,  and  refusing  to  make  an  order  for 
ft  Mw  tnal  of  the  issues,  or  any  of  them. 

The  dafendant  lord  Brownlow  conceiving  this  d^ision  to  be  erroneoos, 
a]q>ealed  therefrom  to  the  house  of  lords,  for  the  following  reasons  i 

The  verdiGt  is  contrary  to  the  truth  and  justice  of  the  ease  in  many  mate- 
rial parts,  and,  as  to  some  of  them,  founded  under  the  misdirection  of  ^w 
judge  In  matters  of  law. 

1.  With  respect  to  the  respondent's  right  to  the  tithe  of  corn,  it  appoam 
oa  hia  own  shewing,  by  his  title  under  the  last  oi  sir  Walter  Mildmay's 
g;mot$,  that  his  right  was  to  tithe-corn,  in  the  hamlet  of  Farcet,  with  an 
03Rfisp|^oli  (and  that  too  very  extensive),  but  the  jury  have  found  hia  righft 
Do  tithe  com  in  that  hamlet,  without  any  exception  whatsoever. 

TJhit  injnstioe  ol  the  verdict  in  this  material  part  of  the  case  is  so  appa- 
j^t»  ths^  the  vicQir  now  (for  the  first  time)  resorts  to  the  extraordinaij 
.ex|)edienl  of  atte^npfing  to  maintain,  that  the  exception  ought  to  be  ncpnnged 
cat  of  hia  own  title  deed,  as  being  inserted  by  mistcdce  of  the  drawer.  This 
never  wais  ^onght  of,  tiU  near  two  hundred  years  after  th^  date  of  ^e  dec#, 
Wd  cannot  be  worthy  of  an  answer,  after  the  admission  of  the  exception  in 
4be  woal9  of  it,  both  by  the  college  and  the  vicar,  recorded  in  their  answers 
10  ohaticery  in  14186,  which  were  read  at  the  trial ;  and  the  only  ifuestioa 
then  was,  aa  to  the  quantity  of  lands  comprised  in  the  exception. 
.  %  The  jury  have  found,  that  all  the  lands  in  the  third  issue,  eaoept  sixty 
doles  of  King's  Delph,  lie  in  the  hamlet  of  Farcet,  and  have  found,  on  other 
issues,  that  the  ndur  ia  intiiled  to  tithes  of  com  tl^roughqut  tl^e  hamleft  of 
Faroet ;  so  that  as  the  verdict  now  stands,  the  vicar  is  found  to  have  a 
ssght  to  tithe-com  over  all  the  lands  in  the  diird  issue,  except  liie  sixty 
^iliaa  ia  the  Kiag*s  Dalph ;  whereas  it  was  not  proved,  that  all  tliose  lands 
ace  in  thfS  haaolet  of  Faroet ;  and  as  <$tanground  is  the  mother  church,  the 
pwamasptioB  is,  that  lands  in  that  parish  are  not  within  the  diapelry  or 
bandat  unless  proved  so ;  but  the  judge  not  only  admitted  modem  evidenoe 
ft9  pcove  landa  to  Ve  in  the  hamlet,  which  by  the  true  construction  of , the 
pMMM,  15  Car.  2.  c.  17.  §  6,  dd.  and  17  Geo.  2.  c.  37.  ought  not  to  have 
jbaap  adsaitted>  bat.also  allowed  various  papers  nqt  signed  by  any  person,  as 
avidapca,  though  the  same  wei^e  opposed  by  the  appellant's  cattosel ;  and 
with  respect  to  Farcet  Fenn,  it  appeared  by  the  recital  in  the  last  of  t^e  vi* 
ear*s  leases,  that  only  part  of  it  htSB  in  the  hamlet  of  Farcet,  and  yet  the 
jury,  have  found  the  whole  to  lie  there,  and  have  thereby  rejected  that  part^ 
of  the  recital,  notwithstanding  other  parts  of  that  recital  were  ruled  by  the 
jildge  to  be  decisive,  as  to  other  matters  against  the  appellant.  And  it  was 
ri^ld^  pvc^ed  by  the  crown  Receiver's  accounts,  and  by  royal  grants  of 
'Staogr^aild  manor,  and  also  by  old  depositions,  that  Farcet  Fenn  was  part 
fOfihe  deniesnes  of  the  manor  of  Stanground,  and  yielded  some  profit,  even 
MSpre  the  drainage,  to  the  lord  of  that  manor,  notwithstanding  it  was  sub- 
jacrt  to  light  of  cpnimon ;  and  therefore  such  part  of  it  as  lies  in  the  hamlet 
isf  rFaroei,  is  within  the  exception  of  sir  Walter  Mildmay's  last  grant ;  and  by 
IbarOoavnaolajV  Ihe  master  and  cooEkmons  of  every  manor,  whether  they  aflbit) 
ipppfita  to  thfi  lord  or  not,  are  part  of  his  demesnes  ^  but  the  jui%e  was  of  a 
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i^TS,  contrary  opiaion,  and  declared  to  the  jury^  that  Farcet  Fenn  was  hot  part 
'^^*'  of  the  demesneSy  because  not  reserved  (as  he  said)  for  the  lord's  use  ;  which 
was  a  misdirection  in  point  of  law,  and  also  in  matter  of  fact ;  and  not  only 
Farcet  Fenn,  but  such  other  lands  in  this  issue,  except  the  old  Conquest 
Close  and  some  of  the  Eight  Roods,  and  some  few  other  small  pieces,  which 
were  prof  ed  to  be  in  the  manor  of  Farcet,  appeared  by  evidence  of  enjoyment, 
and  acts  of  ownership  by  the  lords  of  Stanground,  and  by  reputation,  and 
otherwise  J  either  to  be  part  of  the  demesne  lands  of  Stangreund,  or  else  to 
be  part  of  the  other  lands  in  the  exception  ;  and  therefore  as  to  all  these  the 
verdict,  as  found  without  any  exception,  is  unjust,  even  supposing  the 
right  to  the  tithe  corn  in  question  was  now  open  to  litigation ;  but 

3.  The  right  to  tithe  com  in  most  of  the  lands,  in  the  third  issue,  has 
been  often  contested,  and  sometimes  decided  by  verdict  in  favour  of  the 
rector,  and  at  other  times  ended  in  nonsuit  of  the  college  ;  which  nonsuits 
by  old  depositions  and  otherwise  appear  to  have  been  on  the  merits,  without 
a  single  instance,  till  now,  of  any  suit  wherein  the  rector  failed,  or  wherein 
the  vicar  or  college,  or  any  other  opposing  the  rector,  ever  succeeded. 

"The  rectors  have  ever  since  enjoyed  the  corn*tithe  of  these  lands,  without 
any  demand  by  the  vicars  ;  for  as  to  part,  they  were  not  included  in  any  of 
the  leases  made  by  the  vicars  to  the  rectors ;  and  as  to  those  lands,  the 
tithes  of  which  were  included  therein,  the  leases  are  in  such  terms  as 
do  not  extend,  nor  could  be  intended  to  extend,  to  any  but  such  small 
tithes,  as  the  vicar  was  entitled  to  ;  and  as  to  the  payment  of  twenty-five 
pounds  a  year,  that  could  not  be  for  the  com*tithes  in  litigation,  because  it 
is  admitted  to  have  commenced  before,  and  to  have  continued  during  aU 
former  litigations,  as  well  as  ever  since  $  and  besides,  it  is  too  low  for  a 
composition  commencing  any  thing  like  so  late  as  1040,  for  all  the  tithes 
now  claimed  by  the  vicar  over  such  extensive  tracts  of  land ;  and  therefore  it 
is  submitted,  that  the  claim  of  the  respondent,  as  to  tithe-corn  of  any  of  those 
lands,  is  concluded  and  barred  by  former  determinations,  and  constant  en- 
joyment under  them  ;  but  supposing  the  length  of  time  not  conclusive 
against  the  respondent,  then  by  the  same  rule  it  cannot  be  so,  against  the 
appeUant ;  consequently  the  validity  of  the  grants  is  still  open  to  all  legal 
objections,  and  several  such  objections  were  insisted  on  at  tlie  trial,  as  proper 
to  be  argued,  if  the  case  was  not  concluded  ;  but  the  judge  would  not  enter 
into  any  ccmsideration  about  them. 

4.  That  part  of  the  parish  which  lies  in  Cambridgeshire,  ought  to  have 
been  excepted  in  the  verdict  on  all  the  issues. 

Because  the  only  written  evidence  on  the  first  issue  was  not  an  origrnal,  but 
«n  entry  of  the  substance  or  import  of  an  endowment,  which  made  it  necessary, 
in  support  of  the  vicar's  title,  to  prove  enjoyment  under  it,  which  he  did,  by 
two  or  three  living  witnesses,  who  had  collected  small  tithes  -,  but  all  of  them 
agreed  that  no  tithes  of  any  kind  whatever  had  been  collected  or  demanded 
by,  or  were  due  to  the  vicar,  for  that  part  of  the  parish  which  lies  in 
Cambridgeshire  ;  and  both  sir  Walter  Mildoiay's  grants  are  in  such  terms, 
as^  by  legal  construction,  do  not  extend  out  of  the  county  of  Huntingdon, 
and  the  construction  is  confined  by  usage  j  and  therefore  the  not  excepting 
that  part  of  the  parish  which  lies  in  Cambridgeshire  out  of  the  verdict  on  afi 
the  issues,  is  manifestly  unjust,  by  extending  the  vicar's  claims  over  large 
tracts  of  land,  of  which  there  was  no  enjoyment  since  the  creation  of  the 
vicarage  in  any  of  the  respondent's  predecessors. 

6.  It  appeared  at  the  trial,  by  the  testimony  of  living  witnesses,  and  by 
the  old  depositions,  that  *'  New  Meadow^  is  discharged  from  all  tithes,  in 
consideration  of  a  tithe  acre  immemorially  enjoyed  by  the  rectors  in  lieu  of 
the  tithes  thereof ;  and  as  the  locality  of  that  meadow  makes  part  of  the 
third  issue,  and  it  is  found  to  be  in  the  hamlet  of  Farcet,  therefore  the  same 
and  the  tithe-acre  ought  to  have  been  excepted  in  the  verdict  on  all  the  issues* 

6.  The  construction  of  the  words  **  garbarum  cujwewfue  generis^'*  and 
^'  bladorum,/cmique,'*  in  the  exception  of  tithes  in  the  endowment  of  140S', 
was  misunderstood  at  the  trial ;  it  wns  then  and  is  now  humbly  insisted,  that 

by 
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by  the  legal  import  of  the  ward  gar^,  iithen  of  wood^  as  well  as  of  com  and 
gain,  are  included,  unless  f^trained  by  usage^  or  tbe  context ;  but.  in  this 
ease  there  was  no  instance  proved  of  payment  of  tithe -wood  to  any  vicar  $ 
and  the  context,  so  far  from  restraining  the  sense  of  the  word,  plainly  shews 
it  was  intended  in  the  largest  sense  ;  yet,  as  the  verdict  now  stands^  the  vicar 
is  tntitlcd  to.  tithe- wood  contrary  to  an  established  principle  of  law,  *'  that  a 
vicar  cannot  be  intided  to  any  particular  species  of  tithe,  otherwise  than  by 
endowment,  or  prescription,  and  that  all  others  by  law  belong  to  the  rector  ;** 
the  respondent's  bill  is  to  establish  his  right  as  vicar  against  the  appellant 
the  rector,  to  all  tithes  claimed  to  be  due  to  him  by  the  bill,  of  which  tithe- 
wood  is  one  j  and  therefore,  whether  there  is  now  any  titheable  wood  in 
the  parish  or  not,  or  whether  the  charge  in  the  bill  be  true  or  not,  that 
Farcet  Fenn  was  anciently  part  of  the  King's  forests,  and  known  by  the 
name  of  Farshevid  Ferry,  yet  as  the  bill  is  to  establish  the  vicar*s  right  to 
all  the  tithes  mentioned  in  his  bill,  the  right  to  tithe-wood  ought  to  have 
been  excepted  put  of  the  verdict  on  the  firsts  issue. 

7.  The  jutlge  neglected  taking  any  notice  of  the  word-'  bladaruni  in  the 
exception,  though  it  was  at  the  trial,  and  is  now  humbly  submitted,  from 
the  obvious  import  of  it,  as  well  as  from  the  context,  to  mean  tithe  of  grass 
or  corn  depastured  by  cattle,  or  cut  green,  and  before  ripe,  and  given  to 
cattle ;  which  includes  agistment- tithe,  and  also  tithes  of  grass  and  of  com, 
vetches,  tares,  and  other  grain  6r  pulse,  when  cut  green  and  given  to  cattle ; 
and  therefore  these  species  of  tithe  ought  also  to  have  been  excepted  out  of 
the  verdict  on  the  first  issue. 

8.  The  respondent's  right  to  tithe-oom  in  aqy  particular  part  of  the  pa- 
rish depends  upon  two  facts ;  the  one,  that  such  part  lies  within  the  hainlet 
of  Farcet ;  the  other,  that  it  is  not  part  of  the  demesnes  of  the  manor  of 
Staoground,  or  of  the  other  excepted  lands ;  the  respondent  found  it  impos- 
.sible  to  support  this  claim  over  the  lands  in  the  third  issue,  without  assuming 
a  fact  (which  he  had  no  right  to  do  without  proof)  that  the  manor  and  hamlet 
of  Farcet  are  coextensive ;  but  in  this  case,  there  was  not  only  no  proof  at  all 
of  it,  but  clear  proof  to  the  contrary,  besides  demonstration  on  the  fieuTe  of  the 
respondent's  own  title  deed,  which  expressly  excepts  demesne  lands  of  the  ma- 
nor of  Stanground  out  of  the  grants  of  tithes  of  landls  in  Farcet  i  this  was  urged  to 
the  judge  by  the  appellant's  counsel,  who  requested  him  to  take  notice  of  it  to 
the  jary,  which  he  did  not,  but  suffered  the  evidence,  as  to  any  piece  of  land  being 
in  the  hamlet,,  to  be  evidence,  that  it  was  in  the  manor,  and  so  on  the  reverse. 

In  answer  to  these  reasons,  the  respondent  detailed  the  evidence  pro- 
duced at  the  trial. 

State  of  the  evidence  produced  by  the  respondent  on  the  trial  afthe  issues. 
In  support  of  his  case  under  the  first  and  fifth  issues,  he  produced, 

1 .  An  endowment  registered  in  the  old  register  of  the  bishop  of  Lincoln, 
preserved  amongst  the  arehives  of  the  diocese,  in  the  registry  of  Lincoln  ; 
this  endowment  is  dated  ilth  April  1402,  wherein,  after  assigning  a  mansion 
house,  and  thirteen  acres  of  land,  in  Stanground,  to  the  vicar,  the  abbot 
and  convent  of  Thoraey  make  the  following  grant,  viz,  "  Item  habebit 
didMs  vicarhts,  qui  pro  tempore  fuerit,  pro  portume  sud,  in  perpetuum,  omnes 
fructus  redditus  et  proventus^  decimasque  el  ohlationes  universas  ad  eandem 
ecclesiam  guaUtercunque  provenientes,  ft  pertinentes;  decimis  garbarum  cnjus" 
amque  generiSf  biadorum,  ftenique  ac  lante,  et  agnorum  et  vituiorum  (qttotiens 
vitudus  decimus  m  specie  fuerii  solvendus)  ad  eandem  ecclesiam  guaUtercunque 
provenientium,  nee  non  glebd  et  manso  rectorue  ecclesia  duntuxat  exceptis ;  qum 

.ad  religiosos  hsicque  ut  ipsius  ecclesitt  proprietarios,  in  perpetuum  pertinebunt 
salvis  habitatiane  vicaria  et  scitu  ejusdem  superius  designat,*' 

2.  A  duplicate  or  ancient  copy  of  the  same  endowment,  found  in  the  regis- 
try of  the  bishop  of  Lincoln,  at  Buckden,  in  Huntingdonshire,  on  which 
appeared  an  indorsement  in  the  following  words,  "  viz,  Ecclesia  sancti 
Johannis  Baptist€S,  de  Stanground,  appropriat,  taxatur  ad  sxl,  inde  dednue 
viii  /.**  vicarius  eeciesia  parochialis  de  Stangrounde^  perdpiet  omnes  decimaspre' 
ierquam  decimas  garbar,  granorum  etfxni  vituiorum  et  agnorum  per  compositionem 

et 
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ei  onftfittlbneht  dMini  Lintchi:    ftihien  mq)tr  domUiui  Ichmnm  KMtHmi 
dhBAg  AfiMo  regni  ffoi.  6.  ndo,  mgmenhvit  portunmm  dieUk  tHettrut  tm^ertmk^ 
mdem  teriidm  ^airbam  tledmis  gran&rum  in  certnptt  de  Ru-thed  ut  da  cHero  >mfig 
^ui  annumerei." 

9.  A  passage  from  the  ilppellant*s  second  Unwer,  fldmittitig  that  this 
)reatly  sum  of  twenty-five  pounds  had  beeh  paid  by  the  lord  of  th^  ilitaOrs 
of  St^gtotind  and  Farcct,  for  the  time  being,  and  accepted  by  the  vican  for 
the  time  being,  ever  since  the  year  1640,  up  to*  Lady-day  177d>  but  denying 
the  defendant's  knowledge  on  what  account  the  payment  had  been  made. 

4.  The  respondent  proved^  by  Robert  Bellamy,  a  living  witness,  the  re- 
beipt,  by  the  present  vicar,  of  the  small  tithes  throughout  the  parish  of 
Stahgi-ound,  except  of  the  inclosed  lands,  lying  in  that  part  of  the  pariah 
which  16  ih  Cambridgeshire. 

On  the  secotid,  fourth,  fifth,  and  sixth  issues  he  produbed. 

First,  an  indenture  dated  24th  October,  80  Eiis.  [168B]  between  kir  Walter 
Mildmay,  knight,  chancellor  of  the  exchequer,  &c.  of  the  one  part  $  and  the 
inast^r,  fbllows,  and  scholars  of  Bmanuel  college,  Of  the  other  part  -,  whereby 
ifter  teking  notice  (amongst  other  things)  that  the  provision  for  the  vicar 
of  Stanground  ivaS  not  suflicient  for  his  miinteaanee,  attd  that  sir  Walter 
being  proprietbk-  bf  the  rectotyi  and  patron  of  tb^  vicdrige,  was  minded  to 
miake  such  provision  fbr  him  as  is  the^eih  mentioned ;  the  said  air  Widtenin 
cohsidenition  thereof,  and  fbr  other  the  considerations  therein  mentidned, 
;^nteid,  bargained,  atid  sold  to  the  said  master,  fdlows,  and  sdiOliif, 
1.  The  parsonage-house  and  a  close  called  Parson's  Croft,  and  the  g^abt 
fobds  thereunto  belonging,     t.  All  those  hii  tithes  of  wool^  lalilb,  and 
calf,  yearly,  and  from  time  to  time,  coming,  arising,  ahd  renewing  wilfcfai 
the  parish,  town,  and  hamlets  of  Stanground  aforesaid^  and  Farcet  in  the 
^afd  county  of  Huntingdon  (^xcebt,  and  always  reserving  to  the  said  sir 
Walter  Mildmay,  his  heirs  and  assigns,  all  and  all  mi^er  of  tithee  of  wteii, 
Hmb,  and  calf,  yeaHy,  and  from  time  to  time,  coming,  arisiikg,  happening, 
br  'growing  out  of,  for  or  by  reasOn  of  tfae  demesne  lands  and  tenemeDfe  of 
the  ^d!d  manor  of  Stirngtound,  ilblen  In  the  occupation  of  Henry  Ptekinsoa 
6t  his  assigns)  and  after  reciting,  that  the  then  vicar,  and  bis  predecesaofs^ 
had  hut  oiily  one  third  part  of  the  tithe  6f  com  in  f^cet;  the  whole  in 
thVee  i^arts  being  divided,  and  the  proprietor  or  owner  of  the  said  ftaraoa- 
iage  of  Stanground  aforesaid,  the  other  two  third  pnia  of  the  said  tith^* 
(6drn  (6f  Which  tw6  third  parts,  the  said  sir  Walter  was  seised  in  his  deu—e 
df  fe6,  aspkrt  of  the  said  parsonage  of  Stangromd)  the  said  air  Waller, 
for  the  considerations  aforesaid,  granted  and  confirmed  unto  the  said  nUMter, 
fellowB,  and  scholars,  one '  fourth  of  all  his  said  two  third  parts  of  all  the  Said 
tithe  corn,  which  from  time  t6  tfme  should  be  coming  and  renewing  withb 
tlie  (laid  town,  fields,  or  hamlet  of  Earcet  aforesaid  (being  part  of  the  said 
i^ctoty  of  Stsh^ground)',  the  vHil(^  fourth  part  of  the  said  two  third  parts, 
together  with  the  said  other  third  part  of  the  said  tithe-oom  there,  i^iich 
the  vicar  of  Stailground  then  had  and  ehjoyed,  wouM  emoimt  together  to 
ftlbll  moiety  of  all  the  tilhe-(^rn',  renewing  in  the  said  town,  fields,  and  UasB- 
Iftt  Of  Fiflircet  aforesaid,  and  growing  due  to  the  parsonage  or  vicarage  of 
'8tangro\md  sifbresstid^  in  such  sort  as  that  whereas  the  then  vicar  and  liis 
^ifred^eessors  had  but  otie  third  part  only  of  the  said  tithe*tem  in  Biroet 
tEfoir<*said,  the  safd  master,  fellows,  and  scholars,  and  their  snccesson-^  and 
the  said  vicar  and  his  successors,  should  have  (their  portions  beii^  Isad  oat 
br  taken  together)  one  moiety  of  all  the  said  tithe-corn  in  Faroet  iSbrenid ; 
'ttnd  the  said  sir  Walter  Mildmay  also  granted  to  the  said  master,  Miows, 
and  scholars  of  Emanuel  coil^e,  8.  All  that  the  advowson,  preaentatioo, 
tind  rights  of  patronage  of  the  vicarage  Of  Stanpomid  aforesaid  (except  and 
always  reserved  to  the  said  sir  Walter  and  his  nelf«  or  assigns,  all  the  rents 
and  yeaily  profits  reserved  and  limited  to  be  paid  fonr  the  said  titlie-aim,tipon 
dne  leaise  for  term  of  y^ars»  thetetoibre  made  of  the  said  tithes^  and  other 
fhiilgs,  Which  the  said  fMchtton  then  haid).    To  hoM  unto,  and  to  the  use 

df  the  saM  master,  fefldWs,  and  sehtstars,  and  theiv  successors  for  «^er.    m^ 

coUege 
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VfrikgfflQipfHiimi  with  sv  Wali^  to  preMit  a  jfti  aad  AU  clerk,  umI  to  per- 
mUmliiid  Mm  m  tbe  oi^oynHiot  aC  Ike  piwalsM  gnialed  in  inist  for 
Mly«  A  d«fd  poU  uader  tbe  tuHid  upd  qe^l  of  Ihe  aaid  air  Walter 
.^ajj  delfd  0th  Aprils  31  £liz. :  whereby,  after  reciting  that  he  had  by 
indenture^  dated  26th  October j  3Q  Sli^.  settled  the  reotory  of  Slangvound, 
with  all  the  tithee  and  heieditanienta  ihan^uate  belonging  (aacept  all  such 
lands,  tenameatSy  titbes»  advowson,  and  hereditaments  in  Stanground  afore- 
aaid*  and  in  Farcet,  whiqh  he  bad  granted  to  the  master,  fellows,  and 
seholars  of  Soapnel  oolkge)  to  certain  uses  therein  expressed,  with  power 
of  revocation,  the  said  sir  Walter  resumes  to  himself,  and  revokes,  and 
declares  v^  the  said  set^emeat^  9fi  eoncerning  the  tithes  of  wool,  lanb, 
ealf,  com*  and  grain,  within  the  town  or  hamlet  of  Farcet,  and  the  fields 
aiMi  limits  thereof  or  any  of  them,  and  aU.sums  of  money,  and  other  profits 
due  or  piqrable  concerning  the  same,  then  or  late  parcel  of  the  rectory  of 
Stanground  (other  than  the  tithes  of  wool,  lamb,  calf,  com,  grain,  and  other 
things  arising  fron)  the  demesne,  lands,  and  tenements,  of  the  manor  of 
Stnngroand,  and  other  lands  and  tenements  of  Che  said  sir  Waller,  then  or 
lata  in  the  tenure  of  Henry  Psrkioson«  Michael  Beale,  John  White,  and 
Thomas  Smitb«  or  any  of  th^qt,  by  lease  or  at  will). 

Srdly,  An  indenture  dated  lUh  April,  31  Eiiz.  between  the  said  sir 
Walter  Mildmiiy  of  M^  oi»e  part,  and  the  said  master,  fisllows,  and  scholars, 
^  the  other  part,  whereby,  afl(er  reciting,  that  the  said  sir  Walter  Mildmay 
had  erected. the  said  collide,  and  had  also  endow^  the  same  with  divers 
laodsj  tenements,  tithes  and  ^hereditaments,  and  other  things  for  the  main- 
tenance thereof,  and  yet  having  great  care  and  zeal  for  Ibie  establishment 
ao4  ooatinuenoa  thereof,  to  tiie  glory  pmd  honor  of  Almighty  God,  and  setting 
forth  his  hol^-  gofpei  by  good  aqd  able  preachers,  and  for  the  increase  of 
Uving  of  end  for  (be  viimr  of  Stanground  aforeiaid,  the  said  sir  Walter 
MiUmay>,for:ttie  copsidere^pos  aforesaid,  gave,  granted*  and  eonfimedimto 
the  said  maetaF»  lellowe*  «mJ  aeholars,  "  aU  tfaase  the  tithes  of  wool,  lamb, 
aelf#  OOTUi  aad  gvw  within  tba  parish,  town  or  hamlet  of  Farcet,  (exoqit 
aied  oseeiving  to  Ihe  «am  sir  Walt^  end  hie  heirs,  all  and  all  manner  of 
lilheSfpfw«pl>)^»oib»iea){.. corn, grain*  and  other  thii^s  arising  from  the 
dsrarinti  lan^s  of  tbc  manor  of  $tangfx>ond,  sad  all  other  lands  and  tene- 
ments then  or  late  in  the  tenure  of  Henry  Parkinson,  Michael  Beale,  Jcrfm 
Wiiilet  and  'I'homas  Smith,  or  any  of  tbcsm,  by  lease  or  at  will,  not  being 
copybetd;  to  hold  to  the  said  master,  fellows,  and  scholars,  and  their 
s«eees«ors  for  ev^,  upon  trwst,  ttot  they  should  perform  the  covenants 
thereinafter  epnlaiaed« 

Tha^ooilege  oaveeant*  that  they  will  at  ell  times  hereafifcer  permit  the  vicar 
of6laPgB0t¥>d»a<Ml  bis  succgWHiia,  to  have,  retain,  and  enjoy  all  and  singular 
tlie.prQBN#es  in  f^met  tjierpby  granted,  wiifaoot  the  .interruption  of  the  said 
ooUege,  and  without  any  rent  or  serviee  to  them  therefore  to  be  yielded  or 
done. 

JSoiiMsepiiMhr^ei^  in  <icppsri  ^Ihe  rftp^dmf$  oaer,  imi^er  the  third  tsrne,  viz. 
to  jMrsfte  the  imiM$    ihtfrtin  4e$criM  to  be  miuaied  within  the  hamiti  ^ 

The  manors  df  >biaaground  and  Fesoet  both  belonged  to  the  abbot  of 
Xhoroey,  imd,  upon  ehe  dbsolntion  thereof,  caflle  to  the  erawn ;  Robert 
Ssnith»(who  held  the  i>ffiofaof)>aiV(f  andcoUectorof  4he  rents  of  both  manors, 
under  the  abbot,  was  continued  in  those  offices  by  the  coart  of  augmentation. 
In  whieh  cauijt.  bis  oiscounts  wem  passfMl  annuhUy  upon  oadi,  aad  recorded. 

i.  An  -office  Mfif  of  the  toU  of  .{the  awd  dHahert  Smith's  fifist  account 
(of  Faroetiy  .foripoe  year^  ending  at  Jifinhaalmas,  M  ]Eieii.  B.  whesein,  under 
the  title  of  Farcet  collection,  he  accounts  as  follows,  vis. 

lkMbrldM»»tiae  el ''  vMieierviad.deme«ies  of  iWeet.** 

Sar  reais  mf  asslee  of  the  Aeeniii  ouetomasy  tenants  of  the  manor  of 
faioeit .....;.w.v ^SM    6    6 

For  the  Arm  af  a  peamre,  called  Conquest,  lying  within  the  limiu  of  Far- 
cet, 
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cet>  extending  from  the  Fowle  Lake  to  Ffeircet  Water,  from  Conquest  Land 
End  to  Honey  Bridge,  from  Horsey  Bridge  to  Whittlesea  Dyke,  and  from 
thence  to  a  place  called  Raven's  Willow,  let  on  lease  to  William  Cooper, 
at  ...  . ' £5  14    8 

Under  the  Utle  of    '•  Aguiamenia  de  Farcet." 

For  thirty-three  ehillings  and  fourpence,  for  the  issues  of  a  certain  marsh 
called  JParcet  Fenn,  payable  by  different  persons,  for  the  agistment  of  their 
cattle*,  within  the  same  marsh,  for  the  space  of  one  year, £1  18    4 

Under  the  title  of  **  Fees  and  outgoings,*'  he  craves  the  following  alkyw- 
ances  : 

His  fee  as  bailiff  and  collector,  under  the  deed  of  appointment  of  the 
abbot £1  18    4 

For  his  flee  as  surveyor  of  the  marshes  or  fens  of  Stanground  and  Farcet, 
granted  him  by  deed  of  appointment  by  the  abbot   £8    6    8 

For  stipend  granted  by  the  abbot,  to  Charles  Bailow,  clerk,  for  officiating 
in  the  chapel  of  Farcet,  for  his  life    £4  18    4 

There  are  two  accounts  for  Stanground,  for  the  same  year,  the  one  of  the 
said  Robert  Smith,  as  bailiff  of  the  manor  and  collector  of  the  rents ;  the 
other  of  sir  Edmund  Walslngham,  Knt.  as  farmer  of  the  demesne  and  other 
lands,  occupied  by  the  abbot  at  the  dissolution. 

2.  Au  office  copy  of  Smith's  account  of  Stanground  Manor  for  the 
same  year ;  in  which  he  accounts  for  the  >rent8  of  assize,  the  rents  of 
sundry  ferms  in  Staqground,  in  the  occupation  of  himself  and  others, 
and  the  profits  of  the  manor,  but  includes  nothing  arising  from,  or  betong- 
ing  to,  Faroet  Fenn. 

3.  An  office  copy  of  the  roU,  containing  the  account  of  the  said  sir 
Edmund  Walsingham,  for  the  same  year,  as  farmer  of  the  demesnes,  rectory, 
and  other  lands,  late  in  the  hands  of  the  abbot  3  wherdn,  under  the  head 
of  Tertte  dominicales  de  Stanground,'"  he  accoiints  fbr  the  rents  of  the  hrm, 
.of  the  scite  of  the  manor,  and  sundry  parcels  of  arable,  meadow,  and  pas- 
ture in  Stanground,  and  amongst  other  particulars,  "  For  twenty  shillings  for 
the  farm  of  a  certain  marsh  called  Farcet  Farm,  in  which  form  the  cattle  of 
the  tenants  and  inhabitants  of  Stanground,  Walter  Newton,  Haddon,  and 
Woodstone,  of  ancient  custom,  depasture,  the  surplus  of  which  marsh  is  let 
to  fkrm  as  above." 

4.  An  office  copy  of  the  roll,  containing  the  said  Robert  Smith's  ac* 
count  of  the  manor  of  Farcet,  for  the  fourth  year  of  Edward  the  Sixth. 

In  this  account,  under  the  head  of  "  Agisiamenia  de  Farcet"  is  contained 
as  follows,  "  De  xxxiii  s,  iv  d,  de  esrit  cujusdam  maruci  voeai :  Fareette  Feme 
levabil :  de  divert  persons  pro  agistament :  eatall:  shot:  infra  ettndem  marisc: 
'depascent:  hoc  anno  debet  hie  non  resporuR  eo  quod  dictus  mariscus  de  farcetie 
fiitne  est  parcell :  ferme  de  Stanground  dimiss :  Bdmuudo  Walsingham,  mUiL 
'per  indentur  pro  termino  annorum  et  per  tpsiim  ad  usum  suum  recept  ihidem  par' 
ceil  eJHsdem  restpons :  est  Domino  Regi  inde  virtut.  indentur :  supra  diet :  af 
ibidem  appa^eat,'* 

6.  A  pai^ment  roll  found  amongst  the  papers  produced  by  the  'ap- 
pellant, pursuant  to  the  decree,  appearing  to  be  a  particular  of  the  scite  of 
the  manor,  rectory,  and  other  lands  in  Stanground,  for  a  lease  there<^,  to  l)e 
granted  to  Sir  Edmund  Walsingham,  made  but  by  the  officers  of  the  court 
of  augmentation,  and  subscribe  by  the  judges  thereof  (of  whom  Sir  Walter 
Mildmay  appears  to  be  one),  and  properly  a  record  belonging  to  the  aug- 
mentation office. 

This  particular  contains  a  description  of  the  farm  of  the  sdte  of  the  manor 

:of  Stanground,  and  the  other  lands  comprised  in  Sir  Edmund  Walsinghani*s 

•first,  account,  with  separate  rents  annexed  to  each  article,  amongst  which 

it  enumerates : 

I  *'  Firma  aiQusdam  marisc  iMem  vocat.  Farceid  Fenne,  in  quo  marisco  eatall, 

'.  tenent.  et  inhabiioMit,  de  Stangroundi  Waternewtown^  et  M^oodUiUme  saw  nombre 

depnst.  surplusag.  cujusquidam  marisci  speetat  ad  Domtnum-  Regem  raiioke  sur^ 

mm  reddit,  nuper  manasterU  pradicti  ct  valet  commuMu^  mmis' . . .  £1  -8    0** 

I  .  6.  Another 
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6.  Abother  parehment  roll,    found  amongst  the  papers  prodiK*ed  hj        1778. 
the  apelkaty  containing  ^  A  partioolar  of  the  scite  and  demesne  lands  of  the         deitib 

manor  of  Stangroond.'*     It  is  sobscribed  by  Christopher  Smith/  elerk  of  the*    f  * 

pipe,  and  appears  to  be  a  record  properly  belonging  to  the  pipe  office ;  it  is 
entitled,  '*  Parcel  of  the  possessions  of  the  late  monastery  of  Thomey,  late 
assigned  to  oar  Lady  Elizabeth,  now  queen  of  England ;"  and  under  the  head 
of  the.''  scite  and  demesne  lands  of  the  manor  of  Stanground,**  it  contains 
a  particular  description  of  the  farm  of  the  scite  of  the  manor,  and  the  several 
parcels  of  land  belonging  thereto ;  but  no  mention  is  made  therein  of  Farcet 
Fenn,  or  any  profit  arising  therefrom  ;  or  a  deduction  of  the  twenty  shillings 
(ehaived  tor  ii  in  the  preceding  particular)  made  finom  the  rent.  The  premises 
described  are  mentioned  to  have  been  demised  (among  other  things)  to  Ed- 
mamd  Walsio|[^iam,  Knt.  by  letters  patent,  dated  20th  Aug.  2  Edward  6.  for 
twenty *ooe  years,  and  to  be  then  in  die  tenure  of  Sir  Walter  Mildmay,  at  the 
rent  of  12/.  9s, 

Eiiamined  by  Christopher  Smith,  clerk  of  the  pipe. 

7.  An  oflioe  copy  of  a  record  in  the  augmentation  office,  containing 
the  particular  made  out  for  the  grant  of  the  manor  of  Farcet  to  Sir  Walter 
Mildroay,  in  fee^  wherein,  under  the  title  of  ''  Manor  of  Farcet,  in  the 
county  of  Huntingdon,"  it  describes  the  following  articles : 

Rents  of  assize  of  the  free  and  customary  tenants  £25    0    3 

A  farm  of  one  pasture  and  fishery  called  Conqoest,i  lying  at  Farcet  Bridge, 
between  Raven's  Willow,  and  Pockets  Holme,  with  the  fishery  and  pasture 
in  Conquest  Close,  together  withall  willows  growing  upon  or  round  the 
said  pasture,  from  Fowle  Lake  to  Farcet  Water,  together  with  the  profits  of 
fishing  and  fowling  within  the  same  limits,  with  the  fishing  in  the  water  of 
Paroet,  from  Conquest  Land  End  to  Horsey  Bridge,  and  Whittlesea  Dyke, 
and  from  thence  to  a  place  called  Raven's  Willow,  let  on  lease  to  William 

Cooper,  at  the  rent  of £6  14    8 

Profits  of  courts  eomsitmite  onim 16    8 

Under  the  head  of  reprisals  it  states. 

The  fee  of  the  bailiff  fMr  aanum 1  IS    4 

Feeof  the  surveyor  of  the  marches,  granted  him  foi*  life 8    8    8 

Stipend  of  the  chaplain  officiating  in  the  diapd  of  Ekrcet  4  13    4 

8.  An  office  copy  of  the  grant  from  the  crown  of  the  manor  of  Farcet  to 
ur  Walter  Mildmay,  dated  30th  June,  7Edw.  6.  vdiereby  the  manor  of  Fto* 
cet,  and  the  farm  described  in  the  preceding  particular,  are  granted  to  sir 
Walter  Mildmay  in  fee. 

9.  An  office  copy  of  a  lease  from  the  crown  of  the  manor  and  rectory  of 
Stanground  to  sir  Walter  Mildmay,  dated  25th  August,  4  Eliz.  from  Michael- 
mas then  next,  for  sixty  years,  in  which  no  mention  i&.made  of  Fiu*cet  Farm. 

10.  An  office  copy  of  a  decree  of  the  duchy  court  of  Lancaster,  made  in 
Easter  term,  7  Eliz.  in  a  caose  between  the  queen  and  sir  Walter  Mildmay, 
in  consequence  of  a  dispute  which  had  arisen  between  sir  Walter  and  the 
queen's  fishers,  in  the  water  called  Whittlesea  Mear,  (which  was  parcel  of 
the  duchy)  relative  to  the  boundary  between  Farcet  Fenn  and  the  Mear. 

This  decree  recites,  that  upon  the  certificate  of  the  depositions  taken  be- 
fore the  commissioners,  under  a  commission  issuing  out  of  the  court  for  the 
inquiry  of  the  true  boundary  and  division  *'  of  a  certain  water  of  her  majesty, 
called  Whittlesea  Mear,  in  the  county  of  Huntingdon,  from  and  l>etween  a 
pasture  of  sir  Walter  Mildmay,  Knt.  called  Farcet  Fenn  in  the  said  county, 
as  also,  whether  the  said  Whittiesea  Meer  had  at  any  time  ooosumed,  wasted, 
surrounded,  worn  away,  or  won  any  port  of  the  said  pasture,"  it  did  plamly 
appear,  that  the  ancient  and  true  boundaries  dividing  and  separating  the  said 
Whittlesea  Mear  from  the  said  pasture  were  two,  the  one  called  Ayrlmynde's 
Hill,  and  the  other  Falce  Tubbe,  within  which  boundaries,  the  said  water 
called  Whittlesea  Mear,  had  of  late  years  consumed  and  worn  away  part  of 
the  said  pasture  ;  forasmuch  tbereforet  as  upon  the  delibemte  hearing  and 
perusing  the  said  depositions*  and  good  advisement  .therein  taken  by  her 
grace's  chancellor  and  couns(il  of  .the  said  court,  it  ^pfeared  manifestly,  that 

.  ^        so 


ftIO  TITHE  CASBS. 

•o  mueh  of  Ihe  mAA  wsler  as  waa  a^oining  to  the  aaid  pafllnrek  sad  witibia 
the  said  boundariea^  was  the  very  right  and  inheritanoe  of  the  said  sir  Walter 
as  parcel  of  the  said  pilsture. 

It  was  therefore  decreed  and  adjudged^  that  the  said  sir  Walter*  his  heirs  wad 
assigns  for  ever>  ^ould  and  might  lawfully  have>  hold,  aild  QC(^py«  to  his 
And  their  own  proper  tise>  so  much  of  the  said  water^  as  Was  within  and 
between  the  ssid  two  boundaries  and  the  said  pasture  as  parcel  of  the  same 
pasture,  with  the  fish  and  several  fishing  in  the  same  water,  at  all  times  at 
his  and  their  pHeasUre,  without  let,  molestation,  or  intermeddling  of  any 
other  perdon  or  petvaos^ 

11.  The  respcMident  next  read  a  passage  from  the  appdlaot's  seoood  an- 
swerj  wherein  the  appellant  states,  ''  that  he  has  been  informed,  and  be- 
lieres,  that  tome  -Unie  in  br  about  9  £liz»  an  agraement.was  foade  between 
thi^  sir  Waltfer  Mildmay  and  some  lorda  of  the  manors,  who  claimed  a  right 
of  common  in  the  said  fenn,  and  that  by  such  agreement  four  Jkuudred  acres 
of  the  said  fen,  adjoining  to  Coaqiiest  Closey  weile  to  be  held  in  severaity 
by  the  said  sir  Walter  Mildmay,  his  heirs  and  assigns,  aad.  beliered  the  said 
fmxt  hundred  acres  did,  from  the  time  of  such  agreement^  beeome  the  sepa- 
rate estate  of  tlie  said  sir  Walter  Mildmny^  his  heirs  aad  assigns. 

12.  An  office  copy  of  the  grant,  dated  Ittth  March,  30  Elia.  from  the  qoeen 
to  sir  Walter  Mildmay,  of  the  reversion  in  fee,  of  the  manor,  advowaim,  and 
rectory  bf  Stangronnd>  by  the  same  description  as  is  eoataiaed  in  the  Lsase  of 
96th  Ajugast,  4  Eliz. 

la  Aleaae  dated  IMi  Jan.  10601,  fVom  Oiimr  6atat  John ta  John  Bellamy^ 
of  saadry  pdrotis  of  the  lands  aUolted  oat  of  Farcet  Feaa,  to  the  Adveu^^^ 
ePi,  which  are  theHeia  described  to  be  iitaaled  in  ihrcet. 

14.  An  iildentm^  dated  30th  May^  IC&l,  from  Saniiel  J>o«^hty,  Ticar  of 
Stangr'oond  to  William  Brawnlow^  esq.  lord  of  the  manor  <d  Staagropad* 
mA  FarO«t,  whereby  the  said  Samuel  Doughty,,  demises  to  the  said  WiUaun 
Blro«nl<yw,  *'  aU  those  tithes,  of  what  natareor  kind  soerer,  daieor  bdooghig 
to  him  as  vicar  of  the  said  church,  in,  out  of,  or  fb^  all  that  tea  orHenBy 
gronad  called  or  known  by  the  name  of  farcet  Fenn,  oontaining  in  the 
whole,  by  estimation,  two  thoasand,  two  hundred  and  ^oittf  aoree, .  or  tiMe- 
abouls,  part  whereof  having  becB  aacientlj  divided,  was  then  called  Beek- 
ley's  Isolds,  and  ocaitained  by  'estiaiatite,  nine  hundred  and  forty  sfbc  acres,  or 
thereabouts,  and  the  fnAaat  part  the^f  of  then  lately  iadosed  or  divided^  «oih 
taincd  by  estimation  ime  thousand  and  thrae  hanidred  acses,  which  tern  is 
situated  and  being  in  Stanground  aforesaid,  and  Farced  or  one  of  thaia. 
To  hold  ftntn  ,Lady-day.thea  kst,  §%r  Ave  years,  if  the  said  Sanael  Daog|ity 
shoaiM  to  hw^  live,  at  the  yearly  reitt  <^  60/.  payaible  quarterly/' 

1&.  Aaindeatoreof  kaaie,  dated  26th  BSay,  1761>  between  WiUiam  Whter 
head,  tokrk  <«icar  «f  Staagnsiuad  aforesaid)  of  the«ae-pBrl^«nd  4lie  right  lio- 
nousable  sir  John  Biiawalaw,  lond  viaeount  TyroDnhe]^  load  of  tihe  aald 
nsanlir,  and  itapnipriate  rector  of  the  said  parish,  of  ^the  o&er  part  j  where- 
by,  after  reoiiing  sir  Waltte  Mildmay *s  gratat  of  the  tkhes  of  com,  gBam> 
wool,  iamb,  abd  calf,  in  Ardet,  and  takiaig  nofias,  that  within  this  f^ridli 
of  StangDound,  was  a  gteatfaxm,  fommonly ^sailed  Jarcet  Farm,  containli^ 
by  esthnatioB,  ts^o  thousand,  two  hundred  smd.  forty  acres,  eis.  nine  hna* 
drcd  aad  £iHy  acaes,  part  thereof,  caUad  fierkl«fy.*ay  or  die  AdTenMuar'S 
Lairis,  whioh  had  baea  kifcg  iMfore  -the  year  1689,  indoead  aad  ditadad^ 
aad  the  traBahUug  one  thovsaid  ahd  'thrae:  huadibd  (acna  (bdongiag  to  .lbs 
shad  aumbss  me  aoe  «f  them,  but  wii6h  imd  Men  ased  time  out  «f  osind* 
ntfl  afaoat  ilhe.said  |wi*:i688,  as  a  ^ooamioa  of  fmstore,  for  the  ioliabilaats 
df.£taagmiiadimid  Esroet  .a£Dresaid,  in  which  also,  the  fanners  and  kmd- 
hbUarsof/theaetaeraltownsof  Woodstoae,  Flettaa,  Haddoa,  Stibbmgtaa 
sail  fiipaoatatei  WaChr  iNchvfemi,  in  the  said  county  of  Hantiagdon,  claimed 
iadieqjojmlia^iilghtof  eoainMia  for  itiiewairki^g  of,  cattle,  kasat  aadeaor 
Oant,  TBOftfk  it^Bir  treilpeatiiieitaBameBts ;  and  redtiag,  that  |MNrt  of  tte  saM 
isrin/lay  <wlthin<thehaddet«»f  ffardet»  add  that  in  and  dboutiheaiad  lAfl^ 
the  said  oaalhDiMNUid  wad  tbwe  hiteib^  Aturds,  ior  tberatboats^  ^if  tlie  said 
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tetti>  tiieii  IjiBg  in  coiniiuKi  as  hSoveitild,  vrhre  by  Tii-tue  o(  the  statute  Inada         1778. 
16  €kr.  9.  e.  17.  intitled^  ''  Ail  act  fnr  settling  the  dndBio^  of  the  gi^eat         bctie 

W(d  ^  the  fens^  called  Bedfbrd  Leveli**  divided  into  many  parts,  and  al^  ' ^, 

Ibtted  sererally  and  respectively  to  the  several  persons  haviiig  Hght  of  com* 
mon  therein.    And  reciting,  that  after  such  division,  divers  diaputes  arose, 
and  awta  were  commenced  and  prosecuted  between  William  BrownloW,  esq  f 
£uher  of  the  said  lord  viscount  Tyrconnel,  (ia  whom  by  mebne  conveyance^ 
Ihe  aaid  manor  and  rectoty  were  vested)  dnd  several  of  Ihe  vicars  ci  Stan^ 
^pround,  which  silits  and  controversies  w^re  at  length  comprdmised  by  agree- 
ment, to  grant  to  the  said  William  Brownlow  by  Joshua  Ratcliffb,  B.  D.  then 
vicar  of  ^^tahgrobnd  aforesaid,  a  lease  of  all  the  tithes  in  the  said  fen>  be- 
longing to  the  said  Vicarage,  by  means  of  the  said  endowments,  or  otherwise 
howsoever,  and  by  the  said  William  Brownlow;  accepting  thereof,  in  such 
minner  as  the  same  is  therein  after  granted  and  set  forth.     And  reciting, 
that  a  kks^  was  thereupon  granted  by  the  said  Joshua  Ratcliffe  to  the  said 
WiUiakn  Brownlow,  by  indentdre  bearing  date  dOth  May  i  1683,  and  aftet*  the 
death  of  the  taid  Joriiua  Ralcliffe,  anbtlier  lease  bearing  date  26th  May,  1691 « 
lo  th^  very  iame  purpose  and  efieet,  as  in  the  said  former  lease  wafc  mtude^ 
from  feiamikel  Doughty,  derk*  then  vicar  of  Stai^round  aforesaid,  to  the  siid 
William  Brownlow,  for  five  years,  if  tiie  saiU  Samuel  Doti^hty  should  so  km^ 
tiVe>  and  continue  vicar  of  Stangroand.     Aad  recitiAg,  tliat  the  said  i!ompo- 
sitidD  and  agreement  was  found  so  advantageous,  both  to  the  rector  and  vicar 
ikferesaid^  that  alth6iigh  no  lease  in  writing  was  executed  between  the  par^ 
ties  since  the  eiqtlration  of  the  said  last  mentioned  lease,  yet  the  said  agtee-> 
ment  and  composition  had  been  duly  observed  by  and  between  the  succeed*' 
idg  rector^  amd  vicars  ever  sinbc,  and  the  aaid  rectors  had  duly  t»td  the  teid 
reserved  rent,  and  enjoyed  and  continued  in  the  possession  of  the  said  tithes 
lever  sinee,  anU  still  (kmtinned  to  do  the  same.    And  reciting,  that  it  had 
been  advised  and  found  expedient,  that  the  said  lease  should  be  renai^d  by 
ihk  shM  Wilkiim  Whitehead,  the  then  vicar,  to  the  biid  lord  viseodnt  Tyr- 
tonnel,  llie  then  rectory  in  manner  aforemetatioRed  ^  it  is  wittiesaed,  that 
Ihe  aaid  Willialn  Whitdiead^  in  cdnfirmatioA  of  the  said  t'otapositiob  and 
agreement,  and  for  akid  in  considenitiott  ef  the  rent  aaid  oovenant6  thereiA^-' 
aftsir  readrved,  &c.  and  for  ether  good  canaea,  &c.  granied,  leased,  Imti  de- 
iniM  unto  the  i8idk>rd  viscount  Tyrconnd,  All  those  his  tilhei  »d  aente 
of  what  nature  or  kind  ao^ver*,  dae  oir  beionglbg  to  him  the  said  William 
WMtelMd^  as  Viear  of  the  vtanage  of  Stangrorund  afoteaaid,  Sn,  out  of,  or 
for  all  that  the  said  fen  or  fenny  ground,  called  dr  khown  by  the  name  nf 
•Farcet  f^als,  GOhtiiaibg  in  the  Whole,  by  e8timiltion>  tWo  thousand,  two 
hundmd  and  forty  aoresi  or  therei^uta  (be  the  seiae  more  or  less),  put 
wMredf  havii^  'bfeen  anciently  divided,  vnis  lately  called  or  known  by  the 
minb  of  Barclay's  Lands>  otherwise  AdveAtarer-s  Lands>  and  containeth,  by 
«aiiflMitido,  nine  hundred  and  forty  acres,  or  there^Mits,  and  was  <hen  in 
the  tenure  or  occupation  of  the  right  hohourable  theeairl  of  Lincohi,  or  WSs 
Hkdir  tenants,  ted  the  «^er  part  thereof,  first  encftdeed  or  divided  abont  the 
year  iOB8,  as  afbk-esaid,  containing  by  estimation,  thirteen  hondred  acres.,  or 
•didreaboutt^  aatifoH'said;  whidi  said  fen  or  fenny  ground  is  situated  and 
heibg  in  the  parish  of  Stangronnd,  a»d  lies  fiartly  in  tibe  hamki  of  l^areety  iti 
iieaaM;  doiiiity.     To  hold  the  said  tithes,  tenths,  and  premises,  to  the  «aid 
John  lord  vi^oont  Ty^otoiiel,  his  eketutors,  admimstraCors^  and  assigns, 
from  Lady-*day  -then  last,  for  the  term  of  fifteen  years,  if  the  said  William 
Whitehead  s)iould  so  long  live,  and  continue  vicar  of  ^tangrooad,  at  the 
yearly  rent  of  fifty  pounds. 

€9fie9  0/  coaft*i  rMi  -sf  the  memor  ^  Fareii,  foUnd  in  lAa  ^uMih  dfttif  ^f 

StaHgrounii. 

I«.  Sir  Walter  MildiHoy,  lord.  Admissioo of  Richard  eide,^at(ldl«ihM»- 

tember,  6  &  6  Bi.  &  Mar.  to  one  coBege  and  tw«  acMa^f  laiHl>  wUh'tne 

of^Mnaaces  in  'Faroet  ^  and«de  cightfa  rodd  in  King*f  Mlb,  late  inr  the 

teai^/e  trf  Thomas  Aatdlyn,  aai  the  iibireiider  of  William  Dlde,  fMls'ftitfaO*. 

17.  SirWttliafti'MiUraay,  Imd.   Copy  «f  llceate;,^|ia«»*  IMi  <MMiiHf, 
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177B.  30  Elis.  to  Thomas  Andrew,  to  let  William  Pedley  his  cusfomary  tenements 
in  Farcet,  viz,  one  messuage  and  one  yard  half  land,  with  the  appurteqances, 
two  doles  of  meadow  in  King's  Delfe,  and  half  an  ac^e  of  meadow  in'Milby, 
one  barn  called  the  Forswath,  and  se^'en  lots  of  meadow  lying  in  South 
Meadow,  for  the  term  of  six  years. 

IB.  Earl  of  Westmoreland,  lord.  Admission  dated  18th  September,  11 
•lac.  1.  of  Charles  and  Joseph  Andrew,  to  one  quarter  of  arable  land,  one 
hog  yard  and  barn,  the  moiety  of  one  close,  one  dole,  and  the  third  part  of 
Eight  Rood,  in  King  s  Delfe,  three  lots  and  half  in  South  Meadow,  the  third 
part  of  two  holts  in  South  Meadow,  the  third  part  of  two  holts  in  Bell  Hive. 

19.  Dowaser  l^y  Westmoreland,  lady.  Admission  dated  27th  September, 
12  Car.  1.  of  Robert  and  Charles  Elmer,  to  one  messuage,  and  one  eight 
rood  in  King's  Delfe. 

Rata  and  Asiessments  — 20.  The  churchwarden's  assessment  of  Fareet  for 
the  year  1681,  whereby  it  appears,  thut  New  Meadow,  South  Meadow, 
Milby,  the  tithe  of  King's  Delfe  and  Milby,  the  Eight  Roods,  the  Lord  Berk- 
ley's or  Adventurers  Lands,  and  Beale's  Cotes,  were  then  rated  to  Fareet. 

21.  Land-tax  duplicate  for  Fareet,  for  the  year  1682,  1 1  Wil.  &  Mary, 
wherein  William  Brownlow,  esq.  is  rated  to  Fareet  for  his  tithes  of  the 
King's  Lands,  King's  Delfe,  Milby,  and  the  late  inclosed  fen. 

22,  2d,  &  24.  The  like  for  the  years  1728, 1729,  and  1730,  wherdn  the 
vicar  is  rated  for  the  tithes  of  the  field  and  composition  money,  and  for  Con- 
quest Lands,  King's  Lands,  and  the  great  fen,  small  tithes,  and  glebe  land. 

25.  The  like  fcr  1739,  wherein  the  tithes  of  thing's  Delfe,  &c.  are  ex- 
pressed. 

26  &  27.  The  like  for  1749, 1760,  1753,  wherein  Beale's  Cote  is  rated  by 
name. 

28,  29,  &  »0.  Land-tax  duplicates  for  Stanground,  for  the  years  ld92, 
and  1730,  wherein  part  of  the  fen  appears  to  be  rated. 

Parole  Evidence. — ^The  respondent  lastly  proved,  by  the  testimony  of  living 
witnesses,  the  boundaries  of  Fareet  Fenn,  as  herein  before  described,  and 
that  King's  Delfe,  Conquent  Lands,  Aiilby,  New  Meadow,  Beale's  Cote,  and 
the  Pingles,  lay  within,  and  were  considered  as  parcel  of  it. 
-  That  Fareet  had  separate  parish  and  civil  officers,  viz,  churchwardens, 
overseers,  constable,  and  surveyor  of  the  highways  ;  that  it  maintained  its 
own  poor,  and  was  separately  rated  to  the  land-tax. 

Iliat  the  inhabitants  of  Conquest  Land  served  all  parochial  and  civil  oflices 
for  Fareet,  and  not  for  Stanground. 

That  Conquest  Land,  King's  Delfe,  Milby,  New  Mead,  Beale's  Cote,  and 
the  Pingles,  and  the  fishery  in  Whittlesea  Meer,  were  rated  to  Fareet. 

That  the  drove-wajrs  throughout  the  fen  were  under  the  care  of  the  Far- 
eet surveyor,  and  were  repaired  by  the  inhabitants  of  Fareet  only,  and  that 
the  inhabitants  of  ancient  messuages  in  Fareet,  enjoyed  the  exclusive  privi- 
lege of  keeping  their  hogs  in  the  drove- ways. 

That  Oakey  Dyke,  the  north-east  boundary  (upon  which  King's  Delfe 
adjoined)  so  far  as  it  divides  Farcet's  King's  Delle  from  Whittlesea  King's 
Delfe^  was  scoured  as  follows,  mz.  about  half  way  by  the  owners  in  Whit- 
tlesea, and  the  remainder  by  the  owners  of  ancient  messuages,  which  for- 
merly had  rights  of  common  in  the  open  &rm,  and  that  no  part  of  the  dyke 
was  scoured  by  the  owners  of  King's  Delfe,  which  lied  next  it. 

State  of  the  evidence  produced  hy  the  appellant  on  the  trial. 
The  defence  set  up  at  the  trial  by  the  appellant,  exclusive  of  the  ohjec- 
tions  taken  to  the  legal  validity  of  the  grants,  and  to  the  evidence  produced 
by  the  respondent,  was,  that  the  question  in  issue  had  l>een  already  repeat- 
edly tried^  and  conclusively  determined  against  the  vicar,  who  ought  not 
.therefore  to  be  permitted  to  revive  claims  against  the  tenor  of  those  de- 
cisiona ;  and  he  produced  in  evidence. 

The  record  of  a  judgmtet  in  the  court  of  common  pleas,  as  of  Hilary 

term^  21  and  22  Car.  2,  in  an- action  brought  by  Charles,  earl  of  West- 

moitdand   m  idqnropriate  rector  of  Stanground^  against  John  Mawley,  for 

I  16/. 
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15/.  for  treble  value  of  the  tithes  of  grain,  oats,  and  maslyn,  of  27  acres  of 
land  in  his  occupation  ;  which  lands  in  the  declaration  are  described  to  be 
sioiated  within  the  parish  of  Stanground^  and  the  boundaries,  limits^  or 
titheable  places  thereof;  the  verdict  was  found  for  eight  pounds  two  shilr 
lings  for  the  plaintiff,  and  for  the  re^ddue  of  the  15/.  for  the  defendant. 

The  appellant's  counsel  alleged,  that  the  lands,  for  the  tithes  whereof 
this  action  was  brought,  were  parcel  of  the  Adventurer's  Lands  (then  called 
the  King^s  Lands)  and  that  the  action  was  in  jBtict  defended  by  the  vicar ; 
bat  nothing  appearing  upon  the  record  to  warrant  that  assertion,  he  at- 
tempted to  prove  it  in  the  following  manner  : 

On  December  2,  1684,  Montague  Cholmley,  esq  ;  iind  William  Brown- 
low,  esq. ;  an  infimt,  the  then  impropriator  of  the  said  rectory  (by  the  said 
Montague  Cholmley,  as  his  next  friend  and  guardian)  exhibited  their  bill  in 
chancery  against  the  master,  fellows,  and  scholars  of  Emanuel  College,  and 
doctor  James  Wolfenden,  then  vicar  of  Stanground,  charging  the  defen- 
dants with  intent  to  stretch  the  grants  of  sir  Walter  Miidpiay  beyond 
their  true  intent,  and  with  setting  up  a  claim  to  tithes  arising  from  sundry 
of  the  excepted  lands,  and  the  tithes  of  corn  in  certain  lands,  situated  in 
Stanground,  and  out  of  the  hamlet  of  Farcet,  that  the  boundaries  and  iden- 
tity of  the  demesne  and  excepted  lands  would  be  lost,  unless  the  plaintiffs 
were  permitted  to  record  and  perpetuate  their  evidence  thereof ;  and  that  the 
defendants  threatened  to  commeuce  actions  at  law  against  the  plaintiff's  ten- 
ants, for  the  recovery  of  tithes,  never  before  claimed  by,  or  known  to  be  due 
to.  Uie  vicar  >  and  therefore  praying,  that  the  defendants  might  answer  the 
hill,  and  that  the  plaintiff's  proof  of  the  matters  aforesaid  might  be  taken 
and  perpetuated. 

To  this  bill  the  defend^its  appeared,  whereupon  the  plaintiffs  immediately 
obtained  an  order  and  a  comxhission  to  examine  their  ancient  witnesses,  dt 
dene  esse,  which  was  executed  .er  parte  (the  defendant  not  joining  therein), 
and  the  depositions  of  a  great  number  of  witnesses  were  taken  ;  but  before 
it  was  returned,  and  before  auy  answers  were  put  in  to  the  bill.  Dr.  Wolf- 
enden died,  and  the  college  having  shortly  afterwards  presented  John  Ratcliffe 
to  the  said  vicarage,  on  November  4,  I6d5,  the  said  plaintifflB  filed  a  bill  of 
revivor  and  siqiplement  against  hini,  stating  the  former  proceeding^,  and 
pra3ring,.  that  the  plaintiffs  might  have  the  benefit  of  the  testimony  of  such, 
of  the  witnesses,  examined  in  the  life-time  of  Dr.  Wolfenden,  who  should 
not  live  to  .be  again  examined  in  ordinary  course,  and  that  the  defendants 
might  discover  the  particulars  of  the  tithes  they  claimed. 

The  defendant  RatdiiOfc  afterwards  put  in  his  answer,  stating  the  grants, 
and  his  claims  under  them,  and  that  he  hoped  to  prove  that  divers  large 
fenny  or  marshy  grounds  lay  within  the  hamlet  of  Farcet,  and  admitting 
that  he  brought  several  actions,  in  the  name  of  the  master^  fellows,  and 
fldiolars  of  Emanuel  college,  against  William  Bellamy,  Edward  Dawkins, 
John  Mason,  and  John  Brookes,  [for  tithes]  whidi  he  conceived  justly 
to  belong  to  him. 

The  plaintiffs  in  that  «ause  never  examined  their  witnesses  in  chief,  or 
proceeded  further  in  the  cause,  although  both  Mr.  Brownlow  and  the  vicar 
lived  many  years  afterwards.  •  • 

The  appellant  produced,  and  relied  on,  the  depositions  thus  taken,  as 
evidence  for  him  on  the  present  trial  -,  and  in  order  to  prove  that  the  record 
of  the  judgment  above-mentioned,  respected  the  tithes  of  •  parcel  of  the 
King's  or  Adventurer's  Lands ;  he  read  from  the  said  depositions  the  fol^ 
lowing  passages,  viz.  the  deposition  of  Robert  Coveney,  to  the  11th  inter- 
rogatory, folio  34,  who.  said>  "  That  about  fourteen  years  before  the  time 
of  his  examination,  to  the  best  of  his  remembrance,  there  was  a  trial  at 
common  law,  between  Charles  earl  of  Westmoreland,  plaintiff, -and',  one 
Morley  and  others,  tenants  of  .the  ''King's  Lands,'!  dafendanta;  qt 
which  trial  the  said  earl  obtained  a  verdict  for  the  tithes  of  the  saidliitids, 
the  dqx»nent  being  present  thereat,  and  that  the  said  earl  was,  at  the  time 
of  the  said  trial,  lord  and  owner  of  the  said  manor  of  Stangroand ;  and  says, 

he 
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|7'r8.        he  ^  h^vi  and  heUeveSj  that  Omr^  wbb  a  prinule  compMiWoD  made  be* 
i^f  vMt        tween  the  late  lord  Berkley  (or  hia  agents)  then  leaaee  «f  the  said  landa» 
*'-  ^d  Wmiam  Fprbes,  then  vioar  of  Sdangmimd  aforeifudd,  eoneeniiag  the 

^^^m^j    peyoKjiMi  of  these  tithes/* 

Deposition  of  WilJUam  BeUam^y  to  tb&  aome  iaterrogatones,  fbUii  IM. 
'*  He  remembers  an  action  at  law  breoght  by  the  earl  of  Wettmore- 
}and#  ag^ipfit  one  John  Horley,  defendant,  and  Edward  Dawkiaa,  for  their 
ppn^payment  of  all  their  tithes  growing  and  renewing  upon  paroab  ai 
the  lands  called  "  King's  Lands/'  to  whidn  they  were  th^  tenants;  aad 
that  the  same  was  tried  at  HiuxtiDgdon  assizes,  when  a  venlict  was  had 
against  the  said  Morley  and  Dawkins,  for  the  said  earl,  Mod  that  one 
Mr.  Maurice  CqIc,  on  the  behalf  of  those  defendants  (then  Mge^i  to  the 
faid  lord  BerUtey)  paid  the  tieble  damages  given  by  the  said  verdict  to  the 
use  of  t^e  earl ;  which  action  was  tried^  to  the  best  of  the  witiieas*8  remem- 
brance, about  feyen  years  since/' 

The  appellant  next  produced  the  record  .of  an  iasue,.  aa  of  Hilary  tcraa* 
34  aod  36  Car.  %.,  in  an  action  in  the  coort  of  common  pleas,  bronght  by 
the  master,  fellows,  and  scholars  of  Emaanel  GoUege,  against  Edward 
Bellamy^  forthirty-eis  pounds,  the  treble  value  of  the  titiies  of  corn,  oats, 
and  hay,  «f  rtwenty^sii:  acres  of  land,  and  thirty  acres  iof  paatae^  sa  4Jie  vill 
of  Farcet,  in  his  own  occupatioa^  thlt  dee^i#ioa  stating  the  pJnintiiBi  to  lie 
impropriators  of  the  tithes  of  grain  and  hay  ariauig  oat  of  the  said  laada. 

The  roll  contained  no  entry  of  any  judgment ;  but  the  appellant's  oomMel 
alleged,  that  the  plaintiffii  were  nonsuited ;  and,  aa  evidence  pf  a  judgment 
of  nonsuit,  produced  the  copy  of  an  entry  of  the  name  pf  the  cauee  in  4he 
prothonotary's  book,  intituled,  ^*  tpeciaiia  judida;"  but  the  entry  does  not 
e^Epress  what  the  judgment  was,  nor  whether  for  tjie  plaintilb.Qr'  delendant, 
or  indeed  whether  there  was  any  judgment  at  alL 

In  further  proof  of  the  nonsuit,  he  read,  from  the  depositions  bafanap 
mentioned,  the  evidence  of  William  Bellamy,  to  the  IMi  mterraigBtory^ 
folio  196u  **  That  ahonit  two  or  three  years  past,  tbve  was  aa  action 
at  common  law,  compaeooed  by  the  vicar  of  Stangronnd,  in  tAie  namaa 
pf  the  master,  fellows,  and  scholars  of  Emanael  Gnllc^,  against  Edwaad 
Bellamy,  gentleman,  for  his  non-payment  of  his  tithes  of  jMiewMeadow, 
and  the  tithe^oats  of  King's  Delf ;  whieh  said  actbn  being  tried  at  B^natiBg- 
don#  the  said  plaintiflfe  were  nonsuited,  upon  good  evidence/' 

liie  a^t  evidence  produced  by  the  appellant^  was  the  neofuxi  of  a|odgmcat 
of  nonsuit  in  the  court  of  commim  pleas,  in  liilary  term,  I  aad  S  Jaa*  3.., 
ip  an  aotibn  brought  by  the  said  matter,  foUova,  and  aeholM«  of  finsaaoel 
CoU^e,  against  William  Bellamy  of  Faroet,  for  18(.  the  tntfak  aakie  of 
-Ikhe  .tithes  €^  oats  of  twenty  acres  of  land  in  the  .vill  of  Faroat,  dnthediafaft^ 
4siit*s  ooctqpation. 

The  remainder  of  the  (evidence  produced  by  the  appellant,  .cansiated  of  vtim 
•dapositioas  of  the  other  witnesses/ taken  under  the  said  -rominiaaino^  wlucli 
went  to  the  several  points  following  : 

lat*  To  pixuie  that  the  tithes  of  .grain  and  hay  in  the  meadows  of  King's 
iDdfe  and  Iftilfay*  for  many  years  past,  and  the  tithe  of  com.of  the  Adven- 
turer's Lands,  since  the  drainage  had  been  usually  paid  to  the  imptsofriatar, 
and  iftiat  the. tithe  of  ;cole-seed,  hemp,and  flax,  aqd  all  other  amalLtithee,  Jiad 
iheea  paid  toithe  aicfUf,  and. that  New  Meadow  pajd  no  ^tithe  \  hut  'that  an 
acre  thereof  had  been  many  years  set  out  to  the  .impropaialor  iniaaaaf 
tithaa. 

Sdly*  To  prove  sundry  peramhulations  of  the  parish  of  Stangsoond,  in 
which  it  appeared*  that  when  the  mhalntants  of  Stanground  aariived  at  E9k^ 
>eet  Ihsx^  the  iah^itaata  of  Faneet  joined  them,  and  they  prooaetied  to^tp 
ther  mind  the  whcde  of  the  boundary  of  the  fen,  and.  that  dispatea  hi^ 
ipeiied  when  the  Faxnet  peap)e  attempted  to  pecambulate  the  saana  al^e. 

.Hidty.  That  the  court»«leet  of  Stainground  had  occasionally  taken  co^a- 
^aance  af  .the.  offences  committed  by  eonunonersin  Rirqet  jFen,  ba^ce  the 
^iaatoaawtthagaofc 

4thly, 
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•  '4tUy.  Tbat  before  the  drtfiMige  of  ike  sidd  fens,  ecwml  drifts  of  the  cattle  17)8. 
of  the  cdfmmbotrs  therein^  had  been  made  by  the  assistance  of  the  iotetbt* 
teiits  of  SttmgKmnd  and  Eaireet,  to  the  burystadyard  of  Staogpound^  where 
they  were  detMocd  tiH  the  owners  paid  tlieir  acknowledged  pence  to  the 
lord ;  and  from  this  ctroiinistaiice  the  witnesses  believed  the  soil  of  the 
fen  belonged  to  the  lord  of  the  manor  of  Stongronnd  as  paroel  of  that  manor. 

Evidente  produced  by  the  respondeni  in  rtpif, 

•  The  jndge  having  otevnded  the  objection  taken  by  the  respondent's  coun- 
sd  to  the  admissibility  of  the  above  depositioRS  as  evidence,  and  having 
permitted  the  appellant  to  read  them,  the  respondent  read  ont  of  them  snch 
passives  as  tended  to  eorrobale  his  own  title^  by  proving  the  payment  of 
ttthes  to  the  vicar,  v».  ' 

Alice  Foster,  to  the  tenth  aad  eleventh  interregatory.  '^  Who  proved 
thai  the  tithes  of  grain  and  hay  of  the  Adventmrer's  Lands  were  several  years 
after  4he  draina^,  taken  by  the  otraers  and  ocenpters  of  those  lands,  by 
virtue  of  a  composition  of  ML  per  annum,  {Mud  by  lord  Berkley  and  his 
agents  to  WUliam  Eorster,  then  vidar  of  Stanground." 

Robert  Coveney^  to  the  Amrteentfa.  interrogatory,  '*  Proved  that  the  vicar 
had,  to  his  knowlege,  for  twenty  years  past,  and  upwards,  received  aB  tithes 
of  gniin  within  the  fields  of  Faveet,  together  with  the  small  tithes  of  6tan- 
gronnd,  and  a  composition  of  25/.  yearly,  paid  by  the  lords  of  Stangronnd 
tand  Street,  for  all  their  fen  or  manh  grounds  beloagtog  to  either  or  both 


manors.'* 


Joseph  Bnlkely,  to  the  eleventh  interrogatory,  *'  Proved  on  agreement 
nnde  thne^  years  before,  between  the  ageuits  of  lady  Berkley,  wiili  Dr. 
Wolfenden  then  vicar,  for  32/.  per  annum,  for  all  tithes  of  the  Kffi^*s  Lands, 
lyifl^in  Samet  Fenn." 

Richard  Jennings,  to  the  same,  said,  that  after  the  trial  between  the  im- 
fffopdator  and  lord  Berkley'e  tenants,  Hkere  was  a  pi^vale  contract  madehe- 
tween  lord  Berkley's  ageirt  and  Ihe  vicar,  for  2&i.  oompoaHion,  for  all  tithes 
sf  .^tam  no  the  Kiiv^^s  Lands. 

The  deposition  of  twelve  other  witnesses,  who  proved,  that  the  tilhes  df 
iwdol,  Umb,  bmUl,  oalf,  pigs,  hay,  oole-seed,  hemp,4md  all  oHier  snudl  tithes, 
of  "what  nature  or  quality  soever,  througl^ont  8tanground  and  Farcet,  and 
4fae  tMm  of  com  in  the  fields  of  ftureet,  hadth^en  'constantly  paid  to  i!he  vi- 
-ckfs  of  Stangronnd. 

O^fee^om  wjged  by  the  appellant  to  the  verdict,  in  iupport  of  h\e  moHon  for  a 

new  trkiL 
To  Ae  verdict  found  npon  the  eeveval  iasacs  in  favour  of  the  respondent 
it  was  objected  generally— 

1st.  liiat  the  evidence  offinred  on  tfaeipart  of  the  iiespondent,  and  ndmttted 
by  the  judge  npon  the  trial,  was  in  many  respects  inadmissible  in  law,  and 
•onght  noi  to  have  been  leceined. 

2d.  That  the  ^Mndnaion  drawn  by  the  jnry,  was  not  warranted  by  the  evi- 
dence. 

To  Che  evidenoe  produced  in^euppovt  of  the  vicir's  claim  to  the  eeverdl 
apacies  of  tithes  under  .ihe  fiastassue,  it  was  objected,  thait  the  original  en- 
•dk>wineat  Hself  ought  ta  have  l>een  prodnced,  andi:httt  the  copy  of  it -alone 
weaa  not  snfBcient,  and  nught'not-io  have  been  reoeived. 

To  this  it  waa  ttnawesed  that  it  waa  not  very  easy  to  nnderetand  what  was 
nasant  by  the  objection,  but  it  waseupposed  to  He  this,  fhat  the  instm- 
ment  of  endowment  finder  the  seuLof  the  abbot  and'conveiit  ought  to  hvve 
•<bedn  |»odaoed^  if  that  were  the  meaning,  the  anawer  was,  "that  ^such  instru- 
ments of  endowment  were  at  this  time  vary  rarely 'to  ^  found-;  thsrt' for  the 
df  preserving  such  ^dowments,  it  had  always  'been  usual  to  enter 
in  Uie  registry  of  the^Hshop  of '  the  >diocese,  and  tlisit  sm/h  entries  in 
the  bishop'ate^iatersiiad  always  been. oonssdered  as  originals,  and -received 
ns  such  in  evidence,  wHhont  objection,  in  aU  eotti*ts  of  jns^ce-;  if  the 'two 
entries  produced  in  the  present  case  6om  the  two  registers  of  the  i>isiK>p  of 
the  fliocoie  were. neither  of  them  to  be. considered  as  orignials,  yet  t»  not 

any 
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1178.        ^  original  was  known  to  exist,  thiey  ought  to  be  receiTed  as'copies',  de- 

B£viE        riving  their  authenticity  from  the  plaoes,  in  which  they  were  found. 

«•  It  waa  farther  objected,  that  the  exceptiona  of  the  several  speded  of  tithes 

BKowNLow.     j„  ^jj^  gj^  iseaes,  ought  to  have  been  extended  to  the  tithe  of  wood  [wool], 

as  included  under  the  word  garba,  and  to  the  tithe  of  agistment  as  included 

under  the  word  bladum,  and  that  in  that  respect  the  finding  was  wrong. 

But  the  respondent  insisted,  that  the  sense  in  Ivhich  the  jury  had  under, 
stood  those  words  was  the  usual- and  common  import  of  them  ;  that  garba 
properly  meant  a  sheaf  or  bundle  of  corn,  and  was  applicable  to  com  only ; 
bladum  all  kind  of  grain  in  the  blade,  and  that  such  was  the  sense  in  which 
they  have  been  taken  by  old  writers  upon  these  subjects ;  and  it  was  ob- 
servable, that  in  the  indorsement  upon  the  copy  of  the  endowment  found  in 
the  registry  atBuckden  (by  which  the  vicar  was  further  endowed  with  the 
third  of  the  tithe-corn  in  Farcet)  the  word  garba  was  used,  which  could  only 
be  applicable  to  sheaves  of  corn ;  in  confinnation  of  these  endowments,  and 
of  this  plain  sense  and  import  of  the  words,  evidence  was  given  of  the  vi- 
car's having  always  received  the  small  tithes  in  general  throughout  the  pa- 
rish, without  any  exception  of  wool  or  agistment. 

To  the  finding  upon  the  second  issue  it  was  objected. 

1st.  That  the  grants  of  sir  Walter  Mildway  were  void  in  law,  as  being 
within  the  statutes  of  mortmain. 

3ndly.  That  the  finding  of  the  jury  was  not  warranted  by  the  words  and 
meaning  of  the  grants. 

3dly.  That  there  ought  to  have  been  an  exception  ibr  such  part  of  Stan- 
ground  as  lied  in  the  county  of  Cambridge,  the  grant  mentioning  the  county 
of  Huntingdon  only. 

4th1y.  That  it  did  not  i^ipear  from  the  evidence,  what  the  Berystead  fiirm 
was. 

The  respondent  submitted  in  answer  to  these  objections,*  that  he  might 
safely  rely  upon  the  evidence  of  the  receipt  of  all  small  tithes  throu^out 
the  parish  by  former  vicars,  his  predecessors,  from  which  it  appeared  that 
the  immemorial  usage  in  the  parish  had  beeu  so. 

1st.  The  objection  that  shr  Walter  Mildmay*s  grants  were  void  in  law 
seemed  to  come  with  very  little  propriety  from  the  present  appellant,  with  a 
view  to  defeat  the  act  of  his  predecessor,  under  which  all  f ubsequent  impro- 
priators, for  a  space  of  nearly  two  hundred  years,  had  uniformly  acquiesced ; 
but  it  was  insisted,  that  theBe  grants  were  not  within  the  statutes  of  mort- 
main, nor  was  the  subject  of  these  grants,  viz.  tithes,  one  of  the  objects  of 
those  acts,  as  would  appear  from  the  words  of  those  acts,  in  which  lands, 
and  lands  only,  are  particularly  mentioned. 

•That  tithes  in  their  original  institution  were  designed  for  the  support  of 
the  officiating  clergy;  in  their  respective  parishes  }  and  although  they  were 
frequently  annexed  to  religious  houses,  yet  some  provision  was  always  made 
for  the  person  who  actually  performed  the  duty,  it  was  incumbent  upon  the 
religious  house  to  make  a  reasonable  provision  for  the  vicar.  That  duty  de« 
volved  in  the  present  instatkce  Upon  sir  M'alter  Mildmay,  after  the  abbey  was 
dissolved,  and  it  seemed  difficult  to  contend,  that  because  sir  Walter 
had  given  bade  a  part  of  that,  the  whole  of  which  ^as  once  designed  for 
the  officiating  parson,  the  gift  should  be  void.  But  the  respondent  sub* 
mitted,  that  if  it  should  be  held  that  in  such  an  instance  as  the  present,  a 
licence  to  alienate  in  mortmain  was  necessary,  tt  was  not  incumbent  upon 
him  to  produce  such  licence,  but  that  after  the  length  of  time  which  bad 
elapsed  since  the  date  of  the  grant  (1588)  it  would  be  presumed,  that  there 
was  a  licence  then,  and  that  it  had  been  lost. 

2dly.<  The  respondent  8ubmHle<l,4hat  his  right  to  the  tithe  of  wool,  lamb, 
and  calf,  was  clearly  established  by  the  first  grant  of  sir  Walter  Mildmay, 
by  whidi  those  tithes  were  absolutely  given  to  the  vicar,  and  his  wiccessors, 
and  that  the  verdict  of  the  jury  was  warranted  by  that  evidence  alone,  with- 
out having  recourse  to  the  second  grant. 

Srdly.  The  words,  ''  in  the  county  of  Huntingdon,'*  were  only  descriptive 
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«f  tbe  geaeral  local  situation  of  the  parish  of  Stanground  with  Farcet^  by 
mnch  the  greater  part  of  which  lies  in  that  county,  and  a  very  small  part  of 
ic  m  Cambridgeshire,  and  it  was  subokitted,  from  the  recital  of  the  grant, 
and  the  wording  of  it,  that  it  never  could  have  been  the  nvBaning  of  sir 
Walter  Mildmay,  to  give  less  than  all  the  tithes  of  wool,  lamb,  and  calf, 
(with  the  exception  of  the  demesnes)  throughout  the  parish,  to  which  might 
be  added,  that  in  the  grants  to  sir  Walter  Mildmay,  of  the  manor  and  rec- 
tory, the  county  of  Huntingdon  alone  was  mentioned. 

4tiily.  The  exceptioa  of  the  Berrystead  farm  was  a  well  known  description 
•f  the  manor  fiurm,  undoubtedly  containing  what  was  originally  called  the 
demesne  of  Stanground,  and  the  old  witnesses  speak  of  it  by  the  name  of 
tiie  Berrystead  farm,  as  being  so  called  in  the  last  century. 

-it  was  further  objected,  that  the  evidence  did  not  warrant  the  conclusion  of 
1^  jury,  with  respect  to  the  4th,  5th,  and  6th  issues ;  but  that  as  to  so 
mnch  of  the  tithe  of  the  com  and  grain  as  depended  upon  the  second  grant 
of  sir  Waher  MUdmay  (by  which  one  half  of  the  tithe  com  in  Farcet  was 
given)  it  ought  to  have  been  found  with  an  exception  of  the  demesnes  and 
other  lands,  and  also,  that  the  vicar's  right  did  not  extend  over  any  lands, 
fcot  such  as  produced  corn  at  the  time  of  the  grant,  and  were  then  called 
the  fields  of  Farcet. 

The  respondent,  on  the  contrary,  insisted  that  the  5th  and  6th  issues 
Wing  sub-divisions  of  the  fourth,  if  the  evidence  was  found  to  be  sufficient 
to  support  those  issues,  it  would  follow  of  course  that  the  finding  of  the 
4th  in  his  favour  was  right. 

The  indorsement  upon  the  old  endowment  found  in  the  registry  of  Buck- 
4ea  (by  wliich  it  appeared  that  in  22  Hen«  6. 1444,  the  then  abbot  of 
Thoroey  increased  the  vicar's  portion  by  adding  to  it  one  third  of  the  tithe 
com  ni  Farcet)  would,  it  was  submitted,  be  alone  sufficient  endence  to 
warrant  the  verdict  of  the  jury  upon  the  5th  issue,  but  this  was  corroborated 
and  solemnly  acknowleged  at  the  distance  of  near  one  hundred  and  fifty 
years,  by  the  then  impropriator  sir  Walter  Mildmay,  who,  in  his  deed  of 
24th  October  1587,  recited  it  as  a  known  fact,  *'  that  the  vicar  and  his 
piedecessors  had  but  only  one-third  part  of  the  tithe  com  of  Farcet^*'  with- 
out excepting  any  part  of  that  hamlet. 

By  the  grant  firom  the  abbey  of  Thorney,  which  gave  "  tertiam  garbam  decimit 
grcmorum  in  ccmyk  de  Farshed,^  it  was  submitted,  that  not  only  the  tithe  of  such 
laad  as  at  that  time  produced  com  was  granted,  but  all  com-tithe  whatever^ 
which  at  any  future  time  should  arise  from  any  newly  cultivated  land  within 
the  hamlet,  and  that  such  was  the  obvious  sense  of  the  words  of  the  endow- 
ment, and  the  legal  inlferenoe  from  them ;  that  this  plainly  appeared  to  have 
been  the  opinion  of  sir  Walter  Mildmay,  who  in  the  addition  which  he 
made  to  the  vicar's  tithe-cora  expressly  mentioned,  ''  that  he  would  then 
have  a  fiill  moiety  of  all  the  tithe-corn  renewing  in  the  town,  fields,  and 
hamlet  of  Faroet."  A  description  as  general  of  the  whole  extent  of  Farcet, 
as  words  could  convey,  and  that  without  any  exception  of  any  lands  what- 
ever, for  the  exception  of  the  demesnes  of  Stanground,  in  that  grant,  re- 
lated to  the  tithes  of  wool,  lamb,  and  calf  only. 

Upon  the  6th  issue^  by  which  the  vicar  claimed  two  thirds  of  the  tithe 
€ora  in  Farcet,  it  was  submitted,  that  the  evidence  supported  the  verdict ; 
one  sixth  part  was  given  by  the  first  grant  in  general  terms  "  throughout  the 
town,  fields,  or  hamlet  of  Farcet ;"  in  this  grant  there  was  not  any  excep- 
tion }  but  in  the  second  grant  there  was  an  exception,  to  which  the  jury 
ought,  as  the  appellant  contended,  to  have  paid  some  regard;  and  not 
iMiving  done  so, .  the  verdict  was  in  that  respect  against  evidence. 

Upon  a  careful  and  attentive  perusal  of  the  two  grants,  with  the  deed  poll 
^9tii  April  1588,  it  would  appear,  that  the  deed  poll  was  very  incorrectly 
worded,  and  had  certainly  given  rise  to  the  errors  which  were  manifest  in 
the  second  grants 

By  the  first  grant  sir  Walter  Mildmay  had  disposed  of  all  his  tithes  of 
wool*  lamb,  and  oalf^  throughout  the  parish  (exeept  only  the  demesnes  of 
-    VOL.  II.  B  Stanground) 
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StangrouiMl) :  the  object  of  the  dee^  pcjl  waf  to  vow^e  to  %ivmif  <»rt«hi 
tithee  which  h^  had  by  a  prior  dee^j  bear^ig  dftte  qe^  (^q  di^y<  «ll^r  t^ 
first  grapty  settled  to  certaio  uaes^  vfi^  a  po:iyer  of  rt^ooafiUia ;  by  t^M  d^' 
poll  he  resiuaej?  all  th^  tithes  of  wool^  lamb^  c^lf^  <x>rn,  and  glWi,  which  «^ 
any  time  th^^reaftei  should  be  coming,  risjog,  Sec.  within  the  tawu  or  hamki 
o/  Farcet ;  but  sir  Walter  hod  no  tithes  of  wool,  lamb,  and  calf,  in  Varf»t, 
at  that  time ;  in  this,  therefore,  the  d^ed  poll  was  tnoorrei:t.  Thf  seoond 
grant  was  copied  from  the  deed  poll,  aii4  protosed  to  epovey  npore  than  ^ir 
Walter  had  to  grant,  viz.  the  tithes  of  wool,  l^mb,  iuad  calf  >  ba^  it  co«id 
hardly  be  contended,  that  because  it  described  mojre  than  w  Waltcur  ba4»  \i>, 
should  not  even  pass  that  which  it  was  ob?  ious  he  meant,  and  was  about  to  con* 
vey,  namely,  "  all  those  his  tithes  pf  cori»  and  grai»  within  the  parish*  town,  or. 
hamlet  of  Farcet  ;'*  and  as  sir  Walter  knew  that  the  vicar  had  at  that  tine, 
one  dear  moiety  of  the  tithe-corn  there,  without  any  exception,  and  hi^ 
himself  contributed  o,  part  of  it  but  six  moiiths  l)^£pre,  it  w«4  ipnposahla  tOi 
conceive,  tha^  he  could  deaigo  \o  add  the  otbec  moi?ty  to  i|,  SMbject  ta  any^ 
exception  whatever ;  in  fact,  the  exceptiov^  c^vii  only  apply  to  the  tithvf  oC 
wool,  lamb,  and  calf,  by  relatioa  to  the  first  grants  in  which  th^t  ex^ptiton 
ifras  fouijkd,  and  froipa  which  it  (nd  inadvertenUy  bteen  cop^  into  the  d^ 
poll,  and  the  second  grant. 

Upon  the  third  issue,  by  which  the  several  parc^  of  ]^d  gi^ntion^  hk  it, 
were  found  by  the  jury  to  lie  vrithin  the  vill,  U^y^n.,  or  hignlt^t  of  f^arcet,  it 
was  submitted,  that  there  wsys  evidence  to  proye,  that  all  thvae'  parcdA  were 
included  within  the  known  boundary  of  the  larg^  tract  of  manh  gvouwi 
commonly  called  Farcet  Fenn. 

The  manors  of  Stanground  and  Farcet  were  distipct  l|om  e^^h  othfr,  9a4 
9.ppea]:ed  to  have  been  so  by  the  sep^mte  l|ccouJ9^  which  vf  ab^  kept  of  9iuch : 
^1^  rights  exercised  by  the  lord  of  the  o^umor  of  Farfipt  oyer  the  umnh  ^aUe4 
^' Fa,rcet  Fen,*'  clearly  proved,  that  in  9jl4  tmt  it  v!^a»  qpMidciredi  hy  att 
persons  concerned,  as  lying  wi^thin  the  Vmitt  of  that  manor* 

Smith  accouii^ed  for  the  agistmeij^t  of  the  fidn,  W^h.  3J  to  99  Hen.  It  «• 
parcel  o^  the  manor  of  Farcel;. 

Sir  Walter  Mildmav,  Ai^ust  2^thf  1^91 ,  ofitained  a  lea«f  fif  tln^  mainoc  am} 
rectory  of  Stanground  from  queen  Elizabi^th,  for  ti^y  y^ffa- 

The  manor  o^  Farcet,  7  £4w.  0.  A-  IX  |5#3,  W4S  gr^atfad  to  sir  WfUer 
|dildmay  in  fee. 

By  the  decree  of  the  d^tchy  of  Lancaster,  7  ^lis^.  A*  l>*  1MM«  th^  £(»  WM 
s^id  tp  be  the  very  right  an4  inheritance  9i  w  WaUw, 

]^x  agreement,  10  £liz.  A.  D.  IW7,  hHweeo  sir.  Walter  ^d  the  00997 
mo^e^s,  TpuE  hundred  acre^  qf  Faucet  Fe^n,  a^acent  to  hift  doe^,  c9Ue4  Conrr 
que§|;  Close«  were  allotted  to  him,  "  which  sbo«ild  be  beM  b^  him  an4  bii 
beira,  in  severalty  for  ever,"  froffa  which  two  instiiynentai  it  appeared  that 
the  decree  aijui  agreement  related  to  the  manor  of  Famuet  alpne  >  of  which 
sir  Wc^t(^  waa  at  that  time  seised  in  fee  ',  he  had  at  ihat  tUa^  only  %lMlf 
ifft  y^a^a,  of  the  manoir  oC  Stangroun^  hwler  which  ih^  fea  could  oeresi 
with  legal  propriety^i  be  called  the  veiry  right  and  inheritano^  of  sir  Wa^^  i 
still  less  could  he,  as  lessee  fyr  yea^,  ciP^pt  from  the  coiVLmooerA  th^  fmc 
ht^idred  acres  wjjjoining  to  Conqu^t  Close,  to  hold  to  kw  and  bis  hws  in 
sevejra]|ty  for  eyer  ^  or,  in  oompens^tign  thereof  have  taken  upon  him  to 
execute  to  them  a  release  o(  the  right  of  himself  and  bii  burs  to.ljte  heih<(gs 
of  tbe  residue  of  the  fo^. 

U  was  manifest  therefore,  that  he  was^  considered  as  lord  of  Fareetnsaoor 
only }  and,*  in  foct,  thosf  four  hundred  acres  have  been  enjoyed  by  the  If^dM 
of  Farcet  manoi;,  in.  s^^veralty  ever  since,  and  were  actnaUy  in  the  h^nds  nf 
i^e;  pr^^nt  appfcUant. 

&om)  this  evidence  which  ap|4i|Bd  thus  pointedly  to.  tl^e  wh(ds  of  Atfoet 
Fe^n,  ^e  conclMsif^in  s^med,  obviously  to  follow,  that  np  part  of  the  foa 
could  be,  or  ever  was  considered  as  parcel  of  the  demesne  of  tht^  naaor  of 
Sta^grou^d  ;  and  although  it  was  not  contended*  on  thcpart  of  the  respon- 
dent, that  in  all  ci^^s  the  boundaries  of  a  vill^  town^  or  hamlet,  nert  cor 
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€Sieium  rnlh  ikm  bomiflAiies  qf  a  manov  of  the  aadw  aattie,  yet  it  was  in"'  1778. 
mled«  that  sueh  ovideoce  was  proper  to  be  laifi  befare  a  jury,  and  carried  ]»wb 
^«h  it  a  degree  of  probability,  at  least  wbere  positive  evidence  of  the  actual 
boundary  of  the  hamlet  in  question  eoulcl  not^  at  the  distance  of  two  hundred 
ymrs,  be  praonredj  especially  when  the  feu  had,  thoiJigh  equally  near  to 
tlie  hamlet  of  Stangvonnd,  been  ever  distinguished  by  the  name  of  Far^set 
Ffenn,  and  the  vifer  which  lied  between  Facket*s  Holme  and  Horsey  Bridge, 
and  whic|L  dif  ided  Farcet  Field  and  Stanground  Field  from  the  fen,  was  likch 
wiae  known  by  the  name  of  Farcet  Water. 

From  the  usage  of  later  times,  it  appeared,  that  the  land  tax  assessments 
liad  rated  the  fen,  as  lying  within  Farcet,  that  Farcet  had  its  constable, « 
anrveyor  of  h]ghwmya»  overseers  of  the  poor,  and  church  or  chapel  wardens* 

That  the  occupiers  of  '*  Conquest  Lands,**  served  parochial  and  dvil  offices 
§at  Fareet  only. 

That  Sing's  Detf,  Milby,  New  Meadow,  the  Pingles,  the  fishery  of  paiit^ 
of  Whittleseu  Meer,  were  rated  to  the  poor's  rate  in  Farcet,  except  a  lew 
doles  in  Khig's  Delf  to  Stanground,  which  was  the  ground  of  the  exoeptAOB . 
wMch  the  juny  had  made  as  ta  the  local  situation  of  part  of  King's  Delf. 

The  local  situation  of  the  several  pieces  of  ground  mentioned  in  the  third 
iisiM,  being  by  the  verdict  of  the  jury  ascertained  to  be  within  the  hamlet 
of  Farcet,  the  vicar*s  right  to  tithe,  in  pursuance  of  his  endown^nta^  ser 
eeasavily  attached  upon  them ;  a  right  which,  when  the  land  was  drained  in 
the  last  ceotniy,  was  claimed  by  the  then  vicar  against  the  impropriator  y 
and  which,  though  disputed  as  to  its  extent,  was  never  absolutely  denied*  • 
t&l  the  present  appeUaot  disputed  any  right  which  the  vicar  might  have  to 
any  tithe  at  all  >  and  this  against  the  evidence  of  the  grants  of  his  prede- 
oeaaor  sir  William  Mildmay,  from  whom  his  impropriation  was  derived* 
against  the  uninterrupted  enjoyment  of  tithes  of  some  kind  throughout  the 
parish,  against  the  compositioa  qf  26i.  a  year,  constantly  paid  from  the 
year  1649,  to  the  year  1778;  and  histly,  against  the  leases  of  1691,  and* 
1151,  from  the  then  vicar  to  the  then  impropriator,  of  all  his  tithes  of  what 
nature  or  kind  soever,  in  Farcet  Feon,  at  the  yearly  rent  of  60/. 

On  the  part  of  the  appellant  were  produced,  1st,  old  records.  2dly,  de*, 
positions  in  a  cause,  1684. 

Hie  fint  recoad  merely  shewed,  that  the  earl  of  Westmoreland,  as  impro* 
priator  of  the  rectory  of  Stanground,  obtained  judgment  in  an  action  for 
Ihhes  ef  groin  and  oats,  for  lands  within  the  parish  of  Stanground ;  thiQ 
certainly  proved  nothing  against  the  vicar,  for  it  never  was  domed,  but  thai 
tba  Impropriator  had  a  ri^t  to  the  tithe  of  grain  in  all  parts  of  tbe  parbhy 
not  the  hamlet  of  Farcet. 

The  second  record  contained  a  dedaxation  and  plea  merely,  and  nothing 
else. 

The  third  was.  a  judgment  of  nonsuit,  in  a  cause  of  Emanuel  College  against 
William  Bellamy ;  but  upon  what  ground  the  nonsuit  was  obtained,  does 
not  appear. 

If  such  evidence  as  this  deserved  an  answer,  the  subsequent  leases,  ae- 
cepted  by  the  impropriator  from  the  vicar,  which  were  stated  to  have  been 
granted  in  consequence  of  a  compromise,  would  be  decisive  proof,  that 
there  had  been  no  decision  in  those  actioDs  against  the  right  of  the  vkar  i 
hot  as  in  one  record  the  proceedhigs  went  no  fiurther  than  the  plea,  and  it  ia 
wen  known,  that  a  nonsuit  by  no  means  precluded  a  party  from  prosecuting 
a  Ibrther  claim,  these  records  seemed  to  have  no  force  at  all. 

The  depositions  in  the  old  cause,  appear  to  have  been  ex  parte  examinav 
lions  merely ;  the  witnesses  never  were  examined  in  chief,  nor  was  there 
any  cross  examination  on  the  part  of  the  vicar  ;  the  depositions  were  never 
publiehed  -,  such  evidence,  if  admissible,  was  certainly,  on  the  impropriator '9 
part,  entitled  to  very  little  credit,  and  could  never  be  supposed  to  weigh,  in 
tbe  opinion  of  the  jury,  against  okl  records,  long  usage,  and  the  variety  of 
circumstantial  evi<knce  produced  on  the  respondent's  part. 

What  related  to  the  supposed  jurisdiction  of  8taagrooi|d  manor  over  Farcet 
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Fenn,  waa  certainly  entitled  to  no  credit  at  all ;  the  appellant  yni  lord  of  tte 
manor  of  Stanground ;  the  roUs  and  proceedings  of  the.  courts  of  that  maaov 
were  in  his  hands,  and  were  the  only  proper  evidence  of  the  rights  which  hfMi 
been  exercised  by  the  lord  at  different  times ;  no  such  evidence  was  pro- 
duced at  the  trial,  or  offered  5  but  as  it  was  obvious,  that  such  evidence  must 
have  been  material,  had  any  such  existed ;  the  respondent  submitted,  that  he 
had  a  right  to  conclude,  either,  that  no  such  jurisdiction  of  the  manor  of 
Stanground  could  be  proved  to  exist,  or  that,  if  the  rolls  had  been  produced, 
they  would  have  proved  the  direct  contrary. 

Fh>m  the  accounts  given  of  the  perambulations,  nothing  certain  could  be 
concluded,  but  that  the  inhabitants  of  each  township  were  jealous  of  th« 
encroachments  of  the  other,  and  kept  a  watchful  eye  over  every  attempt  that 
might  be  made  by  the  one,  to  abridge  the  rights  of  the  other. 

The  vicar's  right  to  tithes  in  the  fen  was  certainly  not  abridged  or  affected  by 
any  evidence,  tending  to  shew,  that  the  impropriator  had  occasionally  received 
tithes  there,  because  it  was  a  matter  of  perpetual  controversy  between  the 
impropriators  and  the  vicars  during  many  years :  compositions  of  .twenty-:five 
and  thirty-two  pounds  existed  during  the  time,  whidi  compositions  particu- 
larly related  to  King*s  Lands  in  the%n,  so  that  any  receipt  of  tithes  from  off 
those  lands  by  the  impropriator,  as  long  as  that  composition  existed,  was  i» 
fact  the  feceipt  of  the  vicar,  by  the  hands  of  another. 

Upon  the  whole,  it  was  submitted,  on  the  part  of  the  respondent,  that  the 
order  which  had  been  made  by  the  lord  chancellor  for  revising  a  new  tnalp 
ovight  to  be  affirmed  for  the  foUowing  (amongst  other)  reasons  : 

1st,  That  there  was  not  the  least  ground  to  impute  to  the  learned  judge, 
who  tried  the  cause,  any  misdirection  to  the  jury,  nor  the  admission  of 
any  improper  evidence  in  fhvour  of  the  respondent,  nor  the  rejection  of  any 
legal  evidence  on  the  part  of  the  appellant. 

2ndly,  That  the  far  greater  and  most  material  part  of  the  evidence  was 
in  writing  :  of  the  import  and  effect  of  which,  the  lord  chancellor  was^  and 
their  lordships  were  competent  judges :  and  upon  which  there  was  no 
reason  to  suppose,  that  any  further  light  could  be  thrown,  by  another 
reference  to  a  jury. 

Srdly,  That  the  parole  testimony  given,  was  almost  wholly  in  favour  off 
the  respondent,  and  the  cause  was  tried  with  every  possible  advantage  to 
the  parties  and  to  justice,  a  full  spedal  jury  of  gentlemen  having  attendied 
the  trial  (which  employed  two  whole  days)  many  of  whom  had  taken  a 
view  of  the  lands,  out  of  which  the  tithes  in  question  arose. 

July  2,  A.  D.  17B2.  Ordered  and  adjudged,  that  the  appeal  be  dismiss- 
ed, and  the  order  complained  of,  affirmed. 


1770. 

Tithes  are  li- 
mblo  to  be 
rated  to  th^ 
poor. 

A  sum  of 
money  made 
payable  annu- 
ally,  by  act  of 
parliament,  by 
the  owners  of 
lands  to  the 
parson,  In  lien 
of  tithes,  with 
a  power  of  dis* 
txesi  in  case  of 
non*payment, 
is  lishle  to  the 
poor's  rate. 


H.  19  Geo.  3.    1779.    C.  P. 
Lowndes  v.  Home  and  others.     [Blackst.  1253.] 

IN  replevin.  The  defendants  avowed  as  churchwardens,  &c.  for  a  poor's 
rate  for  the  parish  of  North  Crawley,  Bucks.  On  a  replication  de  infuridjtmd 
proprld  and  issue  thereon,  the  cause  came  on  to  be  tried  at  the  last  Bucking- 
liam  assises  before  Blackstonb,  justice,  and  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  on  this  case.  That  the  i4aia|iff  bein^ 
rector  of  North  Crawley,  and  intitied  to  the  tithes  thereof,  an  inclo^ore  act 
passed  in  the  12  Geo.  3.  whereby  (puier  alia)  it  yn^  enacted,  that  an  allot- 
ment of  common  field  land  be  made  to  the  rector  in  lieu  of  the  tithes  issuing 
out  of  the  old  inclosures  in  the  parish  j  or  where  the  owners  of  such  old 
inclosures  had  none,  or  not  sufficient  land  in  the  common  fields  to  make 
such  allotment,  they  should  pay  such  annual  suna'Ao  the  rector  as  the  coos- 
missioners  should  award,  with  power  for  the  rector  to  distrain  for  the  aarne^ 
and  to  sell  the  distress ;  in  such  manner  as  landlords  are  by  law  authorised 
to  distrain  for  rent  and  to  sell  the  distress,  rendering  the  overplus,  Ike.  That 
on  the  I7th  of  June  1773,  the  commissioners  awarded,  that  the  several 
owners  of  lands,  specified  in  a  sdn^dnle  annexed,  should  |)ay  to  the  rector 

for 
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foir  the  time  being  aunually  the  respective  iutns  therein  mentioned^  amount<i 
ing  in  the  whole  to  42/.  15s,  4|d.  j  for  which  the  present  aseessment  to  the 
pooi^s  rate  was  made. 

Qu.  Whether  the  rector  is  liable  to  such  assessment^  in  respect  of  such 
annual  payments  ? 

0^r»  for  the  plaintiff  argued^  that  this  was  a  mere  rent  issuing  out  of  thi! 
old  iiiclosttres,  as  appears  from  the  [clause  of  distress,  and  therefore  not 
assessable. 

Grose  for  the  defendants  insisted,  that  it  was  a  CQmposition  for  tithes, 
which  iTas  much  assessable  as  the  tithes  themselves  would  have  been.  The 
King  V.  the  inhabitanls  of  Lambeth,     Stra.  621. 

E^  Grey,  chief  justice.  Nothing^  can  be  clearer  than  the  law  upon  this 
case.  Thifi  is  a  sum  of  money  payable  in'  lieu  of  the  tithes  of  the  old  inclo- 
sures,  on  account  of  the  inabUity  of  the  owners  to  furnish  land  sufficient  to 
make  an  allotment  The  tithes  were  before,  subject  to  the  poor  s  rate,  and  so 
would  have  been  the  allotments  if  made.  Why  then,  in  point  of  justice, 
should  this  sum  of  money  stand  excused  ?  it  is  said  to  be  a  rent.  But  the 
act  has  industriously  avoided  calling  it  by  that  name.  It  is  a  mere  composi- 
tioa  for  tithes  ;  and  the  superadding  a  power  of  distress  does  not  turn  it  into 
a  rent,  but  rather  proves  the  eontrary.  For  if  it  were  a  rent,  the  distress 
would  be  inddent  to  it,  without  any  special  provision  in  the  act. 

Goi^LD,  justice,  absent 

Bi«ACK8TONB,  justicc.  i  do  uot  know  that  it  has  ever  been  determined 
that  no  rents*  are  assessable  to  the  poor.  The  King  v.  P^andetald  extends 
only  to  quit  rents  of  a  manor.  But,  admitting  it  to  be  so,  this  is  clearly 
Bo  rent,  but  a  parliamentary  modus  or  composition  for  tithes,  for  which  the 
parson  is  liable  to  the  poor's  rate.  The  Queen  v.  Bartlett,  7  Ann.  Viner, 
tit.  Poor.  427.  The  King  v.  Lambeth,  Stra.  525  ( 1 ) .  The  act  does  not  say,  it 
shall  issue  out  of  the  lands  $  but  that  in  lieu  of  the  tithes  issuing  out  of  the 
lands  tlie  ovnier  shall  pay  a  sum  of  money,  and  superadd  a  po'vrer  of  distress 
by  way  of  remedy.  The  land-owner,  who  pays  this  sum,  is  intitled  to  a 
ratable  abatement  for  himself  or  tenant,  out  of  the  poor's  rate,  in  like  man- 
ner as  if  he  annually  compounded  for  his  tithes. 

N^ass,  justice,  of  the  same  opinion.  A  pension  payable  to  the  parsoii 
would  be  liable  to  the  poor's  r^te.  Powel  v.  BuiL  M.  4  Geo.  1.  Lord  King*s 
manuscript  reports  (2). 

Judgment  for  the  defendants^ 

(1)  ^«le,  vol.  1,  p.  79H.  ^  (2)  jiaie,  rol,  1,  p.  733. 

H.  19  Geo.  3.     1779.    C.  P. 
Pyke  V.  Bawling.     [Blackst.  1262.]     Gwill.  1166. 

#^AS£  from  the  court  of  chancery.    The  plaintiff  Robert  Isaac  Pyke,  as  The  ranknen 
^^  vicar  of  Chew  Magna  in  the  county  of  Somerset,  is  intitled  to  all  the  of  a  modut  for 
tithes  orthe  parish  of  Chew  Magna  and  the  hamlet  and  chapelry  of  Dundry  tithes,  is  a 
(except  the  tithes  of  some  ancient  demesne  lands  called  Over-lands)  or  to  JK?*!^^'  *  r 
certain  moduses  for  the  same  and  in  lieu  thereof.  *  j^^'  «imi  no  o 

The  defendant  Dowling  is  the  owner  and  occupier  of  a  certain  form  and 
lands  within  the  said  vicarage  and  chapelry  or  the  titheable  places  thereof, 
and  hath  raised  and  kept  many  lambs  upon  his  said  farm,  *'  and  sets  up  a 
modus  of  two  shilliugs  and  sixpence  to  be  paid  to  the  vicar  of  the  vicarage 
aforesaid  on  the  5th  day  of  April  in  each  year,  being  Lady-day,  old  «tile,  in 
lieu  of  every  tenth  lamb  in  kind." 

The  question  for  the  opinion  of  the  court  is>  whether  such'  %Hodus  of  two 
shillings  and  sixpence  for  every  tenth  lamb  to  be  paid  on  the  5th  day  of 
April  in  each  year,  is  a  good  modus  or  not  ? 

Heath  for  the  plaintiff,  argued  that  it  was  bad,  as  being  too  rank,  and 
out  t>f  all  proportion  to  the  price  of  lambs  in  the  time  of  Richard  the  ist, 
according  to  the  calculations  of  bishop  Fleetwood  in  his  Chromionpreiiosiim. 
And  cited  Gtascomb  ▼;  Jefferies,  A.  D.  1687,  and  Lanfieid  v.  Delap,  A.  D. 
MD7  (1),  both  mentioned  in  Chapman  v.  Smith,  2  Ves.  606  (2),  to  shew  th« 

(1)  j0nt€,  p.  141.  (3)  Leg/kid  v.  EntUkn^,  attle,  toI.  1,  p.  627.  «nti«  ^ 
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antiquity  of  thb  objection.  So  in  Lord  Raym.  IIM.  Powrs^  jvBtioe  feaid» 
that  BUdi  modH9es  were  always  over*ruled  wheti  he  sat  ia  the  oaAmqmt, 
Accordingly  in  Baiion  ▼.  fVatkUiSy  Bunbury  10  (1),  a  very  rank  madia  WM 
lOver-ruled. 

Grose  for  the  defendant  insisted,  that  thoagh  courts  of  equity  might  de- 
termine as  they  pleased^  yet  when  they  sent  A  question  to  be  decided  by  the 
courts  of  law,  it  must  be  t&ken  up  upon  legal  grounds.  Rankness,  as  it  is 
called,  is  only  evidence  against  the  antiquity  of  a  modu9 ;  but  the  qaestioti 
.whfether  the  modw  is  good«  must  mean  whether  it  is  unreasonable  or  unjilst: 
•nd  that  presupposes  the  nu>dus  to  have  existed  in  point  of  fact  ftom  the 
time  of  legal  memory.  And  if  so^  what  objection  can  be  raised  to  this  modmi 
ihpoint  of  law? 

Andf^er  Cut,  (<UftenU  Gould,  joetioe)  courts  of  equity,  which  am  jm^es 
.both  of  the  fiict  and  the  justice  of  the  case,  may  certiiniy  overrule  a  modm^ 
.where  they,  see  that  the  internal  evidence  against  the  possibility  of  its  imme- 
morial esistence  is  so  strong,  that  it  would  be  nugatory  or  oppressive  t6 
eend  it  to  be  tried  by  a  jury.  (And  by  Blackbtokx  justice,  so  it  was  done 
by  lord  Haffdwicke  in  Moore  v.  Beeltford,  Hil.  1760,  t4  Geo  2.  who  ^M 
he  should  be  ashamed  to  send  a  modus  of  80/.  per  ann,  to  be  tried  by  m  jvry, 
wher^  the  real  value  of  the  tithes  was  not  above  OOi.  and  decrteo  to  the 
plaintiff,  the  parson,  with  costs.  So  ib  Torriano  v.  Legge,  in  'the  exche- 
quer, Tr.  8  Geo.  8  (2).  Six  different  moduses  were  ov^^ruled  for  beinjg  too 
tankk  without  directing  aii  issue  to  try  any  of  them.)  Bat  when  its  goodness 
iM  referred  to  a  court  of  law,  we  must  take  it  for  granted  that  the  fact,  of  its 
having  immemorially  existed,  is  admitted  5  and  only  consider  what  objec- 
iions  itiiBty  be  made  to  it  in  point  of  law,  as  for  unoertainty,  inequality,  A& 
We  shall  certify  our  opinion  to  the  chtocery. 

The  certificate  was  as  follows.-*''  We  luive  heard  counsel  on  liOlii  sides, 
•Ad  have  considered  this  case.  And,  as  the  case  suf^oses  the  existence  of 
the  modus  in  question  from  time  iamiemorial«  whidi  we  conceive  to  be  a 
question  of  fact,  we  are  of  opinion  that  there  does  not  appear  any  reason 
why  this  should  be  considered  as  a  void  modus  in  point  of  law. 

W.  Db  Gbet. 
Mh  of  February,  1779.  W.  Blackstonb. 

G.  Ninssk 


(I)  jfnte,  vol,  1,  p.  721. 


(2)  j#ff<<ry  p.  200« 


On  a  bill  for 
tithes  of  corn 
aad  hay,  a  de* 
fendant  claim- 
ing title  to  a 
portion  of  the 


T.  19  Geo.  3.     1779.    Scacc, 
Scott  V.  Airey  and  others.    [MS.]     Gwill.  1 174. 

THE  bill  was  filed  by  Dr.  Scott,  as  rector  of  Simonburne  in  Northum- 
berland«  against  several  defendants,  some  of  whom  were  occupiers  4yf 
lands  within  the  parish ;  and  the  defendants,  the  Aireys,  were  owners  of 
part  of  the  lands,  and  claimed  the  tithes  of  com  and  hay  pf  certain  lands. 

The  principal  question  was,  whether  the  plaintiff  was  entitled  to  the  tithes 

tithea,  and  sup-   of  com  ami  hay  of  the  lands  of  which  the  Aireys  claimed  those  titbes  ? 
porting  his^  jn  delivering  the  opinion  of  the  courts  the  chief  baron,  after  stating  the 

d^m  by  evi-  ^^^^^^  observed,  that  the  present  case  was  not  a  demand  of  tithes,  for  land 
yontmtmAmA  whfch  had  hitherto  paid  no  tithes,  and  that  the  defence  was  not  a  prescrip- 
pernancyof  the  tlon  iti  ncn  decimcmdo.  In  all  such  cases  (he  said)  the  rule  has  been^  that 
portion  of  the     a  person  setting  up  an  exemption  from  the  payment  of  tithe  must  skew  the 

tithesy  the         Particular  eround  of  exemption.    If  that  is  Aot  shewn,  the  defence  amounts 

court  held  it       f  ».,  '^  ^    -  ...  u»  i.    1.  1 

was  not  a  pro-  ^  °o  more  than  a  mere  non-payment  of  tithe,  which,  however  long,  is  no 

per  caw  for  its    defence,     fiut,  in  the  present  case,  the  plaintiff  claims  the  tithe  of  land  of 

interference,      Which  tithe  has  been  constantly  taken.     For,  although  a  part  of  the  land 

has  not  actually  paid  tithe,  it  has  been  no  otherwise  exempt,  than  because 

the  tenant  of  that  part  has  been  tenant  of  the  tithe  of  all. 

l*rhe 

the  rector,  to  his  f^tteiy  at  law. 

A  person  settiag  u|>  by  way  of  iefence  a  presctlptioa  ^  non  iteitrnMib,  or  daimiiig  an  exeittpdoii  firoSt 
tithes  on  the  gsoand  that  no  tithes  have  ever  been  paid,  most  sbsw  the  psrtiwdar  gMund  ef  sufch  ekeapMi, 
or  it  b  no  defence,  amountiog  to  nothing  more  than  mere  non-payment  of  tithes* 


and  would  not 
even  direct  an 
issue,  bnt  left 
the  plaintiff. 


TltHB  CAi£8.  S4S 

The  tHIies  having  Beten  actually  pvAd,  the  hext  question  id,  how  they  hftve 
]Mdd.    Ihief  mrk  beett  paid  from  particular  iMds  in  the  nature  6f  a 
]k>rtibn  oF  tUhes.    It  appears  diat  In  5  Jac.  1668^  these  tithes  were  in  the 
possesion  of  the  RIdleys.     A  fine  was  then  levied  of  them  by  Ridley  and 
hh  wift.    They  were  ftft^Hmrds  devhed  by  his  &6h  ih  1879.    His  grandson 
in  10f  4  devised  then^  id  trtasfees  in  trust  to  sell.     They  wet^  actually  ^old 
i6  Whii!ield  In  lOBS;    Tllejr  Were  afterwards  the  Subject  of  a  femily  settle- 
ment oh  the  marriage  of  a  daughter  of  Whitfield.    In  170$  they  iVere  again 
tt)ld  to  Rowley.    In  1708  they  were  conveyed  in  fee  to  Green.    They  were 
alterwards  mortgaged,  and  different  assignments  were  made  of  the  mortgage. 
They  were  then  again  devis^  by  the  mdrtgogee,  and  the  deVisee  purchased 
Ae  equity  bf  redetnption,  and  devised  to  persons  uhder  whom  the  defendants, 
thie  Aireys,  claim.    For  ItO  years  they  have  been  the  subject  of  sales,  mort- 
^ag^s,  and  devises,  as  other  property,  and  have  been  aliVays  considered  in 
tne  same  fi^ht  as  the  oth^r  real  property  of  the  persons  who  fVom  time  to 
lime  have  itlaimed  them*     They  were  capable  of  being  etijoyed  by  the  per- 
sons who  llairi^  enjoyed  theM  ;  and  the  question  now  is.  Whether  a  court  of 
equity  ought  to  interfere  to  take  th^  possession  ftV)m  persons  who  have  been 
ih  possessibn  for  so  many  years  ^th  knbWledge  of  the  n^ctors.     It  does  not 
appear  hotir  the  RSdle^s  became  entitled ;  but  it  appears,  that  beirig  in  pos- 
0es^ion;  they  ^ttled,  mortgaged,  ahd  devised  the  tithes  as  theh-  bWn  abso- 
liite  ph)perty.     If  doiwitfastandihg  thi^  long  possession,  the  plaintiff  ii  le- 
gally entitled,  he  Is  not  without  remedy.     But  It  is  tbo  much  in  a  case  of 
ttilii  kind  fbi  A  c^rt  6f  equity  to  inlerpbse^  and  after  so  long  a  possession,  to 
tak^  ilb^  ^operty  frdm  the  possessors,  and  decree  the  rector  entitled  tb  ft. 
The  t^H  hafe  beeh  prieissed  to  direct  an  issue :  but  there  seems  no  reason 
Ibr  the  cbuK  to  Interpose  thus  fhr.     Whether  the  court  directs  an  issue^ 
Wbieh  hA^U  in  some  degree,  the  plaintiff's  demand,  or  leaves  the  plaintiff  to 
parsue  his.  legat  reitiedy,  he  ihay  make  good  his  demand,  if  it  is  well 
founded.    It  is  therefore  not  absolutely  necessary  for  the  court  to  interfere. 

£ybb,  B.**The  prindpal  question  in  this  cause  is  the  defenoe  set  up  by  the 
Air^s  agminst  the  ptmd  facie  title  6f  the  rector,  founded  on  a  title  set  fbrth 
rn  their  ans\ver,  bAA  the  indisptltobl^  fact  nf  dctual  possession,  occupation, 
and  pernancy  olf  the  tithes.  Xbe  distinction  between  a  prescription  in  non 
decimando,  and  a  claim  of  a  portion  of  tithes,  is  an  essential  distinction.  A 
prescription  in  non  decimando  is  simply  mdawful.  No  such  prescription  can 
be  maintained.  If  no  tithes  have  been  paid,  a  title  founded  upon  mere  non- 
payment is  simply  a  prescription  in  nan  decimando.  ^  Evidence  of  length  of 
pbssTession  tlie  court  can  pay  no  regard  to';  for  the  possession  musl  have 
been  unlawful,  and  the  court  is  therefore  bound  to  decree  in  &vour  of  the 
MmtiiM  H^ht.  Nb  pr(eSuthpti<M  eah  be  admitted  to  support  a  ndere  simple 
prescrtfAlM  In  iM  decl^dkdb.  If  m\i  depart  from  this  rule,  we  overtum  the 
frhole  law  upon  the  ehbject.  Bttt  there  H  a  great  difference  betwe^  a  daim 
ibiinded  oH  there  fion-paym^t  bf  tithes,  and  a  claim  supported  4iy  evidence 
df  abtual  ettjoyment  of  peftiaticT  of  tithes.  The  title  is  not  unlawftQ.  A 
godd  t{U6it}a,y  havebeen  deHv<!d  totH^p^rtyinpossessiort.  The  title  there*  ' 
Ibre  nt>i  behig  smiply  UttH&^ftil,  loiig  possesion  16  evidence  of  the  title 
Tlie  cas^  tff  feMsMtt  v.  R^ftheffibm  (1),  stated  kt  die  bar,  appears  to  me^ 
fhsm  k  nbce  I  huve  seen,  to  hM^  fieen  mistaken.  The  ground  of  that  de-* 
termination  seenis  to  have  been,  that  however  doubtful  the  ekse  stood  as  to 
Atl%,  there  had  l^en  loUg  ^dfaseMldn  i  tfie  claim  was  of  a  portion  of  tithes, 
Ibe  parties  ndiglii  hate  t  gddd  title,  and  it  iva«  not  right  for  a  'ourt  of 
€i|ility  to  diAuro  the  possession.  The  ddctrine  Was  good  applied  to  that  or 
to  thi^  case.  There  is  nb  dififei-ettce  betVtreen  a  lay  impropriator  and  a  rec* 
for.  Thfe  lay  im|)ropriatb^  becomes  as  it  Were  a  spiritual  person ;  he  holds 
Hi  ttie  Mrioe  tight.  If  it  fs  hot  prbper  to  disturb  a  possession  in  ffl^dur  oif  a 
Uy  ftiipfiJlprlalQri  it  Is  ftot  ptioper  to  diiturb  it  in  fhv^Ur  of  li  rector.  The 
ttf^tti^iHi  ift  tti^  bHir  h^^  rtih  \^Hd  on  the  head  ^  presumption.    We  are  to 

presume 

(1)  ^nie,  p.  158. 
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presume  so  much  as  lo  destroy  the  whole  law.   For  if  opoir  mere  possessioii 
every  thing  is  to  be  presumed  to  maintain  that  posses^n,  there  Pms  uo^ 
necessity  for  the  statutes  of  limitation.     It  wOl  be  better  for  every  person  in* 
possession  to  bum  his  title  deeds>  and  rest  wholly  on  presumption.    In  the 
case  of  the  crown  and  of  the  church,  there  is  a  maxim  standing  in  the  way^ 
Nullum  tempus  occurrit  regi,  aut  eccleaia.     It  is  difficult  to  settle  the  btHinds 
of  this  maxim.     It  is  clear  that  the  crown  and  the  church  shall  in  no  case 
be  barred  by  such  imputed  laches,  as  would  bar  private  persons  :  that  the 
statutes  of   limitation  shall   not  extend  to  them.      Whether  the  maxim 
should  go  farther,  I  much  doubt.     With  respect  to  presumption  arising 
from  the  acts  of  other  persons,  I  think  it  ought  to  have  the  same  force* 
against  the  crown  and  the  church,  as  against  private  persons.     In  the  ease 
of  Alderman  Chitty't  wUl{\  ),  it  vras  presumed,  that  tiie  first  sheet  of  the  vrili 
was  in  the  room  at  the  time  of  the  execution  of  the  second  sheet,  which  was 
attested  by  the  witnesses.  Suppose  the  crown  had  been  interested  to  contest 
that  will  \  I  think  the  same  presumption  ought  to  have  prevailed  against  the 
crown,  as  did  prevail  against  the  heir  at  law.    In  old  recoveries  a  good  te- 
nant to  the  precipe  is  presumed.  If  the  crown  is  the  party,  there  ou^t  to  be 
the  same  presumption  against  the  crown,  as  against  the  heir.    Presumption 
upon  the  acts  of  parties  ought  to  be  made  with  as  mnch  force  against  the 
crown  and  church,  as  against  other  persons.  But  nothing  Is  to  be  presumed 
from  laches  of  the  churdi,  their  not  claiming.    The  masum  has  there  its  full 
force.    I  have  said  thus  much,  that  it  may  not  be  imagined  we  have  gone 
too  far  on  the  doctrine  of  presumption.    I  agree  with  my  lord  chief  baron 
upon  the  ground  of  great  length  of  possession,  and  the  claim  being  of  a  por- 
tion of  tithes,  which  might  be  lawftil,  that  the  bill  ought  to  be  dismissed. 
The  other  barons  concurred  in  opinion  with  the  lord  C.  B.  and  B.  £tbs  (2). 

.  (t).  3  Barr.  1773.  '^  that  a  court  of  equity  ovgfat  not  to  aabt 

(2)  Edward*  v.  Lord  Feman,  in  the  ex-  agunit  long  poasewbn,**  and  that  ease  hav- 

eheqoer,  23d    February  1781,    on  a  bill  ing  been  acquiesced  in,  they  tboqgfat  they 

brought  by  a  spiritual  rector  for  tithes,  the  ought  to  dismiss  the  present  bill,  as  they 

defendant  set  up  a  title  to  the  tithes  under  did  that  of  Scott  ▼.  ^iray,  with  coatSy  and 

family  settlements,  and  possession  for  171  they  ga?e   judgment  aceoidingiy.     After 

years,  as  a  lay  fee.  Barons  Eyas,  Hoth4]c,  171  years,  the  court  presumed  tihe  afipoiiiti^ 

and  Peertn,  thought  the  case  of  Scott  f.  ment  of  a  vicar  and  oonsolidation 

4Vre|f  was  determined  on  right  grounds,  curacy^— [Af5.] 


1,80  T.  aOGeo.  3.    1780.    Scacc. 

wvw       Hutchins  v.  Full.     [8  Wood,   155.     7  Bro.  P.  C.  TomL  edit.  78.1 

Gwill.  1200* 

The  established  VTIHE  bill  stated,  that  the  plaintifif,  in  December  1768,  was  presented  to 

course  of  set-  X    the  rectory  of  Dittisham,  in  the  county  of  Devon  ;  that  he  tiiereby  be- 

mUk^t^V  ^^"^^  entitled  to  all  tithes,  both  great  and  small,  in  kind ;  that  the  defendaofto 

the  enUre  meal  ^^^  severally,  during  the  said  time>  occupied  fimns  therdn ;  that  they  bad 

of  the  whole  kept  thereon  several  milch  cows,  horn  which  they  had  milk ;  and  that  the 

herd  of  cows  plaintiff,  as  rector^  was  entitled  to  the  tithe  of  milk  of  the  whole  herd  of 

shaU  be  set  ^^g  belonging  to  the  defendants,  and  which  they  ought  regularly  to  have 

tenth  day\oth   ®^^  ^^^  >  ^^^  ^^^  ^^^  ^^  neglected  SO  to  do,  or  to  make  him  any  recoor-^ 
morning  and      pence  for  the  same.    The  bill  therefore  prayed,  that  they  might  aocoBnt,4Bid- 

pay  what  should  appear  due  thereon. 

The  defendants  admitted,  that  the  plaintiff  was  rector  of  Dittisham,  and 
entitled  to  all  tithes,  great  and  small,  arising  therein  in  kind^  They  then 
set  out  their  respective  feu^ms^  the  number  of  acres,  the  yearly  rents  thereof, 
and  the  number  of  cows  that  had  been  milch,  or  had  become  dry,- or  were 
pleaded,  or  sup-  put  up  in  each  year ;  the  quantity  of  tithe-milk  the  plaintiff  had  taken  away  ; 
^iden<^^  "^11  ^^  ^^  manner  in  which  they  had  set  out  the  same  >  and  denied- thai  they 
be  sufficient  to  ^^^  refused  to  set  out  the  said  tithe-milk  fbdrly  and  legally;  but  insi8ted> 
warrant  a  court  that  they  had  constanUy  set  out  the  same  agreeable  to  the  custom  immeoio- 
of  equity  in  di-  riallF  used  in  the  parish,  and  by  which  mode  they  averred  that  the  plabtiff 
reeling  an  issue  ^  WOuM 

to  (ry  the  fa- 
fidity  of  the  custom. 


eTeniog;  and 
where  a  cus- 
tom to  the  con- 
traiy  is  alleged, 
it  must  either 
be  formally 
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w^nldbaTe  the  teDlh  meal  of  milk  of  each  cow,  marnkig  and  eveniiigi  tlM. 
throughout  the  parish,  as  the  town  came  lo  to  milch,  and  the  defendants  be  xvTCHiNfl* 
enabled  to  have  milk  f6r  the  rearing  of  their  calves  and  the  use  of  their  fami- 
lies, which  would  not  be  the  case  if  they  were  to  set  out  the  whole  of  their 
milk  every  tenth  day,  or  the  tenth  meal  of  each  of  their  respective  cows  at 
oDce.  They  therefore  hoped,  that  such  an  immemorial  custom  would  be 
established,  and  that  they  should  not  be  decreed  to  account  for  the  tithes  of 
milk,  which  they  had  fairly  set  out,  and  which  the  plaintiff  might,  except 
from  his  own  neglect,  have  taken  away. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witnesses  were  examin- 
ed only  on  the  part  of  the  defendants ;  and  upon  hearing  counsel  on  both  sides  *, 
and  reading  on  behalf  of  the  defendimts  the  several  proofs  taken  in  the  cause } 
and  on  full  debate  of  the  matter ;  the  court  ordered  the  deputy  to  take  an 
aceonnt  of  what  was  due  to  the  plaintiff  from  the  several  defendants  for  the 
tithe  in  kind  of  milk  during  the  time  demanded  by  the  bill ;  and  that  they 
do  pay  him  his  coats.- 

h,  T.  Full  and  others,  the  farmers  and  occupiers,  appealed  to  the  house  of 
lords  against  the  said  decree ;  but  on  the  13tb  of  June  1782,  the  appeal  was 
dismissed,  with  100^  co^ts  }  and  on  the  26th  of  February  1787,  the  deputy 
Remembrancer's  report,  dated  the  I2th  of  February  171^,  was  confirmed, 
and  the- defendants  ordered  to  pay  the  several  sums  of  money  reported  due, 
with  coats. 

Etxk,  Chitf  Baron.         Thomson,  Baron. 
HoTHAif,  Baron. 

1782,    0om.  Proc 

THE  rtepondent  was  presented  to  the  rectory  of  Dittisham  in  the  year 
1768;  in  which  parish  it  had  been  the  custom  for  the  rector  to  agree 
or  compound  annually  with  the  several  farmers  and  occupants  for  such  of 
thehr  great  and  small  tithes,  for  which  no  modus  or  other  payment  in  lieu  of 
them  had  been  constantly  paid ;  and  the  respondent,  at  his  first  coming  to 
the  rectory  pursued  the  same  mode  till  the  year  1773,  when  he  refused 
agreeing  with  several  of  the  parishioners,  and  insisted  on  having  his  tithes 
in  kind ;  and  frequent  disputes  happening  between  them  as  to  the  mode  of 
tithing,  several  suits  were  instituted  in  the  court  of  the  archdeaconry  of  Tot- 
acss,  and  the  parishioners  not  being  able  to  prove  the  alleged  agreement 
between  the  respondent  and  them,  the  respondent  obtained  decrees  agauwt 
them  ill  his  fevour. 

The  appellants,  or  such  of  them  as  could  not  compound  with  the  respon- 
dent for  their  tithes,  afterwards  set  out  their  tithes  regularly,  and  particu- 
larly their  tithe  of  milk,  according  to  what  they  stated  to  be  the  customary 
iacMle  of  setting  it  out  as  immemorially  used  in  that  |Mirish,  which  was  toset 
out  the  tenth  meal  of  each  cow,  as  such  cow  came  to  the  pail,  in  a  feir  and 
regular  manner*  But  the  respondent  refused  to  take  such  tithe  in  that  man- 
ner ;  and  insisted,  that  they  should  set  out  the  tenth  meal  of  all  their  whole 
herd  of  cows  at  one  and  the  same  time ;  which  the  appellants  refused  to 
eomplyWithv 

Tbe  respohdent,  tberefbre,  in  Michaelmas  term  1777,  filed  his  bill  in  the 
eouft  of  eximequer  against  the  appellants  and  two  other  persons  (who  after-' 
wards  died,  aiMi  were  therefore  never  brought  to  the  hearing)  ;  chaiging 
them  with  subtraction  of  their  tithes  and  a  variety  of  firauds  >  and  demanding, 
as  rector,  an  account,  of  all  of  them,  of  their  respective  lands  and  tithes, 
both  great  and  small,  within  the  parish,  from  the  month  of  December  1768, 
and  payment  of  what  should  appear  to  be  due  to  him  on  such  account, 
though  he  had  con^pounded  with,  and  received  from  them  an  annual  payment 
in  satisfisction  of  their  several  tithes,  down  to  the  26th  of  March,  1774,  and 
Ihey  had  tendered  the  same  to  him  to  the  28th  September,  1776« 

The  several  defendants  answered  separately  to  this  bUl  -,  and  by  their  an* 

swera 
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1178.        "^y  original  Was  knownrto  exist,  they  ought  to  be  received  as  oopies'/de- 
BBYiE        riving  their  authenticity  from  the  places^  in  which  they  were  foond. 

9. It  was  farther  objected,  that  the  exceptions  of  the  several  speded  of  tithes 

in  the  first  is8ues>  ought  to  have  been  extended  to  the  tithe  of  wood  [wool], 
as  included  under  the  word  garba,  and  to  the  tithe  of  agistment  as  included 
under  the  word  biaditm,  and  that  in  that  respect  the  finding  was  wrong. 

But  the  respondent  insisted,,  that  the  sense  in  Ivhich  the  jury  had  under, 
stood  those  words  was  the  usual- and  common  import  of  them  ;  that  garba 
proporly  meant  a  sheaf  or  bundle  of  com,  and  was  applicable  to  com  only ; 
bladum  all  kind  of  grain  in  the  blade,  and  that  such  was  the  sense  in  which 
they  have  been  taken  by  old  writers  upon  these  subjects ;  and  it  was  ob- 
servable, that  in  the  indorsement  upon  the  copy  of  the  endowment  found  in 
the  registry  atBuckden  (by  which  the  vicar  was  further  endowed  with  the 
third  of  the  tithe-com  in  Farcet)  the  word  garba  was  used,  which  could  only 
be  applicable  to  sheaves  of  com ;  in  confirmation  of  these  endowments,  and 
of  this  plain  sense  and  import  of  the  words,  evidence  was  given  of  the  vi- 
car's having  always  received  the  small  tithes  in  general  throughout  the  pa« 
•rish,  without  any  exception  of  wool  or  agistment. 

To  the  finding  upon  the  second  issue  it  was  objected. 

Ist.  That  the  grants  of  sir  Walter  Mild  way  were  void  in  law,  as  being 
within  the  statutes  of  mortmain. 

3ndly.  That  the  finding  of  die  jury  was  not  warranted  by  the  words  and 
meaning  of  the  grants. 

3dly.  That  there  ought  to  have  been  an  exception  f6r  such  part  of  Stan- 
ground  as  lied  in  the  couuty  of  Cambridge,  the  grant  mentioning  the  county 
of  Huntingdon  only. 

4thly.  lliat  it  diid  not  appear  from  the  evidence,  what  the  Berystead  form 
was. 

The  respondent  submitted  in  answer  to  these  objections/  that  he  might 
safely  rely  upon  the  evidence  of  the  receipt  of  all  small  tithes  throughout 
the  parish  by  former  vicars,  his  predecessors,  from  which  it  appeared  that 
the  immemorial  usage  in  the  parish  had  been  so. 

1st.  The  objection  that  sir  Walter  Mildmay's  grants  were  void  in  law 
seemed- to  come  with  very  little  propriety  from  the  present  appellant,  with  a 
view  to  defeat  the  act  of  his  predecessor,  under  which  all  fubsequent  impro- 
priators, for  a  space  of  nearly  two  hundred  years,  had  uniformly  acquiesced ; 
but  it  was  insisted,  that  these  grants  were  not  within  the  statutes  of  mort- 
main, nor  was  the  subject  of  these  grants,  Pix.  tithes,  one  of  the  objects  of 
those  acts,  as  would  appear  from  the  words  of  those  acts,  in  which  lands, 
and  lands  only,  are  particulariy  mentioned. 

-That  tithes  in  their  original  institution  were  designed  for  the  support  of 
the  officiating  derc^;  in  their  respective  parishes  }  and  although  they  were 
frequently  annexed  to  religious  houses,  yet  some  provision  was  always  made 
for  the  persim  who  actually  performed  the  duty,  it  was  incumbent  upon  the 
religious  house  to  make  a  reasonable  provision  for  the  vicar.  That  duty  de- 
volved in  the  present  instatkce  Upon  sir  M'alter  Mildmay,  after  the  abbey  was 
dissolved,  and  it  seemed  difficult  to  contend,  that  because  sir  Walter 
had  given  bade  a  part  of  that,  tlie  whole  of  which  was  once  designed  for 
the  officiating  parson,  the  gift  should  be  void.  But  the  respondent  sub- 
mitted, that  if  it  should  be  held  that  in  such  an  instance  as  the  present,  a 
licence  to  alienate  in  mortmain  was  necessary,  tt  was  not  incumbent  upon 
him  to  produce  such  licence,  but  that  after  the  length  of  time  which  had 
elapsed  since  the  date  of  the  grant  (1588)  it  would  be  presumed,  that  there 
was  a  licence  tbea,  and  that  it  liad  been  lost. 

2dly..  The  respondent  submttled,  -that  his  right  to  the  tithe  of  wool,  lamb, 
and  calf,  was  dearly  established  by  the  first  grant  of  sir  Walter  Mildmay, 
by  which  those  tithes  were  absolutely  given  to  the  vicar,  and  his  aoccessors, 
and  that  the  vierdict  of  the  jury  was  warranted  by  that  evidence  alone,  with- 
out having  recourse  to  the  second  grant. 

Srdly.  The  words,  "  in  the  county  of  Huntingdon,**  were  only  descriptive 

of 
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«f  the  general  local  sitoation  of  the  parish  of  Stanground  with  Farcet,  by 
mnch  the  g^reater  part  of  which  Ilea  in  that  county,  and  a  very  small  part  of 
it  in  Cambridgeshire,  and  it  was  submitted,  from  the  recital  of  the  grant, 
and  the  wording  of  it,  that  it  never  could  have  been  the  nveaning  of  sir 
Walter  Bfildmay,  to  give  less  than  all  the  tithes  of  wool,  lamb,  and  calf, 
(with  the  exception  of  the  demesnes)  throughout  the  parish,  to  which  might 
be  added,  that  in  the  grants  to  sir  Walter  Mildmay,  of  the  manor  and  rec- 
tory, the  county  of  Huntingdon  alone  was  mentioned. 

4thly.  The  exception  of  the  Berrystead  farm  was  a  well  known  description 
•f  the  manor  fiurm,  undoubtedly  containing  what  was  originally  called  the 
<lemesne  of  Stanground,  and  the  old  witnesses  speak  of  it  by  the  name  of 
the  Berrystead  farm,  as  being  so  called  in  the  last  century. 

•It  was  further  objected,  that  the  evidence  did  not  warrant  the  conclusion  of 
1^  jury,  with  respect  to  the  4th,  5th,  and  6th  issues ;  but  that  as  to  so 
mn<4  of  the  tithe  of  the  com  and  grain  as  depended  upon  the  second  grant 
of  air  Walter  Mildmay  (by  which  one  half  of  the  tithe  com  in  Farcet  was 
given)  it  ought  to  have  been  found  with  an  exception  of  the  demesnes  and 
other  lands,  and  also,  that  the  vicar's  right  did  not  extend  over  any  lands, 
fcot  such  as  produced  com  at  the  time  of  the  grant,  and  were  then  called 
the  fields  of  Farcet. 

The  respondent,  on  the  contrary,  insisted  that  the  5th  and  6th  issues 
Mng  sub-divisions  of  the  fourth,  if  the  evidence  was  faund  to  be  sufficient 
to  support  those  issues,  it  would  follow  of  course  that  the  finding  of  the 
4th  in  his  favour  was  right. 

The  indorsement  upon  the  old  endowment  found  in  the  registry  of  Buck* 
4ea  (by  which  it  appeared  that  in  22  Hen.  6. 1444,  the  then  abbot  of 
Thoraey  increased  the  vicar's  portion  by  adding  to  it  one  third  of  the  tithe 
eora  in  Farcet)  would,  it  was  submitted,  be  alone  sufficient  endence  to 
warrmt  the  verdict  of  the  jury  upon  the  5th  issue,  but  this  was  corroborated 
and  solemnly  acknowleged  at  the  distance  of  near  one  hundred  and  fifty 
years,  by  the  then  impropriator  sir  Walter  Mildmay,  who,  in  his  deed'  of 
24th  October  1587,  recited  it  as  a  known  fact,  *'  that  the  vicar  and  his 
predecessors  had  but  only  one-third  part  of  the  tithe  com  of  Farcet^"  with- 
out excepting  any  part  of  that  hamlet. 

By  the  grant  firom  the  abbey  of  Thoraey,  which  gave  '^  terdam  garbatn  decimi$ 
granofum  in  camyii  de  Farthed,^  it  was  submitted,  that  not  only  the  tithe  of  such 
hmd  as  9t  that  time  produced  com  was  granted,  but  all  cora-tithe  whatever, 
which  at  any  future  time  should  arise  from  any  newly  cultivated  land  within 
the  hamlet,  and  that  such  was  the  obvious  sense  of  the  words  of  the  endow- 
ment, and  the  legal  inference  from  them ;  that  this  plainly  appeared  to  have 
.  been  the  opinion  of  sir  Walter  Mildmay,  who  in  the  addition  which  he 
made  to  the  vicar's  tithe-cora  expressly  mentioned,  "  that  he  would  then 
have  a  fiill  moiety  of  all  the  tithe-corn  renewing  in  the  town,  fields,  and 
hamlet  of  Farcet/*  A  description  as  general  of  the  whole  extent  of  Farcet, 
as  words  could  convey,  and  that  without  any  exception  of  any  lands  what- 
ever, for  the  exception  of  the  demesnes  of  Stanground,  in  that  grant,  re- 
lated to  the  tithes  of  wool,  lamb^  and  calf  only. 

Upon  the  6th  issue^  by  which  the  vicar  claimed  two  thirds  of  the  tithe 
eora  in  Farcet,  it  was  submitted,  that  the  evidence  supported  the  verdict ; 
one  sixth  part  was  given  by  the  first  grant  in  general  terms  '*  throughout  the 
town,  fields,  or  hamlet  of  Farcet  ;*'  in  this  grant  there  was  not  any  exce]^ 
tion  ;  but  in  the  second  grant  there  was  an  exception,  to  which  the  jury 
ought,  as  the  appellant  contended,  to  have  paid  some  regard}  and  not 
having  done  so, .  the  verdict  was  in  that  respect  against  evidence. 

Upon  a  careful  and  attentive  perusal  of  the  two  grants,  with  the  deed  poll 
'<]i  9tii  April  1588,  it  would  appear,  that  the  deed  poll  was  very  inoorfoctly 
worded,  and  had  certainly  given  rise  to  the  errors  which  were  manifest  in 
Che  second  grants 

By  the  first  grant  sir  Walter  Mildmay  had  disposed  of  all  his  tithes  of 
wooif  lamb,  and  oalf^  throughout  the  parish  (exeept  only  the  demesnes  of 
->    VOL.  II.  B  Stanground) 
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Stangrquod) :  the  object  of  the  dee^  pcjl  waf  to  pavm»  to  h^imlf  ^ml9^ 
tithee  ivhich  h«  had  by  a  prior  deed«  bearwg  dote  w^  \^o  doy<  9Snsf  ik^ 
first  grapt,  settled  to  certaio  uaes^  vf}^  a  pa\yer  of  revooatioa ;  by  4^1  d^ed' 
poll  be  resumes  all  th^  tithes  of  wool,  lamb^  C9lf«  mm,  aad  giwi>  which  «]( 
any  time  thereaftei  should  be  comings  risjog,  !kc.  within  the  town  or  hftiqlet 
o/  Farcet ;  but  sir  Walter  had  no  tithes  of  wooJ,  lamb*  and  calf,  io  Farcet, 
at  that  time ;  in  this,  therefore,  the  deed  poU  was  tncorreirt^  Thf  aeocHMl 
grant  was  copied  from  the  deed  poll,  and  professed  to  epovey  npore  than  ^ir 
-Walter  had  to  grant,  viz,  the  tithes  of  wopl,  Umh,  a,Bd  calf;  bat  it  co«id 
hardly  be  contended,  that  because  it  described  mo;pe  than  m  Walter  haii^  it 
should  not  even  pass  that  which  it  was  pb?  ipus  he  meant,  and  waftabout  to  oon* 
vey,  namely,  "  all  those  his  tithes  pf  cori»  and  grain  within  the  parish*  town,  or. 
hamlet  of  Farcet  ;'*  and  as  sir  Walter  kipew  that  the  yioir  hfd  at  (hat  line, 
one  dear  moiety  of  the  tithe-corn  there,  without  any  exceptioo.  and  h^ 
himself  contributed  ^  part  of  it  but  six  moiiihs  bxefere,  it  w^  ipnpossible  tOi 
conceive,  that  he  could  deaigo  ^  add  the  otbeit  moiety  to  i|,  siiik^t  ta  an^ 
exception  whatever )  in  fact,  the  exceptiov^  could  only  apply  W  the  tithi?9  oi 
wool,  lamb,  and  calf,  by  relation  to  the  fira^  grants  in  which,  th^t  ex(pep^m 
was  fouijkd,  and  froipa  which  it  (nd  inadter^ntly  b^ea  cop^  into  the  d^td 
poll,  and  the  second  grant. 

Upon  the  third  issue,  by  which  the  several  parc^  of  ]^d  ^i^ntioiied  uk  it» 
i^rere  found  by  the  jury  to  lie  within  the  vill,  U>y^n,  or  hiMsdit^t  of  Farcet,  it 
was  submitted,  that  there  ways  evidence  to  prove,  that  all  thpae.  parcels  fReve 
included  within  the  known  boundary  of  the  lai^  tra^  of  mamh  gronod 
commonly  called  Farcet  Fenn. 

Tne  manors  of  Stanground  and  Farcci  were  distipct  l|om  e^^h  otb«r,  an4 
9.ppea]:ed  to  have  been  so  by  the  sep^mte  fMxouJ|il^  which  wab^  kepi  of  ^4uch : 
th/e  rights  exercised  by  the  lord  of  the  o^^mor  of  Var^i  oyer  tb(e  mvuh  called 
'.'  Fa,rcet  Fen,'*  clearly  proved,  that  in  ojl4  ^Wt  it  wat  qpMBidcvedr  hy  att 
persons  concerned,  as  lying  wi^thin  the  Ippiitt  of  that  manor* 

Smith  accouiijted  for  the  agistmeij^t  of  Uie  fen,  Ddich.  dj  |q  ^  Hen.  <iU  at 
parcel  o^  the  manor  of  Farcetj. 

Sir  Walter  Mildmayf  Ai^ust  2^th,  1 691 ,  of>taioed  a  leaaf  of  tln^  nuuHMr.  an4 
.rectory  of  Stanground  from  queen  £lizabi^th,  for  tp^y  y^a^a- 

The  manor  o^  Farcet,  7  £4w«  0.  A-  IV  \^^,  W4S  granlad  to  sir  WfMer 
l^ldmay  in  fee. 

By  the  decree  of  the  d^tchy  of  Lancaster,  7  ]^z.  A-  IX  IMM»  tha  &»  WHM 
said  to  be  the  very  right  and  inheritance  ^  aur  Wall^. 

By  agreement,  10  £liz.  A.  D.  1^7,  between  air  Waltf  r.  ^d  the  oomH 
moi^^fa,  four  hundred  acre^  pf  Faucet  Fean>  a^aceajt  to  hia  doe^,  c^Uad.  Cmtt 
que^l;  Close«  were  allotted  to  him,  "  which  sbonld  be  held  b^  him  an4  bid 
beira,  in  severalty  for  ever,"  from  whi^h  two  instfivnenta.  it  appeared  that 
the  decree  and  agreement  related  to  the  manor  of  Fan^t  alone  >  of  whidi 
sir  Walt(^  waa  at  that  tinie  seised  in  fee  ;  he  had  at  ihat  tim^  only  %k«M 
f9r  y^Bxs,  of  the  manoir  oC  Stangroun^  nader  which  tha  fen  could  novoib 
yrith  l^;al  propriety^  be  called  the  veiry  right  and  inheritanoe  of  air  Wahac } 
still  less  could  he,  as  lessee  f^r  yei^rs,  iip^pt  from  the  comoaonera  the  fipnc 
hundred  acres  adjoining  to  Conqu^t  Close,  to  hold  tQ  hiffi  and  his  heirs  in 
sevei^ality  for  eyer  $  or,  in  oompensajtipn  thereof,  hav^  taken  npon  hisA  ta 
execute  to  tl^em  a  release  o(  the  right  of  himself  and  his  Iwars  to.^^e  heshnga 
of  t^e  residue  of  the  &n« 

U  was  manifest  therefore,  that  he  w^  cpnaidered  as  lord  of  Fareet  manor 
Qnly )  and„  in  fyci,  thosf  four  hundred  acres  have  been  enjoyed  by  the  hyds 
o^  Farcet  manoi;,  in.  sf^veralty  ever  since,  and  were  adnaUy  in  the  h^nds  of 
it^e  pr^nt  appfcUant. 

&opi)  thi^  evidence  which  ap|4ved  thus  pointedly  to.  tl>e  wkcde  of  Dacoet 
Fei^i,  ^Q  conclMsif^n  s^Q^  obviously  to  foUow>  that  np  part  of  the  fen 
could  be,  or  ever  was  considered  as  parcel  of  the  demesne  of  tht^  manor  of 
Sta^groupd  -,  and  although  it  was  not  contended*  on  thcpari  of  the  respon- 
dent that  in  all  ci^^s  the  boundaries  of  a  vill,  town^  or  hamlet,  wert  cor 

extensive 
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cstensiTe  witk  Hw  boundariies  of  a  manQr  of  the  aaUK  aiime,  yet  it  was  ia^' 
staled^  tkat  sueh  evideoce  was  proper  to  t>e  taid  bofpre  a  jury,  and  carried 
wllih  it  a  degree  of  probability,  at  least  where  positive  evidence  of  the  actual 
boundary  of  the  hamlet  in  question  could  D0t«  at  the  distance  of  two  hundred 
ymn,  be  pr^oured;  especiaUy  when  the  &u  had,  thoi^gh  equally  near  tO' 
the  hamlet  of  StaD^ound,  heeo  ever  dis^ipguished  by  the  name  of  Farcct 
Fean,  aad  the  mver  which  lied  between  Facket*s  Holxsie  and  Horsey  Bridge, 
and  which  divided  Farcet  Field  and  Stenground  Field  from  the  fen,  was  like- 
wise known  by  the  name  of  Farcet  Water. 

FftNn  the  usage  of  later  times,  it  appeared,  that  the  land  tax  assessments 
had  rated  the  fen,  as  lying  wilhin  Farcet,  that  Farcet  had  its  constable,  > 
aorveypr  of  highwaya»  overseers  of  the  poor,  and  church  or  chapel  wardens. 

That  the  occupiers  of '^  Conquest  Lands,**  served  parochial  and  civil  offices 
Ibr  Fareetonly. 

That  Khig's  Delf,  Milby,  New  Meadow,  the  Fingles,  the  fishery  of  pant  * 
of  WhitHeaea  Meer»  were  rated  to  the  poor's  rate  in  Farcet,  except  a  isw 
deles  In  Khig*s  0elf  to  Stanground,  which  was  the  ground  of  the  exertion : 
whfieh  the  jupy  had  made  as  tv  the  local  situation  of  part  of  King's  Delf. 

The  local  situation  of  the  several  pieces  of  ground  mentioned  in  the  thifd 
issue,  bemg  by  the  verdict  of  the  jury  ascertsdned  to  be  within  the  hamlet 
of  Farcet,  Uie  vicar's  right  to  tithe,  in  pursuance  of  his  endowments^  ^er 
cesaarily  attached  opon  them ;  a  right  which,  when  the  land  was  drained  in 
the  last  oeotury,  was  claimed  by  the  then  vicar  against  the  impropriator  y 
and  which,  thoo§^  disputed  as  to  its  extent,  was  never  absolutely  denied*  > 
tiD  the  pvescnt  ap|>eUant  diiq)uted  any  right  which  the  vioar  might  have  to 
any  tithe  at  all ;  •  and  this  against  the  evidence  of  the  grants  of  his  prede- 
oessor  air  William  Mildmay,  from  whom  his  impropriation  was  derived* 
against  the  uninterrupted  enjoyment  of  tithes  of  some  kind  throughout  the 
parish,  against  the  compositioB  €/  25i.  a  year,  constantly  paid  from  the 
year  164«,  to  the  year  1778;  and  lastly,  against  the  leases  of  1691,  and' 
1751,  from  the  then  viear  to  the  then  impropriator,  of  all  his  tithes  of  what 
nature  or  kind  soever,  in  Farcet  Fenn,  at  the  yearly  rent  of  50/. 

On  the  part  of  the  appellant  were  produced,  Ist,  old  records.  2dly,  dei»> 
positions  in  a  cause,  1684. 

Hie  first  recofld  merely  shewed,  that  the  earl  of  Westmoreland,  as  impro* 
priator  of  the  rectory  of  Stanground,  obtained  judgment  in  an  action  for 
Skhes  of  grain  and  oats,  for  lands  within  the  parish  of  StaagroHnd  3  thiQ 
certainly  proved  nothing  against  the  vioarj  for  it  never  was  denied,  but  that 
tba  impropriator  had  a  right  to  the  tithe  of  grain  in  all  parts  of  the  parish^ 
not  the  hamlet  of  Farcet. 

The  second  record  contained  a  declaration  and  plea  merely,  and  nothing 
else. 

The  third  was.  a  judgment  of  nonsuit,  in  a  cause  of  Emanuel  College  against 
William  Bellamy ;  but  upon  what  ground  the  nonsuit  was  obtamed,  ddes 
not  appear. 

If  such  evidence  as  this  deserved  aa  answer,  the  subaequent  leases,  ae- 
ccpted  b^  the  impropriator  from  the  vicar,  which  were  stated  to  have  been 
granted  in  consequence  of  a  compromise,  would  be  decisive  proof,  that 
ftere  had  been  no  deeision  in  those  actions  against  the  right  of  the  vkar  ^ 
hot  as  in  one  record  the  proceediags  went  no  &rther  than  the  plea,  and  it  is 
weH  known,  that  a  nonsuit  by  no  means  precluded  a  party  from  proseeuting 
a  frnther  elaim,  these  records  seemed  to  have  no  force  at  all. 

The  depositions  in  the  old  cause,  appear  to  have  been  ex  parte  examina^ 
tfcms  merely ;  the  witnessea  never  were  examined  in  chief,  nor  was  there 
any  cross  examination  on  the  part  of  the  vicar  ;  the  depositiotts  were  never 
published ;  sueh  evidence,  if  admissible^  was  certainly,  on  the  impropriator'f 

£rt,  entitled  to  very  littke  credit,  and  could  never  be  supposed  to  weigh,  in 
i  opinion  of  the  jury,  against  old  records,  long  usage,  and  the  variety  of 
circumstantial  evidence  produced  on  the  respondent's  part. 
t¥lmt  related  to  the  supposed  jurisdiction  of  Staagroni|d  manor  over  FaroQt 

z2  Fenn, 
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derived  mtitaal 'benefit,  each  receiving  a  daily  constant  i^apply  of  io  ne'ces* 
tary  an  article  as  milk  s  and  it  occasioned  less  trouble  to  the  respondent  to 
tend  round  every  day  after  his  tithe-milk,  than  for  the  generality  of  fisuiiiers 
to  tend  and  milk  their  cows.  And  as  to  the  throwing  away  the  milk  at  the 
next  milking  season  after  setting  it  out  where  the  vessels  are  wanted,  it  is  4 
custom  well  known  to  be  warranted  by  judicial  determinations.  That  the 
present  decree  was  supposed  to  be  founded  on  the  recent  case  of  Dr.  Bos- 
worth  (I),  which  it  was  contended  was  not  in  any  respect  similar  to  this.  In 
that  case  no  particular  custom  was  claimed  or  proved  ;  in  this  a  custom  was 
the  subject  in  dispute,  and  bad  been  proved.  In  that  case  many  circum- 
stances'of  deceit  and  unfair  practice  were  evident ;  in  this  not  a  circumstance 
of  that  kind  appeared.  In  that  casc(  it  was  proved,  that  a  JfuU  tenth  part  was 
not  set  out ;  in  this,  proof  had  been  given  that  a  fiilt  tenth  had  been  set 
out*    There  was  no  similitude  therefore  between  the  two  cases. 

It  is  a  circumstance  attendant  upon  tithes  in  general,  and  on  those  of  milk 
in  particular,  that  they  cannot  be  collected  without  some  degree  of  inconve- 
nience, and  whoever  becomes  entitled  to  them  must  accept  them  liable  to 
those  inconveniencles.  It  was  demonstrable  to  those  who  knew  the  situation 
and  extent  of  the  parish  of  Dittisham,  that  the  mode  of  setting  out  the  tithes 
of  milk  which  tfie  respondent  expected  by  every  tenth  day's  mi&^  must  be 
attended  with  great  inconvenience,  and  much  more  than  would  arise  from 
the  custom  which  the  appellants  claimed ;  because  it  was  clear  that  every 
rector  would  become  entitled,  on  the  tenth  day  after  his  institution,  to  all 
the  milk  in  his  parish ;  so  that  in  a  parish  of  large  extent,  and  in  which 
there  are  large  dairies,  and  even  in  the  parish  of  Dittisham,  he  would  find 
mudi  trouble  in  collecting  all  the  milk  on  every  tenth  day ;  his  dairy  should 
be  as  large  as  all  the  dairies  in  his  parish  ;  it  would  be  necessary  for  him  to 
have  as  many  pans  or  vessels  to  contain  his  milk  as  all  his  parishioners  to- 
gether :  in  shorty  on  every  tenth  day  he  would  be  dehiged  with  milk,  and 
upon  the  intervening  days  he  would  have  none.  The  inconvenience  which 
would  attend  this  mode  of  setting  out  the  tithes  of  mHk  as  to  the  appel- 
lants, by  depriving  them  of  milk  for  their  calves,  and  other  purposes  of  do-^ 
mestic  use,  was  too  obvious  to  be  pointed  out ;  and  it  could  be  of  no  other 
advantage  to  the  respondent  to  establish  the  mode  of  tithing  which  he  de- 
manded than  to  give  him  a  power  of  demanding  an  exorbitant  price  for  the 
tithe  of  milk,  or  of  taking  it  in  kind  from  those  who  had  incurred  or  slight 
incur  his  displeasure,  in  a  manner  the  most  inconvenient  and  oppressive. 

As  to  costs,  though  discretionary  in  the  court,  they  are  never  given- where 
the  party  either  deserts  or  fails  in  proof  of  the  right  which  he  himself  states^ 
imd  claims.  In  the  present  case  the  respondent,  by  his  original  bill,  claimed 
all  tithes  whatever  arising  within  the  said  pariah  of  Dittisham,  and  required 
an  account  from  the  appdlants  of  the  respective  lands  they  held  in  the  pa^ 
rish,  and  an  account  of  the  different  species  of  tithes  and  satisfaction  for 
them,  from  the  time  of  his  institution,  though  he  had  compounded  witii 
them,  and  had  actually  received  from  them  regular  payments  in  lieu  and  sa- 
tisfaction for  such  tithes.  The  appellants  were  therefore  obliged  to  put  in 
Operate  answers  to  this  bill,  whidi,  from  the  accounts  they  were  required  to 
set  forth,  made  them  very  long,  troublesome,  and  expensive ;  aUd  the  respon- 
dent, soon  after  the  coming  in  of  their  answers,  amended  his  bill,  and  left 
out  every  daim  of  tithes,  except  as  to  the  dthe  of  milk  $  and  on  their  answers 
to  the  amended  bill,  the  respondent  replied  to- those  answers  alone.  It  waft 
therefore  appiehended,  that  Uie  court  ought  not  to  have  given  the  costs  ge- 
nerally, but  should  have  directed,  either  that  the  respondent  should  pay  to 
the  appellants  the  oosts  which  he  had  thus  unnecessarily  and  unjustly  thrown 
^pon  them,  or  should  have  directed  the  master,  in  taxing  the  costs^  to  con- 
fine himself  to  those  on  the  amended  bill  alone. 

On  the  part  of  the  respondent  it  was  said,  that  the  established  course  of 

aetting  out  tithe-milk  is,  that  the  intire  meal  (tf  the  whole  herd  of  oows 

Aonld  be  set  forth  every  tenth  day,  both  the  marning  and  the  evening** 

meal« 
(l)  Boawtrth  ▼•  Limbrkkt  mUe,  p.  Sll. 
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meal.  Bui  the  custom,  as  laid  in  the  ttppelianta*  answer,  was  unreason- 
able and  illegal.  It  would  be  so  expensive  and  incjnvenient  for  tlie  re- 
spondent to  collect  the  tithe-milk  according  to  the  supposed  custom,  that  it 
would  not  be  worth  collecting.  If  the  custom  was  good  in  law^.yet  it  was 
not  so  precisely  and  formally  pleaded  as  was  necessary  and  required  by  courts 
of  law  and  equity.  But  if  the  custom  was  good  and  well  pleaded,  yet  it 
was  not  supported  by  evidence ;  nor  was  there  evidence  sufficient  given  in 
support  of  it  to  warrant  the  eourt  to  direct  any  issue  respecting  it. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that 
the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed, 
with  loot,  costs. 

^  1782. 

£.  22  Geo.  3.    1/82.    K.  B.      Young  v.  Naylor.      [MS.]  wv«^ 

LEE,  solicitor  general,  shewed  cause  against  a  rule  for  a  prohibition,  in  a  In  asogmtioa 

suit  for  tithe-wool,  on  the  ground  that  according  to.  the  suggestion  the  for  s  pvohibU 

court  had  no  jurisdiction  :  the  suggestion  being  that  the  lands  were  exempt  ^^^  thItdM 

from  tithes,  as  having  been  holden  by  an  abbey,  free  from  tithes,  in  the  hands  of  lands  w«i«  cx- 

the  abbot  or  his  tenants  ^  that  the  suggestion  shewed  no  prescription,  nor  that  «npt  from 

the  defendant  was  the  owner  of  the  lands.    That  the  statute  only  extended  f  ^''^If^u^' 

to  discharge  the  land  from  tithes  when  in  the  culture  of  the  owner;  that  e^byanabber 

prohibition  is  granted  on  the  ground  of  the  land  being  discharged  by  the  tnt  from 

statute  31  Hen.  8.  c  2.  s.  6,  and  not  only  on  the  ground  of  what  the  eccle*  tithet  in  Um 

siastical  court  can  or  can  hot  try;   and  for  this  he  cited  Dyer,  29D.  Keb.  ^!^^^^ 

830.     Co.  Ent.  462.    Heme,  590.    1  Brownl.  277.  temmiT  bit 

Chambrb  contra.    There  is  no  distinction  as  to  lands  in  propriit  manibui  the  sngfestioa 

or  not ;   an  exemption  of  order  merely  will  not  extend  to  tenants ;   and  if  in  did  not  shew 

such  case  a  prescription  should  not  be  shewn,  the  declaration  in  prohibi*  *f>3^  piewrip- 
«ji.ji«iA  tion.orthat 

tion  would  be  demurrable  to.  ^  defeiidiint 

Lord  Manspiei<d.     It  seems  substaniially  alleged.  was  the  owner 

BuLLBR,  justice.     By  your  suggestion  you  have  not  gone  expressly  upon  of  tbe  landi. 
a  prescription,  but  you  have  substantially  -,  for  the  exemption  is  laid  to  be  !|LT**^^r?r 
in  the  hands  of  the  abbot  or  his  tenants,  which  is  an  exemption  by  prescrip-   tbe  wort  had^ 
tion,  aad'uot  by  orders  and  therefore,  the  prohibition  is  not  grounded  on  noJnriMlletioa 
the  statute.  to  grant  pro- 

hibition ;  bol 
the  ooort  beld,  that  a  pmcriptbn,  though  not  expressly,  was  yet  sobetantisUy  allefed,  and  granted  the 
probibitimi. 

H.  25  Oeo.  3.     1785.    Dom.  Proc.  ,.^^ 

Collins  V.  Gough.    [7  Bro.  P.  C.  Toml.  edit.  94.]     Owill.  1294.  c]^ 

THE  respondent,  sir  Henry  Gough,  in  Easter  term  1778,  filed  his  bill  in  Hie  plea  of  a 
Chancery  against  the  appellant,  as  vicar. of  Claverdon,  and  the  reverend  fimner  decree 
pr.  John  Warren,  the  archdeacon  of  Worcester,  as  rector  of  Claverdon,  set-  *™^  *^  ^t. 
ting  forth,  that  in  the  year  1756,  sir  Henry  Gough,  baronet,  deceased,  the  "bSe^l^!!!!*!; 
respondent's  &ther,  became  seised  in  fee,  by  purchase,  of  the  manor  of  King*-  aod  the  ^^» 
ton,  and  a  messuage  and  lands  thereunto  belonging,  called  Kington  Farm^  aUcged  to  be 
or  Kington  Grange,  or  Kington  Grange  Farm,  situate  in  the  parish  of  Cla-  ^^^'Wfd  by  It, 
verdon  in  the  county  of  Warwick,  except  a  very  small  part  of  the  said  &rm  fcSiv'SaiS 
which  had  been  exchanged  for  other  lands  previously  to  such  purchase,  that  the oouit^ 
That  the  said  sir  Henry  Gough  died  in  June  1774,  leaving  the  respondent  his  covM  aocdiieot 
eldest  son  and  heir  at  law,  who  as  such  thereupon  became  seised  in  fee  of  <^  1"*<*®»  is  not 
the  said  farm  (except  as  aforesaid),  and  that  he  had  ever  since  been  so  seised  biS^klf^^/ftir 
thereof ;  that  the  said  fiutn  was  an  ancient  farm,  and  had  from  time  imme-  eeteblis^ur  the 
morial  consisted  of  the  house  and  several  pieces  or  parcels  of  land  particu-  nwdhw. 
larly  described  in  tbe  bill ;  and  that  two  of  the  pieces  of  land,  parcel  of  the 
said  farm,  and  in  the  bill  also  particularly  described,  had  been,  by  inden- 
ture of  the  10th  of  March^  1721,  conveyed  by  John  Parker,  the  thenowuer 
of  the  farm,  to  Andrew  Archer,  in  exchange  for  two  other  small  pieces  of 

land. 
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\7^.        IfiMdj,  which  hod  ever  siace  the  exchange  heea  h^ltl  with  KbigiCMi  F«ntt« 
coLtiAL*.      Tha^  t)ie  proprietors  of  Kington  FarQ!.  or  t^Mdr  fiirQieMf  thereof^  hom  tioM 
ifno^nifkriaU  had  been  aeqqstomed  to  pay,  wfi  had  pmd  everjF  J^f»  QO  tha 
fea^t-day  of  Saint  Thomas^  to  the  vicar  of  Claverdon  €or  the  tune  beini^,  • 
vw4u»  of  13f>.  44.  in  lieu^  full  satiafaction,  a^d  disiehayg^,  a«id  ia  the  Dame 
artd  steajd  of  i|U  the  privy  or  small  tithea  arising  upon  the  said  farm ;  end  thai 
no  tithjss  in  kind  had  at  any  time  be^  paid  for  the  iarm  befoi^  the  year  XTl^t 
and  then  only  upon  the  occasion  after  mentioned,  bop  had  ever  been  de^ 
maoded  by  any  ^rmer  vicar  :  hut  that  the  vicarage  of  ClaresidcMl  having  in 
1768  become  vaci^nt  by  the  death  of  the  reverend  WiUmi  CwmmHig,  the 
last  incumbent,  the  appellant  was  in  October  1768,  presentctdthereUk  by  tto 
reverend  Dr.  John  Tottie,  the  then  archdeacon  of  Worcester  ;  and  that  since 
the  appellant  had  been  so  presented  he  had  claimed  to  be  entitled  to  the 
tithes  of  al)  titheable  matters,  except  com,  gr^in,  and  hv^j,  ariStDg  vithin 
the  said  vicarsige.     That  accordingly,  in  June  1773,  he  had  filed  his  bill  ift 
the  court  of  (Chancery  against  the  late  sir  Henry  Qough^,  and  against  thare- 
spondent  Canning/  his  tenant,  and  several  other  persons  (which  ^uit  fifter 
the  death  of  the  late  sir  Henry  Qough,  was  ]:evived  against  the  respondent)' 
praying  ^n  account  of  all  tithe^^ble  matters  (except  com,  grain^  apd  hay,X 
.which  had  been  had  and  taken  by  the  said  several  d.efend^ts  since  the  de^tl^ 
of  the  said  William  Gumming,  and  that  they  might  be  decreed  to  pay  him. 
the  value  qf  the  tithes  of  all  suchi  titheable  matters  by  them  respectively  had 
and  taken,  ^nd  that  hi^  right  to  the  said  tithes  might  be  established.    That 
the  defendants  had  put  in  their  answers  to  the  said  bill ;  and  that  the  late 
sir  Henry  Gough  and  William  Canning  had  insisted^  by  their  answers^  that 
they  were  not  bound  tq  pay  the  said  tithes  i  and  had  alleged^  that  an  an-' 
cient  immemorial  payment  or  modus  of  1 3«.  4d,  per  annum  was  paid  and  pay- 
able in  lieu  of  a.11  vicarial  or  small  tithes  arising  from  the  lands  of  sir  Henry' 
enough,  within  the  parish  of  Claverdon  (except  the  lands  which  h^  been  so 
taken  in  exchange)  and  for  E^tster  offerings ;  and  that  no  former  occupier  of 
the  said  lands  had  at  any  time  paid  any  tithes  in  kind  arising  from  the  saine. 
That  the  appellant  having  replied  to  the  answers,  issue  lyas  joined,  and  the. . 
cause  afterwards  came  on  to  be  heard  on  the  27th  ^(ovember,  1777j,atthe  rollsj^ 
when  sir  Thonias  Sewell  had  been  pleased  to  decree,  that  the  respondent,, 
as  personal  representative  of  the  late  sir  Henry  Gough,  and  William  Can*, 
ning,  his  tenant,  should  account  with  the  appellant  for  the  tithes  of  the  said 
lands,  since  the  death  of  the  late  incombent  William  Cnmttiing.     The  bili 
then  stated  the  foundation  of  the  decree  made  by  sir  Thomas  Sewell  at  the 
rolls,  to  be,  that  the  respondents  sir  Henry  Gough  and  William  Canning  had 
not  (and  the  bill  charged*  as  the  troth  was^  that  they  had  not)  in  the  an- 
swerf  of  either  of  them,  distingnished  or  ascertoined  of  wh«tft.  pieces  of  land 
the  farm  called  King^n  Farm  consisted,  not  set  forth  with  certainty  wha^ 
lands  in  particular  were  covered  by  the  said  mo<his  of  18>.  4d. ;  and  also,  that 
it  was  by  the  answer  of  sir  Henry  Gough  alleged,  that  aH  the  proprietors 
of  his  hands  lying  within  the  said  parish  of  Claverdon  (except  the  lands  be- 
fbre  excepted)  or  their  farmers,  had,  time  out  of  mind,  paid  every  year  to 
the  vicar  of  Ckverdon  a  certain  sum  of  13s.  4d.  in  lieu  of  all  vicarial  or  small 
tithes  arising  upon  the  said  lands,  and  for  Easter  offerings ;  but  that  it  was 
net,  by  the  answer  either  pf  sir  Henry  Gough,  or  William  Canning  his  te-' 
nant,  stated  or  alleged  that  sir  Henry  Gough  had  not  lands  within  the  pa- 
rish of  Clavendbn,  other  than  and  besides  the  lands  of  which  the  fhrm  caUed, 
Kington  Farm  consisted,  and  to  which  farm  only  the  said  modus,  as  ap- 
peared by  the  proofs  taken  in  the  cause,  esctended.    The  bill  then  charged,'  . 
that  no  tithes^  or  any  Easter  offerings,  had  ever  been  paid  fbr  the  said  fiirm 
called  Kington  Farm  to  any  former  vicar,  or  to  the  appellant,  except  m  one 
instance,  slnd  that  upon  the  following  occasion,  viz,  that  the  appellant  on 
Good  Friday  in  the  year  177d,  being  a  short  time  befbre  filing  his  bill,  )iad 
sent  his  servant  to  Kington  Farm,  where  the  respondent  Canning  lived,  to 
demand  tithe-eggs,  and  ^hat  he  having  been  then  absent  from  home,  and 
the  appellant^i' servant  having  seen  Camiing*s  mother,  and  assured  her  that* 
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egg$  aB4  fish  were  excepted  out  of  ih<e  fnodu^  payable,  for  the  farin^  aiKl  thai  tWft* 
the  appellant  wpuld  return  or  p^y  for  themi^  they  were  not  his  right ;  and  couahp 
that  if  t^ie  demand  was  not  cpsppUed  with,  the  appellant  would  file  a  hill 
against  the  respondent  Cannings  hi^  mother  did  thereuipon  comply  with  the 
deo^and  :  and  al^  except  tha^  on  the  25th  of  May>  n79«  the  re^ondfnt, 
Caqnlng,  fromlik^  thre«iits  and  msiuu^tiona^  was  pr^vaUed  iip«9n  t^  acooimt 
with  and  pay  the  appellant  a  suqi  of  money  for  Sasler  offerings,  but;  li^ifsh 
was  the  only  payment  ever  made  foiT  Easiter  otfferinga  in  respect  of  the  said 
fiurm.  The  bill  therefore  pray^  tMt  the  said  modui  of  19«.  41  might  be 
established^  and  thai  the  appellant  might  be  decreed  to  accept  the  ^me, 
the  resppndent  offering  by  his  hill  to  account  with  him  for  it. 

In  Miohadlmas  term  1778,  the  appellant  put  in  a»  plea  to  the  respondei^^ 
hill^  and  thereby  set  forth  a^d  insiated  ufK>n  the  decree  so  pronounced  at  the 
rollsj  aa  a  b^  to  the  respondent's  proceediugs  ^  and  iaaisted  further,  that 
his  right  to  tithea  in  kind,  and  the  questiOA  touching.t^  existence ^nd  mor 
rit9  of  the  f»a4iii»  had  bee^  both  fuUy  in  judgment  in  that  suit ;  and  in  Jnn- 
wy»  177&>  the  appellant's  plea  came  on  to  be  argued  before  the  Lord  Chan-? 
cdlof  'y^unhow,  and  waa  ov-erruled* 

Th^  fippeUi^t  afterwards  put  in  an  answer  to  the  respondent's  bill,  whereiii 
he  stated  all  the  proceedings  in  the  former  suit,  and  the  decree  made  therei 
iq,  and  insisted  uppn  the  benefit  thereof,  and  that  there  was  not  any  such 
fiodiK  exIstMngiK  as  ^et.up  and  contended  for  by  the  respondent. 

The  defendant  \!^arren  havi^ng  ala9  pvt  in  Ids  axiswer,  issne  was  joined  im 
the  ca^jVBe^  apd  the.  respondent  not  biiving  any  evidenoeto  produce,  othei 
than  #Hch  a9  waapi^iiced  in  th^  former  cauae,  he  obtained  an  order  to  em^ 
h)e  Ufn  %Q  ts9ive  4^t  evj^enice  re^  on  the  hea,King  of  tJie  causie  in  which  <hf 
rei^pdent  was  pkintitr^  and  ^n  agreement  wea  aftei^wards. entered  i^^o  be* 
twef  n  the.  parties^  t9  admit  idl  the  evidence  taken  in  the  fcirmer  cause  to  be 
x^  at  ^hQ  bfl^ing  pf  the.  said  c«Ki$e  for  establiahiii\g  tbe.yiiodaf.  And  the 
caa^  coming  on  to,  be  heard  before  the  Lord  Chancellor  TaqaLow,  on  the 
iT^  i)f  Apiriii,  i7dQ»  and  it  appearing  that  a  very  small  part  of  the  farm  for 
M(hJifBhthe  nHKb^w^as  payable^  had.  Wen  conveyed  in  exchange  to  Andresr 
Arcji^er,  aa  before  9ientioned,  imdr  that  the  sau^  waa  then  held  by  tlva  ije^- 
spoii4^t#»  th^  Arehera ;  it  was  oMiered  that  the  cause  should  stand  over, 
with  llhevty  for  the  resppnden^  to, amend  hia.bdl  as  he  should  be  adai«9dk 
wiMi  a  view  thai  the  repr^^ntativea  Qf  the  said  An<liew  Archer  might  be 
bmi^^  before  ibe  court. 

Th^j'es9iPAdi9nt,.sir  Henry  Gaugh,  accordingly  amended  his  hiU»  byi  ^Mr 
ing,  as  parties  defendants  thereto,  the  respondents,  the  Archers,  wh^,  were 
the  co-heiresaes  of  the  late  lord  Archcv*  who  waa.  the  dewise  in  fee  of  the 
9iud  Andj^ew  Archer,  of  that  part  o|  the  fium  which  had  been  conveyed  to  him 
in  exchange ;  ^nd  WiUi<Mcn  OakVey,  their  tenant  s  and  William  Cajming,  the 
rospcpdfnt  sir  Henry  Oough'a  tenant  >  and  also  Brownlow,  then  lord  bishejp 
of  Worcea^^  ttie  patron  of  the  arcfad^onry :  and  the  cause  came^on  again 
fo  be  heard  the  tiOth  vf  July>  )78l,  when  the  Lord  Chancellor  ordered  it  to 
^(and  for  jm<^nient,  with  liberty  for  the  appellant  to  apply  in  the  mean  time  to 
have  his  pka  redargued  >  and  the  appellant  having  aecordia^ly  appUed  hj 
petition  for  fk  rehearing  of  his  pica,  the  same  came  on^  together  with  the 
causd,  to,  be  heard  for  judgment  on  the  Qth  of  March,  17<ld,  when  bin 
lojrdfsbipi  afSjmied  the  former  order,  by  which  the  appellant's  plea.hnd.  hi^w 
Qverrulcd ;  wii  it  was  further  ordefed,  that  the  parties  should  prooaed  to  a 
t^fd  ait  law,  at  the  then  next  summer  aasizes  for  the  county  of  Warwicik,  on 
the  folio wiE^  issue,  vix,  "  Whether  from  time,  whereof  the  naemory-olnaw 
is  not  to  Uie  contrary,  a  certajq,  modus  or  sam  of  1  te  4d;  had  km^  paid  )fleariy 
aad  every  year,  in  lieu,  full  satisfoction,  and  dischaige,  and  in  the  place  and 
stead  of  a^  the  privy  euid  amall  tithes  arising,  renewing,  and  accruing'  li^non 
the  messuage,  or  tenement  and  lands  thereunto  beku^iag,.  or  thaiewith  hi^d^ 
cidled  or  known  by  the  name  of  .Kington  f>£m,  or  Kington  Grange^  or 
Kington  Grange  Farm,  situate  in  the  pamh  of  Claverdan  in  the  oovinfy.of 
Warwick,  in^thc  pleiulioga  qaore  partimitarly  mentionedj  and  the  DeapiMuV 
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«nt  sir  Henry  Goagh  was  to  be  plaintiff  at  law«  and  the  appellant  was  to  be 
defendant ;  and  all  farther  directions  were  reserved  until  after  the  trial  of 
the  said  issue  :  and  it  was  referred  to  Mr.  Montague  to  settle  the  Issuej  in 
4»8e  the  parties  should  differ  about  the  same/* 

This  decree  was  drawn  up  and  entered,  and  the  appdlant*s  solicitor  hav* 
ing  refused  to  accept  the  issue>  and  the  appelant  himself  baYii^  refused  to 
name  an  attorney,  pursuant  to  the  decree,  to  whom  the  issue  might  be  de« 
livered,  the  respondent  was  under  the  necessity  of  proceeding  befbre  the 
master  to  have  the  issue  settled,  and  was  obliged  to  move  the  court  to  en- 
large the  time  for  the  trial  thereof;  which  by  order  of  thel9thof  I>ecember 
last  was  accordingly  enlaiged  till  the  then  next  Lent  assises.  This  order 
having  been  obtained,  the  respondent  proceeded  wittiont  dday  to  procure 
the  issue  to  be  settled  by  the  master,  and  afterwards  obtained  the  master's 
certificate,  dated  the  8rd  of  February,  1784,  by  which  he  certified  that  he 
had  settled  the  issue,  and  annexed  a  copy  of  the  issue  to  his  certificate. 

But  the  appellant  afterwards  thought  prope/  to  appeal  from  the  decree,  in* 
sisting,  as  to  the  plea  in  bar,  that  the  deface  set  up  by  the  respondent  to 
the  former  bill,  brought  by  the  appellant  to  establish  his  right  to  tithes  in 
kind,  was  precisdy  tibe  same  as  the  case  made  by  the  respondent's  present 
bill  5  namely,  that  the  appellant's  daim  of  tithes  in  kind  was  barred  by  a 
modus  of  13#.  4d.  yearly  j  and  there  was  no  substantial  variation  in  the  man- 
ner in  which  it  was  set  out  in  the  one  and  the  other.  If  that  defence  had 
appeared  to  be  in  any  respect  well  founded  or  maintainable,  the  court,  in- 
stead of  decreeing  in  the  first  cause  an  account  and  payment  of  tithes  in  kind, 
after  a  Tery  long  and  solemn  hearing  of  the  merits  (and  not  for  any  want  of 
form  in  setting  out  the  modw,  as  now  suggested  by  the  respondent)  would 
have  dismissed  the  appellant's  bill,  or  at  least  have  directed  an  issue  to  try 
the  modus  at  law,  which  the  court  might  have  done,  as  has  been  in  many  in* 
stances,  even  supposing  the  modus  not  exactly  set  out  in  the  strict  and  aoeu* 
rate  form  of  pleailing.  That  the  plea  ther^iAe  was  proper  to  prevent  the 
court's  proceeding  to  hear  the  second  cause  upon  the  same  subject  maftter 
which  hi&d  been  befbre  solemnly  decided,  and  upon  the  very  same  evidence, 
in  favour  of  the  appellant's  right  to  tithes  in  kind,  between  the  .very  same 
parties  in  the  former  cause,  and  was  the  direct  matter  in  question  in  Hiai 
cause.  And  that  decree  -being  inrolled,  apd  in  fbll  force,  and  unappeaied 
fromi  further  proceedings  in  such  a  case  would  not  only  be  vexatious  and 
productive  of  endless  litigation  and  expence,  but  of  dangerous  consequence, 
«aid  might  occasion  contradictory  and  inconsistent  decrees,  which  ought  most 
certainly  to  be  avoided. 

As  to  the  merits,  if  it  should  be  thought  right  to  enter  into  tkem  as  a 
new  cause,  notwithstanding  the  plea  in  bar,  an  issue  ought  not  to  have  beeii 
directed  to  try  the  validity  of  a  modus,  which  appeared  from  the  whole  of  the 
proceedings  to  want  the  essential  characteristic  of  a  modus,  viz.  its  being 
founded  on  a  composition  real,  antecedent  to  the  statute  of  iSth  of  Elis. 
which  is  the  foundation  of  every  modus  subsisting  at  this  day  throughout 
the  kingdom.  The  instrument  in  1474,  now  in  the  archives  of  the  church 
of  Worcester,  intitled,  ''  A  composition  real  of  and  concerning  the  right 
of  isceiving  tithes  witliio  the  parish  of  Claverdon,*'  was  evidence  and  ac* 
knowledgment  under  seal  of  the  dien  owners  of  the  land,  under  whom  tiie 
respondent  derived  title,  and  of  the  patron  and  ordinary,  that  tithes  then 
were,  and  had  been  accustomed  to  be,  paid  to  the  vicar ;  and  from  thence, 
and  from  the  terriers,  which  appeared  to  be  answers  returned  on  oath  to 
Hie  bishop's  articles  of  inquiry  in  16B6,  after  the  disabling  statute  of  18th 
of  Elis.  it  appeared  that  tithes  in  kind  were  due  and  paid  subsequent  to  that 
atatute.  It  could  therefore  answer  no  purpose  to  take  the  opinion  of  a  jurj 
on  a  question  of  a  modus,  which  evidently  appeared  not  to  exist  in  1585, 
after  the  disabling  statutes,  and  must  therefore  be  in  itself  so  substaatialty 
'  bad,  that  it  could  not  be  made  good  by  any  trial  at  law  f  and  must  neces- 
aarily  put  the  parties  to  very  great  and  unnecessary  expence  and  trouble. 
That  the  appellant's  right  to  the  vicarial  tithes,  as  claimed  by  him,  was  ad» 
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villlad  by  the  answer  of  Dp.  Warren;  the.rector,  and  coafinned  by  th«  eW«         t7B5. 
denoe  of  the  composition  real,  the  terriers^  the  grant  from  the^crown  in  1545>        colli m 
and  the  reapondent's  own  tiUe  deeds  $  and  hiatly^  by  the  decrees  inroUed  in        ^_f^^ 
1777y  and  the  payment  of  tithes  ever  since.   And  no  sufficient  evidence  had 
been  adduced  on  the  part  of  the  respondent  to  contradict  it,  or  to  shew  that 
'what  was  now  set  up  as  a  fnodui  was  any  thing  more  than  personal  agreements 
•or  temporary  compositions,  from  time  to  time,  since  the  disabling  statutes: 
-and  if  there  had  been  no  such  apparent  objection  to  the  modus,  yet  the  re- 
spondent's evidence  was  too  imperfect  and  defective  to  warrant  such  an  issue 
as  was  directed  $  especially  as  the  modus  was  set  up  as  an  entire  modus  ibr 
lands  which  had  been  since  subdivided  and  become  the  property  of  other 
owners,  without  any  notice  taken  in  the  conveyances  of  the  parts  conveyed, 
of  their  befil^  subject  to,  or  covered  by  w^jmodm;  and  for  those  separated 
fstxs  the  tithes  in  kind  had  been  paid  to  the  vicar. 

On  the  other  side  it  was  said,  that  there  was  not  a  single  instance  Of  any 
having  been  demanded  from  or  paid  by  any  owner  or  occupier  of  King* 
ton  Farm,  at  i^ny  time  before  the  year  1778  ;  *  in  which  yearj  in  order;  as  it 
should  seem,  to  give  some  colour  for  the  claim  which  was  afterwards  made, 
a  few  eggs  and  Easter  offerings  were  obtained  from  the  mother  of  Canning 
the  tenant,  in  ^e  absence  of  her  son,  by  means  of  false  assurances,  accompa^ 
nied  with  menaces  of  a  suit  in  case  of  non-compliance.  This  single  instance 
of  a  demand  aiid  payment  of  tithes'  was  on  Good  Friday  in  the  year  1773, 
and  the. appellant's  bill  was  filed  in  the  month  of  June  following.  That  if 
the  decree  of  the  master  of  tiie  rolls,  for  an  account  of  tithes,  had  been  made 
after  an  issue  directed  to  try  the  existence  of  the  modus,  and  a  verdict  found 
agamst  the  modus,  such  a  decree  might  have  been  conclusive,  and  might 
iiave  settled  the  right  in  question  between  the  parties,  upon  the  true  and 
^eal  merits  of  the  cayse  >  but.inasi^uc.h  as  air  Iliomas  Sewell's  decree  was 
mnely  for  an  account  of  tithes,  in  a  case  where  the  existence  of  the  modus 
had  never  been  tried,  and  the  tnodiw  itself  was  imperfectly  stated,  and  the 
lands  alleged  to  be  covered  by  the  moJus  were  not  accurately  set  forth  or  de- 
scribed in  the  answer  of  sir  Henry  Gough  or  his  tenant,  such  decree  for  an 
account  ot^t  not  to  have  the  effect  of  binding  the  right,  and  more  espe- 
ciidly  in  a  case  where  tithes  in  kind  had  never  been  paid  within  the  me- 
mory of  man,  except  in  the  recent  instance  above  mentioned.  And  that  the  plea 
of  a-former  decree  for  an  account  of  tithes  subtracted  being  pleaded  in  bar 
to  a  bill  for  establishing  a  mo(fus,  was  clearly  insufficient,  as  every  plea 
which  is  set  up  in  bar  of  a  plaintiff's  demand  must,  be  ad  idem ;  and  there- 
fere  in  the  present  case  it  ought  to  have  been  shewn  by  the  plea  that  the 
former  cause  turned  upon  the  existence  or  non-existence  of  the  modus,  and 
that  this  was  the  res  judicata  in  the  former  suit,  in  which  the  decree  to  ac- 
count for  tithes  was  made. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that 
the  same  should  be  dismissed,  and  the  decree  complained  of  affirmed. 
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TmS  was  a  siut  in  prohibition;  and  the  question  was,  whether  within,  not prored  as 
the  chapelry  of  Witton  Gilbert  there  is  a  modus  for  every  inhabitant  to  laid  b^  the 
pay  three  hali^nce  for  every  milch  cow  at  the  time  of  cslving,  in  full  satis-   jJS[Yn^h*- 
fiiotioo  for  the  tithes  of  calves  ?  hition,  then 

At  the  trial  of  this  cause  at  the  last  asbizes  at  Durham,  before  Hsatb,  J.  matt  be  «  rcr- 
there  was  no  contrariety  of  evidence  ;  and  the  jury  found  the  wiodus  with   diet  for  the  de-« 
this  variance,  that  it  was  payable  at  Easter,  and  that  it  did  not  extend  to  ^^^^^^^l^ 
certain  lands  within  the  chapehry,  called  the  Copse  Lands,  consistipgof  found,  though 
five  fiums,  wldch  were  .exempted  firoin  the  payment  of  these  and  all  other  diiferMit  from 
tithfs.    Yeidict  for  the  plaintiff,  with  liberty,  to  move  to  set  it  aside  in  this  that  laid,  it  is 

coott  without  (josts.  ^  .  STSlSto'w- 

^ood  having^moved  to  set  aside  thU  verdict  oa  the^ound,  that^  as  this  |^  ^  ^^^^ 
▼OL.  II.  2  a  was  utibn. 


TITHE  €A«EA. 

ia  Uif  deqUmtiooA  or  not  at  alL 

dhamkre  wxfr  ibewed  cauw.  The  variinoe  b^tw^w  tiM^  wodW  kid  mi 
thai  prated  i9  no  ground  for  a  pew  trial*  or  to  fmtiUe  tfate  dilfeodant  to  a 
Yerdict.  An  issue  in  prohibitksi  to  try  a  perticidiir  mpim  k  ewtvcmely  dif- 
Hesrent  from  iaauea  in  other  suits  -,  lor>  wlieMfter  one  sort  of  eipdiit  oraiwtbar 
be  found,  it  is  equally  a  reason  to  warrant  the  prohibition.  I>y*  170.  Hob.  IM. 
lVeutr.d2.  The  very  ground  on  which  a  prohAbitionia  prayed  fDr  is  nsii^ges- 
tion  that  the  eodesiastical  court  is  proceeding  to  try  a  qiNif^ 
Ivurenocognizaooe.  ThefiactwUchistriedinsuitsinprohibitkwisesieidyte 
theinfomoationoftheeoitft.  Thia  ia  in  some  respects  like  an  issoe  directed  by 
<i>ecowi  of  chancery  to  try  a  partiOTitorcnatwi*  which  is  n^  infor- 

Qiation  of  (he  chancellor*  and  whi^  ma^  be  indorsed  speciidly  on  the  pssAw 
according  to  the  truth  of  the  bot.    He  wea  then  «^pped  by  the  eonrt/  and 

BoiLLaJH,  J.r-Said  it  wee  too  dear  for  eny  ftrther  argument.  The  aotho- 
ritke  cited  are  directly  in  potfit  as  %  aa  tbt^  go.  It  appeeri  ten  then 
that  09  consultetion  ought  to  be  awarded :  bfit  it  ie  evoa^y  dear  thsl  the 
verdict  qausi  be  eotercd  fbr  the  defendaskt. 

Ja  wler  to  tity  e,  peJtticulM  Whs  one  ppurty  alleges*  and.  the  otlier  dsab^ 
ihie  epustenee  of  it :  that  i3  tbe  only  issue  on  the  reooicd  to  h^  trt^  As  die 
]diyvatiff  therefore  has  failed  in  proving  the  inediif  ea  alleged  topkading»  the 
^ttod^ct  must  be  entered  apedally  fbr  the  defendenl^  who  it  entitled  te  his 
eoate*  But  though  the  mx^duM  be  not  {omid  e0  Ieid»  yeiif  any  eterfiar  befeuniiL 
tihat  ia  a  sufficient  ground  ioK  refusing  a  eonsoUation. 

Pjer  Curum.  The  verdict  miwt  be  entesed  speciaUy  far  th«  detadsnt ; 
end  no  consultation  will  be  awaeded. 


1787. 

Where  amoiAtf 
ia  pleaded  in  an 
iffffflftBaitifal 
eomt^  a  prohi* 
bition  may  be 
granted  any 
tlmebefora 
final  eentenoe. 
A  prohibition 
will  be  granted 
to  a  eonrt  of 
appeal,  where 
it  appean  that 
inch  court  liai 
no  jariadiction 
oyer  the  sub* 
ject-matter» 
eren  after  it 
has  vemitted 
theioittathe 
coartb«ksir» 
and  awarded, 
eoetoufnini^ 
the  appiBllantt 
and  though  the. 
party  appljpiiw 
ibrlhepmbwi^ 
tioawMthsep- 
peUaat  ii».lh«t 


H.  ^  Geo. ».    17^.    K.  Bw 
JDetrby  r.  Casens,  Clerk.     Nothu  v. 

Gwili.  1304. 


same.     [I  T.  Rep.  MS.] 


THE  defendant,  who  was  vicar  of  Long  Burtop,  in  the  conn^  of  Dorset, 
had,  in  the  year  1784,  libelled  both  these  plaintiffs  in  the  ecdJesiasticsl 
court  of  the  deanof  the  cathedral  church  (^  Sarmn,  ^r  tithea.  The  plaintiff 
Darby  pleaded  the  fbUo^Mirii^g  wodpui,  oir  ^ires^r^tive^  pr  customary  p^yipfnts, 
which  He  stated  to  have  been  paid  iiji^nfemonally,  namelyj  SfL  \0^,  &r  the 
f^rin  and  lands,  called  Whftebouse  mrqat,  and  Of ,  for  a  f2M*n^  aqd  lain(^ 
calljed  Hutcbins^  (being  the  sanie  estate  for  the  tithes  of  which  the  p^indff 
was  libelled)  in  lieu  of  all  vicarial  titnes,  and  titheable  matters  withk 
and  upon  the  said  farms*  payable  bX  Lady-day  yearly.  On  the  ^  of  July 
1785^  there  was  an  interlocutory  decree  in  the  decanid  coi^ifijtori||l  cqoit  oi 
Sarum,  that  the  answer  of  the  present  plaintiff  to  the  tbirj  and  fifth  artidei 
of  the  libels  which  were  for  agistment  tithes,  and  the  titlies  of  the  produce  of 
a  garden  and  orchard,  was  not  sufficiently  fbll,  and  that  the  pleintiff  dkooM 
make  a  fuller  answer  to  those  articles.  From  this  he  appealed  to  the  arches 
court  of  Canterbury,  when  Dr*  Calvert,  official  principal  of  the  said  court,  oa 
the  llth  of  Jnly;  1780,  pronounced  the  present  plaintiff  *8  answer  to  the 
thvd  and  fifth  articles^ of  th^  libd  not  to  be  sofficientiy  fidl  and  explicit; 
remitted  the.oanse  to  the.  coupt  beloawj  and  oanden^ned,  the  .plaintiff  m  t|e 
costs  of.  the  appeaL 

The  phnntiff'Notley  pleaded. a. irimflar mudm,  in  Uea oCthe  vioarial titfaoi 
for  his  lands :  and  upon  a  decree  in  the  dean's  coort,  that  hia  answer  wss 
insiiScieiit,  he  likewise  appeaiedi  to  the;  eourt  of^avohea^  where  hisappesl 
wns.dismiased.in  the^aaiiie  mnnnerasj  that  of.  the  i^untiff  (Baiby),  andhe 
wais  alflQ^  eondemned  tapi^  the  ooata  o£  the^appei^- 

In  last  Michaehnas  tern,  the  ^^dldntiff.  Bii|lky>ehtained  n.  nde.  ta  shew 

censr  why^fcwfifcof  pmhihitiap  ahouhinot  iaspe  tD.pcohibit  (te.cooct  di» 

tian  of;  tlw  deaaof  the^cathcdrsi  churdt^ef  flaiiun  from:  liifliiMr hnliitnyidse 

of  the  matter  there  depending  between  the  parties.    TkA..plalnilB  Nntisy 

ohlsinadn.siiaBar.ndje  tot  a  pnnlitbitionto  tlsaanuiie£anch<s* 

'Bhs 
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Tlie  Gouiiteinnf  that  both  Ihes^  rules  iboiild  be  heard  together^  1789. 

Piggoi  and  Lawmoe  aow  sheweid  cause.  Where  an  inferior  court  haa  dakst 
oi^9al  cognizance  of  a  cause^  it  has  been  decided  in  many  cases  that  if  a 
party  applies  for  a  prohibition  after  sentence,  he  conies  too  late.  Jrgyle  v. 
Humi,  1  Stra.  187.  In  the  present  case,  the  libel  being  for  tithes,  the  dean's 
court  had  original  jurisdiction  of  the  suit.  And  though,  after  pleading  the 
modmsj  the  plaintiff  might  have  applied  for  a  prohibition,  yet  by  making  no 
obj^tion  to  the  jurisdiction  of  tli^  court,  till  after  the  interlocutory  decree, 
and  thereby  putting  the  defendant  to  a  great  deal  of  unnecessary  expence,  he 
has  prechided  himself  from  applying  for  a  prohibition  now^  ip  the  case  of 
Fall  T.  Hulchim,  Cowp.  422  (1),  the  true  distinction  is  taken  by  lord  Mans- 
PIBI.D  between  those  cases  where  the  court  will  or  will  not  grant  a  prohibition  i 
and  it  was  there  held^  that  after  a  party  has  laid  by  and  suffered  the  ecclesiasti- 
cal cwrt  to  proceed  to  sentence,  a  prohibition  ought  not  to  be  granted,  if  the 
court  below  had  original  jurisdiction  of  the  cause.  Here  it  does  not  appear 
that  the  dean*s  court  determined  upon  the  modus  :  they  oply  decreed  tiiat  the 
answer  was  not  sufficient ;  from  whence  it  is  Airly  to  be  inferred,  that  the  only 
questbn  before  them  was.  respecting  the  form  of  the  proceeding,  of  which  they 
were  the  sole  judges.  As  the  court  of  arches  decided  Uiat  the  decree  of  tbe 
dean's  court  was  just,  it  beinff  a  question  properly  brought  b^ore  them,  this 
court  will  give  creidit  to  them  lor  having  rightly  determined  that  point,  without 
emiuiring  into  the  reasons  on  which  that  sentence  was  founded.  And  it  is  to 
be  observed^  that  the  court  of  arches  likewise  decreed  the  plaintiff's  answer 
to  be  insnffident,  which  shews  that  they  also  considered  it  as  a  question  of 
form* 

As  to  the  prohibition  to  th^  court  of  arches>  this  application  is  also,  too 
lata.  That  court,  after  confirming  the  sentence  below>  condenmed  the  j^arty 
in  costa>  and  remitted  the  cause  to  the  dean's  court ;  so  that  the  suit  is  no 
longer  in  that  court,  except  as  to  the  costs :  and  a  prohibition  cannot  now 
be  granted  to  deprive  the  defendant  of  liiose  costs,  which  were  awarded  to 
him  by  a  court  having  competent  jurisdiction.  Besides,  it  is  the  sole 
province  of  that  court  to  adjudge  costs  against  a  party  unjustly  appealin^^ 
profvided  the  n^peal  be  properly  brought  before  them>  and  the  plaintiff  is 
pneduded  from  objecting  to  the  competenisy  of  that  court,  having  himself 
appealed  to  it.  But  even  supposing  that  the  court  of  arches  were  wrong  in 
their  judgment,  and  that  they  ought  not  to  have  awairded  costs  to  the  defea- 
dant,.  a  court  of  common  law  cannot  revise  their  decision  upon  that  point, 
betaose  the  party  might  have  appealed  to  the<H»urt  of  delegates.  And  where 
a  p$Hy  hab  a  remedy  by  appeal,  no  prohibition  lies.    %  RoL  Abr.  319.  n.  1. 

IhugUu  in  support  of  the  rules  was  stopped  by  the  court. 

AaBRomsT,  J.-«In  my  opinion  this  court  even  in  this  stage  of  the  business 
must  gfant  a  prohibition  to  both  the  courts.  It  is  very  dear  that  an  ecdesias- 
tioaleoUrt  cannot  proceed  in  any  cause  where  they  have  not  an  original  jurisdic- 
tion of  the  subject  matter,  and  if  they  do,  a  prohibition  goes  of  come  ^  or 
where  any  incidental  itiatter  intervenes  by  which  they  are  ousted  of  their  origi- 
nal jurisc^ctfon,  in  that!  ease  also  a  prohibitian  must  go.  Now  I  take  that  to 
be  the  caae  here ;  for  though  there  ia  no  doubt  but  that  the  ecclesiastical  court 
hate  an  oi^gipBl  jurisdiction  Over  matters  of  tithes^  yet  the  instant  the  modui 
vtts  pleaded,  their  jurisdiction  was  at  an  etad.  It  has  been  said  that  this  is 
only  an  interlocutory  deciiee  as  to  the  insufficiency  of  the  plea  in  point  of 
form*  If  the  sentence  had  "proceeded  on  the  ground  qf  a  mere  matter  of  fcvm^ 
I  do  not  say  what  the  court  would  do :  Ifut  here  it  does  not  appear  that  it  is 
a  meie  matter  of  fomit;  for  they  judge  the  answer  to  be  msufficient  generally 
as  totwoofthaailides.  And  therefore  we  must  exerdse  our  own  judg- 
ment, and  examine  whether  on  the  fiice  of  the  proceedings  the  plea  appears 
to  be  ioBufflcient.  Now  it  does  not  appear  to  me  to  be  insufficient ;  for  the 
plea  states,  that  the  modus  is  in  lieu  of  the  vicarial  tithes  ;  and  that  is  an 
answer  to  the  whole  charge  conttfned  in  the  libel.    If  the  court  below  could 

(1)  ,$»U,  p.  308. 
»A  2 
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-1707.  by  an  interlocutory  decree  adjudge  the  answer  to  be  insufficient  generally 
DARBT  without  aseignjng  any  reason  for  their  opinion,  it  would  preclude  this  court 
from  granting  a  prohibition  in  any  case.  But  this  court  will  not  suffer  their 
hands  to  be  tied  up  by  such  means.  With  regard  to  the  prohibition  to  the 
court  of  arches  :  although  the  plaintiff  might  have  made  his  application  to 
this  court  sooner,  I  do  not  see  why  we  should  not  even  now  grant  the  prohibi- 
tion. Costs  are  merely  incidental  to  the  original  matter  :  and  if  we  put  a 
stop  to  the  original  suit,  we  must  do  so  to  all  the  subsequent  proceedings. 
And  matter  sufficient  appearing  for  this  court  to  interfere  and  oust  the  eccle- 
siastical court  of  their  jurisdiction,  I  am  of  opinion  that  a  prohibition  should 
«go  to  both  the  courts. 

BuLLER  J. — Before  a  party  is  entitled  to  a  prohibition,  it  is  incumbent  on 
him  to  suggest  what  has  been  done  in  the  court  below.    When  that' sugges- 
tion is  entered  on  record,  if  it  state  facts  which  are  not  true,  the  other  paKy 
should  move  to  quash  it :  but  if  they  are  not  impeached,  the  court  must  take 
them  to  be  true.    Now  this  case  stands  thus  :  to  a  suit  instituted  in  the  eccle- 
siastical court,  the  party  pleaded  a  modus  which  covered  the  whole  farm  j  he 
has  pleaded  it  in  terms  that  can  admit  of  no  doubt :  and  the  only  remaining 
question  must  be  as  to  the  existence  in  fact  of  the  modtu  pleaded.  And  that  it 
•was  so  pleaded  below  is  not  contradicted.    Then  if  we  judge  on  these  pro- 
ceedings, they  will  not  support  the  arguments  used  by  the  counsel  against  the 
ndes,  that  both  the  courts  below  held  this  plea  to  be  bad  in  point  of  form :  it 
is  not  sufficient  for  them  to  say  so,  but  they  should  have  shewn  in  what  re- 
spect it  was  defective  in  form.     It  is  not  stated  for  what  reason  the  courts 
below  held  the  plea  to  be  insufficient ;  and  as  the  plea  is  stated  on  the  sugges- 
tion; it  is  right  In  point  of  form.    Then  it  appears  to  us  that  a  modm  was 
'properly  pleaded  to  the  whole  Hbel,  which  ousts  the  ecclesiastical  court  of 
their  jurisdictiou :  and  that  is  the  ground  on  which  this  court  will  grant  a 
prohibition.    It  is  not  necessary  for  the  party  to  apply  in  the  first  inBtimoe  for 
« a  prohibition ;  if  he  make  an  application  any  time  before  sentence-  he  is  in 
time.    No  other  line  can  be  drawn.     The  argument  which  the  counsel 
against  the  rule  have  used,  namely,  that  the  only  object  of  this  application  is 
to  prevent  the  defendant  from  recovering  the  costs  ta  which  he  is  entitled  un- 
der the  sentence  of  the  court  of  arches,  is  no  objection  to  our  granting  the  writ : 
thatargument was  much  relied  on  in  the  case  oiWhitford  v,WiUon,  B.  26  Geo.  3. 
B.  R.,  where  the  parties  had  gone  to  a  great  length  in  the  ecclesiastictl 
court,  before  they  applied  to  this  court  for  a  prohibition :  but  the  court  there 
said,  if  Uie  party  came  before  sentence,  it  was  in  time.    As  to  the  case  cited 
from  Rolle's  abridgment,  in  which  it  is  said,  that  no  prohibition  lies,  .if  there 
is  a  remedy  by  way  of  appeal,  it  relates  only  to  those  cases  where  the  suit 
below  was  proper ;  therefore  it  is  not  i4)plicab]e  here,  for  this>  is  a  case,  where 
though  the  ecclesiastical  court  had  originally  jurisdiction,  yet  when  the  inodaf 
-was  pleaded  they  were  ousted  of  their  jurisdiction.    The  prohibition  ia  merely 
for  the  purpose  of  trying  the  modtM;  for  the  par^y  applying  must  declare  in 
-prohibition,  and^if  the  jury  find  against  the  modw^  I  take  it  a  consuUatioD 
<  goes  of  course.    And  then  the  ecclesiastical  court  vnll  perhaps  be  justified  in 
.  considering  the  costs  in  all  the  stagesof.  the  proceeding.    With  respect  to 
'  the  other  rule  for  a  prohibition  to  the  court  of  arches :  the  suggestion  states 
f  that  the  proceedings  are  now  depending.  in:that  court ; .  for  though  a  sen- 
tence .has  beepn  given,  yet  the  costs  have  not  been  paid,  and  they  are  now 
pnoceeding  to  compel  payment  of  the  costs.     Then  .they  are  in  fact  proceed- 
•  iiftg  in  this  suit.     And  therefore  a  prohibition  must  go  to  both  courts. 

Both  rules  absolute.     . 
And  Ae  court  ordered  th^  plaintiffs  to  declare,  in.  prohibition. 


H.29 


TITHE  CASES  '  3»7 

H.  29  Geo.  3.    1789.    K.  B.  1739 

Barnard  v.  Moss.     [1  H.  Blackst.  107.]  w^w 

THIS  was  an  action  of  debt  on  the  stat.  2  &  8  Ed.  6.  c.  13,  to  recover  in  an  action  of 

treble  the  Talue  of  tithes  not  set  out :  there  was  also  a  count  for  the  debt  for  the  pe- 

single  vdue.  "^^  of  *^« 

The  defendant  demurred  to  the  declaration,  but  the  parties  afterwards  '^^%  ^^ 

agreed  to  submit  to  arbitration^  and  judgment  was  entered  to  stand  as  a  secu-  not  'settiog  out 

rity  for  costs.    The  arbitrator  determined  the  single  value  of  the  tithes  to  be  tithes,  with  a 

ei.  7*.  6d,  and  awarded  treble  that  sum  to  the  plaintiff,  via.  \9L  2s,  Qd.  toge-  count  in  the  de- 

ther  with  the  costs  of  the  reference,  and  that  he  might  sue  out  execution.  ginrfc  yalue: 

Lawrence  seijt.  now  moved  that  the  prothonotary  might  tax  the  costs  of  ^fter  a-demur- 

suit  to  the  plaintiff,  grounding  his  motion  on  the  stat.  8  ^  9  W.  8.  c.  11.  (  rer  to  thede- 

».  which  enacts,  **  that  in  all  actions  of  debt  upon  the  statute  for  not  setting  claration,  the 

forth  of  tithes,  wherein  the  smgle  value  or  damages  found  by  the  jury,  shall  ^«rbitrati^ 

not  exceed  the  sum  of  20  nobles  (6^  13s.  4d.)  the  plaintiff  obtaining  judg-  andthearbi-* 

ment,  or  an  award  of  execution,  after  plea  pleaded,  or  demurrer  joined^  shall  tratorawarda 

likewise  recover  his  costs  of  suit."  *  **»«  •ingljs  Talua 

Cockell  serjt.  opposed  the  motion,  contending  that  the  plaintiff  was  not  en-  ^^Q^i^g  /s^ 

titled  to  costs  of  suit,  unless  the  single  value  or  damages  had  been  found  by  13^.  4^^,)  xbe* 

a  jury,  the  words  of  the  statute  being  positive;  and  cited  the  case  of  Bu^i/tf//>A  plaintiff  i»  not 

v.  Cooper,  in  this  court,  Hil.  23  Geo.  3.  which  was  an  action  for  not  setting  intitled  to  cosu 

out  tithes,  on  the  stat.  2  &  3  £d.  6.  c  13;  the  plainUffdeclared  for  less  than  JTrthe^^nalt 

20  nobles,  and  signed  judgment  for  want  of  a  plea ;  after  which  he  applied  ^^^  the'suu' 

to  the  prothonotaries  to  tax  his  costs.    They  consulted  Mr.  Justice  Gould,  8  &  9  W.3. 

who  informed  them,  that  as  no  trial  or  inquisition  was  had  by  a  jury,  the  c.  11. 1.3.  tha 

plaintiff  was  not  entitled  to  costs.  l^'te^  fould 

Lawrence  replied,  that  the  case  of  Biddulph  v.  Cooper  could  only  be  in  b^ajury-  but 

point,  if  on  the  demurrer,  final  judgment  had  been  here  given  for  the  plaintiff:  the  Court  will 

but  the  reference  to  the  arbitrator,  was  like  an  application  to  the  court,  for  allow  bim  to 

leave  to  go  to  trial  after  a  demurrer,  the  arbitrator  being  substituted  in  the  ^^^^  ^^ 

place  ci  a  jury.    At  all  events  the  plaintiff  was  intitled  to  his  costs  on  the  coxukikn^t 

count  for  the  single  value.  nngle  value. 

The  court  held,  that  the  statute  was  confined  to  the  case  of  the  single  value 
or  damages  being  found  by  a  jury,  and  therefore  refused  the  rule,  as  for  as  it 
respected  the  counts  for  the  penalty,  but  allowed  the  costs  to  be  taxed  on  the 
count  for  the  single  value* 


T.  29  Geo,  3.    1789.    Scacc.    Hawes  v.  Swaine,    [2  Cox,  179.] 

THE  Lord  Chief  Ba.ron  said,  that  although  in  order  to  establish  a  real  In  order  to  ea- 
ccwnposition' for  tithes,  it  was  not  now  considered  as  absolutely  ne-  tablisbareal 
cessary  to  produce  the  deed,  yet  evidence  must  be  given  of  such  a  deed  fo^^Sea^c 
having  existed  :  that^  where  such  evidence  rests  on  reputation,  such  reputa-  eyidenoe  muai 
iion  must  be  distinctly  of  payments  having  been  made  under  such  a  deed ;  be  such  as  to 
and  that  those  payments  had  their  origin  under  an  instrument  made  within  distinguish  it 
time  of  memory  ;  otherwise  it  will  be  evidence  of  a  prescriptive  payment ;  p^llc^pSJ"  * 
that  although  the  court  had  very  properly  relaxed  in  its  practice,  and  did  not  payment, 
now  (as  they  formerly  did)  insist  upon  the  production  of  the  original  instru- 
nnent,  yet  they  certainly  expected  that  in  order  to  establish  a  real  compo- 
sition, the  evidence  should  shew  something  that  could  distinguish  it  from  a 
prescriptive  payment.    And  to  this  point  were  cited  Robinson  v.  Appleton, 
February  1777,  in  Serjeant*s  Inn  Hall;  and  Smith  v.  Goddard,  Mich.  1777. 
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1*780.  ^  M.  30  Geo.  3.    1799.    Seaco. 

^-^v^  Nash y. Thorn,    p  Cox,  197]    GwiU.  1384. 

'^iiT!^^  'TIHIS  was  a  bill  by  the  impropriate  rector  of  Long  Burtom,  wHfa  te 
mlnt^f  tith^'  cbapdry  or  chapel  of  Holnest  annexed,  i|^  the  county  of  Dorset^  aoa 
harisg  iosisted  Played  against  the  defendant  Thorn  an  account  and  payment  of  tithes  of 
upon  what  was  com,  gnio,  hay,  and  wooL 

equivalent  to  a  xbe  defendant  by  his  answer,  set  forth  the  several  lands  occupied  by  him, 
P^^^^^^^l^  and»  amongst  others,  admitted  that  he  occupied  an  estate  called  Canshir^, 
the  defendant's  within  the  said  parish,  and  that  in  the  year  1786  he  had  on  the  said  estate 
e^ence  going  five  acres  of  wheat :  and  with  regard  to  the  tithes  of  such  wheat,  the  said 
^the  nwie  defendant  stated  that,  "  he  had  been  in  the  occupation  of  such  lands  for 
IroiSd^^tTC?  nine  years,  and  never  delivered  in  kind,  nor  made  any  satisfaction  for,  the 
mit  the  e^  tithes  of  any  com,  grain,  or  hay,  or  any  titheable  matter  or  thing  whatso* 
dence  to  be  ever  arisen  thereon,  and  he  believed  that  no  tithe  had  ever  within  the  me* 
read  to  rapport  mory  of  man  been  delivered  in  kind,  nor  any  satisfaction  for,  or  in  respect 
feneT  m^'  a  thereof,  been  ever  rendered  or  paid  to  any  person  whomsoever,  or  deiqanded 
ptunmptioii  ^y  '^y  person  whomsoever  i  and  therefore  he  believed  that  die  said  parcel 
that  the  tithes  of  land  was  and  immemoriaUy  had  been  by  some  good  and  lawful  ways  apd 
had  been  grant*  mefUM  exempted  or  dischaiged  from  the  payment  of  any  tithes  whatsoever, 
ed  to  the  owner,  although  he  was  unable  to  set  forth  to  his  knowledge,  infomuition,  or  be- 
lief, how  or  by  what  means,  or  when  or  about  what  time  the  same  became 
/         so  exempted  or  discharged.*' 

On  the  opening  of  the  case  it  was  ob^rved  by  the  plaintiff^s  counsel,  that 
tlie  defence  made  as  to  the  lands  called  Canshires,  in  ftct,  was  a  prescription 
in  mm  decimandop  and  therefore  bad ;  and  that  in  truth  the  evidence  w^nt  to 
the  same  point,  most  of  the  witnesses  saying  that  they  understood  the  lands 
tp  be  tithe-free,  and  some,  that  no  tithes  had  ever  been  paid  in  respect 
thereof. 

fiurUm,  for  the  defendant^  contended  that  thoQgh  it  was  impossible  for 
the  defendant  to  prescribe  in  non  dedmando,  and  that  therefore  the  defence 
made  on  the  record  was  not  correct,  yet  that  the  evidence  would  support 
another  sort  of  defence,  namely  a  presumption  that  the  tithes  Haid  been 
some  considerable  time  ago  granted  to  the  owner  of  the  lands,  which  pre- 
fumption  was  to  arise  from  the  feet  of  non-payment  of  tithes  to  any  person 
for  a  great  length  of  time,  which  was  fiiUy  in  proof  in  the  caose ;  that  the 
effect  of  the  prayer  of  this  bill  therefore  was  to  oust  thia  defendant  of  hia 
tenement  after  an  enjoyment  that  would  amount  to  a  bar  in  an  ^ectmoit, 
or  even  a  writ  of  riffht :  that  in  such  circumstances  the  court  never  would 
decree  an  account  of  tithes  against  the  defendant,  for  though  he  had  not 
made  his  defence  properly  on  the  record,  yet  the  evidence  fimy  shewed  that 
the  pliuntiff  could  not  be  entitled  to  the  tithes. 

But  the  court  were  of  opinion  that  the  defence  as  made  by  the  answer, 
being  clearly  a  prescription  in  non  dedmando,  it  was  impossible  to  go  so  fer 
as  to  permit  the  defendant  to  read  evidence  to  a  defence  perflcctly  distinct 
fh>m  that  made  by  the  record,  namely^  a  title  to  retain  the  tithes ;  that  the 
court  had  frequently  gone  a  great  way  (and  indeed  too  for)  in  permitting 
the  defendant  to  shift  his  ground  of  defence  from  that  made  by  the  record  | 
but  this  would  be  going  farther  than  ever  had  been  before  done ;  that  in* 
deed  in  a  case  where  the  plaintilT  had  in  the  course  of  the  evidence  read  by 
him,  read  evidence  that  shewed  he  was  not  entitled  to  tithes  in  kind, 
though  for  a  very  different  reason  from  that  which  the  defendant  alleged  on 
the  record,  there  as  the  plaintiff  had  read  the  evidence,  the  court  had  taken 
notice  of  it,  and  refused  to  give  him  any  account  of  tithes,  he  clearly  not 
being  entitled  3  but  they  never  could  permit  the  defendant  to  prove  a  case 
perfectly  distinct  from  Uiat  made  by  him  in  pleading ;  and  therefore  that  the 
plaintiff  in  this  case  must  have  his  account  and  payment  of  tithes  with 
costs. 
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M.  30  Geo.  8.   1789.    Seiet.  I'aw. 

Ifoih  ▼.  Thorn,    p Cbx,  199.]    Gurill.  1894.  .^^^^^ 

npHIS  bill  was  filed  by  the  several  persons  entitled  onder  the  will  of  Ste*  Toa  bitl  bf  tfc« 

•^   phed  Nask,  to  the  unpropriate  rectory  of  Long  Burton^  with  the  cha*  Jnpropriator 

pdry  of  Holdnest  annexed,  against  John  Thorn  as  occupier  of  lands  in  the  j)^^^^^ 

said  parish,  for  an  aceouni  and  payment  of  the  tithe  of  lambs.  fendant  tet  up 

The  defoidant  by  his  answer  stated,  that,  "  from  time  whereof  the  me-  a  moAa  or  cw 

mory  of  man  is  not  to  the  contrary,  the  several  and  respective  sums  therein  toaiary  pay- 

after-meBtioned>  and  no  more,  had  been,  and  then  were  lawfuUy  and  right-  ^^'^^^^^ 

Inlly  doe  and  paysible  ajt  Lai^Bmaa-day  in  each  year,  by  the  occupier  for  the  nuw  tithe,  hi* 

time  being,  of  tiit  several  tenements  and  lands  therein  after-aaaentioned>  lien  of  an' 

for  the  vae  of  the  i«ctor  or  impropriator  for  the  time  being,  of  the  said  rec«  tithes,  besiilei 

tory,  mder  the  name  or  description  of  Lammas  tithe,  as  a  puxius  for,  and  ^^  ^^7^!L|n 

in  Uea,  fuU  reeompense,  and  satis&ction  of  and  for,  all  manner  of  tithes  ^I^MifaniMei 

arising,  growingi  increasing,  and  renewing  on  such  lands  and  tenements  tukeaatwtrt 

leqiiectively,  besides  the  tithes  of  corn  and  grain,  and  besides  such  tithes  as  dmtmdfmjfoJbk 

were  due  luiid  payable  to  the  vicar  of  the  said  parish,  that  is  to  say«  th^  ^'mt  hdd'b''* 

jcarfy  sum  of  10«.  and  no  more  by  the  occupier  for  the  time  being  of  the  ^^^^  ^^  ^\^ 

estate  and  lands  called  Taylors,"  &c.    And  after  setting  forth  the  quantity  laid  with  gufll- 

qf  lambs  dropped  on  the  said  ]ands>  the  defendant  admitted  he  never  made  dent  ceitaioty, 

any  satisCftction  for  the  tithe  thereof,  "  other  than  that  he  believed  and  m-  [^'i^^^^' 

aisted  that  a  satis&ction  for  the  same  was  included  in  the  aforesaid  modtmi  tohaye ^ated 

called  fjammas  tithes."  the  particiilar 

On  an  objection  being  taken  to  this  modus  as  laid,  for  want  of  sufficient  tithes  dveto 

oertaint3r»  it  not  stating  what  tithes  were  due  to  tlie  vicar  of  the  said  parish*  ^^.  "T^"^'  ^ 

it  was  answered  on  the  part  of  the  defendant,  that  this  Coilrt  would  not  pre-  a^^^ll^ 

anme  any  uneertaintf  lo  exist  as  to  the  tithes  due  and  payable  to  the  vicar :  able,  or  taat 

ctrinm  eii  quod  ceriwn  reddi  poiett :  and  that  the  subsequent  statement  by  the  tithe  of 

Uie  defendant  that  the  tithe  of  lambs  was  satisfied  by  the  said  modus,  would  ^^■■'^  ^^^J^ 

be  equivalent  to  alleging  that  the  tithe  of  lambs  was  a  tithe  doe  to  the  ^<i»^^"«- 


But  the  eottrt  were  dearly  of  opinion  that  this  was  a  fatal  objection  to 
the  flnodiM,  and  that  the  defendant  ought  to  have  stated  particularly  the 
iMies  due  lo  Hie  vicar  for  wUkih.  the  modm  was  payable,  or  at  least  fhit 
the  lithe  ofhiBliB  wHs  avicarial  tithe. 

Aad  they  dteeed  ik  account  and  piyitient  of  the  tithes  of  laimbs. 


Ge6.  8.    1789.    K.  B. 
itar  r.  Garlj^  and  tmoiluhr.    [3  T.  Rep.  985.] 

UPON  an  a|»peal  to  the  quarter  Sessions  of  the  county  of  Cornwall,  against  pui  si«  lidie- 

a  i^tefor  the  rdief  of  the  poor,  they  confirmed  the  rate,  subject  to  able^easton, 

tiie  dpinion  of  the  court,  on  a  case,  statins  that  the  appellants  were  the  pro-  tfjdtfcpre-^ 

piietors  of  the  tithe-sheaf  of  the  parish  of  Paul,  and  also  of  one  tenth  of  all  §J£J^)^ 


fish  takc^  or  caught,  and  brought  on  shore  within  tlie  parish ;  and  that  to  Wnrted  to 
diey  and  theirtenants  were  rated  as  follows  :  the  tettsf  of  ihs 

The  reverend  Thomas  Carlj'on  and  Mrs.  Veale,  the  rectorial  tithe  of  pil-  ^^ 
Aards , £0  19  lOj 

Bdwiurd  l^addy  (who  was  a  tenant  to  the  appellants)  for  the  tithe  of  the 
hook  fish,  and  ul  other  fish,  except  pfTchavd  ai^  herrings,  in  the  village  of 
Newlyn,  ^ich  lie»  ih  the  parish  of  Paul 0    6    ^ 

Benjamin  Harry,  Richanl  Wright  aivl  Cd^  wbo  were  also  tenapts  o^f  the 
appellanta.  for  the  tithe  of  hook  fid,  and  all  other  fish  (except  ptkhards  and 
kenings)  in  Maashole,  also  wtthiB  thfr  said  parish 0    8    4 

John  Glasson  (who  vras  also  tenant  to  the  appellant)  for  the  tithe  of 
Atfaf   ^ 0    6  10 

The  only  question  made  was  concerning  the  rateability  of  fish )  and  this 
|Mnoperiy  hamng  been  always  rated  in  the  iwish  of  I^ul,  and  behig  a  property 

yielding 


TITHE  tASBS. 

yielding  a  certain  annual  profit^  the  lessions  -were  of  opinion  that  it  wm 
rateable,  and  confirmed  the  rate. 

Bearcroft  and  Gibbs,  against  the  order  of  .sessions.  The  parties  ought 
only  to  be  rated  in  respect  of  permanent' and  visible  property  within  the  pa- 
rish. And  as  the  other  nine  parts  of  the  fish  are  not  rateable,  since  the 
fishermen  cannot  be  rated  for  their  labour,  the  tenth  part,  which  is  paid  oa 
tith^,  ought  to  be  equally  exempt. 

Rrskine,  Jekyll,  and  East^  contra,  were  stopped  by  the  court. 

I/ord  Kbnyon,  Ch.  J. — ^This  question  is  decided  by  the  express  terms  of 
the  act  of  parliament  -,  which,  after  mentioning  parsons  and  vicars,  in  the 
number  of  the  persons  who  are  to  contribute  to  the  relief  of  the  poor,  enu- 
merates (among  other  things)  tithes  impropriate,  and  propriations  df  tithes, 
in  respect  of  which  the  rate  is  to  be  made.  And  indeed  the  spirit  of  the 
law  coincides  with  the  words  of  this  statute.  For  the  le^slature  intended 
that,  when  rates  are  made  for  the  relief  of  the  poor,-  every  person  should 
contribute  according  to  the  benefit  which  he  receives  within  the  parish. 
Here  the  parties  receive  a  certain  benefit  arising  from  the  tithe  of  fish  in  this 
parish,  and  run  no  risk  whatever.  Then  it  is  said  that  only  property  which 
is  visible  should  be  rated  :  but  1  think  that  is  carrying  the  rule  of  exemption 
too  far  ;  for  oblations  and  other  offerings  which  constitute  the  rectorial  or 
vicarial  dues,  are  rateable. 

BuLLER,  J. — Supposing  the  fishermen  are  not  rateable  for  the  fish  caught, 
the  case  of  RowU  v.  GelU  governs  this.  For  though  the  owner  of  the  lead 
mines  is  not  liable  to  be  rated  for  them,  yet  his  lessee,  who  runs  no  risk,  is 
rateable  in  respect  of  the  profits  arising  firom  lot  and  cope.  So  here  the  per- 
sons entitled  to  the  tithe  of  fish  run  no  risk,  and  their  profit  is  certain : 
therefore,  for  that  certain  profit  I  think  they  are  liable  to  contribute  to  the 
yooT  rates. 

Chxier  of  sessions  confirmed* 


H.  30  Geo.  3.     1/90.    Scacc. 
Ellis  V.  Saul  and  others.     [1  Anstr,  332.]     4  Wood,  357.     GwiH. 

1326. 

A  customary  "R^^^  ^^  ^^^  plaintiff,  vicar  of  Sibsey  in  the  county  of  Lincoln,  against 
mode  of  titMng  -^-^  the  occupiers  of  land  in  the  parish,  for  an  account  of  the  tithe  of  agist- 
Bheep;  paying  ment  of  all  horses,  cows,  oxen,  sheep.  Iambs,  and  other  cattle  fed  and  de- 
for  Shw****  pastured  on  lands  within  the  parish  of  Sibsey,  or  the  titheable  places 
brought  into  thereof,  in  their  occupation  respectively,  or  upon  any  commons  or  fens 
the  parish  after  within  or  adjoining  or  near  to  the  said  parish.  The  plaintiff,  without  relying 
CAndlemas  and  upon  any  particular  endowment  or  other  instrument,  states,  by  way  of 
riih^  •"  Y^  ^V  ***^®'  *^**  ^^  ^®'  ^y  virtue  of  certain  ancient  endowments  and  otherwise,  en- 
the  tithe^of  *^'^®^  *?  receive  all  or  the  greater  part  of  the  small  tithes,  &c.  particulariy 
wool  V  3rf.  per  *^®  agistment- tithe.  To  this  bill  the  defendants,  the  occupiers,  in  their 
head  for  aheep  answer,  set  up  three  defences  negativing  the  vicar's  claim  to  the  tithe  of 
iTJ^^^SSi  agistment,  or  to  any  compensation  in  lieu  thereof ;  first,  they  say  that  by 
mMMd^- '  ancient  custom,  used  within  the  said  parish,  fi-om  time  whereof  the.  me- 
ried  oat  before  niory  of  man  is  not  to  the  central^,  there  were  and  are  due  and  payable, 
shearing  time,  and  ought  to  be  rendered  and  paid  to  and  accepted  by  the  rector  of  the  said 
as  an  •▼«!*8«  rectory,  yearly  artd  every  year  upon  the  22d  of  November,  commonly  called 
S^canSd  ®^^  Martinmas-day,  three  ancient  rnoduses  or  customary  payments,  namely, 
out ;  will  be  ^  ancient  modus  or  customary  payment  of  one  penny  per  acre,  in  lieu  of 
good :  the  lat-  the 

ter  payment  may  be  applicable  to  the  wool-tithe,  though  not  then  due. 
Unnecenary  words  used  in  the  laying  a  imothu,  which  would  make  it  indefinite,  may  be  expunged, 
A  moAu  for  agistment-trthe  paid  to  the  rector,  ia  a  bar  to  the  demand  of  that  tithe  ^y  the  Vicar,  althoogh 
by  the  endowment  he  haa  all  the  small  tithes. 

Agistnient-tithe  is  the  tithe  of  the  herbage  eaten  by  cattle  not  titheable ;  it  is  not  tithe  of  the  imBfoye>* 
ment  of  the  cattle.    *  ■  .  .... 

When  graas  has  been  cot  for  hay,  no  tithe  is  due  for  the  af^er-pastare. 
Agistmcnt-tithe  is  not  within  the  2  &  3  £dw.  6.  c.  13.  a.  3. 
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tbe  tithes'of  all  grais  growing  every  year  upon  all  the  laiuk  wfUiin  a  certittn 
district  or  part  of  the  said  parish  called  the  Moors,  lying  on  the  east  side  of 
Wardike  train>  whether  such  grass  be  mown  for  hay  or  be  eaten  by  the 
months  of  barren  and  unprofitable  cattle  ;  and  they  set  up  another  payment 
of  two  pence  per  acre  for  another  description  of  lands  in  the  same  manner  ; 
and  also  an  ancient  modus  or  pajrment  of  three  pence  per  acre,  in  lieu  of  all 
the  tithes  of  like  grass,  whether  mown  for  hay  or  eaten  by  the  mouths  of 
barren  and  unprofitable  cattle^  growing  yearly  upon  the  grass  lands  within 
the  said  parish,  and  the  titheable  places  thereof,  not  comprized  within  either 
of  the  above-mentioned  districts,  (except  the  village  or  hamlet  caUed  the 
Fryth  bank,  the  tithes  whereof  are  not  due  or  payable  either  to  the  rector 
or  vicar  of  the  said  parish  of  Sibsey,  as  the  defendants  apprehend,  the  same 
hanng  been  constantly  paid  to  lord  Monson,  or  his  lessees,  &c.> ;  and 
they  say  tbat  the  three  districts  comprise  all  the  lands  Ijring  within  the  said- 
parish  of  8ibsey  except  the  Fryth  Bank  and  the  arable  lands.;  that,  the 
plaintiff,  as  vicar  or  otherwise,  is  not  entitled  to  the  tithe  of  agistment  of 
any  sheep  fed  within  the  said  parish,  as  claimed  by  the  said  bill,  because 
there  are  not,  nor  have  there  been,  any  barren  and  unprofitable  slieep  fed 
within  the  said  parish  during  the  time  mentioned  in  the  said  bill,  but  on  tbe 
contrary,  all  tbe  sheep  fed  and  depastured  as  aforesaid,  have  in  fact  yielded, 
according  to  certain  antient  and  immemorial  customs  and  usages  within  the 
said  parish,  tithes  in  kind  of  wool  and  lamb,  or  some  modui  iu  lien  thex«of,' 
to  the  rector  df  the  said  parish  for  the  time  being,  in  manner  £)llowing, 
(i.  e.)  tithe,  in  kind,  of  wool,  for  sheep  brought  into  the'said  parish  before 
Candlemas  day  in  any  year  and  dipt  therein  ;  and  an  andent  payment  of 
one  penny  per  head  for  every  sheep  brought  into  the  said  parish  after  Gandle- 
mas-day  in  any  year,  commonly  called  new  sheep,  and  dipt  therein,  in  lien 
of  the  tithe  of  wool  of  such  sheep  $  and  also  another  ancient  payment  of* 
3  pence  per  head  for  every  sheep  which  shall  have  been  in  the  said  parish 
before  the  l^h  of  February,  commonly  called  Old  Candlemas-day,  in  any 
year,  whether  bred  or  shorn  in  the  said  parish  in  the  preceding  year,  or 
brought  into  the  said  parish  a  short  time  before  the  said  13th  of  February,  in 
any  year,  and  carried  out  of  the  said  parish  before  the  succeeding  shearing- 
day  vrith  the  wool  upon  its  back,  as  an  average  rate  or  payment  in  lieu  of 
the  tithe  of  wool  carried  out  upon  the  backs  of  all  sheep  removed  out  of  the 
said  parish  after  any  one  shear  day,  and  before  the  shear  day  in  the  sueceed-* 
Ing  year  $  and  therefore  that  the  vicar  is  not  entitled,  &c. ;  but  if  the  court 
should  be  of  opinion  that  the  plaintiff  is  entitled,  then  the  defendants  insist 
tliat  he  is  not,  to  the  extent  claimed  by  his  bill,  because  they  submit  that 
tithes  of  agistment  of  barren  cattle  fed  on  lauds  which  have  been  mowed 
for  hay,  Und  have  paid  tithe  of  hay,  or  a  modw  in  lieu  thereof,  in  the  same 
year,  are  not  due^  of  common  right  to  the  vicar :  they  insist  that  no  tithe 
of  agistment,  or  modus  in  lieu  thereof,  has  ever  been  paid  to  the  plaintiff, 
or  any  preceding  vicar  of  the  said  pari^,  for  barren  cattle  kept,  fed,  and 
depastured  npon  certain  commons  and  fens  called  the  East  and  West  Fenn ; 
and  they  submit,  that  no  tithe  of  agistment  is  of  common  right  due  or  pay- 
able to  the  vicar  aforesaid  for  barren  and  unprofitable  cattle  kept,  fed,  and- 
depastured  upon  the  said  common  or  fen,  the  same,  or  any  part  hereof,  as 
defendants  believe,  not  lying  within  the  said  parish  of  Sifa^y,  or  the  tithe- 
able  places  thereof  J  that  no  modus  or  composition  hath  ever  been  paid  tOv 
the  vicar  of  the  said  parish  for  the  time  being,  in  lieu  of  the  tithes  of  agist* 
ment  of  barren  and  unprofitable  cattle  fed  on  lands  within  the  said  parish, 
or  the  titheable  places  thereof. 

The  defendant  Gape,  the  impropriate  rector,  (who  was  by  the  order  of; 
the  court  made  a  defendant.)  by  his  answer,  admitted  the  vicar*8  dahn  to 
all  small  tithes,  &c.  except  such  as  were  due  and  payable  to  the  rec^v,  and: 
submitted  to  the  court,  whether  the  plaintiff  was  entitled  to  tbe  tithe  of 
agistment.  He  admitted  to  have  recdved  the  several  payments  of  one: 
penny,  two  pence,  and  three  pence,  and  also  the  sheep  payment*' Md: 
stated  that,  according  to  hie  information  and  belief,  the  same  bad  been  Im- 

memoriallv 


TfTHB  CAOBS. 

* 

mdmQfUUy  ittluia^  and  #eit  modw$m  in  lieu  of  iwdi  tithM  u  in  <lie  wMwer 
of  the  other  ^efradaittis  were  aet  ibrth. 

It  appeared  that  the  tithes  <»f  this  parish  originally  beiooged  to  the  prior 
of  Spalding  as  impropriator. 

The  evidence  on  the  part  of  the  plaintiff;  the  vicar,  consisted  of  an  en- 
dowment dated  in  1M3,  &c.  and  a  terrier  of  1707* 

In  the  endowment  (which  was  taken  from  an  ancient  book  of  insdtntionn 
in  the  time  of  bishop  Buckingliam,  who  began  to  preside  over  the  see  of 
Lincoln  in  1868,  which  book  is  remaining  in  the  tegistrjr  of  the  see  of  Lin- 
coln at  Lincoln^)  which  purported  to  be  an  endowtnent  of  the  said  vicarage^ 
there  is  this  clause :  '^  Pcrdpiei  ttuup.  viearius  dicH  loci  qui  pro  tempope  erii  A 
rthgioiiM  prttdictis  mmis  nngulii  onmia  qua  aequeniur,  ffiM^  meti&rtBfer^ 

meiUi,  tirginti  quarieriM  fwrdei,  vd  conitmt/uy  quatuor  quarieHa  WBttnar 

el  quaiuor  carricaiut  faU,  ux  carricaius  $%ramvn%a  quit  ofaaaa  perdpiei  ad  /kM 
Omn.  Sto*r.  4rc.  itmn  perdpiti  omnia  mortuariop  4c.    item 

pardpiet  dictus  vicariki  dedmas  iadii  et  omnesq ;  minntas  decimas  eatcepU$ 
ihcmis  muerumf  poreeliorum,  ngnomm,  et  kuut,  qmu  decimai  dicioi  feRgiomm 
vokmuti,  ire" 

In  the  terrier  (wfaidi  was  extracted  from  the  registry  of  the  lord  bishop  of 
Lincoln,  and  is  entitled,  ''a  true  and  perfect  terrier  of  aU  the  glebe  lands  uid 
dues  belonging  to  the  vicarage  of  Sibsey,  in  the  parts  and  county  aforesaid, 
drawn  according  to  the  directions  sent  by  the  right  reverend  frther  in  Clod 
William  lord  bishop  cf  LU»coln,  October  6th,  1707,*'  and  signed  by  the 
vicar,  churchwarden,  and  six  other  persons),  there  is  this  clause :  **  Item, 
il  is  a  vicarage  endowed,  in  lieu  of  tithe-corn,  hay,  wool,  lamb,  pig,  and 
geese,  (as  may,  by  the  original  endowment  now  in  the  registry  at  Lineohi, 
appear)  with  twepiy  scame  of  barley,  thurteen  scame  of  wheat,  four  scaase 
of  oats,  four  loads  of  hay,  and  six  loads  of  straw,  all  which  are  paid  unto 
the  vicar  upon  All  Saints  Day  and  Good  Friday,  by  equal  portions ;  and 
upon  Saint  Martin's  day,  Ibr  every  milch  cow  four  pence,  for  every  calf  one 
penny,  for  eVery  ft]»wl  one  penny,  and  for  hemp,  flax,  cole,  rape,  chickens, 
ducks,  turkies,  and  all  other  small  tithes,  (excepthig  in  the  Fkyth  9ank, 
whidi  pays  no  manner  of  tithes  to  the  vicar,  the  same  being  paid  lo  Willians 
Monson,  esq.)  in  kind." 

The  plaintifTs  counsel  also  read  parol  evidence,  taken  by  cross  examioa* 
tion  of  the  defendants'  witnesses,  to  prove  that  the  witnesses  had  not  heard 
of  any  such  thing  as  aglstment-tithe  till  the  present  snit  was  ihstitnted,  apd 
did  not  know  the  meaning  of  the  Word  agistment  \  and  also  to  proVe,  by 
one  of  the  witnesses,  that  the  penny,  two-penny,  and  three-penny  payments 
were  for  cut  of  grass,  and  that  the  part  of  the  lands  to  which  the  two-penny 
payment  was  applicaMe  Was  Lammas  land,  and  that  none  had  rif^l  m 
oomaaon  there  but  persons  resident  in  oodimonable  housed,  but  that  outnera 
had  rented  this  land  and  made  the  payment  to  the  re^itdp.  They  also 
proved  that  tithes  had  tieen  paid  for  lambd  stropped  upon  the  East  and  West 
Fen,  and  fer  wool  rtkom  from  sheep  depastured  on  those  fens,  to  tiie  rector. 
•  l^e  proof  in  the  cause  tat  the  defendants,  the  Occuf^ers,  consiated  in* 
ibely  of  parol  evidence  of  the  fhct  of  the  payments  haviog  been  nmde  to  the 
rector /hi  sUtfh  manner  and  in  lieu  %A  such  tithes  as  alleged  in  their  answer, 
and  thsA  the  same  had  been  invariable,  and,  by  the  reputation  of  ilie  pariih, 
immemorial  $  they  also  prot ed  the  East  and  West  Fen  not  to  be  within  the 
parfadi  of  SiiMey,  (akhoogh  the  parishioners  bed  a  right  of  common  thersi) 
but  tik^y  did  not  know  witUn  what  puish  the  same  Were  tituate. 

Partridge  and  Harvey,  for  the  pUuntiff,  stated  the  vicar's  title  to  the 
agistment^tithe  to  be  founded  in  the  endowment,  which,  under  the  general 
woids  swags  mkituim  de^mae,  endowed  him  with  tiie  agistment-tithe;  and 
thai  this  title  was  tlM  stnmger  aoA  more  hidisputsble,  by  reason  of  the 
ebEceptions  conttdned  in  the  ittstrsment,  that  such  exception  was  tanta^ 
momnt  to  eotpicis  woiib ;  soenI  that  the  same  observation  applied  also  to  the 
thrvier. 

With  rssp#ct  to  the  penny,  two^pehtiy,  imd  three-penny  paymdats,  they 
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ctmCtoded^  tiu^  there  wtt  ii  general  objection  vn&t  to  tte  whole,  naaA^j,  \1W, 
that  ihe  payments  were  to  the  wrong  person,  the  rector,  and  not  the  Ticar^ 
secondly;  that  ^e  defence  was  not  snSicieiitly  technical,  and  did  not  apply 
to  erery  species  of  aglstment-tithe ;  fpr  instance,  there  might  he  tnmips 
or  ode  coltinrted  on  some  of  those  lands,  and  afterwards  eaten  off  by  barren 
cattle.  In  respect  of  which  agtstment-tithe  would  be  due,  add  the  paymenU 
did  tiot  apply  to  diis  case. 

They  also  argued,  that  part  of  the  lands  being  Lammas  lands,  and  some^ 
tiroes  occupied  by  outners  who  were  not  entitled  to  a  right  of  common 
there ;  and  therefore  could  not  occupy  the  some  during  part  of  the  year,  it 
was  unreasonable  to  suppose  tliat  such  oiitners  could  pay  the  two-pence  in 
lien  of  the  tithes  alluded  to  In  the  answer. 

As  to  the  average  payments  for  sheep,  they  insisted  that  such  payitienta 
were  inconsistent,  as  fnodmei,  with  the  other  modi»e«,  for  that  there  could  tiot 
be  a  general  modui  extendfaig  to  all  barren  cattle,  lOid  a  particular  tuodut 
applicable  only  to  one  species,  namely,  sheep  ;  and  therefore  tiie  payments 
were  inconsistent  afid  biid :  they  also  insisted  that  the  sheep  payments  diil 
aot  meet  the  vicar's  claim,  as  they  are  said  to  be  in  lieu  of  the  tithe  of  wool 
md  not  of  agistment ;  and  in  that  respect  also  they  were  bad  and  absurd, 
as  there  is  no  tithe  of  wool  due  or  payable  till  severance. 

They  al>aiidoned  the  claim  to  agistment  for  after-pasture. 

As  lo  the  agistment  tithe  fdr  the  Bast  and  West  Fen,  they  Insisted  th^it 
the  plaintiff  was  entitled  to  it  under  the  statute  of  2  and  8  Edw.  6.  c.  13. 
whereby  it  Is  enacted,  **  That  all  and  every  perdon  which  hath  or  shall 
.have  any  beasts  or  other  cattle  titheable,  going,  feeding,  or  depasturing  in 
any  waste  or  common  ground  whereof  the  parish  is  not  certainly  known, 
dnll  pay  their  tithes  for  the  increase  of  the  said  Cattle  so  going  in  the  said 
waste  or  common  to  the  parson,  &c.  of  the  parish  where  the  owner  of  the 
settle  dwelleth  ;*  and  they  ar^ed  that  tithe  of  agistment  is  the  tithe  of  the 
animal  and  not  of  the  land,  and  that  appears  from  Its  being  duie  only  hi  re- 
spect of  certain  animald,  namely,  barren  cattle ;  that  the  increase  meant  the 
improvement ;  that  if  tithe  of  agistment  were  due  merely  for  the  eatage  of 
gnss,  such  tithe  would  be  due  for  animals  ferdc  nature;  that  agistment 
tithe,  in  Burn,  is  said  to  be  the  feeding  of  cattte  upon  pasture  lands,  if  fakh 
osttle  pay  ho  other  tithies,  and  therefore  die  animal  only  is  the  thing  consi- 
dered :  they  cited  Shmtngton  v.  FUettoood,  Cro.  Elia.  476,  and  Saville,  00  (i). 

VeignhtMi,  Burim,  T^opham,  and  SutUm,  for  the  defendants,  insisted ;  firat, 
that  the  pscyments  in  fieu  of  the  wool  and  agistment  for  sheep,  weie  unim- 
peached  by  any  legal  objection ;  that  in  consequence  of  those  payments, 
tiiere  were  no  sheep  in  the  parish  unproductive  of  tithe,  or  a  compensatioo 
for  tithe ;  and  therefore  no  agistment-tithe  could  be  due ;  which  tithe  is 
payable  only  in  respect  of  barren  cattle. 

The  objection  to  this  particular  modus,  as  being  inconsistent  with  the  ge^* 
9fiM  m0du9  bdbre  set  up,  might  be  easily  reconciled  by  an  exception  in  the 
general  m/ddui;  and  this  is  no  olriection  in  point  of  low  $  the  same  was  done 
b  the  case  ofBetmet  v/Re^,  It  must  be  admitted.  Chat  those  payments 
do  not  apidy  to  every  ease  of  sheep  removed  out  of  the  parish,  as  tiiere  is 
the  period  of  time  between  sheer-day  and  tke  end  of  the  year  unprovided 
for ;  but  the  payments  deariy  proved,  from  the  nature  of  them,  that  the 
psrties  to  this  contract  had  in  contemplation  the  agistment  of  sheep ;  and 
the  court  would  not  require  that  the  contract  should  provide  for  evcsy  poe- 
sMe  case.  But  if  it  be  a  reasonable  average  payment,  and  proted  to  have 
been  hnvariahly  and  immebnorially  paid  and  received,  it  Is  sottdent  -  jBanwr 
▼.  Read  is  in  point  also  to  this  part  of  the  argument 

They  also  argued,  that  sheqi  could  aot  be  liable  to  agistment-tithe  ib  any 

tiae;  for  that  they  were  usc^l  by  manuring,  as  eaktte  of  the  ploagh  w«rfc 

by  cultivaiing  ttie  land :  and  K  is  laid  down  by  Lord  Coko  tikat  ttehe 

i^tment  Is  not  due  for  catde  yielding  profit  or  maniue, 

Srat,  Chief  6ardn.^That  depends  upon  the  feet.    If  a  flodi  were  kept 

for 
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1790.        for  the  mere  purpose  of  folding  upon  the  land,  they  might  be  exefnpt  from 
KLui        tithe  of  agistment. 
**  It  was  objected  bj  the  court,  that  the  manner  of  laying  the  three-penny 

payment  for  sheep  brought  into  the  said  parish  a  short  time  before  the  said 
13th  February^  was  extremely  vague  and  uncertain.  In  answer  to  whidi 
it  was  said,  that  those  words  were  superfluous,  and  might  be  expunged. 

They  then  argued,  that  if  the  average  payments  for  sheep  were  bad,  still 
there  were  the  other  modiuei,  which  were  sufficient  to  negative  the  parson*a 
claim.  Three  objections  had  been  made  to  these  modiues  :  first,  that  the  pay* 
ments  were  to  the  wrong  person,  the  rector,  and  not  to  the  vicar.  Secondly* 
that  the  defence  was  insufficient,  in  not  using  the  technical  word  agistmmt, 
and  not  being  sufficiently  extensive  to  apply  to  cole  or  turnip.  Thirdly, 
the  objection  to  part  of  the  lands  being  Lammas  lands,  &c« 

As  to  the  first,  tbey  answered,  that  the  payments  were  stated  to  be  im- 
memorial, and  must  therefore  have  originated  in  a  contract  with  the  rec- 
tor, to  whom  all  the  tithes  in  the  parish,  originally,  and  before  the  endow- 
ment, of  right  belonged.  To  the  second  objection  they  answered,  thait 
there  is  no  principle  or  case  which  establishes^  that  a  set  of  formal  words 
must  be  used  to  negative  the  parson's  daim  $  but  it  is  sufficient  if  a  good 
legal  composition  be  insisted  upon,  and  proved  to  have  been  immemorially 
made  in  lieu  of  the  tithe  claimed  by  the  plaintiff's  bill.  And  as  to  the 
objection,  that  this  defence  does  not  apply  to  the  case  of  cole  and  turnip 
being  cidtivated  and  fed  off,  if  that  were  a  fact  in  this  case,  it  might 
raise  an  argument^  but  there  was  no  proof  of  any  snch  titheable  matter  ; 
nor  did  the  objection  affect  the  legality  of  the  modus,  but  could  only  tend  to 
limit  and  restrain  the  extent  of  it.  It  might  be  ai^ed  possibly,  that  these 
payments  of  one  penny,  two  pence,  and  three  pence,  were  only  average 
payments  for  hay,  taking  the  chance  of  the  lands  being  cropped  for  hay 
or  not :  but  this  would  be  unreasonable,  as  in  that  case  the  defendants 
might  be  liable  to  a  double  tithe  ;  namely,  the  payment  of  these  tnodiues, 
and  also  for  agistment-tithe  of  the  same  land  in  the  same  year.  And,  fur- 
ther, these  payments  were  at  so  much  per  acre,  varying  according  to  the 
quantity,  and  were  proved  by  the  whole  evidence  to'  have  been  made  in 
Heu  of  the  eatage  as  well  as  the  hay. 

As  to  the  words  used  in  the  endowment  giving  all  the  small  tithes  under 
the  general  terms  onmet  minutas  decimas,  first,  there  has  been  no  possession 
under  it ;  and  therefore,  like  any  other,  old  instrument,  where  there  has 
been  no  consistent  possession,  it  is  not  evidence  of  title ;  and  the  presump- 
tion from  the  want  of  possession  is,  that  the  ordinary,  who  had  always  a 
power  of  abridging  the  endowment,  might  in  this  instance,  by  a  subse- 
quent instrument,  have  diminished  or  reduced  it. 

Eraa,  Chief  Baron,  doubted  whether  there  was  any  instance  of  an  instru- 
ment to  reduce  or  abridge  the  tithes  granted  by  an  endowment. 

Burton  admitted  that  it  was  no  where  laid  down  in  terms,  that  a  bishop 
or  ordmary  has  authority  to  dtmini9h,  though  he  may  extend  or  dissolve  an 
endowment ;  but  it  may  be  done  by  amkable  arbitration  or  judicial  de- 
cision, as  by  the  bishop  or  proper  officer  under  him  in  a  judicial  proceeding, 
or  by  an  instrument  amicably  adjusting  and  deciding  the  rights.  There  is  a 
case  of  that  sort  between  the  nuns  of  Langeley  and  the  vicar  of  Sumeredby. 
See  Madock's  Formulary,  88. 

They  contended  also,  that  if  the  moduses  insisted  upon  had  existed  imme- 
morially, the  endowment  in  this  case,  which  was  merely  an  agreement  be- 
tween the  rector  and  vicar,  and  to  which  the  land  owners  were  not  parties, 
could  not  affect  their  rights,  and  cited  iQ  this  effect  Fox  v.  Jifde,  2  P.  Wms. 
MO  (\)r  Grene  v.  j^tuHn,  Yelv.  86  (2).  General  wor((s  in  any  instrument, 
like  ambiguous  words,  are  capable  of  being  expounded  by  custom  and 
nuige.  2  Roll.  Abr,  9^.  plac.  8.  .  Attorney  (^eral  v.  Parker,  1  Vez.  4S. 

As  to  the  third  qu^8tk>n, whether  the  vicar  is  entitled  to  agistment  of  barren 
caAtie  dq»stttring  upon  the  east  and  west  fen  ?  they  contended;  that  as  those 

fcni 
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fens  were  not  within  the  (Mirish  of  Sibsey,  the  vicar'it  title  mast  rest  upon  the 
statute  of  2  &  3  Ed.  6.  c.  13^  and  that  neither  the  words  nor  the  intent  of  the 
statute  apply  to  agistinent-tithe.  The  words  are,  *'  all  persons  that  have 
beasts  dr.  other  cattle  titheable  "|  and  it  is  a  clear  principle,  that  agbtment- 
tithe  is  not  due  for  clittle  thftt  are  titheable,  but  for  barren  cattle.  Agistnient- 
tithe  is,  from  the  definition  of  it,  the  tithe  of  the  land  ;  for  it  is  the  tithe  of 
the  herbage  eaten  by  the  mouths  of  barren  cattle  ;  and  it  is  not  due  for  after- 
pasture;  because  the  tithe  of  hay  has  been  once  paid,  and  the  some  land  shall 
not  in  one  yearpay  double  tithe ;  but  if  it  were  the  tithe  of  the  cattle,  that  rea- 
son would  not  apply.  That  thin  is  the  reason  why  agistment-tithe  is  not 
payable  for  alter-pasture,  appears  from  Grene  v.  j4uitin,  Yelr.  86  (i). 
2  Inst.  651-2.    2  Salk.  65$. 

By  the  words  of  the  statute,  this  tithe  is  payable  for  the  increase  of  cattle, 
whereas  the  tithe  of  agistment  is  payable  whedier  the  cattle  increase  and  im- 
prove, or  become  lean  and  impoverished  -,  or  if  they  die,  it  will  be  payable  to 
•the  time  of  their  death  :  so  that  the  words  of  the  statute  do  not  apply  or  ex-* 
tend  to  the  case  of  agistment-tithe. 

2dly,  The  intent  and  object  of  this  statute  do  not  apply.  This  statute, 
from  the  preamble,  appears  to  have  been  framed  for  the  purpose  of  protect- 
ing the  parson  from  the  frauds  that  might  be  practised  upon  him,  and  the 
losses  he  was  subject  to  from  the  difficulty  in  ascertaining  the  tithe  due  and  . 
fiayable  to  him.  The  tithes  of  the  young  are  due  when  they  are  dropped  ; 
of  milk  and  wool  where  they  are  taken  from  the  animal  -,  so  that  it  was  ex- 
tremely easy  for  the  occupiers,  having  a  right  of  common  upon  land  out  of 
the  parish,  to  defraud  the  parson  by  removing  their  cattle  at  the  time  they 
,were  about  to  produce  Such  tithes  -,  and  it  was  a  great  hardship  that  the 
tithes  of  those  animals  which  had  been  supported  on  lands  within  the  parish 
during  a  great  part  of  the  year,  and  which  b^ing  animdJia  fructuosa,  were 
not  liable  to  agistment  tithes,  should  av6id  tiie  parson's  tithe  by  such 
means  :  to  obviate  which,  and  to  remedy  that  miscMef,  this  statute  passed. 
But  this  reascMi  does  not  apply  to  agistment-tithe,  which  is  the  tithe  of  this 
land.  So  long  as  barren  cattle,  in  respect  of  the  eatage  of  which  agist- 
ment-tithe is  due,  are  kept  and  depastured  upon  lands'  withm  the  parish, 
the  tithe  is  payable ;  on  their  removal,  4heir  place  in  the  parish  will  be 
supplied  ',  there  can  be  no  fraud  in  removing  them,  and  the  parson  can  lose 
nothing  and  sustain  no  prejudice  by  their  relmoval ',  and  therefore  the  statute 
could  not  mean  to  protect  him  against  it. 

£tbk,  chief  baron.—This  is  a  bill  brought  by  the  vicar  for  agistment- 
tithe,  for  barren  cattle  fed  and  depastured  upon  lauds  within  and  ac^oiniog 
to  the  parish.  His  title  to  agistmenl»tithe  within  the  parish  is  founded  on 
an  endowment  of  all  small  tithes,  drawn  up  in  a  form  which  shewed  an  in- 
tent to  comprehend  aU  not  particularly  excepted.  This  is  a  good  ffrinna  facte 
title ;  the  defendants  avoid  the  daim  in  different  ways  j  they  say,  as  to 
the  places  within  the  parish^  that  it  is  divided  into  distinct  districts^  and  that 
there  are  certain  ancient  payments  or  modtuet  payable  for  agistm^itrtithe 
generally  applicable  respectively  to  each  of  them ;  they  also  insist  on  oertahi 
payments  iu  lieu  of  the  agistment  of  shieep. 

To  begin  with  the  sheep  fmodtaet :  the  vicar's  counsel  hi^e  oustaken  the 

defence,  which  amounts  to  this,  that  there  are  no  sheep  whhin  this  parish 

in  respect  of  which  some  payment  is  nbt  made,  i.  e.  there  ore  no^wiprofita- 

ble  sheep.    As  to  the  fact  of  these  payments,  no  witnesses  are  called  to 

disprove  their  existence  -,  but  the  plaintiff  says,  that  this  is  only  a  wool-tithe, 

and  not  good  because  no  tithe  for  w.ool  is  due  before  severance.    True ;  but 

I  do  not  know  why  a  custom^ury  payment  antecedent  to  the  tithe  being  due, 

may  not  be  a  good  ^custom  :  thus,  a  payment  in  March  instead  of  clipping 

time  i  and  if  so,  I  do  not  think  this  necessarily  a  tithe  of  agistment  and  not 

of  wool.    By  the  canon  law,  the  tithe  of  wool  upon  sheep  removed  from 

one  parish  to  another,  was  apportioned  between  the  clergy  of  the  different 

parishes.    We  do  not  adopt  the  canon  law,  but  allow  a  tithe  of  agistment 

for 
(1)  ^jilfy  voL  1.  p.  164.  _ 
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for  dteep  removed  out  of  Hie  parl8|i:  oeverthdeie^  wliaK  Um  cufton  law  is 
founded  in  great  equily>  I  do  not  see  why  a  custom  swUar  to  it  is  not  good. 
As  to  the  objection  to  the  time  beiQg  indefinite,  those  words  may  be  ex- 
punged :  and  upon  the  whole  I  think  these  modu9m  good  io  point  of  law. 

As  to  the  other  modusea,  there  is  no  criijeetion  to  the  maimer  of  pleadings 
(hem :  but  it  is  objected^  that  they  are  not  snfficieBtly  pnnTed;  and  H 
they  w«re,  stilt  that  they  are  no  bar  to  the  Ticar.  As  to  the  foct  of  their 
existence,  there  is  great  looseness  and  uncertainty  in  the  evidence  $  the  wit- 
nesses do  not  know  what  is  meant  by  agistment ;  on  the  other  hand,  the  foci 
of  payment  is  dear,  and  also  the  foct  of  no  claim  having  been  ever  made 
'before  the  present  suit;  and  undoubtedly  it  is  not  fit  that  we  in  this  stage 
should  decide  upon  it }  therefore  if  an  issue  is  pmyed,  the  vicar  is  dear^ 
entJAled  to  it. 

But  the  vicar  says,  that  he  is  not  barred  lyy  these  paymettto,  snd  thaithis 
title  is  mder  the  endowmeafeof  all  the  small  tithes.  He  can  only  be  eadtied 
to  what  the  rector  had  a.power  to  give ;  and  the  cases  eked  by  the  defen- 
dant's counsel  upon  this  point  are  decisive.  Therefore  if  these  paymente 
have  esiisted  Immemortally,  and  in  lieu  of  the  tithes  of  ^btment  as  wdl  aa 
hay,  the  vicar  has  no  right. 

As  to  the  daim^  of  agistmeiMi-tithe  foir  tlie  cattle  fed  upon  the  eonmioiia 
out  of  the  parish,  I  am  dearly  of  opinion,  that  tithe  of  a^tment  is  not 
within  the  meaniw  of  the  statute  of  £d.  6.  Agistment-tithe  is  the  tithe  of 
the  herbage,  not  of  the  cattle ;  and  it  maybe  defined  to  be  paid  in  respect  of 
the  herbage  of  cattle  not  titheable,  with  as  much  propriety  as  of  barren  cat- 
tle. That  it  is  not  the  tithe  of  the  improvement  of  Uie  cattle,  is  dear  from 
the  observation,  that  no  tithe-agistmeat  is  due  for  cattle  fed  on  oil  cakes, 
he,  and  the  case  of  no  tithe  of  agistment  being  doe  for  after-pasture,  is  de- 
t&me  as  to  the  nature  of  the  tithe. 

What  was  the  intent  of  this  statute  ^  It  was  to  remedy  the  numerous  fiaods 
whioh  might  be  practised,  and  to  prevent  the  losses  which  might  be  anstained 
by  the  parson  from  the  difficulty  and  almost  impossibihiy  of  ascertaining 
where  the  tithes  of  the  cattie  were  due.  It  would  be  impossible  to  know, 
on  an  extensive  wikl  common  like  this  fen,  where  the  young  were  dropped, 
&c.  To  remove  this  difficulty,  and  prevent  firauds,  the  statute  pasdsd ;  bat 
the  reason  does  not*apply  to  the  tithe  of  the  produce  of  the  soiL  Whenever 
that  question  became  importanti^  the  remedy  was  obvious,  by*  taking  the 
boundEtries. 

On  the  pkintiir  dedlaing  to  take  issues  on  the  modmet,  the  bill  wasdis- 
viissed  with  costs. 


1701. 
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H.  31  Geo.  3.    1791.    Chan. 
Heafhcote  v.  Mainwaring.     [3  Bro.  C.  C.  2170     GwilL  1345. 

VN  this  case  it  was  stated  by  Mr.  Lloyd,  and  admitted  by  the  eomisd  for 
•1^  the'defeadant,  that  in  the  cases  of  RoberiBon  y.  AppkUm,  and  in  Ifaaoer  v. 
Smaitt  <1)>  ^eadiequer  sittings  after  Trinity  1789,  it  was  settled,  that  a  real 
composition  could  not  be  established  without  shewing  tiie  deed  by  which  it 
watoiealed;  or  proi^ig  the  actual  esistenoe  of  snch  deed ;  for,  otherwise, 
every  had  laoim  would  be  set  ap  as  a  real  composition  ^  ahd  theee  would 
be  ttO  line  Arawn  between  them.   And  the  master  of  the  rolls  agneed  this  to 

beso.  ' 

(1)  dntt,  f.  W. 


1»«-  E.  32  Geo.  3.    1793. 

^^-^'  Bowman  v.  Iifgan.    £1  Amstr.  I.]    Ginrill.  1374. 

WiMrelamsalt  M    91LL  had  been  filed  by  the  defendants  against  the  present  plaintii& 

tn  tithes  te  J^L  fy^  tithes^  describing  themselves  to  be  impropriators  of  the  rectory  of 

^kln^'  Hiepaxisb.    The  answer  denied  tiidr  title  as  impropriators. 

loscraesUn  Aae 
Bnrlnff  a  dtecavarrsf  «1m  Otis,  the  rsclsr  caaa^  dimur^  alUMMyli'iio  otli#r  title  is  set  op. 
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Jhii  picMiit  199$  »  croii  bill,  1o  ebtate  a  diacowerjr  iti  the  titk  «f  the  d«* 
feod^oM  to  tto  rfctorjr*  and  pr^yi&g  a  production  of  Hhe  titk-ideeda^  Ice. ; 
iiii4  piirticialarly  to  h»ft  a  diseoarerj  of  the  title  of  the  deteidaate  te  agie^ 
m^  titbe  I  and  whether  the  ibrmer  oecupien  of- the  laadaof  the  pieiniiSi 
bad  ^er  peicl  that  qiecies  of  tithe. 

Thp  ddEendaaibs  demurred  to  the  diseovery  sought }  aad  pat  ki  an  answev, 
ineiftitig  that  they  were  rightfiiUy  entitleid  to,  and  ia  pogoeojioB  of  itit 
rectory. 

Burtim  and  Rkhardif  in  support  of  the  dennirrer,  argaed,  that  the  plain- 
tiiif  had  shevn  no  title  to  have  the  (^iscbvery  prayed ;  the  defendaots  beh^ 
in  possession,  the  court  cannot  compel  them  to  proise  iheir  title  to  the  reo- 
toffy.  The  Hefendants  do  not  even  tet  ij^i  a  coaater  chum  to  itf  or  pretend 
that  any  otl^ar  is  better  entitled.  In  the  case  of  Selhy  v.  Se/by,  last  term, 
the  Lord  Chaneellor  expressed  a  atsong  iBcUaattoQ  tp  admit  a  dekanrrer  to  a 
bill,  praying  discovery  of  the  title  under  which  the  phdatiff  meant  to  support 
his  daim,  an  ejectment  having  been  brought  by  him  against  the  plaintiff  in 
equity,  who  was  tenant  in  possession  of  the  premises ;  but  the  demurrer  was 
bad  on  a  ground  of  torn  (I)  >  aa  ameadment  was  allowed,  and  is  not  yet 
decided. 

The  preset  case  is  much  more  strong ;  here  the  discovery  is  soaf  ht 
aj;ainst  thie  person  in  possession. 

Lord  Chief  Baron  Eybb. — Certainly  there  can  be  no  di^coy^ry,  ifit.^ 
prayed  by  the  farmer  merely  to  have  a  pretei^t  for  withholding  his  tithes 
altogether,  till  the  impropriator  shall  prove  eveiy  item  of  hia  den^t^iid. 

jfbbot,  for  the  plaintiff,  took  sevend  ob)jectioas  to  the  4eipuri%r.  Iq^  forjgg^ 
it  is  over-ruled  by  the  answer ;  the  demtirrer  is  to  the  di^cov^j  of  the,  ^tf (^, 
and  the  answer  avers  the  goodness  of  the  title.  Ajnepdmen^  of  d^g^urreip 
are  rarely,  if  at  all  granted,  and  are  quite  out  of  the  usual  practice  qC  t]^ 
court.  It  is  also  baa  in  substance :  by  the  or^nal  bill  and  ai^wer  tfictitlp 
18  in  issue  between  th^  parties,  and  therefore  oi^  a  cross  1^  the  pjaii^tif^ 
have  a  right  to  a  (discovery  of  ii.  Dobie  v.  Pot^man^  Hardr.  160.  j^ven  by 
original  bill,  they  would  h^ve  been  entUled  to  It  ip  this  case*  B^oApoW  M- 
Fleet,  2  Vem.  442.  Morec  v.  Suckmrlh,  Ibid,  44t).  Brer^^n  v.  C^ii4 
2  Atk.  241.  Metcalfe  v.  Harveu^  I  Ves^  249.  Moitdatay  v.  Hf  $a$t  Indii^ 
Company^  1  Bro.  Rep..4r7V  Wovfi  t^ese  cases,  it  appears  tba^  a  pariy  6i^d« 
or  likely  to  be  so,  is  entitled  to  p^  a  discov^rv  whether  if^  party  siiu^^ 
or  any  other,  has  the  right  to  the  sulSiject  in  dispute.  At  all  eyen^s,  tbp 
plaintiffs  ace.entitled  to  a  discovery  whethi^r  aby  payroept  of  ajgjystment^tithf 
was  ever  made  by  the  occupiers  of  the  l^ds  now  l^eid  by  t^eip  i  a  <ie.ipm|:||jr 
covering  too  much  is  bad  in  toto. 

Burton,  in  reply.— The  answer  does  not  over-ruje  the  4^Qi\i9rrei:.  %he 
discovery  prayed  and  deq^urred  to  is  of  the  particular  nature  of  th^  deftipd? 
ant*s  title  $  the  answer  only  avers  that  they  have  a  titles  that  they  ar^ 
lawfully  seised,  without  saying  how.  In  the  case  before  Lord  UAi|owipaa> 
Xfetcaljf  V.  Harvey,  the  discovery  was  soug)it  for  tte  purpose  qf  dtfeu4iog 
the  possession  ;  here  to  disturb  it.  In  all  the  oth^r  cases,  the  p4|rty.  praying 
the  discovery  had  some  interest  in  the.  4[ubj^  of  it ;  here  nope  is  ji^efc^i^^ 
1£  there  is  any  slip  in  the  form  of  th^  demurn^,  it  is  ppen  tp  ft^  4c|fi^di|{itf 
to  demur  ore  tenut  on  payment  of  costs,  or  the  court  may  granl  an  agfiffi^t 
meat.  It  would  be  an  extreme  hardship  if,  by  a  flip. of  tbi^  ^n^,  fk.Krty 
were  obliged  to  discover  the  whole  of 'hi^  title,  aod^set  for^h  l^,  ^ifio^.  fi^.  if 
here  also  prayed ;  and  so  to  expose  himself  to  the  a^U^k^  bolj^pf  Mie  fWA^ 
tiffs  and  of  every  other  person. 

Etrk,  Ch.  B. — A  demurrer  ofe  tenus  is  oQly  ^llowef)  upon  new  gfffimA'i; 

not  where  i\  demurrer  in  paper,  on  the  same  point,  ha^  already  kP^  iVfWr 

ruled.    If  there  were  merits,  one  would  b«e  inqliqed  tb,ailow  an  ameudtneut  j 

but  what  lytional  objection  can  the  defendants  have  to  say  what  is  the  ivif 

ttt're 

(1)  They  sUked,  that  in  diat  case  the     fesm  Id  hare.depe  se.   Sm  the 
Lord  CfavaotUor  had  permitted  the  deleod*      ag^  hefore  the  ooort,  4  Bio.  11. 
eat  to  ameBd  die  denrarrer ;  hut  he  docs  aot 
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tilre  of  (heir  title,  when  they  must  prove  it  in  the  other  cause  ?  It  is  diffi- 
•cult  to  draw  a  line  in  what  cases  a  discovery  ought  to  be  granted  ;  as  Where 
the  tenant  is  fearful  of  being  harrassed  by  different  claimants  of  the  impro- 
priation. Here  the  title  is  put  in  issue  by  the  original  suit>  and  therdfore 
the  plaintiffs  are  entitled  to  have  a  discovery  of  the  nature  of  it.  But  the 
court  will  eierdse  their  discretion  in  allowing  the  plaintiffs  to  search  into 
the  title  any  further  than  for  the  purposes  of  the  suit.  The  rule  laid  down 
by  Lord  HARDwicaE  goes  very  far  ;  and  I  should  not  be  inclined  to  follow 
it  to  that  extent,  without  examining  further  into  the  authority  of  the  deci- 
sion.  But  here  the  demurrer  is  bad  upon  other  grounds,  and  it  is  unne- 
cessary to  go  into  that  question. 

Thompson,  B.*-The  demurrer  is  bad,  as  covering  too  mudi.  llie  de- 
fendants are  bound  to  set  forth  whether  any  payments  of  agistment  tithe 
have  been  made  by  the  predecessors  of  the  plaintiffs  in  their  farms. 

The  demurrer  was  over*ruled. 


THIS  suit  was  brought  by  the  plaintiff  as  rector  of  the  parish  of  Stilling* 
ton  in  Norfolk,  against  the  defendants,  occupiers  of  land  there,  for  an 


t.  32  Geo.  3.    1792.    Scacc. 
Atkinson  v.  Folkes.     [1  Anstr.  67.]     Gwill.  1376. 

A  rector  baying 

come  to  an 

•greemeQt  with 

his  pariBhioners  account  of  tithes  from  Michaelmas  1785. 

for  tithes,  can^  The  plaintiff,  from  the  time  of  his  becoming  rector,  in  July  1782,  till 
not  in  equity  Michaelmas  1784,  received  from  the  defendants  and  other  parishioners  a 
non-reside^uce  Composition  in  lieu  of  tithes,  but  no  written  contmct  had  been  entered  into, 
to  avoid  the  At  that  time  he  entered  into  a  written  agreement  with  all  the  occupiers  of 
agreement  "  land  within  the  parish,  by  which  it  was  settled,  that  the  composition  should 
iStofa.8achan  be  advanced  30/.  a-year  in  the  whole,  from  Michaelmas  1784,  for  21  years, 
^nvU^^'the  ^  ^^  P^^  ^y  ^^^  parishioners  in  the  proportions  thereby  ascertained;  and 
13orl4of£liz.  that  proper  articles  of  agreement  for  that  purpose  should  be  made  out  and 

executed  by  all  parties  concerned.  No  further  agreement  was  ever  entered 
into,  although  a  draught  was  prepared  and  sent  by  some  of  the  defendants 
to  the  plaintiff  for  that  purpose  at  his  request.  The  plaintiff  received  the 
augmented  composition  up  to  Michaelmas  1785 ;  but  refused  to  receive  any 
subsequent  to  that  time,  when  tendered  by  the  defendants,  on  the  ground 
of  his  having  been  resident  at  a  distance  frt>m  his  parish  for  more  than  eighty 
days  in  one  year,  between  Michaelmas  1784  and  Michaelmas  1785,  and 
having  given  them  notice  to  set  out  the  tithes  in  kind  from  that  time.  The 
defendants  insisted  ^at  the  plaintiff  could  not  set  up  his  own  non-residence 
to  avoid  his  agreement. ' 

Burton,  Hollut,  and  Piumer,  for  the  plalntiff.-^The  rector  is,  of  common 
right,  entitled  to  have  tithes  in  kind,  and  if  they  are  not  set  out,  to  come 
,  into  this  court  for  an  account,  unless  the  defendant  can  shew  that  he  is  bound 
by  a  valid  subsisting  agreement  to  take  a  composition.  The  agreement  of 
1784  is  avoided  by  the  subsequent  non- residence  of  the  plaintiff,  in  whatever 
light  it  may  'be  viewed.  If  it  is  to  be  considered  as  a  lease,  it  is  declared 
void  by  the  statute  13  £liz.  c.  20 ;  if  only  an  agreement,  it  is  within  the  14 
Eliz.  c.  11.  i  15 ;  and  as  an  annual  composition,  it  is  determined  by  the 
iKytioe. 

Those  statutes  declare  all  leases  in  the  situation  of  the  present,  not 
merely  voidable,  but  absolutely  void ;  and  it  has  been  so  held  in  many  cases. 
Shepherdy.Tkoouhie,  IBulst.  111.  Webb  v.  Hargrave,  Moore,  tMl.  Jennings 
V.  HmthnDoite,  Yelv.  106.  Doe  ex  detn.  Crisp  v.  Barber,  2  Term  Rep.  749. 
Therefore  whenevei  the  fact  of  non-residence  for  eighty  days  is  proved,  the 
court  will  annex  the  legal  consequence  of  that  fact,  as  upon  felony,  or  an 
act  of  bankruptcy  beibg  found,  whatever  party  may  happen  to  be  benefited 
by  it;  '    •  -  ■      ,■ 

The  distinction  is,  that  where  any  avoidance  is  created  in  favour  of  an 

individual ; '  as  where  a  lease  by  the  predecessor  for  more  than  twenty-one 

•*'*•'  years 
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years  is  declared  roid,  for  the  benefit  of  the  successor,  there  the  party  who 
made  the  lease  is  estopped  from  impeaching  its  validity.  But  where  the 
avoidance  is  inflicted  as  a  penalty^  upon  proceedings  contrary  to  public 
policy^  a  particeps  criminis  may  avail  himself  of  it ;  as  in  cases  of  usurious 
contracts^  gaming  transactions,  marriage  brokage  bonds,  &c.  And  in  these 
cases^  equity  will  assist  the  complainant  whose  case  happens  to  be  inter- 
woven with  the  rule  of  public  policy,  although  he  himself  is  not  otherwise 
entitled  to  its  assistance. 

The  statute  LB  Eliz.  is  made  for  the  purpose  of  compelling  residence  of 
clergymen.  For  this  end  it  employs  two  different  expedients  }  first,  a  pe- 
cuniary penalty  on  the  clergyman  himself;  secondly,  the  penalty  of  avoidance^ 
operating  against  the  lessee  of  his  benefice  as  well  as  himself;  and  therefore 
making  it  his  interest  to  watch  that  the  clergyman  shall  perform  his  duty  to 
the  public.  This  statute,  however,  only  reaching  actual  leases,  contrivances 
were  soon  found  out  to  evade  it,  by  resorting  to  less  solemn  contracts,  to 
supply  the  place  of  leases.  To  remedy  this  evil,  the  statute  14  Eliz.  extends 
to  all  ''  contracts,  &c,  for  suffering  or  permitting  any  person  to  enjoy  any 
benefice,  &c.  or  to  take  profits  or  fruits  thereol^'*  which  the  contract  of 
1784  clearly  is.  " 

The  intent  of  the  legislature  in  these  statutes,  is  not  to  consult  the  interest 
of  the  landholders,  but  that  the  people  may  be  instructed  in  morality  and 
religion.  This  public  end  will  be  e(]ually  defeated  by  whatever  mode  it 
may  be  contrived  that  others  shall  enjoy  the  profits  of  the  benefice,  and  re- 
mit a  rent  to  the  clergyman,  without  his  being  obliged  to  reside,  ibr  col- 
lecting the  fruits  and  performing  the  duty.  A  demise  to  a  single  lessee  is 
not  so  dangerous  in  the  view  of  public  policy  as  a  contract  like  the  present^' 
by  which  all  the  occupiers  of  land  in  the  parish  are  united  in  interest  with 
tiie  clergyman^  to  wink  at  his  non-residence  and  defeat  the  intention  of  the 
legislature.  It  seems  more  particularly  to  have  been  intended,  that  the  in- 
cumbent should  be  allowed  to  take  advantage  df  the  avoidance ;  for  the 
act  recites  the  mischief  to  be  remedied  to  be,  ^  that  the  livings  appointed 
for  ecclesiastical  persons  may  not,  by  corrupt  and  indirect  dealings,  be  trans-  / 
ferred  to  other  uses.**  So  that  the  interest  of  the  church  is  particularly 
meant  to  be  guarded.  If  the  plaintiff  had  sued  for  the  composition,  there 
is  no  doubt  that  he  would  have  been  barred  by  the  statute  14  Eliz.  Then 
if  he  cannot  sue  for  tithes  in  kind,  he  has  no  remedy  whatever^  and  must 
totally  lose  the  profits  of  his  benefice,  which  it  will  be  admitted  never  was 
the  intention  of  the  law.  If  the  plaintiff  was  legally  entitled  to  tithes  in 
kind,  the  defendants  having  neglected  to  set  them  out,  he  must  have  an 
account  in  this  court,  whatever  may  have  been  the  origin  of  his  legal  daim. 

Partridge^  Oraham,  and  Ainge,  for  the  defendants. — ^The  statutes  13  and 
14  Eliz.  do  not  affect  the  agreement  between  the  parties;  for  it  was  only  an 
executory  contract.  If  formal  articles  had  actually  been  executed^  there 
might  have  been  a  question  whether  they  came  within  the  statutes ;  but  it 
clearly  was  not  the  intention  that  this  writing,  of  Michaelmas  1794,  should 
femain  as  the  effectual  contract  between  them  ;  and  therefore  equity  will 
not  execute  it,  so  as'to  bring  innocent  parties  within  a  penalty;  but  will 
consider  it  as  still  executory  and  binding.  Even  if  executed,  it  would  not 
come  within  these  statutes.  The  legislature  have  there  in  view  three  de- 
scriptions of  persons,  the  parson,  the  lessee  of  his  benefice,  and  the  parish- 
ioners. The  provisions  were  intended  for  the  benefit  of  the  latter  j  part  of 
tiie  evil  to  be  remedied  being,  that  the  formers  were  harrasscd'  by  lay  lessees, 
strangers  to  them.  The  end  aimed  at  is,  that  the  living  may  not  be  trans- 
ferred to  other  uses.  But  here  is  no  transfer,  no  third  person  substituted 
In  the  place  of  the  minister,  but  only  another  mode  adopted  for  his'receiv<<> 
fag  the  same  value.  The  13  Eliz.  avoids  all  leases  of  behefices»  The' 
14  Eliz.  Was  made  to  include  "  &11  agreements,  which  in  law  are  hot  taken' 
to  be  leases,  although  in  fact  they  amount  to  as  much ;"  plainly  meaning 
those  agreements  only  which  are  in  the  nature  of  leases.  But  an  agreemeiit 
that  the  occupiers  shall  retain  their  tithes  and  pay  a  composition,  is  not  a 
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n.92.  Iea3e>  nor  io  ^e  Di^^urc  of  a  Ifi^^ ;  b^t  n^tixfof  iai1\e  n&lurs  of  ^aextin^ah- 
ATKINSON  inqnt^  pr  of  aii  anoufd  s^le  of  tt^e  titben^  AU  l^^^B,  wfietjber  legal  o?  equi- 
ttfble,  mak^  tlie  l^aee  rateaole  tg  th«ti>opr  i  buton  aooippositionfor  ^theSji 
^e  paraoQ  ip^mf|iQ§  rateable,  aad,  no^  tbf^  o^api^r  who  retains  the  titbisa. 
K;  ViQ.  427,  ca.  7.  An  agreement  that  tjhe  occMpiera  shall  retain  their 
titjie^^  c^pot  be  meanf  to  be  ii^duded  in  the  p^nal  part  of  these  statates  i 
for  the  18  Eliz.  c.  11»  a  statute  in  pari  tnfiteria,  in  ca^e  pf  the  breach  of  the 
former  provisions^  authorizes  the  occupiers  to  retain  their  tithes ;  which 
wppld  be  to  affirm  this  agreement^  instead  of  dissolving  it.  But  even  if  this 
agreement  dpes  come  within  the  statuteii  yet.  tbe.  pardon  himself  cannot  tak/e 
advantage  of  it^  so  as  to  profit  by  his  own  wrong.  For  thpugh  the  statute 
mj^,  that  such  leii^es  shall  b^  vqjd^  yet  that  is  often  ufidecstood  in  a  limited 
s^ense  -,  as  wl^ere  leases  by  tenants,  io  tail>  beyond  ^wenty-one  year8>  are  de« 
ciared  tab,e  wholly  null  and  void  to  all  intents,  aod  purposes^  yet  the  lessor 
l^imself  cai^npt  ^ake  advantage  of  that  avoi()ao^.  AU  tb^  cases  upoi^  the 
^^ept.  subject,  are  of  the  parisbioi)era  or  ottb^ra  no.^  privy  to  the.  unlawful 
act«  taking  advantage  of  it.  Agreements  with  tbQ  parishioners  tend  to  the 
honor  and  peac^  of  the.  churpb>  and  the  beneQt  of  a^l  p^es ;  bu^  they  never 
can  be  entered  into,  if  binding  on  the  parishioner,  and  liable  isf>,  be  dissolyoci 
l)jr  t(be  paj»<v^  at  pleasure.  Such  a  privily  in  lUm  would  generally  b^  a 
bigh  tempta,tiojQ,  tp  non-ip^aidence^  which  th^  statutes  mean  to  guard  against* 
L^  a  cojort  of  equity  it  is  a^general  rule,  that  a  party  must  do  oquity  before 
he  can  seek  it,  I'he  plaintiff  rests  on  his  tu^viQg  broken  th^  lavf ,  a?  freeing 
hij^n  fi^om  his  fiur  contracts,  and  expeqt?.  tbjs  CQui;t  to  a^t^i^t  his  uncQ9- 
spientioivs  oIihiIQ  iQ  tbe,  first  instance^  b^ajr^  having  ^ven  i^tei;nptecl  to 
establish  it  at  lam 

The  cau^e  s;tQQd  over  tq  this  day^  ii^hen  t)^  ppinioti  of  thQ  court  was  de- 
liver«|d  by  Ho^Tn^M,  Baron.— The  plaintiff,  in  thifl^  e^,  s)ii^  for  tithes  in 
Kind,  ressting  op  his  ow^  non-residence  of  more  tbap  eighty  dagrs,  a3  arcdd- 
ipg  tbe  coq^osition.  The  defendiints  ipsist  c^n  tbat|agreemaot  as  still 
simaisting  and  va}id  y  and  for  thepi  two.  poiq^  have  be^ea  mad^  First,  thai 
ti^e  plaintive  is  not  to  be  allowed  to  come  into  a  court,  of  eqi^ty  to  set  aside, 
by bia  owxi  illegajlf  act,  ^n  agreement  &irly  entered  into.  Secondly,  that  the 
agre^ei^t  ii\  question  is  pot  a  lea^oi  agreepieo^Mp/thin  the  oiikeaniqg;  of  the 
^aai)dl4£li9.   . 

Ab  tp  the  first  pointy  it  is.a  general  apd  v^  ci(d.ru]e»  tJhfltt  a.plfuntiff  most 
come.i^to  tfijis  court  vnth  dean  hands ;  a^d  this  is  more  fw^cularly  the  case 
with  a,  cVei;^man  coming  here,  whom  we  w^l  neither  cowUepsAce  in  the 
breach  o^  a  positive  statute,  nor  in  the  n^lect  of  his  religipua  duties,  lb 
apsiyef  to  tj^is  gepei:al  rule^  it  has  b^n  ip^isted  on.thebehdf  of  thev  plaintiff^ 
tifa^  eqiii^,  doe^  reljleye  in  many  cases^  where  the  par^  sui^g  is  pankepi 
cTminUf  a;^  in  marriage  brokage  bonds,  and  other  transactions  ^gaipst.public 
PpVcy ;  aUbtijp^h  there  the  relief  is  only  in  eqpity,  whereas  the^e  statutes 
avoid  the.  egree^Pien^  at  law  also.  Cas^  baye^also  been  cited  to.  shew  tW 
tjl;^  pacsoi^ .  hjin^elf  haa  b/sen,  allpwed  to  take  advantage  of  thjese  statutea  to 
av/ifid  hia  o^n  lease  ^  particularly  the  case  of  Wehh  y.  0argr^ce,  Hoor,  6^11^ 
aii^  the  caj^  ii^  Yelverton ;  but,these.Tery  litt'lfsrasenible.th&piie/s^iit^  Ip. 
t^  qafSe  beflpi^^t^^  ttu^^seemq  to  be  np.ro^Qipi  fordpubt..  Thefdaintiff  is 
att^ptipg.  tp  pervert  tbe  plain,  intent  of  an  act  of  parlianxent^  so  as  to  get 
rid  of  a  disftdvant^epp^  cppjti9>ct,by  his  pwp  iUe^al  opndppt^  and  the  qpesr 
tipn  ia  not  whether  lie  can  pltim^tely  succeed  in  this  attempt.  The  common, 
law  is^  open  to  him,  or  he  may.,  sue  for  h|s  tithes  in.^e  ecclesiasjtidsl  ooui:t } 
but  a  court  of  equity  ca^mot  interfeie  in  aid.  of.  hU  unconsdep.ttOQa  p);o- 
,ceediiig», 
.  Thjis  bejfig  thp  pi;dUmi||^,part  o)^  the.ca,pfbe,  itbecopaea^uppecesff^rfor 
u^,tp  copi^fffsi^the  secopd  qi^tbn,.  ^betber  the  present  agreemepi.cfimea 
^ithin  t)^  true  coos<irviction  o£  the  13  and  l^Ejaz. ;  alt^ppgb^  if  it  were  ne- 
cses^ry  to  en^  into  th^t  ques^on^  there  does  not  appear  to,  us  .to  be  p^uch 
dppbt  oi^  difficulty  in  i^  Bpf  we  d^  iv>^  ifieaix  to  degi4e  ppp^  l^t^poipf,  as. 
the  plaintiff  fails  before  hi^  case  reachea  that  kpgttL  Th^bill  mi;^  be 
dismissed  with  costs.  M.  33 
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M.  33  Geo.  3.    179^.    Scacc.  ^^^2 

Otiver  V.  HaiyiDood.     \\  Anstr.  82.5     S.  C.  by  the  name  of  OKver  r.       ^^     ', 

Baheweil,  Gwill.  1881.  ^^^ 

nr^IS  was  a  bill  by  the  rector  for  tithes^  against  the  defendants^  his  Bill  for  tithes, 
^   l^arishioiiers,  stating  that  the  right  to  td^e  them  in  kind  from  the  dif-   praying  diaco- 
ferent  defendants,  accrued  at  different  periods  i  and  prayed  a  discovery,  Jf^^!?*?" 
whether  the  defendants  hare  hot  combined  together  to  support  one  another  ^  not  asMd- 
against  the  plaintiff  as  parson.    The  defendants  demurredj  to  the  disco-  ated  together  in 
Tery  sought,  as  sabjecting  them  to  a  penalty^  thdr  defence ; 

Burton  and  Hollisi  for  the  demurrer,  contended  that  this  prayer  of  discovery  *.  ^^J"**'  ^ 
was  void,  as  calling  on  the  defendants  to  tell  whether  they  were  guilty  df  ^|j[{^J|^^ 
miuntenance  or  not ;  for  the  title  of  each  to  resist  the  payment  of  tithes  is   on  the  ground 
different ;  one  is  exempted  by  a  modus,  another  by  a  composition ;  and  so  no  that  the  oombi* 
unity  of  interest  can  exist ;  and  if  he  who  is  exempted  by  a  composition,  dis-  nation  amount 
ciovers  his  having  agreed  to  support  the  expences  of  one  wno  sets  up  a  Ji^^][J3l*w«a 
modus,  he  is  confessing  himself  guilty  of  maintenance :  and  here  the  right  either  criminal 
of  the  parson  commences  against  them  at  different  times }  so  that  the  asso-  or  not ;  if  the 
dating  for  defence  of  all  the  suits,  would  make  some  defend  the  suits  of  foraaier,thedit* 
the  oUiers,  for  tithes  due  before  the  claim  upon  themselves  b^ns^  in  which  JJJbJSmted 
there  can  be  no  pretence  of  unity  of  interest.  ^  It  ^f^M     ' 

Partridge,  Romilly,  and  Rider  contra,  argued  that  this  was  no  maintenance  j   sabject  th^  de- 
fer the  demand  against  all  being  of  the  same  nature,  the  time  when  it  com7>   feo^Ants  to  a 
roenced  is  immaterial,  only  going  to  the  quantity  of  the  demand  against  ^Ji^u^^''^e 
each  :  and  therefore  their  joining  is  to  resist  a  common  aemand  upon  them.   aiscoFery  waa  ' 
The  joining  them  in  one  bill  shews  that  their  interests  are  considered  in  law  ivelen. 
as  one  3  and  if  there  was  any  objection  to  it,  the  demurrer  should  have 
been  to  the  whole  bill  for  joining  separate  demands.     But  the  interest  of  the 
parishioners  is  always  considered  as  joint  against  the  parson,  as  that  of  the 
tenants  of  a  manor  against  the  landlord  ;  and  therefore  it  is,  that  the  courts 
will  allow  a  bill  or  defence  of  a  few  in  th^  name  of  the  whole,  to  bind  the 
commod-right :  at  least  it  may  not  be  a  criminal  association ;  and  surely  it 
is  no  cause  of  demurrer,  that  they  may  be  subject  to  a  penalty^  but  only 
where  it  appears  that  they  must  be  so. 

HoTHAM,  barod. — Either  the  combination  is  criminal^  or  it  is  not  3  if  it 
is,  then  the  discovery  cannot  be  granted,  as  subjecting  the  defendants  to  a 
penalty ;  if  it  b  not  criminal,  then  the  discovery  is  useless  and  impertinent  | 
and  tiierefore  the  demurrer  must,  on  either  groud,  be  allowed. 

M.  38  Geo.  3.    1793-    Scacc. 
JToals  V.  /Falley.     [1  Anatr.  100.]     Gwill.  1383. 

ON  exceptions  taken  to  the  answer,  it  appeared  that  this  bill  was  for  in  a  bm  for  the 
tithes,  and  prajed  an  account  of  the  single  value  of  the  tithes,  and  that  imgle  valoe  of 
the  defendant  might  be  decreed  to  pay  such  rfngle  vahife,  but  did  not  ex-  ^^^^^ 
pmaAf  waive  the  petudty ;  send  on  this  ground,  praZhr^ 

Alexander  argued,  that  the  defendant  was  not  bouiid  to  discover  upon  ^ruve  the 
Ikfs  MD,  as  he  was  thereby  subjectifig  hhnsdf  to  the  penalty  at  low,  the  treble  Talne. 
plaintiff  not  having  waived  the  treble  value,  although  he  only  seeks  the 
single  value  from  this  court,  which  is  the  same  as  an  account  of  tithes 
aitfiply.  The  constant  praetice  iff  to  waive  it  expressly  f  and  the  case  in 
BaAfcory,  199,  must  therefore  be  a  mistaike,  for  It  supposes  this  practice 
sftMlcfnat^. 

Haft,  dmtrU,  contended  that  the  prayer  of  the  sinj^e  value  was  in  fact  an 
^ttf  to  li^ctftpt that,  and  therefore  a  Waiv^  of  the  penalty;  and  relied- on 
0tillb.  109, 

Tht  cctCLTt  were  of  that  ophKon  ;  for  a  waiver  ifi  equity  is  no  bar  at  law. 
Vat  otAj  a  ground  for  the  interpds?tion  of  the  courts  of  equity  -,  and  an  in* 
jtlnbtioh  Would  be  granted  agaiMt  suing  for  the  penalty,  as  well  upon  this 
liUplied  waiVer,  as  upon  the  most  express. 

2  B  2  E.  33 


37i  TITHE  CASES.. 

^^  ^  £.33  Geo.  a    1793.    K,B. 

1^  Mitchell  v.Waiker.    [5  T.  Rep.  260.]     Gwill.  1383. 


In  debt  on  2  T|EBT  for  not  setting  out  tithes  under  the  2  &  3  Ed.  6.  c.  13.  The  de- 
luid  3  Edw.  6.  MJ  claration  stated  that  the  plaintifiP  was  rector  of  the  parish  ofThomhill, 
^'ttf "  ^*"t^'  *°^  *®  ^^^^  ^^  entitled  to  all  manner  of  tithes  within  the  same,  except^  &c.  j 
tiSSf  where  *"^  ^^^  *^®  defendant  on  the  1st  of  January,  1791,  occtlpied  twenty-two 
the  declantioii  acres  of  land,  called  Headfield  Closes,  within  the  said  parish,  and  that  the 
suted  diatthey  tithes  of  com  and  grain  yearly  arising  from  the  said  land  of  ^e  defendant*8 
were  within  within  forty  years  next  before  the  makiiig  of  a  certain  act  of  parliament 
Mxf  ift^  the  ^^^  *^  the  2  &  3  Ed.  6.  entitled  "  an  act  for  payment  of  tithes,"  and  then 
statute,  of  were,  of  right  yielded  and  payable,  and  yielded  and  paid,  to  the  rector  of  the 
light  yielded  said  parish,  &c.  5  and  that  defendant  being  so  occupier,  and  the  plain- 
"*a  ^w^^  i\9so  being  rector*  &c.  he,  the  defendant,  on  the  1st  of  November,  1791, 
™S^^dcnce  P^o^g^ed  his  said  land,  and  sowed  the  same  with  corn,  &c.  and  afterwards,  &c. 
thatW  land  reap^,  &c.  the  tithe  of  all  which  said  corn,  &c.  did  of  right  belong  and  ap- 
had  always  pertain  to  the  plaintiff  as  rector  as  aforesaid,  and  of  right  ought  to  have  been 
i!!i'*"S?'  separated  from  the  other  nine  parts  thereof,  and  to  have  been  yielded  and 
p^re'  Md*  P"^  *®  *"™  >  y^  ^^  defendant  well  knowing  the  premises,  but  not  regarding: 
^l^Terwith-  ^^  Statute,  &c.,  did  not  justly  divide,  &c.,  the  tenth  part  of  the  said  com^ 
in  living  me-  &c.,  but  took  and  carried  away  all  the  said  corn,  &c.,  before  it  was  di- 
mory  paid  any  tided,  &c.,  contrary  to  the  statute ;  the  declaration  then  alleged  the  value 

^ffide^t'to dc-  ^^  ^^  ***^®  ^^^  *^^y  ^  ^  ^^'  ^-  ^^^  demanded  treble  the  value.  The 
feat  the  action,  defendant  pleaded  nil  debet,  on  which  issue  was  joined. 

This  cause  was  tried  at  Uie  last  York  assizes  before  Bullbr,  J.  when  it 
appeared  that  the  land  in  question,  which  was  within  the  parish,  as  feet  back 
ias  any  witness  knew,  had  been  in  grass,  and  had  been  ploughed  for  the  first 
time  within  their  knowlege  in  1791 3  and  no  evidence  was  given  of  its  ever 
having  paid  tithe. 

The  statute  2  &  3  Ed.  6.  c.  13.  enacts  *'  That  every  of  the  king's  subjects 
shall  from  henceforth  truly  and  justly,  without  fraud  or  guile,  divide,  set 
out,  yield,  and  pay,  all  manner  of  their  predial  tithes  in  their  proper  kind 
as  they  arise  and  happen,  in  such  manner  and  form  as  hath  been  of  r^ht 
yielded  and  paid  within  forty  years  next  before  the  making  of  this  act,  or  of 
right  or  custom  ought  to  have  been  paid;  and  that  no  person  shall  from 
henceforth  take  or  carry  away  any  such  or  like  tithes  which  have  been 
yielded  or  paid  within  the  said  forty  years,  or  of  right  ought  to  have  been 
paid  in  the  place  or  places  titheable  of  the  same,  before  he  hath  justly  di- 
vided or  set  forth  for  the  tithe  thereof  the  tenth  part  of  the  same,  &c.  under 
the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  taken  or  carried  away.*' 
Chambre  for  the  defendant  contended  at  the  trial  that  the  jury  were  bound 
to  find  for  him,  unless  they  found  that  tithes  had  actually  been  paid  in  re- 
spect of  this  land  within  forty  years  before  the  statute,  of  which  there  was 
no  evidence  :  on  the  contrary,  tiie  evidence  given  rather  went  to  rebut  such 
a  presumption,  and  was  sufficient  to  warrant  the  jury  in  presuming  a  grant 
in  favour  of  the  defendant.     A  verdict  however  was  g^ven  by  the  learned 
judge's  direction  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  court  should  think  the  evidence  insufficient  to  support 
the  action. 

A  rule  having  since  been  obtained  to  enter  a  nonsuit, 
Iauo  now  shewed  cause  against  it.    There  is  no  case  wherein  it  has  been 
held  necessary  to  prove  that  the  lands  had  paid  tithe  within  forty  years  next 
N  befbre  the  statute  of  Ed.  6.  in  order  to  maintain  such  an  action  aa  the  pr^ 

sent.  Lord  Cokb,  2  Inst.  649-60.,  treating  of  this  branch  of  the  statute, 
takes  no  notice  of  it  The  presumption  of  law  is  that  all  land  is  titheable  f 
and  the  ontu  of  proving  an  exemption  in  favour  of  any  particular  land  lies  on 
the  party  claiming  it :  nor  has  it  ever  been  held  sufficient  to  shew  that  the 
land  has  not  paid  tithe  before  within  living  memory ;  though  that  port  of 
evidence  may  be  applicable  to  identify  lands  in  old  deeds  which  were  dis- 
charged of  tithe  by  some  legal  exemption ;  but  here  no  such  evidence  was 

given. 
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g^iven.     He  wa^  then  stopped  bjr  the  courts  as  were  also  CockeU,  Serjeant,         1793. 
and  Ldmbe  on  the  same  side,  xitchell 

Chambre  and  iVood,  conlrd.    The  objection  that  there  was  not  sufficient       *[;, 

evidence  to  support  the  action  is  decisive  -,  1st,  on  the  words  of  the  statute  j 
2ndiy,  on  the  Authority  of  cases )  and  ddly,  oil  the  presumption  of  a  grant. 
1.  The  words  of  the  statute  are  express^  that  no  person  shall  take  away  the 
predial  tithe  Which  hath  been  yielded,  or  paid,  or  ought  to  have  been  paid 
within  forty  years  next  before  the  making  of  the  act,  &c.  The  penalty  is 
confined  in  terms  to  such  cases  :  and  if  it  is  to  be  extended  to  all  tithe>  whe- 
fher  paid  or  payable  within  forty  years  next  before  the  statute  or  not,  those 
words  win  be  rendered  nugatory.  Now  there  was  not  even  the  slightest  evi- 
dence offered  to  shew  that  this  land  had  paid  tithes  within  the  forty  years. 
There  can  be  no,  presumption  of  law  in  this  casej^i)ecause  this  is  not  an 
action  for  any  common  law  right,  but  for  a  penalty  under  a  statute,  wi(^hia 
the  precise  words  of  which  the  party  seeking  to  recover  such  penalty  must 
bring  his  case.  The  statute  expressly  confines  the  penalty  to  cases  in  which 
such  t.  e.  predial,  tithes  had  been  paid  or  ought  to  have  been  paid  within 
forty  years  before.  But  however  the  presumption  may  be  in  ordinary  cases,! 
the  evidence  given  in  this  case  affords  a  strong  presumption  against  the  plain- 
tiff ;  for  it  goes  to  prove  that  the  land  had  always  been  in  pasture,  and  con- 
sequently could  not  have  paid  predial  tithe  at  any  time  before.  And  though 
this  evidence  might  not  be  sufficient  to  exempt  the^ands  from  payment  of 
tithes  altogether^  yet  it  is  a  sufficient  defence  in  this  action  on  a  penal  sta.- 
tute  ;  and  the  plaintiff  may  still  sue  in  the  spiritual  court.  But  2dly,  the 
case  of  Lord  Mansfieid  v.  Clarke,  M.  9  Geo.  3.  C.  B.  (1)  is  decisive  that  some 
evidence  of  pajrment  having  been  made  within  forty  years  next  before  the 
statute  is  necessary.  The  court  there  granted  a  new  trial  for  the  defect  of 
such  evidence  for  die  plaintiff.  In  the  argument  of  that  case  was  cited  ano- 
ther of  Aldenbroke  v.  Stokes,  tried  before  Lord  €h.  J.  Willes  at  Stafford 
assizes,  1745,  which  was  ai  similar  action  on  the  statute  2^3  Ed.  0.  for 
subtraction  of  tithes ;  where  the  learned  judge  non- suited  the  plaintiff  for 
not  proving  payment  of  tithes  within  forty  years  before  the  action,  in  ana- 
logy to  the  limitation  of  tithe  in  the  statute.  And  that  dedsion  was  cited 
by  Mr.  Wilbraham  before  Lord  Uardwicee  in  the  case  of  Rotheram  v.  Fan-' 
show,  and  approved  by  the  court.  3dly,  The  non-payment  of  tithes  within 
memory  was  evidence  of  a  grant  of  the  tithes.  It  was  so  considered  in  the 
case  of  Lord  Mansfield  v.  Clarke, 

The  court  wished  the  question  to  be  put  upon  the  record  if  the  defendant's 
counsel  thought  it  with  his  client  -,  but  the  other  side  objected  on  account 
6f  the  expence. 

Lord  Kbnyon,-^  Ch.  J.  Since  it  is  necessary  for  us  to  give  our  opinion,  I 
confess  my  inclination  is  strongly  in  support  of  the  action  ;  for  though  the 
defendant's  argument  would  have  great  weight  if  we  were  now  to  decide  on 
the  statute  of  Ed.  G.  for  the  first  time,  yet  the  usage  has  constantly  been 
against  the  necessity  of  the  proof  contended  for  by  the  defendant  under  the 
statute.  And  I  remember  many  actions  tried,  where  the  lands  in  respect  of 
which  the  tithes  were  claimed  were  lately  inclosed^  and  where  the  same  ob- 
jection, had  it  been  available,  must  have  prevailed,  but  the  plaintiffs  reco- 
Tered  in  all  of  them.  The  statute  of  Ed.  6.  was  passed  soon  after  the  disso- 
lution of  the'  religious  houses  in  this  kingdnm,  before  which  time  the  tithes 
were  in  the  hands  of  religious  men,  and  the  usual  remedy  for  the  subtrac- 
tion of  them  was  in  the  ecclesiastical  courts.  But  when  tithes  became  lay 
fees,  it  was  thought  necessary  to  provide  a  remedy  for  such  injuries  in  the 
temporal  courts,  and  therefore  the  statute  was  passed  for  that  purpose. 
Now  it  is  not  disputed  but  that  these  lands  are  titheable,  and  that  payment 
may  be  enforced  by  a  more  expensive  mode  of  proceeding.  Laymen  cannot 
prescribe  in  non  dedmando.  The  non-payment  of  tithe,  of  itself  signifies 
nothing :  tithe  is  every  day  claimed  for  lands  inclosed  out  of  wastes  which 
a^ver  (latd  tithe  before.    The  oply  objection  then  is  to  the  form  of  tiie  ac- 

tion^ 

"(1)  ^Mle,p.  233. 
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tion»  Which  I  do  not  think  well  founded.  The  words  of  the  etatnte  extend 
to  tithe  paid^  ''  or  which  of  right  or  custom  ought  to  have  been  paid.*' 
Now  what  ground  have  we  for  sajii:^  that  tithe  ought  not  to  have  been  paid 
here?  The  presumption  of  biw  i^iia  favour  of  ttie  rector.  And  I  never 
heard  that  a  difiPerent  sort  of  proof  of  tit^e  was  required  |i)  this  from  aay 
other  form  of  proceeding  for  the  recovery  ojf  tithes.  Mr.  Jus^  Yat»*>  ^ 
a  case^  the  name  of  which  I  thin^  was  KynatUm  v.  X)ick8<nij  thought  the 
same  evidence  applicable  in  this  as  in  aay  other  case.  In  tl^e  C9se  cited  af 
Lord  Mansfield  v.  Clarke,  the  declaration  was  drawn  difiefeatly  t^op^  the  pre- 
sent; for  there  it  lyas  only  stated  that  the  tithes  had  beei^  pai4  within  fortj 
years  before  the  statute ;  the  court  went  on  that  distinction ;  a^d  they  or* 
dered  the  declAration  to  be  amended  before  the  second  triai,.  and  the  word 
"  payable'*  to  be  inserted. 

BuLLBR,  J.  With  respect  to  the  presumption  of  a  grant  in  fiivour  of  the 
defendant^  I  thought  I  could  not  leave  that  question  to  the  jury  without  some 
evidence  to  support  it^  and  here  was.  none.  If  indeed  it  had  appeared  thai 
this  land  had  been  ploughed  before^  and  yet  no  tithe  had  been  exacted  for 
it,  that  might  have  aSbrded  some  ground  for  such  a  presumption :  and  ac* 
cording  to  my  note  of  the  case  of  Lord  MoMifieid  v.  Clarke  [which  Mr. 
Justice  BuLi^BR  here  read  as  o/ite,  p.  2d3,  but  the  note  cited  at  the  bar  diSer- 
ed  in  the  respect  alluded  to]  great  stress  was,  l^d  upon  that  drcuqutance  hj 
Lord  Ch.  J.  Wijlmot,  •ar  li^  said,  ''  If  it  appear  that  this  hmd  has  never 
paid,  and  has  been  constofiily  ploughed^  it  will  be  open  to  presumption  of  a 
grant."  But  he  thought  that  the  onus  of  proving  the  exemption  lay  with 
the  defendant. 

The  other  judges  concuiring^ 

Rule  discharged. 


The  answer  in- 
sistiiigonaiNo^ 
dug,  a  motion 
for  lesre  to  pay 
in  arreuB  of 
theModkf  was 
refiiBed;  soch 
application  be- 
ing only  grant- 
ed where  the 
thing  demand- 
ed is  tendered. 
Bnt  the  court 
considered  the 
tender  in  the 
sabseqneut 
costs. 


T.  33  Geo.  3,   1793.    Scacc. 
Dean  and  Chapter  of  Bristol  v.  Donnesthorpe.    [1  Anstr.  273.] 

GwiU.  1396. 

THIS  was  a  suit  for  tithes.  The  defendant  set  up  a  snodtcf,  bat  had  not 
.  paid  it )  and  therefore  moved^  after  answer>  to  be  allowed  to  pay  to 
the  plaintiff  the  arrearages  of  the  modus,  with  costs  of  the  suit  t^  to  that 
time^  and  the  plaintiff  to  proceed  further  at  his  peril.  The  rule  was  refosed 
by  the  courts  en  the  ground  that  such  a  tender  is  never  allowed,  except 
where  the  defendant  offers  to  pay  the  thing  demanded^  that  is^  the  value  of 
the  tithes  themselves ;  and  not  where  he  tenders  a  less  sum  to  make  good 
the  bar  he  sets  up  against  the  defendant  The  court,  however^  then  said 
that  they  would  consider  the  offer  afterwards  in  the  costs  if  tiie  plaintiff 
should  proceed.  He  did  proceed  ;  had  an  issue  directed^  and  abandoned  it. 
The  modus  was  therefore  taken  pro  oonfesso  ;  and  the  costs,  up  to  the  time 
of  the  former  offer,  were  directed  to  be  paid  by  the  defendant ;  since  that 
time,  by  the  plaintiff:  without  opposition. 


T.  33  Geo.  3,    1793.    Scacc. 
Riddle  V.  White.    [1  Anstr.  281.]     GwiU.  1387- 
^^ere  lui  \d^    fT^OR  bill  was  brought  by  the  plaintiff,  the  impropriator  of  the  tithes  in 
mteTp^^'a  ^^  ^mAi  of  Lanchester,  in  the  county  of  Durham  ;  setting  forth  an 

wastetobesold,  ^^  ^^  parliament,  13  Geo.  3^  finr  inclosing  certain  moors  within  the  manor 
tithe  iwe,  to  '  of  Lanchester,  by  which  it  was  enacted,  that  certain  conunissioners  theraa 
defray  the  ex-  named  should,  before  the.liSth  Blay  1774^  set  out  such  parts  thereof  as  were 
^do^'*^^  <9pable  of  cultivation }  (so  as  not  to  be  lesa  tlwn  US^OOO  ams  $)  and  allsr 
the  saTing  assigBiflg; 

clause  was,  of  all  claims  exotpt  of  the  lord  aadof  the  oommoners ;  it  was  held,  tlmtthe  right  of  the  rac* 

,  tor,  though  he  was  not  a  party  tptb^a^  w«s  notjsved^  the  lands  being  expressly  exempted  frqm  titheahgr 
the  act. 


hthb  casks. 

«lii|^<ng  public  highiilniy«>  tfild  c6i&ltid6  i^lJiMie^,  ttc  W6r«  required  to  set 
>9lit  30  htit&  id  tlire  carMe  df  ^tellcr^,  ihi  ^d  i  qdlihi^^  nm  ex<^Aing  500 
lut^,  tidr  idfo  than  d6o  flcr^^  tb  (k^  jtt3tic^s  btvbt  jieace  fhi-  th^  cotinty  of 
Diii4iatii^  tot  the  ]^t»*tx)de^  t&ereih  liiehtio6M  -,  twhtch  wa^  j)riiicipally  to 
indemftify  ttofii^  i^hb^re  })td|)ert]r  tnigtit  bse  jiijili«d  by  tlfe  h5rd*8  v^orking  his 
tniiife^^  the  righi  to  #hict  wkd  reserved  tb  him  bjr  th6  ^t  ])  ^iid  the  residue, 
(except  a  certain  part  directed  to  be  set  out  id  ine  dUratft  of  ^bchester,  and 
80  mubh  thereoi^^  Wtts  ilkefeb^  difecied  to  5e  sold  fbr  defraying  the  lefxpehces 
tc^t  dbtafnittg  t!h^  sjdd  dot,  imd  oibeV  p^ttlr^sed  tiiefdil  ihedtiobed,}  un(o  and 
amongst  md  bishop  o(  Drfrhatfi.  (I6rd  of  th^  Ihanol-  of  Ltochester,)  and  the 
otheV  {>etsons  having  ri^ht  df  c6miiioti  thef  eofi.  dccordiii^  to  the  value  of  their 
resp^^ctiVe  e^itek  16  ^Mbh  ktkck  right  of  t^iiioti  bdong^  5  ahd  thai  the  said 
commfsston^i^  si^olild,  ki  bften  asthe^  ^bould  find  f t  necessar^f',  fsLi^  by  set- 
!ng^  6Mi  ktid  d^Ung  plots  6/  ground  there^  a  sutiicieni  sdm  t6  answer  all 
cxpences  and  other  incidental  charges  in  the  obtaining  and  executioh  dl  (ke 
said  act ;  and  ptfhtCliWly  all  the  Charged  and  expenc^  whfeh*  iiiight  attend 
br  be  occasioned  by  th^  biaintainij^,  su^pbrtiAg^  and  def&hdiujg  the  bounda- 
ries of  the  said  fuT^r^  6r  cdinfnon^^  aiid  the  HgKt  tiftbvMttm  6f  sUch  persons 
th^reoa  to  Whibh  fib  obj&Hon  should  be  hi'ad^  before  th^  cbrnMissioteers, 
B^indt  all  siicih  cldims  as'  ^oiif U  b^  m'ade  by  toy  persbti  b'r  persons  affecting 
the  boundaries'  ttie'reof^  or  bf  koy  right  of  commoh  thereon  which  should  be 
obfected  tb  f&  XHH  itfanii^  flferein  ^^tition^^  and  all  the  66siA  incurred  in 
slii^ttortiri^  the  right  of  eommbff  of  th^  co^moiierd,  6n  certain  lands  claimed 
tb  have  fmH  th^/etofoi^  piaft  at  Ch^  ^i«l  <k)mmon^  tM  the  expences  of  sei- 
ttog  bot  the  highW&yj^  aAd  tfii&kii%  tod  f^palriiie^  the  sait^^;  and  the  chare^e 
of  IhtiTb^iAjg  tod  feflcuig  the  iflloilhenU  ^ade  to  tSe  curate  of  Siatley  and  the 
justices  ofthe  peace  ;  and  also  thait  all  sifdi  lands  as  shoiild  be  anbfted  to 
toy  perdond  itt  ^esj»^  of  t&eif-  respective  estates,  should  be  held  by  theih  i$ 
the  same  mariner^  atfd  be  of  ttk^  sto^e  tenuV^,  a!^  their  respectfve  estates  in 
right  whereof  siicfr  altoftiki'etats  i^eHi  tikiiik,  and  Subject  to,  t^e  payment  of 
the  stole  specfed  ot  tf^h^e  orily,  id  the  same  intiiinir  tod  tb  the  dame  persons 
as  they  were  accustomed  to  pay,  tod  did  then  pay^  except  such  liuids  as 
ahotitd  hi  dlotie^f  tA  risped  ot  any  ietoemenfs  iivithin  tlie  parochial  c&apelry 
bf  Bbche^teV )  atttd  i&kt  alt  dhch  allotto^ents  shoiitd  be  taken  to  be  dituate 
Within,  tod  parcef  of»  tile  silme  parishes'  tod  tbwnships  wherein  the  estates 
lie,  in  respect  whereof  sucli  allotments  should  be  made :  and  ft  wA's  by  a  pro- 
viao  thereiif  deelatHid,  that  the'  {Purchasers  bf  the  said  plots,  &c.  shoula  be- 
come seized  of  the  samtsas  by  them  reispectively  purchased  in  fee  simple, 
and  should  be  deemed  to  be  within  siicb  township  as  the  commissioners 
should  by"  theff^awi^rdf  direct :  tod  it  Was  further  enacted,  th^  the  lands  so 
to  he  allott^  an'd  dbld,  and  the  said  allotment  which  should  be  set  out  to 
the  justices  of  ih(i  ptad6,  ^ould  be  held  and  enjoyed  liy  then)  and  their 
successors,  free  A'om  the  |)ayment  of  all  tithes  and  ecclesiastical  dues ;  the 
saitie  lan^  sb  allotted,  and  every  part  thereof,  shall  be  for  ever  freed»  ex- 
onerated, and  dischar^sd,  of  and  firom  the  payment  of  all  and  all  manner  of 
tithes  tod  other  ecdcsi^tical  righU  tod  dhties*  whatsoeyer,  to  any  person  or 
persons,  or  bddies  politic  01^  cor^ratie  Whatsoever :  that  there  is  in  the  said  act 
reserved  to  all  periods,  (bthi^thati  tlie  lord  oif  the  mtobr  of  Ltocliester  afore- 
said, atlif  all  other  persons  entitled  to  dny  riglii^  of  common  thereon,  their 
heirs,  &c.  and  the  peHbn  or  perSdn^  who*  shOiQd  by  virtue  ot  that  act  make 
any  claim  affecting  the  boUnoarieS  of  the  said  inoot8  br  commbns,  or  of  right 
of  commoU  tbereon,  which'  should  be'  de(ermin'ed  against  hini,  as  ui  the  said 
act  mentionedi)  jail  sOch  right,  title,  andTiiij^i'est^  as  they  h^  or  enjoyed  ill 
the  said  moors  tbefeby'difectba  to  \j6  ^vid^ed  aiid  inclosed^  dr  cbutcl  or  ought 
to  hKve  had  6f  enjoyed  in  case  that  ^t  Iflil  not  been  niadc. 

1? he  bill  thed  went  off  tb  state^  thAt  th<^  cbmmissibnerii'uilider  tbe  act 
caused  twelve  (fifleVetit  |ffet6bf  ground,  dbhtaihrng^Md' acres,  lying  in  the 
said  p^rlAh,  to  be  sold  to  deti^y  the  etjiedce^  bf  the  act,  &c.  and  set  out  an 
allotment  of  300  tore^,  lyidg  id  the  said  paiikh,  to  the  justices  of  the  peace 
for  the  county,  and  completed  the  division  by  an  award  13th  June  1781 ; 

that 
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that  the  different  purchasers  caosed  most  pailb  of  the  lands  to  be  ipdosed^ 
abd  cbnverted  into  arable  land ;  bat  the  piaintiff  did  not  demand  any  tithes 
during  the  first  seven  years  after  the  improvement :  that  the  defendants  are 
occupiers  of  the  parts  sold  by  the  commissioners,  and  therefore  ought  to 
account  to  him  for  the  tithes,  his  right  being  within  the  saving  clause. 

The  defendants  demurred,  as  to  the  account  sought^  as  being  freed  firom 
^yment  of^tithes  under  the  act. 

Upon  aiguing  the  demurrer,  the  counsel  for  the  defendant  produced  ano- 
.ther  act  of  parliament,  19  Geo.  3.  (both  being  declared,  by  clauses  ¥dthin 
them,  to  be  public  acts,)  which  was  made  for  the  purpose  of  carrying  into 
effect  the  purposes  of  the  former  act,  as  to  that  part  of  the  waste  which  was 
allotted  to  the  justices  of  the  peace,  giving  certain  additional  powers  to  the 
Justices ;  in  the  saving  clause  of  which  new  act,  the  right  of  all  claimants 
of  tithes  on  that  portion  of  the  waste,  was  expressly  excq>ted  from  the 
savhig. 

purion  and  Abbott,  in  support  of  the  demurrer.— 'Nothing  can  be  stronger 
than  the  words  made  use  of  in  the  act ;  throughout  it  specifies  those  rights 
which  shall  remain  after  the  allotment  or  sale  of  the  land  by  public  autho- 
rity i  as  the  manorial  rights  of  the  lord»  &c.'  This  clause,  therefore,  which 
declares  that  the  right  of  tithes  shall  not  remain,  is  strengthened  by  the 
conduct  of  the  legislature  as  to  similar  rights.  Those  portions  of  land 
which  would  naturally  have  been  titheable  in  the  parish  in  which  they  ori- 
ginally lay,  are  made  titheable  in  those  parishes  in  which  the  farms  lie  to 
which  they  are  allotted,  and  are  to  pay  only  the  same  sort  of  tithes  as  those 
farms.  Then  throughout  it  appears  that  the  right  of  the  tithe-owners  was 
in  the  contemplation  of  the  legislature.  The  parties  to  a  private  act  of  par- 
liament are  never  named  in  it,  and  are  only  known  by  the  context ;  the  le- 
gislature affecting  throughout  the  whole  act  to  modify  and  abridge  the 
rights  of  an  individual,  proves  that  his  interests  and  claims  were  m  the 
contemplation  of  the  legislature  ;  and  the  only  pretence  for  saying  that 
strangers  are  not  bound  by^any  act  of  parliament  is,  that  their  claims  are 
not  in  the  conteitaplation  of  the  legislature. 

If  this  clause  does  not  exempt  from  the  payment  of  tithes,,  neither  would 
tlie  other  clause,  modifying  the  rights  of  tithes  according  to  the  ficirms  to 
which  each  portion  is  allotted^  be  binding  on  the  tithe  owners :  but  thai 
has  never  been  disputed. 

In  all  private  acts  for  inclosing  wastes,  the  right  of  the  tithe-owners  is 
taken  notice  of  and  bound,  generally  by  allowing  them  a  portion  of  the 
waste;  but  always  of  less  value  than  the  tithes  of  the  whole  would  have 
amounted  to ;  as  in  the  present  act,  by  allowing  them  tithes  in  a  smaller 
proportion  than  they  would  otherwise  have  claimed  ;  and  very  properly,  for 
the  tithe-owner  is  the  most  materially  benefited  in  all  indosures  of  waste 
ground  :  the  commoners,  who  Improve,  run  the  risk  of  the  profit  recom- 
pensing them  for  the  expence  incurred  \  but  the  tithe-owner  has  a  certain 
gain. 

I  Accordingly  in  this  act  the  legislature  has  said  that  all  shall  contri- 
bute in  certain  proportions  towards  those  expences  which  do  not  im- 
mediately arise  in  the  cultivation  of  the  ground,  nor  are  immediately 
beneficial  to  any  body,  but  which  must  necessarily  be  incurred  before 
cultivation  can  l(e  attempted ;  as  the  obtaining  the  act  of  parliament, 
the  setting  out  the  allotments,  roads,  &c.  To  defray  these  expences  each 
contributes  in  the  proportion  in  #hich  they  are  afterwards  to  be  benefited  i 
lots  of  lands  are  sold,  the  commoners  and  lord  lose  their  right  to  the  nine 
tenths,  and  the  tithe-owner  to  the  other  tenth  part  of  the  produce.  This  is 
no  more  than  a  fair  sacrifice  by  the  tithe- owner  for  the  benefit  he  receives, 
and  the  legislature,  without  whose  assistance  the  common  could  not  have 
been  improved,  had  a  right  to  dog  the  advantage  he  received  with  such 
conditions  as  they  thought  reasonable  :  and  when  by  sale  of  these  lands  free 
from  tithes,  and  the  money  raised  by  it,  he  and  the  tithe-owners  have 
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|;abed  suck  advant^geSj  it  would  be  a  cheni  on  the  purchasers  of  these  lots 
to  say  now  that  they  shall  hold  them  subject  to  tithes. 

The  saving. clause  cannot  avail  the  plaintiff;  he  is  not  within  it;  it  saves 
to  all  persons  (other  than  the  lord  and  the  commoners,  &c.)  aU  such  rights 
iUle,  or  uc/eref  i,  as  they  had  or  enjoyed  in  the  moors.  Tithes  are  not  a  right, 
title,  or  interest  in  the  land  $  but  are  a  right  merely  collateral  to  the  land. 
Cro.  Eliz.  16U  1 1  Co.  13  b.  Watson,  402.  The  rector  has  only  a  right 
to  part  of  the  crop  when  severed  and  set  out ;  but  if  the  farm  is  allowed  to 
lie  waste^  he  has  nothing. 

As  it  is  not  within  the  words^  much  less  is  it  within  the  meaning  of  the 
saving  clause.  The  gener^  purview  of  the  act  is  clearly  to  set  aside  a  par* 
ticular  portion  of  land,  as  a  productive  fund  out  of  which  ttit  heaviest  ex- 
penoes  should  be  defrayed,  and  for  that  purpose  to  take  away  all  claims 
and  rights  which  before  were  charges  upon  it.  If  it  had  meant  to  except 
those  entitled  to  tithes,  it  wodld  have  said  so :  but  if  there  were  any  doubt, 
it  is  explained  by  the  subsequent  act,  which  is  made  in  pari  materia,  and 
for  the  putting  this  act  in  execution  j  it  expressly  excepts  the  tithe-owner, 
and  is  to  be*  considered  as  a  |jarliamentary  exposition  of  this  act. 

The  clause  is  also  to  be  construed  by  the  rest  of  the  act  itself  ^  one  part  of  ' 
the  act  expressly  freeing  this  portion  from  tithes,  the  saving  clause  must  be 
construed  so  that  both  may  stand :  an  enactment  that  A.  shall  not  pay 
tithes,  saving  the  right  of  tithe  of  B.  is  a  contradiction ;  then-  the  saving 
clause  mast  be  construed  so  as  not  to  extend  to  tithes,  nor  be  repugnant  to 
the  body  of  the  act ;  but  if  it  cannot  be  so  construed,  the  saving  is  void  for 
the  repugnancy  :  Flowd.  530,  b.  1  Co.  47.  B  Co.  186,  b.  Dyer  231. 
Shepherd*8  Touchstone,  78,  79.  And  all  private  acts  of  parliament  are  to 
be  construed  by  the  same  rules  as  deeds.  I  P.  Wms.  262.  1  Saund.  240« 
Eattm  College  v.  Fountain,  3  Wfls.  496.  Bob.  170.  Ward  v.  Cecil,  2  Vem. 
711.  Sir  W.  Jones,  339.  In  many  of  these  cases  the  repugnancy  is  not  to 
the  whole  act,  but  to  a  part  only.  If  A.  leases  all  his  houses  and  shops  re- 
senring  his  shops,  it  is  void  3  but  if  he  leases  all  the  shops  except  one, 
there  is  no  repugnancy ;  for  it  is  the  exception  of  a  particular  out  of  a  ge- 
neral :  whereas  this  saviitg  clause  does  not  narrow,  but  wholly  destroys  the 
ibhner,  and  is  therefore  void  according  to  all  the  cases. 

Although  the  plaintiff  were  no  party  to  the  act  of  parliament,  yet  he  is 
bound  by  it ;  for  this  is  to  most  purposes  a  public  act,  like  road  bills,  Or 
canal  bills.  An  act  relating  to  the  interests  of  many  femes  covert,  iniknts, 
and  others  not  capable  of  consent,  extending  over  several  parishes  and  town- 
ships, cannot  be  strictly  a  private  act  j  and  it  is  declared  in  the  act  itself  to 
be  a  public  act.  The  words  here  are  as  strong  and  public  as  those  in  the 
32  U.  8.  c.  13.  under  which  the  abbey  lands  have  ever  since  been  ex- 
empted from  tithes. 

Even  if  it  were  a  private  act,  the  difference  of  any  person  interested  being 
a  party  or  not,  can  only  be  a  circumstance  in  explaining  a  doubtful  meaning  j 
hot  where  the  legislature  has  spoken  so  distinctly,  that  no  doubt  can  re- 
main of  their  intention,  they  alone  are  capable  of  rectifying  any  foult  they 
may  have  committed. 

Mri  Solicitor  General  and  Romilly  on  the  ether  side. — This  is  to  be  con- 
sidered as  n^erely  a  private  act.  The  clause  for  declaring  it  a  public  act,  only 
relates  to  the  mode  of  its  being  taken  notice  of  in  courts  of  justice,  without 
Wng  pleaded;  but  it  passes  the  two  houses  as  a  privateLbiU,  and  relales  only  to 
private  rights  and  advantages ;  it  therefore  can  only  bind  those  who  appear 
by  the  contents  to  have  been  parties. 

The  case  8  Co.  136,  b.  is  on  a  public  act,  and  yet  the  general  words  are 
Kstrained  there  to  such  persons  as  by  the  contextappear  to  have  been  in  the 
contemplation  of  the  legislature  as  parties.  1  Vent  176.  1  Rep.  47,  b. 
Su*  W.  Jones,  339.  10  Mo.  115.  Such  acta  are  considered  merely  as  par^ 
liamentary  conveyances. 

It  never  can  be  supposed  tha.t  the  tithe-owner  would  have  coDsented  to  an 
agreement  like  the  present }  for  the  expences  which  the  sale.ixf  tiiese  ^lots 
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of  gKOUBd  are  to  defray,  aM  intended  tfotoly  <(Mr  Ih6  beiieii  eft^^ 
and  not  at  all  for  that  of  the  tithe-owner «  The  expenses  of  setting  dttf  4 
portion  of  land  to  the  carate  of  Satley,  of  miikiiig  the  division  of  tile  eem- 
mon,  of  maintaining  snits  to  defend  &e  rights  of  the  individual  coilifnoners> 
to  oppose  other  olaimantSy  and  to  litigftte  the  right  of  eommon  on  another 
piece  of  ground^  the  setting  outroads^  &c.  are  merely  for  the  hene6t  of  Ui^ 
commoners :  and  it  is  therefore  reasonable  that  they  should  iiear  the  Whale 
burthen.  The  general  rule  of  law  is,  that  the  parson  shall  have  his  thlie 
even  of  improvements,  without  contributing  to  the  expence.  Tde  sbul^  ef 
the  burthen  to  be  borne  bv  the  rector  on  improving  waste  lands  Is  an  exeep- 
tion^  and  is  ascertained  ;  he  loses  not  only  the  improved  tithe,  but  his  ftfnnct 
tithe  of  agist£ent  also,  for  seven  years  t  and  it  would  be  unreasonsble  that 
he  should  pay  his  share  of  the  expenee  of  improting,  and  alsd  lose  the  tthtfie 
benefit  of  it  for  seven  years. 

Thompson,  Baroci.^-The  commoneiii  had  only  a  right  of  commoti  di»  the 
waste,  as  appurtenant  to  the  otier  estates  on  which  the  cattle  wer^  Ur0&ni 
and  couchani ;  if  they  paid  tithe  on  the  other  estate,  they  would  not  aiso*  pay 
tithe  for  agistment  on  the  eomqien,  though  ill  another  parish.  It  is  decided 
that  sheep  which  paid  tithe  of  wool  in  one  parish,  shoiild  not  pay  agistment 
for  feeding  ioi  another  on  a  common  appurtenant  to  the  estate  cite  which  the^ 
pud  wool. 

It  was  then  argued,  tlMt  the  whole  benefit  of  the  act  was  to  the  com* 
moners^  for  it  is  said  by  the  act  that  the  commissioners  may  sell  any  qiiaa* 
tity  they  thihk  flt,^  and  if  any  surplus,  the  money  to  be  divided  among  Hie 
persons  having  right  of  common  ]  then  the  whole  might  have  been  sold, 
and  the  money  divided  maong  the  persons  having  interest  in  the  land,  aiad  if 
the  tithes  are  talcen  away,  the  impropriator  has  nothing  in  compenssrtioii. 

It  is  impossible  te  suppoee  the  tithe^owner  a  party  to  such  an  asct,  and  the 
contrary  i»  proved  by  the  saving  clause,  which  excepts  from  tire  teving  aH 
the  parties  to  the  act  (2  BkeksS.  Com.  34&-6.>  among  whocd  there  is  no 
mention  of  the  tithe  ovmer.  The  legislature  can  never  be  understood  to 
have  bound  those  who  were  not  before  them,  and  over  whose  rights  tltey 
had  no  aothority.    2  Inst.  112.     1  Inst  SdO  a.    flf  Co.  Id8  a. 

The  case  put  in  1  Vent.  170,  is  very  strong :  if  an'  act  is  made  to  SetQe 
Ibe  dispute*  between  A.  a&d  B.  to  land,  and  adjudges*  it  to  A.  however  stn>ng 
the  words  may  be,  and  without  any  saving  clause,  ^et  the  right  of  C.  wlittcn 
is  not  before  the  legislature,  is  not  bound.  Here  i!he  I6rd  or  sottie  of  the 
commoners  might  liave  been'  considered  by  the  legislature  ds  tIKe  tiihe-^ 
owneca,  and  if  any  of  theitl  had^  been  SO,  they  would  have  been  bound,  beii^ 
parties ;  but  the  act  goes  on  to  Say,  that  the  rights  of  persons  not  parties 
'shall  not  be  bound.  The  woi*ds  of  the  saving  clause  are  the  most  compre- 
hensive that  can  be  used,  and  if  the  legislature  had  meant  to  bind  tidtea; 
they  would  have  excepted  the  tithe-owners  as  well  as*  the  cottrnioners.  The 
impropriator's  right  bamg  expressly  excepted  out  of  the  saving  clatrte  in  the 
second  act|.  whiota  was  ia  pari  i^ateria,  is  a  proof  that  it  was  consider <^  to  be 
Deoessary  to  do  so^  i»  order  to  bind  him ;  Slid  tb)tt  he  was  hot  considered  as 
bound  by  the  first.  If  he  was,  the  second  act,  as  to  this,  was  useless;  No 
form  of  conveyance  between  A.  and  B.  can  deprive  C.  of  hiS  estate.  The 
ssring  clanse  is  an  acknowledgement  of  want  of  authority  over  those  who 
ara?  not  named  in  it  as  paMietf.  it  is  a  parlianieiitary  cohveyance;  wi^  a 
provieo^tdMieitt  shaff  hai<e  aoefi^  v^ere  the  contracting  patties  haVe  not  a 
titles  flMd*  it  tteerafore  not»  like  a  proviso^  or  sHving  io^faVour  of  any  of  tUe 
parties.  A  repugnant  saving,  where  void,  is  only  void' on  this  ground,  that 
the  partyhtti  beforeigrSMed  what  he  tiien  saves ;  and  where  there  is  a  oon- 
tra(&tion>  it^aU  be  taken  nmst  strongly  against  the  grantor.  10  Co.  lOd. 

It  may  be  triMS  the»efor^^  that  a  sa^'ing  in  a  conveyance,  reserving  to  one 
party  wttal- 1»  iheonMSHeot  widr  tie  general  purview^  is  void  i  and  the  caftes 
dted  go  no  further.  The  case  Plowd.  560.  Dyer  f  15>  go^  upon  the 
ground' of- ttare  having  beeif  noUhfng  to  save^  and  so  the  saving;  was  ine^- 
tual^  ool  ik>id.    9o<tbe  dnfce  of  NMblk^s  case/  Plowd.  Mfr  b.  gbes  upon 

this. 


TITHB  CASES. 

this,  that  the  leases,  kt.  made  by  the  king  were  ab  mitio  void,  the  duke  of 
NoHblk  being  declared  not  to  hsve  been  legally  attainted,  nor  the  estates 
out  of  him :  there  was  nothing  therefore  to  l^  saved  -,  and  it  does  not  go  on 
the  saving  being  Yoid>  as  is  erroneonstysaid  argnemdo,  in  I  Co.  47  a.  The 
case  in  Dyer  Ml,  is  evidently,  that  the  particular  claim  set  up.  was  not  with- 
in the  intention  of  the  saving,  and  is  so  expressed  in  Dyer,  though  in  1  Co. 
47,  it  is  erroneously  construed  to  be  an  avoidance  of  the  saving  for  repug- 
nancy. In  Alton  Wood*8  case  is  also  cited  the  case  in  Brook,  title  Pari. 
119,  pi.  77 ;  that  case  goes  upon  thiS)  that  the  services  were  gone  before 
the  act,  and  therefore  there  was  nothing  to  save.  And  Alton  Wood*s  case 
Itself  goes  on  the  question  whether  Walshe  was  within  the  saving  of  the  act 
28  H.  8.  and  not  whether  the  saving  was  void.  As  to  the  case  2  Vem.  711, 
H  la  there  said,  that  the  legal  right  was  saved  by  the  saving  clause,  although 
contradictory  to  the  prior  enactment )  and  besides,  it  goes  partly  on  the 
ground  that  the  statute  creditors  had  a  recompence.  The  very  nature  of  a 
proviso  or  saving,  is  to  prevent  that  from  being  conveyed  which  would  by 
the  former  clauses  have  passed :  to  a  certain  extent  then  it  mast  be  repug- 
nant to  the  former.  In  the  present  case,  the  saving  is  not  repugnant  to  the 
general  purview  of  the  act :  the  general  purview  here  is  to  establish  a  contract 
between  the  lord  and  commoners.  The  right  of  the  tithe-owner  is  only  col- 
htteral,  as  in  the  case  put  in  Ventris,  in  an  act  to  settle  the  dispute  between 
A.  and  B.  the  saving  qI  the  right  of  C.  which  clestroyed  the  whole  effect  of 
the  act,  yet  was  only  collateral ;  and  tbereit)re  not  repugnant  to  the  purview 
€^  tile  act.  If,  however,  it  be  considered  as  repugnant  to  the  former  clauses 
of  the  act,  it  shall  repe^  the  former  j  for  it  speaks  the  last  intention  of  the 
legislature.  Fitzgibbon.  185.  As  to  the  purchasers,  they  took  subject)  to 
the  act,  and  if  they  are  dieated,  it  is  only  by  their  own  misoonstrnction  of 
its  tendency. 

Bf^cpoNALp,  Chief  Baron,  this  day  delivered  the  opinion  of  the  court. — 
The  Slaving  clause  in  the  act  of  parliament  in  this  case,  has  been  argued  ta 
destroy  the  effeo^ol  the  prior  enacting. clause,  which  frees  the  lands  in  ques- 
tion firom  the  payment  of  tithe.  We  are  of  opinion  that  it  cannot  have  that 
force.  It  falls  within  the  general  rule,  tiiat  a  saying  repu^ant  to  the  pur- 
view of  the*instrument  is  void.  This  is  like  the  diu^e  of  Norfolk^s  case,  in 
Plowd..andCo„like  Alton  Wood's  case,  and  still  more  like  the  case  in 
2  Vernon.  The  general  purview  of  the  act  of  parliament  is,  in  a  great  mea-* 
sure,  to  change  the  whole  manner  of  tithing  throughout  the  manor ;  to  an- 
nex lands  in  one  parish  to  another,  and  to  make  them  titheable  there  -,  and 
in  particular  aUotments>  to  take  away  tithes-  altogether.  The  legislature 
has  taken  upon  kself  to  change  the  nature  of  the  tand  ;  a  change  so  univer- 
aal  and  complete,  that  without  it  the  purpose  of  the  act  cannot  be  attained. 
If  the  tithe-owner  has  a  right  to  disturb  the  act,  as  to  the  allotment  ex- 
c^pt^from  tithe*  he  may  equally  disturb  that  part  of  it  which  changes  the 
parish  to  which  the  improved  lands  are  to  be  titheable.  We  cannot  allow 
him  to  choose  what  part  he  will  object  to,  and  of  what  part  he  will  take  the 
beneQt.  In  mere  private  acts,  where  at  the  prayer  of  A.  B.  and  C.  the  legis- 
lature confirm  their  contract,  the  enactment  is  understood  to  be  merely  the 
eoovejranoe  of  the  parties,  and  is  only  binding  on  them.  But  here  the  legis* 
lature  interfere  in  another  shape :  they  bind  the  land  itself,  and  change  its 
nature.  By  the  bmd  being  boundj  the.  rights,  of  many  persons  who  could 
not  be  parties,  being  incapable  of  oonsent^are  bound  wiUt  it ;  and  the  right 
of  the  tithe«4>wBer  is  also  conduded* 

Demurrer  allowed; 
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T.  33  Geo.  3.     1793.    Scacc. 
^•^^^^         Gamons  v.  Barnard.     [1  Anstr.  296.    7  Bro.  P.  C.  Toml.  edit.  105. 
^-^^^^  4  Wood,  377.1    GwiU.  1462. 

I  itb  th«  A  ^*^^  ^  decree  for  the  plaintiff^  this  case  now  came  on  for  re-hear* 
^carforsnst-  "^^  ^^S  i^)*  ^^  ^^  ^  ^^^  ^*^^  agistment-tithe  by  the  vicar  of  the  parish  of 
ment-titbe,  tbe  South  Cave^  in  Yorkshire,  insisting  on  that  tithe  being  due  to  him  by  the 
endowment  endowment  of  the  vicarage.  The  defendant  was  owner  of  the  hmd  upon 
h^  ^^^  ^A^  which  the  claim  was  maide,  and  was  also  lay  impropriator  of  the  prebend  of 
oM  extenTof  ^  South  Cave,  which  comprehended  the  rectorial  dues  of  the  parish  -,  as  such 
therightsof  the  he  daimed  to  be  entitled  to  the  agistment-tithe,  insisting  that  that  species 
impropriaton,  of  tithe  was  not  included  in  the  endowment  of  the  vicarage*  The  original 
and  terriers  in  endowment  is  not  extant.  The  oldest  evidence  produced  of  its  import  was 
chdnn  to^all  ^  ^°  extent  found  in  the  registry  of  York,  to .  the  chapter  of  which  the  pre- 
bend formerly  belonged^  and  a  copy  of  the  same  in  the  Cottonian  collection  ; 
it  was  to  this  effect :  Extenta  prebenda,  ^c.  '*  Pertinent  prehendcs.  in  vHUi  de 
Sa  ^^^^'^.L.  Ciare  una  carucata  terra,  3fc.  et  decima  pradicUes  totiw  viUa  de  Cave,  et  dec*- 
ment hadnever  ^^/"^^  omnium  pratorum  ciun  decimbt :  lante  et  agnarem."  It  then  went  on 
been  ^d  in  to 

tbe  pariah ;  tbe  defendant  was  in  tbe  occupation  of  land  in  .tbe  parish,  and  al&o  of  tbe  other  titbea,  wbicb  be 
claimed  as  rector.    Tbe  court  decreed  for  tbe  vicar  witbout  an  isKue, 

Payment  of  a  comporition  for  tbe  titbeaof  turnips,  wbetber  pulled  or  eaten  off  tbe  ground,  where  neither 
party  conndered  it  as  an  agistment-dthe,  is  no  evidence  of  perception  of  tbat  species  of  tithe. 

A  modmt  of  Id  for  every  sheep,  and  an  halfpenny  for  every  lamb,  brougbt  into  the  pariah  after,Candlemaa» 
and  sold  ont  before  sbearing  time,  is  a  wool-mocAw,  not  an  agistment-mo^. 

Tbe  rigbt  to  compel  an  account  for  tithes  being  consequential  to  the  legal  title,  and  a  rector  having  primA 

faeie  the  title  to.  all  tbe  tithes,  it  seems  tbat  in  questions  between  tbe  rector  and  tbe  vicar,  a  court  of 

equity  ought  not  to  make  a  decree  in  oonaeqnence  of  tbeir  opinion  of  tbe  vicar's  title,  and  in  derogation  of 

that  of  tbe  rector,  until  the  title  of  tbe  vicar  baa  beeiT  estabUalied  by  tbe  decision  of  a  jury ;  unless  such  title 

is  made  out  in  tbe  most  clear  and  satisfactory  manner. 

In  a  suit  by  the  vicar  for  agistment-tithe,  tbe  original  endowment  did  not  appear  ;  but  in  support  of  bis 
clidm  to  amali  tithes,  the  vicar  produced  an  old  extent  or  survey,  as  also  terriers  and  accounts  kept  by  former 
vicars,  lltbe  of  agistment  bad  never  been  paid  in  the  parish.  Tbe  court  of  exchequer  decreed  for  tho 
vicar^  without  directing  an  issoe  at  law  to  try  his  title ;  but  the  house  of  lords  reversed  this  decree. 


small  tithes, 
except  wool 
and  lambs ; 


(1)  Tbe  bill  was  filed  by  tbe  pluntiff  as 
vicar  of  South  Cave  in  tbe  county  of  York, 
and  claimed  all  tbe  tithes  of  tbe  parish,  ex- 
cept the  tithes  of  com,  hay,  wool,  and 
lambs,  wbicb  were  i>ayable  to  tbe  defendant 
tbe  impropriator,  particularly  the  tithes  of 
ttiRnps,  winch  bad  been  let  growing  on  tbe 
ground  to  persons  who  bad  kept  and' depas- 
tured sheep  and  other  cattle  thereon  ;  and 
the  agistment  of  a  number  of  barren  cows, 
horses,  bullocks,  sheep,  and  other  unprofit- 
able cattle,  wbicb  tbe  defendant  bad  depas- 
tured upon  other  parts  of  such  turnips  so 
grown  by  Mm,  and  upon  grass  growing  upon 
bis  lands. 

Tbe  defendant  said,  that  be  was  seised  of 
or  entided  to  tbe  prebend  of  South  Care, 
and  tbe  rectory  impropriate  of  tbe  said  pa^ 
risb,  as  parcel  of  tbe  said  prebend ;  tbat,  as 
SDcb,  be  was  entitled  to  the  tithes  of^  com, 
hay,  wool,  and  lambs,  and  of  all  otb^r  tithe- 
able  matters  arising  or  renewing  in  the  said 
parish,  to  which  tbe  vector  impropriate 
thereof  was  entitled,  particularly  to  tbe 
agistment  tithes  of  sheep  and  barren  cattie 
depastured  therein,  excepting  such  parts  tbe 
titiieS' of  wbicb  be  bad  sold  and  conveyed  to 
other  persons.  He  admitted,  tbat  he  occu- 
pied Mount  Airy  fium,  consisting  of  400 
acres  of  land,  and  that  be  had  sown  several 
acres  thereof  with  turnip  seed ;  but  be  de- 
nied that  be  had  caused  any  quantity  of  tur« 
nips  to  be  pulled  or  drawn  therefrom,  or 
tut  he  had  sold  any  of  such  turnips,  or  bad 


otherwise  converted  them  to  bis  own  use, 
except  by  agisting  sheep  thereon  ;  and  be 
insisted,  that  tbe  plaintiff,  as  viear,  was  not 
entitied  to  the  tithes  of  tbe  turnips  sowed  by 
him,  but  tbat  be,  as  impropriator,  waa  en- 
titied to  tbe  tithes  of  agistment  of  the  sheep 
fed  thereon.  He  set  forth  tbe  value  be  bad 
received  for  tbe  eatage  of  tbe  said  turnips ; 
and  said,  that  he  could  no%  tell  whether  such 
sheep,  after  they  were  depastured  on  ribe 
said  lands,  and  before  they  were  shorn,  bad 
been  removed  outof  tbe  parish ;  and,  insist- 
ing that  he  was  entitied  to  tbe  tithe  agist- 
ment thereof,  siud,  that  be  could  not  pay  tiks 
plaintiff  tbe  agbtment-tithe  of  any  sheep  be 
bad  depastured  on  the  said  turnips,  or  make 
him  any  satisfaction  in  respect  thereof.  He 
denied  that  he  had  depastured  for  1^,  or 
otherwise  upon  bis  turnips,  or  on  any  otiicr 
part  of  his  said  hmds  in  the  said  pariah,  any 
barren  cows,  horses,  bullocks,  abeep,  or 
other  unprofitable  cattie,  except  as  afor^ 
sud,  and  except  several  young  horses  anf 
other  young  cattie,  which  had  run  on  ham 
estate  ;  that  most  of  the  horses  had  been 
used  in  husbandry,  but  tbat  he  could  not  set 
forth  the  value  of  the  agistment  of  such  horses. 
He  further  said,  that  for  a  great  number  of 
years  past,  tbe  sum  of  Id.  for  each  sheep, 
and  one  bal^nny  for  each  lamb,  depastured 
in  the  parish,  and  sold  out  after  CsMdlemas 
and  before  the  next  shearing  time,  had  been 
paid  to  the  rector;  that  no  payment  had 
been  made  to  the  vicar  for  the  tithe  of  agist- 
ment 
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to  state  other  lands  and  rights  in  other  parishes.and  townships ;  stating  In 
some  the  right  to  be  dedtna  pradiales  et  nuxta,  and  in  some  parishes  stated 
the  rectory  to  belong  to  the  prebend  j  it  then  proceeded^  "  Pertinent  vica" 
rio,'*  &c.  and  after  enumerating  many  articles  of,  small  tithes,  beginning 
with  the  more  important  and  descending  to  the  inferior  articles^  and  to  the 
£aster  offerings  and  other  personal  dues,  adds,  *'  et  omnia  minuta,  injtute 
tamen  detinentur  ah  eodem  decvma  piscariiB  de  A,*^  Sec.  (I). 

The  next  pieces  of  evidence  were  the  terriers  kept  by  the  vicars :  the 
first  was  a  terrier  of  the  vicarage  in  1716,  taken  by  the  then  vicar,  and 
signed  by  him  and  five  of  the  inhabitants  :  it  began,  *'  To  the  vicar  belong 
all  manner  of  tithes  except  com  and  hay,  wool  and  lamb ;  and  are  paid  as 
follows,  to  wit*"  &c.  it  then  enumerates  the  articles  of  which  the  vicars  had 
received  tithe,  w^th  the  manner  of  tithing  the  same,  agistment  not  being 
mentioned.    The  other  terriers  were  to  the  same  effect,  with  the  addition  of , 
some  new  articles  from  time  to  time.    The  plaintiff  proved  himself  to  have 
constantly  received  tithes  of  turnips,  which  was  a  modern  introduction  into 
the  parish  \  and  also  to  have  received  in  several  instances  a  composition  for 
turnips  eaten  qff  the  ground  by  barren  cattie.     The  defendant  proved  an 
apcient  payment  due  to  the  prebendaries  of  one  penny  for  every  sheep,  and 
one  halfpenny  for  every  lamb  brought  into  the  parish  after  Candlemas  and 
carried  out  before  shearing  time.     The  parol  evidence  as  to  the  right  of 
agistment-tithe  was  very  inconclusive,  the  witnesses  mostly  agreeing  in 
opinion  that  the  vicar  had  all  tithes  except  corn  and  hay,  wool  and  lamb, 
but  declaring  their  total  ignorance  as  to  agistment»tithe,  and  denyipg  hav- 
ing ever  paid  any  thing  as  such,  or  any  composition  for  it.     The  defendant 
proved  a  suit  to  have  been  instituted  by  the  lessee  of  the  great  tithes,  in 
1757,  for  agistment-tithe,  against  one  Newton,  a  tenant  in  the  parish,  to 
which  suit  the  then  vicar  was  a  party  defendant,  and  in  his  answer  directly 
admitted  that  he  never  thought  he  could^  claim  agistment-titiie.     In  that 
suit  there  was  no  decree.     Agistment  is  not  included  in  the  terriers  subse* 
quent  to  that  time  made  by  that  vicar  and  his  successors.    The  defendant 
wished  to  give  in  evidence  the  oath  of  a  witness  who  swore  to  have  heard 
Newton,  the  defendant  in  that  suit,  in  his  lifetime  declare,  tliat  he  had,  after 
the  tennination  of  the  suit,  paid  -agistment-tithe  to  the  impropriators  of  the 
prebend ;  and  Sutton,  for  the  defendant,  cited  Davies  v.  Pierce,  2  Term  Rep. 
53,  and  Hoiioway  y.  Rakes,  there  cited  by  Buller  Justice,  to  shew  that 
such  evidence  was  admissible,  insisting  that  these  cases  establish  the  prin* 
dple  of  admitting  evidence  of  a  declaration  by  a  party  deceased  oHicerning  a 
fact  done  by  him,  •  and  of  which  he  when  alive  was  the  best  evidence. 
Macdonald,  Chief  Baron. — I  have  a  great  objection  to  carrying  that  doe- 
...  trine 
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ment  of  sbeep  <  and  that  such  non-payinent 
was  evidence  that  the  vicar  was  not  entitled 
to  the  tithe  of  agistment  of  sheep  depastured 
ia  the  pamh.  He  further  said,  that  be  had 
Tcry  lately  purchased  the  rectory,  and  not 
lieing  folly  acquainted  with  the  extent  of  the 
]m>fits  thereof,  he,  as  one  of  the  proprietors 
of  land  therein,  had  been  prevailed  upon  to 
a^  a  .terrier  of  the  hooaes,  lands,  proSts, 
ajad  dues  belonging  to  the  vicar  \  but  that  he 
signed  the  same  without  any  apprehension 
t£it  it  would  affect  his  right  as  rector  im- 
propriate, and  sobmitted,  that  the  same, 
uoder  the  circumstances,  should  not  pre- 
judice biro. 

The  plaintiff  replied  i  and  witnesses  were 
examined  on  both  sides ;  and  uiK>n  hearing 
dounsel  on  both  sides ;  and  reading  the  fol- 
lowing evidence  for  the  plaintiff,  via.  a  ma* 
noicript  hook  from  the  Cottonian  library,  in 
the  Mnsenm,  marked  *'  dadius,  B.  3";  a 
manuscript  register  book,  entitled  Dooms- 
day Book,  deporited  In  the  registry  of  the 
dean  and  chapter  of  York ;  the  depoalteis 
of  several  witnesses  examined  in  the  cause ; 


several  terriers  from  September  1716,  and 
ending  the  13th  July  1781,  with  a  memoran- 
dnm  written  under  this  one,  and  signed 
T.  Robinson,  Henry  Barnard,  the  present 
defendant,  and  others;  several  accounts 
kept  by  J.  Robinson,  the  late  vicar,  of  hit 
small  tithes  and  Easter  dues :  and  reading 
the  following  evidence  for  the  defendant; 
the  depositions  of  sereral  witnesses  taken  in 
this  cause,  and  a  bill  filed  in  this  court  in 
Easter  term,  in.  the  twenty-seventh  year  of 
Charles  2  ;  the  court  ordered  the.  deputy 
remembrancer  to  take  an  account  of  the 
tithe  of  agistment  demanded  by  the  bill,  but 
without  costs. 

Etrb,  Chief  Battm^ 
HoTHAM,  BaroH^ 

PSRRTN,  ^i&on.' 

'  Thomson,  Baron, 

[4  Wood,  377.] 

(1)  A  copy  of  this  extent  is  given  in  the 

report  of  this' cose  in'l>oin.  Proc,  potf,  page 
389.  1-  »  r-a  . 
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mx  trine  briber  tiuin  those  coses  have  gone  ;  Ihey  ohly  apply  to  the  case  of  tt 
AAmwoNS  tenant  explaining  in  conversation  his  situation  with  regant  to  two  landlolrds^ 
and  his  condact  as  tenant  to  them.  That  relation  may  perhaps  mak^  a  par^^ 
dcularity  in  the  circumstances  of  those  cases  which  distinguishes  them  $ 
but  the  present  attempt  goes  to  establish  that  the  declarations  of  a  dead 
man  are  in  all  cases  to  b^  received. 

The  evidence  was  rejected ;  as  it  had  also  been  at  the  fbrtner  hearing. 

Burton,  Graham,  and  Hali,  for  the  plaintiff. — ^The  endowment  itself  not 
appearing,  the  nature  of  it  is  to  be  collected  from  the  evidence  of  whut  had 
been  considered  as  the  right  of  each  party.  The  exientn  prebendcB  Is  strong 
evidence  for  the  vicar :  it  is  found  in  the  registry  of  the  chapter  of  Tork, 
and  therefore  is  to  be  construed  most  tftrongly  against  the  prebendary,  a 
member  of  the  chapter^  on  whose  behalf  it  seems  to  have  been  taken,  to 
ascertain  and  preserve  all  his  rights  :  aceoi'dhigly  it  describes  the  claims  of 
the  rector  very  fully,  but  those  of  the  vicar  in  a  curtory  manner ; 
enumerating  the  most  important  articles,  and  including  kH  tiie  rest  ander 
the  words  omnia  minuta.  It  states  the  prebend*8  claims  to  consist  de  deii^ 
mis  pnediulibw,  and  then  enumerates  several  articles  of  predial  tithes 
which  belong  to  the  vicar ;  so  tlmt  it  must  mean  only  that  the  prebend  had 
some  predial  tithes,  not  that  he  had  the  predial  tithes.  It  eveti  seems  to 
have  considered  hay  as  not  a  predial  tithe,  and  to  have  codfined  the  word  to 
the  produce  of  ploughed  land  ;  for  it  speaks  of  predial  tithes  and  hay.  Bui 
agistMent  cannot  at  all  be  considered  as  a  predial  tithe.  The  statute  2  and 
9  Ed.  6.  c.  IS,  s.  1,  gives  treble  damages  for  not  setting  out  or  paying 
predial  tithes }  but  no  action  lies  thereon  for  agistment-tithe.  Predial 
tithes  are  those  which  are  received  immediately  by  the  husbandman,  as 
com  and  hay ;  but  where  the  profit  arises  from  the  produce  of  the  earth  be- 
ing taken  and  consumed  by  other  animals,  the  tithes  are  not  predial  hut 
mixed.  The  extent  having  enumerated  the  four  articles  which  the  pre- 
bendary is  to  receive,  then  states  the  rights  of  the  vicar,  enumerating  seve- 
rhl  articles,  and  then  giving  all  the  other  small  tithes  by  the  words  omnia 
fUtaiite.  'PWo  articles  of  small  tithes  having  been  given  to  the  rector  cannot 
weaken  the  force  of  this  general  clause,  save  as  to  the  particular  exception. 
Thus,  where  A.  devised  aU  his  lands  to  B.  and  then  reciting  that  he  had 
other  lands,  devised  Blackacre  to  C. ;  the  general  clause  was  held  good 
save  as  to  Blackacre.  8  Vin.  284,  pi.  20,  So  8  Vin.  281,  pi.  8.  For  the 
same  reason,  if  the  words  dednue  pradiaUs,  as  belonging  to  the  prebend, 
meant  all  the  predial  tithes,  yet  it  would  be  narrowed  by  the  subsequent 
exception  of  some  predial  tithes,  hemp  and  flax  and  all  small  tithes,  which 
go  to  the  vfcar. 

The  next  evidence  is  the  terrier  1716,  which,  as  well  as  the  subsequent 
terriers,  expressly  assign  to  the  vicar  all  kinds  of  tithes  except  these  four 
articles,  com  and  hay,  wool  and  lamb.  It  is  true  they  go  on  to  describe 
the  manner  of  payment  of  the  most  important  articles,  and  omit  any  men- 
tion of  aglstraent ;  but  the  words,  "  and  are  paid  in  the  following  mamier, 
to  wit,*'  imply  that  only  those  species  of  tithes  are  meant  to  be  enumerated, 
of  which  the  vicar  was  then  in  the  common  perception,  and  of  these  only 
the  valuable  are  mentioned.  To  enumerate  all  the  minute  artides  which 
the  vicar  had  received,  or  was  entitled  to  receive,  if  they  arose,  wotdd  be 
absurd  and  impossible.  Besides,  where  the  whole  residue  is  given,  although 
foflowed  by  a  vis.  under  which  the  whole  residue  is  not  enumerated,  yet  all 
passes.  Case  of  Sir  Brook  Bridge's  vrU,  8  Vin.  205,  pi.  18.  In  the  ter^ 
riers  are.  mentioned,  as  titheable  to  the  vicar,  many  articles  both  of  predial 
and  mixed  small  tithes  which  are  not  in  the  extenta  prebend^s ;  thus,  rape 
and  mustard  seed,  cottages,  ploughs,  beer,  honey,  g^ese,  pigs,  ducks,  are 
included  in  the  older  terriers,  and  turnips  and  potatoes,-  and  other  articles' 
whidi  were  lately  introduced  into  the  parish,  in  the  latter ;  and  are  proved 
by  parol  evidence  to  have  been  always  taken  by  the  vicar  without  anv  dis- 
pute on  the  part  of  the  impropriators.  Some  of  these  are  predial  tithes, 
and  yet  go  to  the  vicar  by  virtue  of  *the  genetal  Words  ammia  minmta*    Usage 

has 


BARNAftO* 


TITHE  cASEa.  sas 

lia*  always  be^n  allowed  lo  explaio  ambigwous  evidence  cf  ao  endowment :  1799. 
tbu»  tbe  word  aUaragium  has  been  held  to  mean  all  sfoall  tithes,  where  oarnons 
there  waa  eTidence  of  perception  of  all  small  tithes  under  such  an  endowments 
Bnub.  79v  Then  the  constant  perception  of  each  new  species  of  tithes^  as 
it  arose,  ^plyans  the  estenia  prebenda  j  and  agistment  being  now  first  de« 
maadabl^  \a  the  parish,  must,  like  those  oth^  articles^  be  included  under 
the  general  words  omnia  nuntUa.  Thej  also  relied  on  the  evidence  of  the 
payments  for  turnips  eaten  off  the  ground  by  barren  cattle,  as  an  actnal 
perception  of  agistment-tithe  by  the  vicars  $  as  there  could  he  no  other 
right  in  which  such  payment  was  d^mandable. 

Mlr*  Jtiomeif' General,  Mr.  SoUcUor  Generalp  and  SuUmi,  for  the  defend- 
aat.-T*-Af  the  endowment  in  this  case  cannot  be  found,  the  viear,  in  order  to 
e^blish  his  claim,  must  produce  some  other  evidence  to  prove  what  waa 
|he  pwport  of  the  endowment  3  for,  till  such  a  claim  is  made  out,  tbe  com- 
mon law- right  <^  the  rector  prevails.    As  far  as  we  can  judge,  from  proba- 
iiUity,  concerning  the  nature  of  the  endowment,  we  cannot  suppose  agist- 
meat-tithe  to  be  included  in  it.    Probably  the  endovranent  was  in  the  nature  . 
of  a  division  of  the  tithes  then  in  perception.    Agistment-tithe  was  always 
payable^  and  therefore  if  it  arose  in  the  parish  at  the  time  of  the  endow- 
iKient^  and  vras  meant  to  be  given  to  the  vicar,  it  was  too  important  an  arti- 
cle to  be  omitted  in  the  extent  i  but  if  it  was  then  unknown  in  the  parish, 
as  i^  probable  from  its  never  having  been  received  by  any  body  within  me- 
xnpry,  it  is  not  to  he  presumed  that  the  parties  had  it  in  contemplation  to 
convey  a  thing  then  not  known  to  either  <rf  them.    Where  indeed  the  viear 
)ms  received,  ^l  small  tithes  which  have  actuaUy  come  to  tbe  perception  of 
either,  that,  has  been  held  to  be  evidence  of  a  general  widowment  of  aD 
aipiill  titbes,  pad  thei^ove  carries  all  new  productions,  Payna  ▼•  Pamleti^ 
«iid  the  ce^  1  WUs.  170 ;  \m  here  it  clearly  was  not  the  intene  of  the  par- 
tief  tb«^  ail  small  titbjBS  should  go  to  the  vicar,  for  wool  and  lamb  are  pay- 
able U>  the  prebendary.    Thus,  in  Keens  v,  Patnok,  where  the  endowment 
yraA  to^ufn  aitaragiuM^  but  the  agistment  had  never  been  reeeivedby  either, 
tbe  ^oHrt  held  tlw^  the  perception  of  many  other  small  tithes  under  the  en^ 
dowmen^  vras  not  sufficient  to  establish  a  eight  of  agistment  ;•  and  the  vi- 
car's bil]  vyas  dismissed.    The  small  tithes  beings  divided,  no  general  pre- 
Qim^tion  aKses  from  the  greater  nmnher  being  given  to  the^  viear,  and  tfce 
eoqumijl  law  right  of  the  reetoc  must  prevail    The  evidence  only  asceiteins 
what  hfi%  been  reoeiyed  by:each  paf  ty,  and  does  not  at  att  estaWsh  s  geneml 
division  of  the« tithes. 

The  egct^f^  jvpebettda,  the  most  important  pert  of  the  evidence,  baa  clearly 
beepn.  taken,  by  some  ^ward  ignorant,  of  the  legal  import  of  the  terms  he 
usesij  he  gives  aU  predial  tithes  to  the  prebend^  and  tbe»  gives  several 
^peQiea  of  predial  tithes  to  the  yiear.  If  omnia  miimte  means  all  small 
titbea,  theseis  aoother  eonlradiotieii,  havkig  given  twt>  kinds  of  small  litiies, 
wool  and  lamb,  to  the  prebend.  Such  an  eq^ression,  by  one  who  deicuriiy 
did  not  understand  its  meaning,  cannot  convey  a  right.  The  extent,  as  fisr 
«ai9kgoes,  is.  rather  infttVDf  of. the  rector;  it  expressly  gives  him  all  the 
/tfieflfi^. tithes,,  among  which,  f^stment  isr  carried;.  €w  agistmeDtvtishe is 
AieJbr  ^  herbage  eaten  by  tbe.  cattle,  apd  not  for  the  improvement;  or 
fiartai^  produce  of  the  cattle  themiselves^  as  was  clearly  established  by^^e 
lii«e  Lord  Chief  Baroi^  in  tbie  case  of£//u  v.  Saml  in  this  court.  HH.  IIM  (L)» 
Xha  egUntOi  prAtndm  having  enumerated  all  species  of  tithes,  then  monved 
hp  the  prebendi  it  next;  enumerates  those  in  the  perceptioni  of  thn*  vicar ;  and< 
iiomei^^y  after  mentioning  some  vicarialduea  other  ^an  tithes,  2  adds^ 
qvHija  mwukt,.  all  ii^rior  articles)  of  •  tho  same  kind  Moth.  Utt^  immediate 
pfe^adin^.:  had  it  meant  aU  small  tithes^  it '  wouUc  haiw:  been'  in  tihefismiine 
gender^.  9n^ie»minmki^  (kd$na. 

The  terriers  of  the  vicars  are  die  next- evidence,  and  are  ti»  his  ttdccn^vrnth 
great  caution.  They  ar^  drawn  np  by  tlMs  vicass.  and  clNnrohwardens>  tho 
impfopmtocs  not  being-  parties.  A  terrier  dranma.  up  bQf^a  rector  or  vicaE 
^one,  or  by  Urn  anil  cteirdbwardena:  appointed'  bfihim,.  is  no  evidence 

(1)  Ante,  p^  SCO.  against 
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ftgainitt  the  parisliionerB^  because  they  are  neither  actually  nor  yirtually  parties 
to  it ;  but  if  signed  by  a  churchwarden  chosen  by  the  parishioners,  it  becomes 
evidence  against  them.  Here  the  terriers  are  signed  by  the  vicars,  who  were  in- 
terested to  diminish  the  rights  of  the  prebend ;  and  by  the  churchwardens^  who 
had  at  least  no  interest  to  defend  them.  If  then  they  are  admissible  as  evidence 
at  ally  at  least  they  are  to  be  taken  with  great  caution.  The  terriers  only  pro* 
fess  to  be  an  account  of  titlies  actually  received.     "  To  the  vicar  belong  all 
manner  of  tithes,  except  corn  and  hay,  wool  and  lamb,  and  are  paid  in  the 
following  manner,**  &c.     Then  those  only  are  meant  which  had  been  paid. 
Under  the  e:rtentaprehenda,  the  only  general  words  in  favour  of  the  vicar  are 
omnia  minuta,  ami  therefore  wood,  a  great  tithe,  belongs  to  the  rector  ;  but 
if  the  terriers  are  to  be  taken  literally,  wood,  not  being  one  of  the  four  ex- 
cepted articles,  would  go  to  the  vicar  :  the  terriers  can  only  refer  therefore 
to  those  tithes  which  had  l>een  received.     Besides,  the  parishioners  alf 
avow  their  ignorance  of  the  right  to  agistment-tithe,  and  one  of  the  vicars, 
who  was  defendant  in  the  suit  against  Newton,  disclainis  any  pretensions  to 
it :  the  terriers  left  by  him  are  in  the  same  form  with  the  rest,  and  are  to  be 
construed  with  them.    But  those  who  acknowledge,  in  express  terms,  their 
i^orance  of  th»  right,  cannot  be  understood  to  have  given  testimony  of  it 
by  any  general  wonls,  and  therefore  the  terriers  must  be  considered  as  be- 
i^ig  totally  silent  as  to  agistment.     The  vicar  attempts  also  to  prove  percq)- 
tion  of  agistment-tithe,  by  the  payments  made  to  his  predecessors  for  tur» 
nips  eaten  off  the  ground  by  barren  cattle :  but  when  coupled  with  the 
ignorance  of  any  right  to  agistment-tithe,  avowed  both  by  the  parishioners 
and  the  vicars,  that  clahn  foils  ;  it  was  not  paid  as  an  agistment-tithe,  and 
therefore  is  no  evidence  or  admission  of  the  right.    To  pay  for  turnips  eaten 
oflf  the  ground,  as  tithes  of  the  turnips,  is  a  natural  and  very  common  mis- 
take, into  which  this  parish  had  evidently  follen.     In  1767,  agistment-tithe 
was  of  sufficient  importance  to  be  the  subject  of  a  suit :  the  subsequent  ter* 
riers  do  not  pretend  to  give  it  to  the  vicar,  although  then  in  the  contempla- 
tion of  the  parties  by  the  suit.     This  is  an  admission  of  want  of  title  in 
the  vicar,  and  is  evidence  for  the  rector  vrithont  actual  perception  by  him. 
For  the  prebendary,  however,  there  is  evidence  of  an  immemorial  perception 
of  one  species  of  agistment-tithe,  or  of  a  composition  or  modus  in  lieu  of  it. 
The  payment  of  a  penny  for  every  sheep,  and  a  halfpenny  for  every  lamb, 
brought  into  the  parish  after  Candlemas,  and  carried  out  before  hunbing- 
time,  can  be  referred  to  nothing  else ;  it  cannot  be  a  wool- tithe  $  every 
sort  of  tithe  arising  from  sheep  is  only  a  satisfi&ction  for  the  pasturage  c^ 
these  sheep.    Degge,  261.    Ambl.  149.   When  tithe  of  wool  or  Iamb  is 
paid,  no  other  satisfection  is  due ;  but  if  the  sheep  are  depastured  at  such  a 
time  of  the  year  that  neither  of  these  arises,  agistment-tithe  is  due  of  com- 
mon right ;  the  latter  is  the  case  here,  and  therefore  the  money  pa3rment  i» 
to  be  considered  as  the  immediate  satisfaction  for  the  pasturage  which  was 
due,  and  not  as  a  compensation  for  another  sort  of  satisfoction  which  waS 
not  due. 

It  is  ordaiued  indeed  by  a  constitution  of  archbishop  Winchelsea,  that 
where  sheep  are  removed  between  shearing  time  and*  Martinmas,  the  tithe- 
wool  is  to  be  proportioried  between  the  different  parishes  in  whichthey  hav^ 
remained  for  thirty  days.  9  Burn.  460,  463.  Lind.  194,  197 ;  but  that 
never  was  law,  and  only  related  to  the  division  between  clergymen;  th4^ 
whole  wool-tithe  being  paid  where  shorn,  and  a  proportion  afterwards  paid 
by  one  rector  to  tiie  other. .  As  a  modus  for  wool,  this  payment  would  be 
bad*  The  whole  wool  is  afterwards  payable  in  the  parish  into  which  the 
sheep  are  carried^  and  it  would  therefore  be  without  any  oonsideratiott.- 
Here  there,  is  no  custom  to  exempt  sheep  introduced  into  the  parish  between. 
Martinmas  and  shearing  time  from  paying  the  whole  tithe  wool ;  so  that  if 
this  is  a  wool-fiiodiw,  the  rector  receives  more  than  the  whole  year's  wool ; 
to  wit>  the  whole  wool  at  the  time  of  shearing,  and  also  a  proportion  c£ 
that  carried  out  of  the  parish,  before  shearing  time.  (Where  the  manner  of 
tithing  the  wool  is  altered  so  that  lihe  custom  ^ves  advantages  to  both 
parties,  it  is  good.   1  RolFs  Abr.  649.   3  Burn;  464.  So 
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So'iSUU  V.  iSiitt^  in  this  coart,  Hil.  1790  ( I) ^There  were  two  modiisti, 

the  one  for  the  wool  of  all  sheep  brou^tiato  the  parish  after  GandlemaB^  and 
shorn  there ;  the  other  for  the  wool  of  all  sheep  carried  out  of  the  parish 
between  Candlemas  and  shearing  time ;  and  both  were  held  good.    There 
the  one  modus  was  a  consideration  for  the  other;  but  if  the  present  is  a 
wool  modus,  the  farmer  has  no  compensation  for  it.     If  this  be  considered 
as  an  agistment-tithe,  or  composition,  it  maybe  Mr  and  equal,  and  its 
foundation  legal :  it  is  too  much  therefore  to  expect  that  the  court  will  treat 
it  as  a  vfool'inodus,  which  could  not  legally  exist,  and  supposes  an  imme-^ 
morial  imposition  practised  by  the  prebendaries  upon  the  parishioners,     if 
this  is  held  an  agistment-tithe  or  modusy  although  only  for  sheep  under  par- 
ticular circumstances,  yet  it  is  a  sufficient  perception  of  that  kind  of  tithe  to 
entitle  the  prebendary  to  it,  so  far  as  it  is  not  covered  by  this  modus:  as  a 
bad  modus  or  composition  is  always  evidence  of  the  right  l)eing  in  the  per- 
son to  whom  such  payment  has  been  made.    This  was  ruled  in  the  case  of 
Travis  v.  OxUm^  exchequer,  18th  December.  1776,    And  as  sheep  were 
formerly  the  principal  or  only  species  of  cattle  depastured  in  this  countrjr, 
perception  of  agistment-tithe  of  sheep  during  that  part  of  the  year  when 
they  yield  no  other  tithe,  is  evidence  of  a  general  right  to  agistment«tithe. 
Payment  of  tithe  of  hay  is  a  discharge  of  tithe  of  grass  of  that  land,  1  RoU. 
Abr.  640.     3  Bum.  429 ;  therefore,  unless  the  contrary  appear,  tithe  of 
grass  depastured  should  be  supposed  to  belong  to  him  who  has  the  tithe  of 
hay )  for  otherwise,  payment  to  the  rector  is  a  discharge  against  the  vicar. 
The  reason  given  why  grass  depastured  pays  tithe  is,  because,  if  made  into 
hay,  it  would  have  been  titheable  $  then  it  should  pay  tithe  to  him  who 
•would  receive  the  tithe  of  the  hay.  3  Burn.  43*2.     If  the  court  are  not  Sfi- 
ti^ed  of  the  right  of  the  rector,  at  least  the  decree  must  be  varied  so  far  M 
to  try  the  hfit  by  an  issue,  whether  agistment-tithe,  especially  of  8heep>  was 
comprised  ia  the  endo^vment  or  not.    There  can  be  no  reason  to  fear  the 
prejudices  of  jurymen  the  one  way  or  the  other,  for  although  the  defendant 
is  here  sued  only  as  a  land-holder,  yet  the  real  question  is  between  them  as 
two  claimants  of  tithes.     The  different  accoimts  given  by  the  witnesses,  as 
to  agistment ;  the  evident  mistake  of  some  of  them  in  considering  small 
tithes  and  vicarial  tithes  as  synonymous,  and  therefore  testifying  that  the 
vicar  had  all  the  small  tithes  \  the  uncertainty  as  to  the  event  of  the  suit  in 
1767 1  the  doubtful  credit  of  the  terriers ;  the  disputed  fact  of  perception  of 
agistment-moc/ttf  by  each  party,  make  this  a  case  peculiarly  fit  for  the  de- 
cision of  a  jury.    Courts  of  equity  have,  indeed,  the  power,  where  the  &c^ 
are  perfectly  clear,  of  deciding  without  an  issue  \  but  the  constant  practice 
and  discreet  use  of  that  power  has  established  it  as  a  rule  upon  their  discre- 
tion, never  to  decide  against  the  common-law  right,  where  the  smallest 
doubt  is  raised,  without  the  intervention  of  a  jury.     I  Raym.  240.     Bunb. 
239.    In  the  case  of  Paine  v.  PawleiU  where  the  vicar  claimed  a  small  tithe, 
and  ptoved  perception  of  all  small  tithes,  except  grass  seeds,  which  had 
been  taken  during  the  last  fifty  years  by  the  rector,  the  court  did  indeed  give 
judgment  fbr  the  vicar,  holding  themselves  bound  by  the  decisions,  that 
perception  of  all  the  small  tithes  actually  received,  was  evidence  of  a 
general  endowment  of  small  tithes  ;  but  Lord  Chief  Baron  £ybb,  in  giving 
judgment,  said,  that  if  these  decisions,  or  the  circumstances  of  the  case, 
had  left  the  least  doui>t  in  his  mind,  he  would  have  directed  an  issue  accord* 
ing  to  the  general  principle  of  courts  of  equity.  •  In  the  ease  of  Scott  v. 
Ainy,  in  the  exchequer,  1779  (8),  where  the  rector  claimed  tithe  of  grain  on 
lands  occupied  by  the  defendants,  the  defence  was  a  claim  of  the  tithes  as  a 
portion  of  tithes,  and  possession,  by  virtue  of  that  claim,  clearly  traced  for 
160  years,  with  many  different  conveyances  of  the  right.  The  comt  refused 
to  disturb  the  prima  fade  title  arising  from  so  long  possession,  even  so  far 
as  to  direct  an  issue,  but  left  the  plaintiff  to  pursue  his  remedy  at  law.     So 
in  the  case  of  Mawbey,  bart.  v.  Edmead,  Hilary  term,  1784,  where  one  lay- 
num  filed  a  bill  against  another  to  establish  a  right  to  tithes  in  certain 
farms  ^  the  court  dismissed  the  bill  3  for,  percuriami  the  possession  being 

(1)  Ante,  p.  360,  (2)  Jnte,  p.  342,  tfov»btfwL 
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t7§3.        dooUM,  the  platbitiff  mHst  Srst  estabUth  hk  i%bt  tt  hw,  wMck  »  4he  pto- 

oARtioNs      per  iribonal  for  thie  trial  of  right  oh  ciqaivocal  possteaioD^  and  Ibr  the  cob-^ 

J;  ^^  .    stnictioii  of  deeds  under  which  parties  daim.  In  the  cade  of  Edwardi,  derk* 

Y.  Lai^d  ytmon,  excheqner,  19B1 ;  whera,  to  a  bill  by  the  epiritttal  rector^  tiie 

defence  set  up  vras,  a  title  to  the  tithes  under  family  aettlements,  and  poa* 

session  for  seventy-one  years ;  the  court  thought  Ihe  decision  m  Scott  w: 

Airey  right,  and,  upon  the  aothnrity  of  that  case^  dismissed  the  bill  with 

costs,    in  the  case  of  Tram  v.  Oxion,  the  tertenants  haWi^  set  up  a  pay^ 

ment  in  lieu  of  tithe-hay>  which  the  court  considered  as  a  bad  modm,  and 

thereupon  gave  judgpnent  for  an  account  of  tithes^  consideriiig  the  vicar*s 

claim  as  established  by  the  payments ;  upon  a  writ  of  error,  the  house  of 

lords  directed  an  issue  to  try  Uie  nature  of  the  payments  ^  lord  MANsncua 

declaring  his  opioioD  that,  ou  a  vicar*s  title  being  disputed,  unless  it  is 

perfectly  clear,  a  court  of  equity  ought  not  to  have  made  a  decree  withonl 

the  iact  hairing  been  ascertained  by  a  jury.     3  Bro.  P.  G.  482.     In  tiie 

case  of  Carr  ▼.  Henion,m  this  court,  1784,  where  the  vicar  soedfoc  all  smidl 

titiies,  (whereas  the  impropriators  of  the  rectory  denied  the  endowmBnt,) 

and  he  produced  a  decree  ia  the  exchequer  for  an  account  of  all  sma& 

•tith^  in  a  Suit  by  his  predecessor,  in  the  reign  of  Charles  1.  yet  as  that  d^ 

cree  was  not  binding,  the  patron  not  bding  a  party,  nad  as  it  had  never 

been  al^ted  andar,  ^6  court  thought  the  case  tmt  so  dear  as  to  wattant  a 

decide  in  Ihvour  of  the  vic&r,  and  directed  an  issue  to  try  whether  he  was 

entitled  under  the  endowment  or  not ;  and  that  decision  was  afiirmed  in 

the  house  of  lords. 

If  the  defendaht,  as  rector,  had  sued  any  other  tertenant  for  agistmeni- 
tithc,  and  the  penny  and  half^cmiy  modus,  or  the  right  of  the  vicar  ^to  agist- 
meht  tithe  had  been  set  up  as  a  defence,  the  court  would,  as  of  course,  have 
directed  an  issue  to  try  the  nature  of  the  modttt  or  endowment,  belbre  rti^ 
v^ould  decree  against  bis  common-law  right  as- rector^  So  if  the  vscar  had 
sued  anjr  other  farmer  for  agisitnent-tithe  of  sheep  carriecl  out  of  die  fiariah 
before  sheafing  time,  and  the  penny  Imd.  halfpenny  modus  had  been  insisted 
apon  as  a  defence,  the  couit  must  have  directed  an  issue  to  ascertaiii  whe- 
ther the  wool  or  the  agistment  was  the  thing  covered  hy  that  nodui,  as 
was  dolie  in  the  case  of  Bemi^t  v.  JUad^  in  this  court,  1785,  upon  the  far- 
mer Settitig  itp  an  flgistmentHttoda«.  But  if  in  either  character  singly,  as 
rectb)-,  -or  as  an  occupier  of  lands,  the  defendant  would  have  been  euUtted 
to  hicve  thte  opinion  of  a  jury  iqpon  his  daim)  the  uniting  these  two  cfaarac- 
fers  cannot  deprive  him  d(  that  benefit. 

Bitrton,  in ' reply  .—*In  discoverhig  the  true  nature  of  the  endowmept,  it 
certtiihly  is  material  to  consider  the  manner  in  which  such  an  agreement 
T^uld  probably  be  made.  The  tithes  were  to  be  divided  'between  the  pre- 
benftary  and  vicar.  They  have  not  divided  them  intt>  great  and  small  tiUies. 
It  Was  hardly  possible  to  enumerate  aD  the  different  artides  which  then  did 
or  afterwards  might  arise  in  the  parish,  and  allot  each  artide  sepaiatdy. 
The  natural  <lDd  probable  division  then  was,  to  give  certain  articles  io  the 
One,  And  all  Ihe  >e$t  to  the  other  party.  The  whole  evidence,  the  e^lenta 
prfbenda,  the  terriers,  and  the  perception  of  eadi  new  specie!  of  tithes  suc- 
cessively, prove  sudi  tb  have  been  theagreemeotj-andthe  general  daaseto 
haVe  fa^en  in  fovour  of  the  vicar ;  while  there  is  not  one 'hint,  in  any  part  of 
the  evidence,  of  a  general'  cliause  m  favour  of  the  laclor.  Whethek*  that 
genel^l  clause  extended  to  idl  oth^  tithes,  ^ccoVdhig  to  the  terriers,  or  to 
all  other  small  tithes  only,  according  to  the  ejUenta,  is  immaterial,  the  pre- 
sent demttnd  being  covered  by  either :  but  if  it  were  material  to 
thiit  (^u^stion,  greater  credit  should  be  given  to  the  teiriers  tiian  to  the 
ienta  pi^^de  *,  fof  the  iMtter  appears  to  be  taken  for  ithe  prebendary"^  use 
al6he>  whereas  be,  being  also  d  landholder  in  the  parish,  is  ooaatmctiirely  a 
party 'to  the  terriers  as  well  ps  the  vicar ;  and  therefore,  if  there  were  any 
tithe  of  wool,  it  shoidd  go  to  the  vicar.  The  payment  of  one  penny  for 
evety  sheep,  and  one  hal^nhy  for  every  lamb,  brought  into  the  paiish  after 
Candlemas,  and  carried  out  before  shearing  time,  is  evidently  a  fiMte  or 
payment  for  the  wool  Icsarried  out  on  the  baclis  of  th6  -sheep.    The  canon 

'  law 
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kw  ordaiaed  •  divisiim  of  ih^  wpbl  between  the  two  parisliesj  and  tbe  or-'        |793. 
dinance  of  afcHbiahop  Wiaohetec^  eonfirqif  the  same  rule ;   though  neyer^      sar«oi*« 

periiapa,  the  law  of  this  ^ountry^  yet  it  yn\s  generally  understood  to  he  9Q.      f* 

By  that  ondinaooe  no  part  of  the  wool  10  due^  unless  the  sheep  had  dc^His- 
tared  for  thirty  days  .within  the  pafish ;  and  tl^e  proportion  of  the  wool  in- 
creased accor^mg  to  the  number  of  days  above  that  time  :  to  avoid  all  dis* 
pates  and  firauds  as  to  the  number  of  days  during  which  they  remained  m 
the  parish,  aH  averagss  of  payment  for  allis  a  ialr  and  just  cbmpositiop,  In 
EIH9  v»  Sml,  Etrb,  Chief  Baron>  sustained  similar  moiusiu  qn  their  own 
strength  alone  ^  he  there  said,  that  kc^  did  not  Icnow  why  a  customary  pay- 
ment antecedent  to  the  tithfe  being  due,  may  tK>t  be  a  good  custom  3  that 
the  rule  of  the  canon  law  is  founded  in  great  equity  3  and  he  saw  no  reasod 
why  a  custom  in  ainalogy  to  it  might  not  be  good.  If  this  were  an  agist- 
ment payment,  it  would  not  be  confined  to  sheep  brought  into  the  parish  a| 
any  particolar  time,  but  would  extend  to  all  barren  sheep  or  other  cattle. 
The  payment  of  agistment  of  lambs  would  be  plainly  ui^ust,  for  duriog 
that  part  of  the  year  the  greater  part  of  the  ]ambs  could  not  have  b^guo  to 
eat  grass,  and  no  agistment-tithe  can  be  due  while  diey  are  sucking.  If  it 
appear  clearly  to  t^  court  that,  according  to  the  evidence,  agistmentrtithe 
belongs  to  theticar,  there  can.be  no  reason  for  sending  it  tp.an  issue.  An 
issue  is  only  intended  for  satisfying  the  conscience  of  the  court  i^nm  disputed 
(acts.  Here  the  whole  rests  upon  ancient  writings  and  papem,  <^  the 
meaning  and  credit  of  which  a  jury  can  be  but  very  imperfect  Jud|(es ;  and 
which  ou§^t  therefore  to  be  decided  Upon  by  the  court  alone.  *Mos«  900^ 
Even  apon  mere  matters  of  foct  a  court  of  equity  often  decides.  JPoooc^ 
V.  TUmarMk,  Bunb.  1$>2.  And  so  in  establishing  a  Vk^dui,  Finch  v.  jfnilr 
krt,  Bunb.  1^.  Thefankaess  of  a.m^dtw  is  a -n^ere  .matter  of  foct^  and 
yet  has  alvays  bean  decided  by  the  courts  of  equity,  without  any  jury,  whcca 
they  have  seen  no  deubt.  Pike  y.  Dowfing,  S  Blacks.  R.  1257.  (1),  and 
Moore  v.  Bedtford,  before  Lord  Habdwicke,  Ch.,  HiL  1760,  cHed  by 
Blaokstons,  justice,  ibid.  1260.  There  is  one  case,  indeed,  where  courts 
of  equity  are  very  cautious  of  deciding  without  the  assistance  of  a  jury* 
where  Che  rights  of  the  parties  are  to  be  bound  by  the  decree ;  as  ina  sui^ 
between  all  the  proper  parties  tp  establish  a  modus  orother  claim.  But  this 
bill  is  only  for  an  account ;  the  decree  binds  nothing.  Courts  of  equity  an^ 
also  more  cautious  of  deciding  on  a  question  of  tithes,  where  the  ckdm 
might  be  established  at  law,  as  in  predial  tithes,  which  come  only  collate- 
rally  before  a  court  of  equity,  for  an  account ;  than  I'^here  the  principal 
question  is  properly  within  their  own  jurisdiction,  as  the  right  to  agistment 
tithes ;  and  this  distinction  is  taken  in  all  the  cases.  The  commissipners 
having  taken  improper  depositions*  is  a  &ct  unknown  to  the  court ;.  they 
only  know  the  evidence  which  could  legally  be  read ;  and  therefone  cannoit 
suppose  that  other  evidence  might  be.  collected.  In  the  case  of  Carr  v. 
Benton,  ib£re  was  very  strong  evidence  oa.  both  sides,  and  the  cOuit  did 
direct  an  issue,  though  the  bill  was  for  an  account  only  (the  cross  bill  havf- 
ing  been  dismissed.)  There  the  decree  in  favour  of  the  vicar  was  not  fout- 
lowed  by  pernancy  of  tithes  -,  ai}d  the  impropriator  shewed  a  subsequamt 
judgment  in  the  ecclesiastical  court  in  his  fovour,  which,  althov^  ^oraai 
MM  jjM/ic#>,  was  sufficient  to  rebut  the  presumption  arising  from  the  other 
decree.  In  Keene  v.  Patrick,  the  endowment  being  of  toium  aUaragium, 
which  can  only  be  construed  by  usage,  And  there  being  no  usage  as  to 
agtstment-tithe,  the  court  thought  the  vicar  had  raised  no  doubt  in  his 
.&Taur  :  they  did  not  dirieet  an  issue,  but  dismissed  the  sbill.  in  Scott  v. 
^trry,  actual  pernancy  for  a  very  .long  space  of  time  was  proved  in  other 
persons.  If  that  was  tortious,  a  court  of  law  was  the  place  to  d^t^rmine 
the  right ;  and  accordingly  the  bill  was  dismissed..  The  ca^e  of  Mawbey  v. 
Ednead  was  a  bill  to  establish  the  right  of  one  layman  to  tithes  against 
another.  The  court  refosed  to  determine  it,  and  dismissed  it  as  a  mere 
^ectment  bfll.  Edtcards  v.  Lord  Femon  was  dismissed  on  the  same  grounds. 
.   .  (I)  y^irte,  p.  34K  In 
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1793.         Jji  the  present  case  there  is  no  remedy  at  law  5  we  seek  not  to  establish  the. 
oAEirons,      rights  and  a  decree  does  not  bind  -,  there  is  no  pernancy  agahist  us,  and  the 
whole  evidence  is  so  clearly  for  the  vicar,  that  no  serious  doubt  of  his  title 
can  be  entertained.    No  case  can  be  shewn  where  in  sudi  circumstances  a 
court  of  equity  has  held  itself  bound  to  direct  an  issue. 

Thompson,  Baron.-— Does  it  appear  fronf^  the  evidence  that  the  rectory 
belongs  to  the  prebendary  ?  He  may  be  a  mere  portioner  of  tithes,  and  if 
so,  the  presumption  in  his  favour,  as  rector,  falls  to  the  ground.. 

Sutton,  That  does  not  expressly  appear  from  the  evidence,  but  he  is 
treated  as  rector  both  in  the  bill  and  answer. 

Macdonald,  Chief  Baron,  thfs  day  delivered  the  opinion  of  the  court.— 
In  this  case  the  plaintiff,  as  vicar  of  South  Cave,  chums  agistment-titfa^* 
The  defendant,  considering  himself  as  impropriator  of  the  rectory,  aliio 
claims  it :  and  has  insisted,  that  he  is  entitled  to  an  issue  to  ascertain  the 
right  to  this  species  of  tithe,  and  more  particularly  to  agistment-tithe  of 
sheep  depastured  in  the  parish.  To  determuie  whether  we  have  sufficient 
grounds  for  a  decree,  without  sending  the  question  to  be  tried  at  law,  it 
will  be  necessary  to  consider  the  evidence  that  is  before  the  court.  It  is 
very  clear,  that  a  rector  is  primd  facie  entitled  to  the  whole  tithes  3  and  the 
vicar  can  claim  nothing  unless  he  can  shew  an  endowment,  or  some  evidence 
from  which  an  endowment  must  be  inferred.  Here  the  defendant  also 
proves  an  ancient  payment  to  him  and  his  predecessors  of  one  penny  for 
every  sheep,  and  an  halfpenny  for  every  lamb,  brought  into  the  parish  after 
Candlemas,  and  sold  out  before  shearing  time ;  and  insists  on  this  as  a  per- 
ception  of  agistment-tithe.  The  vicar  shews  a  common  money-payment 
made  to  the  vicars  for  the  last  forty-years  for  turnips  ;  5s.  per  acre  for  tar- 
nips  pulled,  and  25*  per  acre  for  turnips  eaten  off  the  ground ;  and  insists 
that  the  latter  is  to  be  considered  as  perception  of  agistment-tithe  in  bis 
predecessors.  But  it  is  clear  that  this  payment  to  the  vicar  was  not  made 
under  the  idea  of  its  being  an  agistment-tithe.  All  the  witncssses  who  speak 
of  it,  say,  they  knew  nothing  of  agistment-tithe,  nor  ever  knew  it  paid ; 
and  Robinson,  the  former  vicar,  did  not  know  of  any  such  right :  then  this, 
which  wajs  not  understood  to  be  paid  as  agistment-tithe,  cannot  be  con- 
sidered as  pernancy  of  that  species  of  tithe,  but  merely  as  proceeding  from 
a  confused  notion  of  the  right  of  the  clergyman  to  some  satisfaction  for  the 
tumips»  of  which,  if  pulled  up,  he  would  have  received  the  tithes.  The 
ancient  payment  to  the  rector  may  be  more  naturally  considered  as  a  pay- 
ment for  the  wool  of  the  sheep  and  lambs  sold  out,  than  as  an  agistment- 
tithe.  The  halfpenny  for-  lambs,  in  particular,  can  hardly  be  considered  as 
such.  The  proper  time  to  pay  tithe  of  lambs,  is  when  they  can  walk  and  feed. 
Reynolds  v.  Vincent,  Bunb.  133  ( 1) .  Brinkhw  v.  Edmonds,  Bunb.  806(2). 
It  would  be  highly  unjust,  that  lambs,  when  not  eating,  should  pay  half  as 
much  agistment-tithe  as  sheep ;  but  the  wool  does  bear  that  proportion: 
and  in  Bishop  Winchelsea*s  Instructions,  this  very  proportion  is  directed  for 
the  clergymen  to  observe  in  tithing  wool.  It  is  a  common  payment  for  the 
wool-tithe,  but  unknown  as  an  agistment- moe/ttf.  Every  circumstance  tends 
to  prove  that  this  is  a  composition  for  the. wool  on  the  backs  of  the  sheep 
and  lambs  sold  out  of  the  parish ;  and  it  therefore  appears  that  there  is  no. 
evidence  of  pernancy  of  agistment-tithe  on  either  side.  The  vicar  claims 
to  be  endowed  of  all  small  tithes,  except  wool  and  lamb.  The  first  piece 
of  evidence  in  support  of  this  claim,  is  the  extenta  prekenda,  the  date  of 
which  must  have  been  before  the  year  1312,  as  it  mentions  the  Knights 
Templars  as  then  in  possession  of  lands  in  the  parish.  It  is  material  to  ob- 
serve, that  in  describing  the  claims  of  the  prebendary  in  the  parish  of  Soath 
Cave,  the  extent  does  not  say,  that  the  rectory  belongs  tohim,  but  only  the 
predial  tithes  -,  and  in  the  next  parish,  it  expressly  mentions  the  rectorj 
itself  as  a  part  of  the  prebend.  This  difference  of  language  raises  a  great 
doubt,  whether  in  fact  the  rectory  of  South  Cave  was  annexed  to  the  pre- 
bend. In  describing  the  rights  of  the  vicar,  it  uses  the  general  words 
omnia  minuta  3    and  it  has  been  argued,  that  this  cannot  mean  all  8di>U 

(1)  ^ni€,  vol.  1,  p.  790.  (2)  ^nie,  p.  30.  tithes ; 


V. 


TITHE  CASES.  MO 

tiUufift;  for  then  it  should  have  heisn  in  the  feminine  gender  ^  but  can  onlj  17dd« 
xefer.  to  .other  small  daespf  theTicpur:  this  construction  is  negatived  by  ^arnoni 
what  immediately  follow 8»  injuste  tamen  detineniur  decima  de  piscaria  de  A. 
Although  all  small  tithes  belong  to  the  vicar>  yet  this  particular  small  tithe. 
18  unjustly  with-held  from  him.  Then  the  ivords  omnia  mnuta  must  refer 
to  small  tithes  as  well  as  other  dues.  This  is  strongly  confirmed  by  the  £^t 
of  the  vicar's  having  constantly  taken  all  new  kinds  of  small  tithes  as  they 
have  been  introduced  into  the  parish.  The  progressive  additions  to  their, 
claims  in  the  terriers,  do  away  the  idea  of  either  the  extenta  prebenda  or  the 
terriers  hdng  meant  to  enumerate  all  the  articles  to  which  the  vicars  had  a 
right.  I'he  parol  evidence  gives  no  light  upon  the  subject,  except  in  con- 
firming the  evidence  of  the  terriers  as  to  some  undisputed  facts  3  and  as  the 
exUttia  prebends  and  the  terriers  appear  to  us  sufficiently  to  prove  the  nature 
of  the  endowment,  it  is  not  probable  that  any  material  parol  evidence  can 
be  given.  Thus,  in  the  case  of  Barkley  v.  Walters,  1  Wils.  170,  parol  evi* 
dence  of  enjoyment  for  fifty  years,  contradictory  to  the  written  documents, 
waa  held  merely  to  be  an  usurpation  on  the  ancient  right.  The  defendant 
rests  on  his  common-law  right  as  rector,  but  has  not  made  out  his  title  to 
that  character  :  it  is  doubtful  whether  he  is  not  a  mere  portionist  of  certain 
small  tithes,  and  certainly  he  has  had  no  enjoyment  of  small  tithes,  except 
wool  and  lamb.  The  extenta  prebendcc  does  sufficiently  prove  the  nature  of 
the  endowment,  and  is  strongly  confirmed  by  the  terriers.  As  the  whole 
turns  ^pon  written  evidence,  and  the  decree  does  not  bind  the  right,  we 
thick,  according  to  the  determination  of  the  case  in  Wilson,  that  an  is^ue 
is  onneceasary,  and  the  decree  ought  to  6tand.-*-['^ni/r.] 

1797.    Dom.  Proc. 

The  appellant  Henry  Boldero  Barnard,  in  or  about  the  year  1785,  pur* 
chased  the  prebend  and  impropriate  rectory  of  South  Cave  in  the  county  of 
York,  and  by  virtue  thereof,  became  entitled  (amongst  other  things)  to  all 
the  tithes  within  the  parish  of  South  Cave,  and  the  titheable  places  thereof, 
not  due  and  payable  to  the  vicar  of  the  parish  church  of  South  Cave. 

Amongst  other  tithes  the  appellant  claimed,  as  rector,  the  tithes  of  corn, 
hay,  wool,  and  lamb,  and  also  the  tithe  of  agistment  of  all  barren  and  un« 
profitable  cattle,  fed  and  depastured  within  the  parish  of  South  Cave,  and 
the  titheable  places  thereof  $  and  particularly  the  tithe  of  agistment  of  sheep 
and  lambs,  which  (it  was  contended)  was  covered  by  immemorial  payments 
juade  to  the  rector  by  way  of  modus,  as  after  stated. 

The  title  of  the  rector  to  the  tithes  of  corn,  hay,  wool,  and  lamb,  was  not 
tUaputed  by  the  vicar  -,  but  the  tithes  of  agistment  not  having  been  usually 
paid  in  the  parish,  except  for  sheep  and  lambs,  as  after  stated,  great  part  of 
the  parish  having  been  till  of  late  years  uninclosed,  and  consisting  principally 
of  extensive  wolds»  or  sheep-walks,  so  that  the  agistment  of  other  barren 
and  unprofitable  cattle  was  probably  formerly  of  very  little  value  ;  the  vicar 
set  up  a  claim  to  the  tithes  of  agistment  of  all  barren  and  unprofitable  cat- 
tle, including  the  agistment  of  sheep  and  lambs,  for  which  such  immemo* 
rial  payments  had  been  made. 

In  Michaelmas  term  1787,  the  respondent  filed  a  bill  in  the  court  of  ex- 
chequer against  the  appellant,  both  as  occupier  of  lands  within  the  parish 
aforesaid,  and  the  titheable  places  thereof,  and  also  as  rector  of  the  said  im- 
propriate rectory,  to  compel  payment  of  the  tithe  of  agistment  of  sheep-  and 
lambs,  and  other  barren  and  unprofitable  cattle,  fed  and  depastured  ypon 
the. lands  so  occupied  by  the  appellant,  during  the  years  1786  and  1,787  -, 
luftd  by  his  bill  admitting,  that  the  appellant,  as  rector  of  the  parish,  was 
entitled  to  the  tithes  of  hay  and  corn,  wool  and  lamb,  but  claiming  all  agist- 
ment tithe,  as  vicar ;  and  alleging  generally  his  title  by  endowment,  or 
otherwise. 

The  appellant,  by  his  answer  to  the  respondent's  bill,  insisted  that  the 
leepondent  was  not  entitled  tp  any  agistment  tithe,  but  that  the  appellant, 
SB  rector  impropriate,  was  entitled  to  the  tithe  of  agistment  of  sheep,  and 
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iim.  A  other  barren  and  unprofitable  catde^  ftsA  aad  defrnttarM  wUto  Ifae  JriOd 
«AB?(o!«« .  pnrish^  aqd  the  titfbeable  places  thereof;  emd  hi  support  of  tudi  tiHe^  tbo 
appettaBt  stated  by  his  answer^  that  for  a  greait  nuknber  of  years  last  past, 
one  penny  for  each  8heep>  and  one  halfpenny  for  each  lamby  depastured 
within  the  said  parish,  and  sold  out  after  Candlemas  and  'befeve  the  neast 
lAiearing  tlme^  had  been  paid  to  the  rector  iiaipropriate  of  the  plirish,  and 
that  no  payment  had  ever  been  made  to  the  Ticar  for  the  tithe  of  agistment 
of  sheep^  depastured  within  the  said  parish^  eft  for  any  other  barren  or  un- 
j^ofitable  cattle. 

Issue  beihg  joined,  and  witnesses  examined,  publication  passed,  and  the 
cause  was  set  down  for  hearing,  and  was  heard  in  Trinity  term  1701. 

In  support  of  his  right  the  respondent  produced, 

I.  An*  ancient  survey  of  the  prebend  of  South  Cave,  to  which  this  rectofy 
vras  appropriated,  without  date,  but  apparently  of  great  antiquity,  intitled, 
*^  Extenta.  prebende  de  South  Cave,**  entered  in  a  mauscripit  book  found  in 
the  registry  of  the  dean  and  chapter  of  York,  whereby  it  appeared  what 
Swedes  of  tithes  b^onged  to  the  prebejid  as  rector^  and  what  to  the  vicar  ; 
stating  the  prebend  of  South  Cave  to  consist  in  predial  and  mixed  titles  of 
the  parish,  and  afterwards  enumerating  as  belonging  to  the  pifebeod,  the 
predial  tithed  of  the  whole  town  of  Cave,  also  the  predial  tithes  of  two  car- 
nicates  of  land  in  the  town  of  Bromfleet,  and  of  two  carruoates  of  land  in 
the  town  of  Faxflent  (being  towns  within  South  Cave);  and  the  tithes  of 
hay  from  all  the  meadows  within  Cave  and  Faxflent,  as  well  as  of  wool  and 
lambs,  from  the  feedings  depastured  throughout  the  said  parish ;  and  stating 
that  the  personal  tithes^  and  those  of  flax,  hemp,  oblations,  and  mortuarieSj 
and  all  small  articles,  belonged  to  the.  vicar.  The  following  is  a  copy  of 
this  ancient  survey  : — 

''  Extenta  prebende  de  Southcave, 
^*  Prebendar'  de  Southcave  consistit  in  decis  pdialibus  &  mixtis 
de  pochia  de  Cave  8c  poch'  eccie  de  Wadword  &  medietatis  eccie 
de  Otteley*  Ad  pochia  de  Cave  ptioent  villa  ejosdem  &  villa  de 
Brughelfleat  Oxemerdike  8c  Faxeflent  in  villa  de  Cave  ptinent 
pbende  una  carucata  terre  cQ  ptinent  quam  bet  in  dnico  &  decie 
pdiales  tocius  ville  8c  Bcdm  extentii  regiii  pdce  ville  ptinet  quindeci 
carucate  ire  lim  decie  pdiales  duar'carucaflre  in  villa  deBriighelflent 
8c  daar*  carucat'  &e  in  ville  de  Faxflent  8c  decia  Feni  omn^tor*  de 
Cave  8c  Faxflent  lane  8c  agnor*  in  pascals  pdce'  pochie  se  depastor' 
except'  ombj  templar'  8c  doffiui  S^i  Leonard  Ebor'  ptinentibj  iCm 
dicont  ^  pbend*  llet  in  dicta  pochia  jardi6om  ad  cofrecfiSes  exces- 
suom  poch  8c  ibm  delinqoencil  facied  8c  dts  audiend'  8c  delminand' 
l?m  decima  pdial'  uni*  dimid'  caruc*  t>e  jux*  Wythelay  ptinet 
pbend'  qua  templar'  niic  occupant  8c  in  psenti  non  soif ot  Itm  deSia 
cetu  acr'  pti  que  templar'  de  novo  siit  adqaisiti  8c  in  psenti  de  hiis 
nullam  soIVntSc  sex  acr' pti  quas  hospitularii  de  novo  occuparnt  8c 
nalla  ex  hiis  deciam  solvnt  &  diSe  acr'  pti  quas  prior  8c  convetos 
de  W^rSa  occupant  8c  medietate  ejusde  decie  sol^e  contdicut  8c 
decia  pti  cujusda  Laur'  de  Flaxflent  qnod  nuc  templarii  occopant 
8c  nullum ,  deciam  inde  solvt  Item  holes  manetes  apud  Oxe&dyke 
Golnnt  octogjnta  8c  sex  acr'  &  tres  ptit'  pprs  laborib)  infra  pochia 
pdcam  8c  eccia  niohil  inde  pcipit  sed  templarii  deciam  integ^it'  le* 
cipiiit  que  eor'  sunt  svi  un'  acjuvant'.  Item  dedfe  psonales,  8c  lint 
canbbii  obla^es  8c  pncipalia  decedent'  8c  omnia  minuta  ptiuent 
vicar'  injusteln  detinet'  ab  code  deciS  cujusdl  piscar  infra  pochiam 
situate  8c  fixh  sup  feddo  SEl  Leonardi  8c  laycis  ad  firotfam  dimisse* 
NuUos  hfit  tenentes  apud  Cave.'^ 

II.  An  entry  in  nlanuser^  in  Bibl.  CBikm.  Ciaui.  B.  8.  in  the  W16A 
Museum^  intitled  "  RegUtrum  Cartarum  Compimhm  Eedmtt  S^miA  Pttn 

Eb^raei, 


BAftlUK4>« 


TITIIB  Cia»9.  »l 

mmM  A  Tempore  Hm.  Prkm  ad  Tempwrm  Sihmr4i  fmni  lUgii  ^ngHe;"'  1798. 
ooBtoii^Bg  a  Barwf,  or  Etienia  Pretemh  4e  fipvtft  Gut)**  whicb  i^reed  al-  •abnohs 
miMt  ift  wwrdi,  and  in  substanM  aHo^^e^her  with  t)i«  fo^ner. 

III.  The  most  ancieiit  exiating  terrier  of  tKe  revenues  and  eccleeiastical 
dues  bekm^ng  to  the  yiearage  of  South  Cave,  dated  in  the  jyear  171G  3 
aettiag  forth  that  to  thi&  vicarage  belong  '^-aU  oiaoner  of  titivss^  (except 
com  aad  hay,  woei  |u«i  huBb)  and  aire  paid  ««  foUaweUi«  yearly^  at  Easter ;" 
and  then  proceeding;  to  eaamerate  maoy  apecie«  of  tithea,  and  the  mode  of 
payment,  but  withont  mantionuig  agistment-tithe  in  particular.  Several 
other  terdera  from  the  year  1716  to  the  year  \%W,  agreeing  with  the 
first,  that  to  this  vicarage  belong  all  manner  of  tithes,  except  corn,,  hay, 
wool  and  lamb  >  but  differing  therefrom  in  the  ussartioa  *  that  the  tithes  ore 
paid  as  followeth  yearly  at  Easter,*  and,  instead  thereof,  stating  that '  they 
lure  or  ought  to  he  paid  as  they  severally  become  due,  but  are  generally  paid 
at  Easter  yearly.* 

iV.  The  accounts  of  Mr.  Robinson,  a  former  vicar,  from  the  year  17W 
to  the  year  1992,  whereby  it  a|ipear^  that  he  received  all  tithes  except 
corn,  hay,  wool,  and  lamb,  under  the  denomiBatipns  fbUowiogy  hQmp»  lioie, 
mOl,  kiln,  house,  hens,  eggs,  offeringai,  foals,  ploughs,  geese,  twrkies*  ducks, 
do^^-cote,  diamber,  cows,  caliaes,  orchards,  gardens,  close,  rape,  turnips, 
potatoes,  dover  and  mustard  seeds,  saintfoin,  saintfoin*seeds>  bees:,  pigs> 
aeeds,  &c.  m^ntionin^  thirty  lastmces  at  least  of  payments  bavmg  been 
made  to  him  for  tnrndps,  ru.  thrice  IQf,,  once  I7«.a  once  M*  104«j  twice  5«. 
onee  ai.,  the  rest  from  iid.  to  Is.  \  for  rape  6/.  Ids.  %d,,  9i.  IOju  Od.« 
71.  U.  Od.,  Oi.  16t.  ed.  j  for  rape,  kc.  5101. ;  for  dover,  (M,  iO#.  6d. ;  for 
saintfoin,  1/.  lis.  Bd.  -,  and  lor  saintfoia-seed,  ds. 

Pardl  evidence  was  also  produced  in  support  of  th6  regpondeiU's  right,  to 
prove  that  the  vicar  had  received  all  tithes  arising  within  the  paridi>  except 
com,  hay,  wooly  aqd  lumb,  and  also  except  one  peany  fi)r  each  sheep,  and 
One  halfpenny  for  each  lamb,  aold  out  of  the  parish  between  Candlemas  and 
the  next  sfaearing-time,  received  by  the  rector  impropriate )  and  thatj 
in  the  idea  of  the  parish,  those  payments  of  one  penny  and  oae  halfpenny 
were  for  the  tithe  of  wool  and  lamb,  and  not  for  agistment-tithe.  That 
before  the  indosure  of  tlie  open  fidds  within  South  Cave,  which  took  plaoe 
in  the  year  1785,  all  the  lands  in  the  parish,  (except  a  very  few  closes  ad-^ 
joining  the  town),  were  open  common  iields  in  tillage,  affording  little,  if 
any,  tithe  of  agistment ;  which  was  a  tithe  then  scarcely  known>  but  which 
after  such  indosure  became  of  great  value.  That  the  cultivation  of  turnips 
within  the  parish  was  of  modeim  introduction ;  the  first  growth  in  the  old 
imclosures  being  from  forty  to  fifty  years,  and  In  the  open  fields  from 
twenty  to  thirty  years  before  the  suit.  That  the  manner  of  eompoundiug 
with  the  vicar  for  the  tithe  of  turnips,  had  been  by  bis  receiving  from  the 
owners  and  growers  of  the  turnips,  alter  the  rate  of  two  shillings  in  the 
poand,  on  the  amount  of  money  received  for  such  turnips  as  happened  to 
be  sold  to  be  eaten  on  the  ground }  and  after  the  rate  of  five  shillings  an 
acre,  -yAtevk  the  turiups  were  pulled  and  taken  away  by  the  owners  or  grow- 
ers,  or  eaten  by  their  unprafitahle  catde,  after  having  been  puUed, 

It  was  observed  by  tlue  respondent,  that  his  written  corresponded  with 
hia  parol  evidence,  the  result  of  the  whole  being,  that  all  tithes  within  the 
parish  belong  to  the  vicar  (except  com^  hay,  wool,  and  Ismb),  which  are 
payable  tqt  the  rector  impropriate,  or  to  some  one  claiming  under  him : 
aceordiogly,  every  new  species  of  tithes  introduced  into  the  parish>  ht|S  been 
reioeived  by  the  vicar  ^  instances  of  this  are  to  be  found  in  turnips,  potatoes, 
fape,  saintfida,  saintfoin  and  other  aeeds,  &c.  &c.  &f:.  And  that  the  actual 
payment  of  agistment  tithes,  which  had  been  entirely  confined  to  the  article 
of  turnips,  was  all  on  one  Me,  namely>  in  favour  of  the  vicof  (the  respon- 
dent). . 

The  evidence  adduced  foif  the  appellant  consisted,  first,  of  the  bill  and 
aaewarii  in  a  suithy  a  lessee  of  the  rectory,  wherein  a  former  vicar  was  a 
ddmdant^  figatnst  an  oeoipier  of  lands,  for  egisfmont-tithe  within  the 

parish. 
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paHsb^  Id  which  no  flecree  was  made.  "  Bvidenc^  was  alto  gt^en  as  to  mm 
of  one  penny  and  one  ha£foenny  collected  by  the  rector,  for  ^eep  ami  lambs 
sold  out  of  the  parish  after  Candlemas  and  before  shearing  time,  without 
ascribing  these  payments  to  the  account  of  agistment- tithe. 

It  was  contended  that  these  payments  were  not  made  under  that  deao* 
tnination,  or  for  agistment  tithe  ;  for  the  more  valuable  tithe  of  agistmenti 
arising  fVom  the  other  unprofitable  cattle  within  the  parish,  nothipg  was 
fever  rendered  to  the  rector :  the  rule  of  the  canon  law  and  ecclesiastical 
constitutions  (the  respondent  observed)  for  apportioning  wool  indifferent 
parishes,  served  to  shew,  that  these  payments  were  made  for  that  species  of 
tithe. 

By  canon  IdOd,  Si  ove$  alihi  astate  et  alibi  in  hieme  nutriUHier,  (Sxidada 
est  decima:     Vid.  Cod.  Jud.  Eccl.  093. 

By  a  constitution  of  archbishop  Winchekea,  tithes  of  wool  shall  be  paid 
to  the  incumbent  in  whose  parish  the  sheep  have,  remained  constantly,  fron 
the  time  of  shearing  till  Martinmas,  though  they  be  afterwards  removed : 
and  if  they  be  removed  within  the  said  time,  from  parish  to  parish,  each  la- 
cumbent  in  whose  parish  they  shall  remain  at  least  tbirty-<hiys>  shall  have 
hi^  proportion  of  the  wool.    Lind.  107. 

.  The  evidence  for  the  appellant  and  respondent,  the  latter  contended  was 
consistent }  Agreeing,  tlmt,  (except  as  to  the  excepted  articles,  being  con, 
hay,  wool,  and  lamb,)  all  the  tithes  within  the  parish  belong  to  the  vicar. 

The  appellant  insisted,  that  the  question  to  be  first  tried  in  the  causes  wss 
a  mere  question  of  title,  depending  on  facts.  That  by  the  receipt  of  tbe 
ancient  payments  of  one  pent^  for  every  sheep,  and  one  halfpenny  for  etiey 
lamb,  he^  and  those  under  whom  he  claimed,  had  been  unquestionably  for& 
great  length  of  time,  if  not  immemorially,  in  possession  of  the  tithes  of 
agistment  of  sheep  ;  and  that  the  appdlant  ought  not  to  be  deprived  of  sucb 
possession,  or  his  title  to  agistment-tithe  iu  general  impeached,  except  bf 
the  verdict  of  a  jury,  upon  the  facts  evidencing  the  title,  especially  ander 
these  circumstances }  and  that  it  was  the  constant  practice  of  courts  of 
equity,  under  such  circumstances,  not  to  make  any  decree  affecting  tbe  title, 
until  the  title  had  been  decided  upon  at  law. 

•  The  court  of  exchequer,  notwithstanding,  on  the  7th  of  July  1791,  witk- 
out  any  previous  decision  on  the  title  at  law,  and  without  directing  any  is- 
sue to  try  the  disputed  fact  of  title,  under  the  order  of  the  court,  decreed, 
that  it  should  be  referred  to  Francis  Ingram,  esq.  to  take  an  account  of  the 
tithe  of  agistment  demanded  by  the  bill. 

'^  The  appellant  conceiving  himself  aggrieved  by  this  decision,  applied  for  a 
rehearing  of  the  cause,  and  accordingly,  on  the  6th  day  of  July  1793^  the 
cause  was  reheard  by  the  court  of  exchequer,  when  the  decree  of  the  7th  of 
July .'1791  was  affirmed. 

The  appellant,  thinking  himself  aggrieved  by  these  decrees,  appealed  to 
the  house  of  lords,  praying  that  the  same  might  be  reversed,  and  that  the 
respondent's  bill  might  be  dismissed,  or  an  issue  be  directed  to  try  at  law 
the  title  of  the  respondent  to  the  tithe  of  agistment,  and  especially  his  tille 
to  the  tithe  of  agistment  of  sheep,  and  assigned  the  following  reasons : 

1.  The  right  of  a  court  of  equity  to  decree  an  account  and  payment  of 
tithes,  at  the  suit  of  a  pferson  claming  such  tithes,  must  be  grounded  od  a 
clear,  unquestionable,  legal  right  to  tithes  in  the  plaintiff,  or  in  some  per« 
son  in  trust  for  him  3  the  right  to  the-account  being  merely  consequential  to 
the  legal  right  to  the  tithes  ;  the  courts  of  equity  have  therefore  constantly 
made  a  distinction  between  those  cases,  in  which  the  title  of  the  plaintiff  to 
the  tithes  claimed  is  not  generally  disputed  (as  where  it  is  objected  only  that 
the  lands  from  which  they  are  claimed  are' exempt  or  discharged  from  pay- 
ment of  tithes*;  or,  that  the  tithes  claimed  are  not  payable  in  kind,  but  are 
to  be  satisfied  in  some  other  manner,  as  by  payment  of  a  modus,  or  compo- 
sition real)  -,  and  those  cases,  in  which  the  title  to  the  tithes  claimed  is  de- 
nied to  the  plaintiff,  and  a  title  is  set  up  in  another  person.     In  the  first  de- 

scription  of  cases,  the  defendant  claiming  the  benefit  of  an  exemption  or  dif 

charg* 
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tslatfge,-or  of  a  ^nodm  5r  real  coBi|MMition>  acknowledges  the  original  tUte  ot       1793. 
the  plaintiff,  aa  alleged  by  him,  but  qwJifles  that  title  either  by  an  abao-       oasnons 
lute  diacfaarge  firom  payment  of  the  tithes  demanded,  or  by  a  right  to  satisfy  «^* 

that  demand,  otherwise  than  by  payment  of  the  tithes  in  kind.  bauiard. 

In  the  second  description  of  caaes,  the  existence  of  that  title  to  the  tithes 
in  question,  which  the  plaintiff  claims/  is  absolutely  and  totally  denied ;  and 
it  ia  objected,  that  the  title  is  in  some  other  person  :  and  in  ^ese  cases,  if 
the  person  in.whcnn  the  title  b  thua  stated,  has  had  pernancy  of  ike  tithes 
<:laimed,  the  btU  is  in  effect  an  ejectment  bill,  and  oiight  to  he  treated  like 
other  biUs  in  equity,  which  may  be  termed  ejectment  bills.  In  all  cases 
where  the  legid  title  of  the  plaintiff  haa  been  disputed  on  bills,  which  may 
be  ^pfopetlj  called  ejectment  bills,  it  has  not  been  the  ordinary  practice  of 
oowts  of  equity  to  make  any  decree  whatsoever,  except  for  the  purpose  of 
aaaiating  the  trud  of  the  title  at  law,  where  such  assistance  has  been  neces- 
sary $  and  this  pTadiee  has  been  applied  in  many  cases  by  the  court  of 
exchequer  itself,  to  bSlb  for  tithes.  In  a  case  of  Scott  ▼•  ^inp  and  others, 
in  Trinity  term  1779  (1),  where  a  bill  was  filed  by  Dr.  Scott,  aa  rector  of  Si* 
iDOohume,  claiming  tithes  of  corn  and  hay  against  the  defendants,  several 
of  whom  were  occupiers  of  lands  witbin  the  parish,  and  the  Aireys  we^e 
owners  of  part  of  the  lands,  and  claimed  the  tithe  df^corn  and  hay  of  their 
own  lands,  and  of  those  occupied  by  the  other  defendants ;  and  it  appear- 
iBg  that  the  Aireys,  and  those  under  whom  they  claimed,  had  received  the 
tjthes  in  question,  and  made  them  the  subject  of  settlement  for  above  160 
years  although  they  could  shew  no  original  lawful  title  to  such  tithes ;  the 
Q9«irt  of  exchequer  dismissed  the  bill,  refusing  to  give  the  rector  any  relief 
in  equity,  until  he  had  established  his  title  to  the  tithes  at  law.  In  EdmatdM 
▼•  Lord  Vtmon,  Hilary  1781,  the  court  of  exchequer  followed  the  authority 
of  Scoit  Vk  ^irey ;  and  in  Mawbeif  v.  Edmead,  in  Hilary  term  1784,  Sir 
JojMsph  Mawbey  claiming,  as  impropriate  rector,  tithe  of  lands,  of  which 
some  of  the  defendants  also  claimed  the  tithes  $  it  was  objected  that  the 
l»laintiff 's  title  was  a  legal  title,  and  that  he  must  first  demand  it  at  law. 
The  court  of  exchequer  said,  it  was  a  question  of  title,  the  evidence  of  poa« 
aeaaion  was  doubtful,  and  a  court  of  equity  would,  therefore,  not  make  any 
decree  till  the  right  had  been  settled  at  law,  the  account  prayed  being  mere* 
ly  consequential  to  the  right  |  and  that  the  proper  tribunal  for  trial  of  ri|^, 
if  thee  poaaession  was  equivocal,  and  for  constmotion  of  deeds  under  which 
parties  claimed,  was  a  court  of  law.  And  although  the  counsel  for  the 
plaintiff,  pressed  to  have  an  issue  directed,  in  order  to  have  the  right  tried 
at  law,  with  the  assistance  of  the  court,  the  court  refused  it,  and  dismissed 
the  bill. 

I  These  caaes,  which  were  all  well  considered,  particularly  that  of  Scoit  v* 
Airey,  and  were  founded  on  more  ancient  authorities,  as  well  as  on  the 
established  principles  of  a  court  of  equity,  seem  to  be  a  full  authority  for 
liiemissing  tiie  bill  in  the  present  case.  For  in  the  present  case  the  ques* 
tionas  a  question  of  title,  and  the  respondent  is  not  in  possession  ;  he  has 
not  established  his  right  at  law }  he  cannot  shew  a  clnu:  legal  right ;  the 
«bocount  prayed  hy  his  bill  is  merely  consequential  to  the  legal  right}  and 
therefore  the  trial  of  the  l^al  right  ought  to  be  referred  to  the  proper  tri- 
bunal, a  court  of  law^  to  which  the  plaintiff  ought  to  have  resorted  before.he 
filed  his  bill. 

ft..  Supposing  the  situation  of  the  respondent  to  entitle  him  to  the  assis* 
lance  of  a  court  of  equity,  notwithstanding  he  has  not  established  his  titie 
at  law,  yet  as  the  account  prayed  by  the  bill  is,  aa  obeerved  hy  the  oonrt  of 
exchequer,  in  Marnkty  v.  £dmead,  merely  conaequential  to  the  legal  rightj, 
it  is  conceived,  that  the  utmoat  he  could  demand  was  the  assistance  of  the 
court,  to  enable  him  to  try  that  right  at  law ;  and  that  an  account  ought  not 
to  have  been  decreed  till  the  right  had  been  so  tried  at  layv,  and  found  -for 
the  respondent.  And  the  court,  under  the  circumstances/ tpkiAg  upon  itself 
to  decide  upon  a  legal  tiUe.  resulting  from  disputed  fact^,  se^pts  to  have 
confounded  the  distinctions  hitherto  established  between  the  duties  of  courts 

(1)  ^ii/r,p.360.  of 
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of  kW  alii  equity.  This  reaaoniog  most  Hrongly  appUesiii  tlift  preBentGiBM^ 
for  the  raspondent  c&k  hare  no  tiue  as  vicar^  bat  doe  derived''  dai  of  Che 
tide  of  the  rector.  The  ori^al  title,  therefinre>  was  in  (te  rector,  and 
must  remain  with  him,  and  consequently  must  now  he  in  the  appdlaBl,  ioh 
less' the  viisar  can  diew  a  title  against  the  rector  by  evidence  of  endowment,  and 
by  possession  according  to  that  endowment*  l£  that  is'  not  fthfewn  sb 
clearly  that  there  can  be  no  possibility  of  doubt  on  the  tebjedt,  it  is  oon« 
oeived  Chat  the  rector  hss  a  right  to  luive  the  question  of  title  discussed  in  a 
court  of  law,  on  a  trial  by  a  jury.  If  a  modus  or  aii  cxeoaplion  ts  set  np  I17 
an  owner  or  occupier  of  lands  against  a  rector,  it  is  considered  as  the  esla-« 
blished  ride  of  courts  of  equity,  that  howeverxlear  the  pi^dof  of  th^  iMlitf 
or  exeitiption  may  be;  aad  although  such  evidence  may  not-  be-enoounteretf 
by  any  evidence  on  the  part  of  the  rectoci  yet  the  rector  has  a  Ypght  to  have 
the  question  tried  upon  an  issue  beforca  jury,  because  he  has  a  pHrndfiteit 
title,  as  rector,  against  the  owner  and  oecupier  of  the  land. 

.  It  seems  impossible  to  distinguish  this  case  from  that  alluded  to.  The 
rector  in  this  ease  having  the  original  title,  und  that  title  remaining  with 
Mm,  ^unless  taken  from  him  by  some  legal  means,  he  has  a  right  ttf  have 
tried  in  a  cdust  of  law,  and  by  a  jury,  "  whether  the  title  has  been  legally 
taken  from  him  or  not,"  before*  a  court  of  eqinty  can  decide*  that  he  has  no 

title. 

8.  if  there  is  any  gronnd'ftir  tiie  claim  of  a  person  having  the  original 
legal  title,  to  have  the  question  '*  whether  that  l^al  title  has  been  taken 
from  him'*  decided  by  a  trial  in  a  court  of  law,  befidre  a  court  of  equity  en 
make  a  decree,  founded  01^  no  qoesttonof  equity,  bat  merely  consequential 
to  a  legal  title,  in  a  case  in  which  the  evidence  given  hi  the  covrt  of  equi^ 
is  apparently  dear  against  him  ',  it  seems  beyond  a  doubt  that  he  has  tf 
right  to  have  the  question  so  tried,  where  the  evidence  in  the  court  of  equity 
is  so  far  from  being  apparently  clearly  against  him,  that  it  is  conceived  tile 
weight  of  evidence  is  in  his  £Bivour.  In  the  present  case  the  original  tight 
is  with  the  appellant :  as  rector,  he  is  unquestionably  entitled  to  ttie  tithes 
in  di9pQte,  unless  the  respondent  can  shew  that  the  vicar  has  been  emtowed 
with  such  tithes.  The  vicar  might  shew  his  title  by  produdag  the  instvw-^ 
ment  of  endowment,  and  shewing  enjoyment  conformable  ta  ^at  endow- 
ment; or  by  producing  instruments  amounting  to  evidence  ctf  endowment, 
and  shewing  confbrmable  possession }  or  by  shewing  possession  merely, 
from  whk^  an  endowment  might  be  presided. 

The  respondent  has  hot  pro&ced-  any  instruinent^of  endowment;  he  has 
produced  instruments  which  he  dleges  alhoimt  to  evidence  of  enfdowmeat ; 
namely,  the  extent  of  the  prebend,  and  the  terriers ;  and  he  insists  that  these 
aAciunt  to  evidence  that  the  vicar  was  endowed  witii  all  small  tkhes.  This 
assertion  is  principally  fbunded  on  the  words  omtdn  mmuia,  towards  the  dose 
of  the  extent,  put  those  words  cannot,  acc6tding  to  the  rules  of  gvamraar,- 
or  consistently  with  their  position  in  the  instrameot,  be  deemeid  applicable  to 
tithes  of  any  description.  They  follow  the  words  oblationes  4  p^incipaHa  db^ 
ctdeniium,  oblations  and  mortuaries ;  and  therefore  clearly  refer  to  other 
minute  profits  of  the  church,  and  not  to  tithes.  Besides,  the  first  part  of 
the  same  instrument  states  generally,  that  the  prebend  consists  (amtn^ 
other  things)  in  the  predial  and  mixed  tithes  of  the  parish  of  Cave ;  and  the 
words  which  apply  to  the  vicar  state  his  title  to  consist  simply  of  personal 
tithes,  and  tithes  <»f  fiat  and  hemp,  oblations  and  mortuaries,  ^'  et  onmia 
mimitai^*  adding  that  the  tithes  of  a  fishery,  (a  personal  titbe,  Lindw.  1M> 
was  detained  from  the  vicar*.  This  extent  being  within  time  df  memory,  the 
viear  covSd  not  pifeicribe  for  smaU  tithes  against  the  terms  of  it;  anid  the 
enjoyniient  of  the^  tithes  in  question  certainly  had  not  been  With  the  vicari  to 
Iband  a  prestunption  of  any  such  prescriptive  right,  if  it  could  be  set  iq>. 
The  tenriers  on  which  the  viear  relies,  specify  the  tithes  which  the  vicar 
received  from  1716,  tiie  date  of  the  first  terrier.  Tins  spedfication  ctrtalaly 
ghres  to  the  vicar  )nany  articles  of  tithe  to  which  he  appears  to  have  no  title 
upon  the  ext^t;  and  his  enjoyment  has  been  accordbi^y.    But  althoogh 

it 
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Ik  tttty^ttoeMlbre  be  ibir  to  ypremuida  iv^aqiietii  eadoWibetit  of  tJMM  piftrti-        i^Mw 
evitf  tH lies>  it  is  no  erooiid  for  presutniog  an  endowmeat  of  all  small  tittes»       eAmH^M 
aoad  ia  tlie  spedfieauon  «i  the  tenriera^  the  Udie  of  agistment. is  not  £om^  <'• 

^sed }  and  it  la-elear  from  the  very  spediieatioii  in  tlw  teftiers,  that  the  ,  ^"aso. 
▼fear,  dnriag^  all  that  period^  was  not  in  the.  receipt  of  tbe  tilhe  of  agbtment* 
Oa  the  eontrary,  in  1070,  Clark,  as  lessee  of  the  rectory  nf  S«ath  Gave« 
Med  a  bill  in  the  coart  of  excheqoev,  agaiast  Sunderland  awl  others,  occn- 
fiers  of  lands  in  the  manor  of  Bromfleet,  within  the  pari^hy  praying  an.ae* 
ecMint  of  the  laadn  oceupied  by  the  defendants^  and  of  com,  grain,  and  hay, 
^rown  on  sach  lands,  and  of  unprofitable  cattle  agisted  there.  The  defen** 
dwits  staled  a  tiHe  under  the  dnaolved  monaBtery  of  St.  Leonard's  in  Y6rk» 
(one  of  tlie  greater  monasteries),  and  set  up  an  exemptran  from  iitiies.  It 
does  not  appear  that  this  suit  further  proceeded  ;  but  it  is  clear  from  it,  that 
hi  1076,  ^e  rector  olaimed  the  tithe  of  agistment,  as  his  general  rigiit  as 
rector  5  and  that  in  the  parliealalr  case  his  claim  was  answered,  by  setting 
up  an  exemptk>n  from  payment  of  any  tithes.  In  1767,  a  bill  was  filed  in 
the  eobrt  of  exebemie^  by  WiUdnsoi^,  lessee  of  the  rectory,  .against  Robin- 
a»tt,  then  vicar,  and  Newton,  a  principal  occupier,  for  agistment  titlie  $  and 
Robinson,  in  answer  to  Uiat  bill,  did  not  pretend  that  he  or  any  of  his  pre- 
decessors had  ever  receired  agistia&ent  tithe ;  nay,  he  did  not  Tcnture  to 
swfear  he  believed  he  was  entitled  (o  it ;  and  on  the  contrary  said,  "  he  did 
not  knew,  nor  Was  able  to  set  forth,  whether  he  was,  entitled  to  any  tithe  of 
agietmentj  or  that  he  had  any  right  or  title  thereto ;  but  submitted  the 
saoie  lo  the  cknirt.'*  Yet  this  is  the  very  man,  whd,  according  to  the  evi- 
dence of  oAe  of  the  witnesses  hk  the  pi'esent  causet  was  contriving  evidence 
of  tfitfe  for  the  benefit  of  his  successors,  and  therefore  not  likely  to  fbrbesr 
setting  up  any  claim  he  thiMight  he  could  sui^port.  There  appears,  there- 
fore, on  the  evidence,  no  ground  for  presuming  any  endowment  of  tithe  of 
agistment,  ekher  from  any  written  instruorant,  or  from  any  possession  ;  and 
oii  the  contrary,-  ^le  presumption  from  possession  is,  tiiat  the  vicar  was  not 
eo  endowed.  For  tlie  payments  of  one  penny  for  every  sheep,  and  a  half- 
penny for  every  lamb,  depastured  within  the  parish,  and  sold  out  after 
Oaddlemas,  and  before  the  next  shearing  time,  to  the  rector,  were  proved 
by  ae^ral  witnesses  to  have  been  immemoriiilly  made  to  the  rector ;  mad 
the  fhot  of  those  payments  was  not  disputed  by  tbe  vicar.  It  was  there- 
fofte  clear  that  the  rector  was,  and  constantly  had  been  in  the  possessionof 
the  tithes  of  agistmeat  of  sheep  and  lambs  under,  such  circumstances ;  aa 
tboae  payments,  so  immemoriaQy  made,  could  not  l>e  gpod  in  law,  but  aa 
payment  fM  the  tithe  of  agistment  of  such  sheep  and  lambs. 

This  evidence,  therefore,  on  the  part  of  the  appellant,  completely  nega- 
tived the  vicar'a  daint  to  the  tithe  of  agistment  of  sheep  and  lambs  within 
^te  parish,  by  proving  immemorial  enjoyment  in  contradiction  to  that  claim, 
Consequently,  It  was  impossible  to  estabysh  the  title  of  the  vicar^  but  by 
production  of  an  actual  endowment,  and  proving  such  circumstances  as 
nuist  oust  any  presumption,  that  the  title  under  such  endowment  might  be 
subsequently  varied,  as  by  law  it  might.  This  was  therefore  a  question. 
Which  if  not  decided  in  iav<Mir  of  the  appellant,  ought  to  have  been  tried  by 
a  ju#y ;  and  accordiaglv  in  the  case  of  Gmrr,  vicar  of  Lowesby,  v.  Henion 
and  others,  the  court  of  exchequer,  upon  the  original  hearing  in  June  1784, 
directled  an  issue  to  try  tlie  title  of  the  vicar  to  small  tithes,  where  it  ap- 
peared by  evidence  that  the  vicar  had  been  expressly  endowed  with  all 
email  tlfltes  j  but  there  tins  also  eviden<!fe  of  aubsequent  payment  of  a  pen- 
tnon  by  the  rector  to  thevioaf;  and  it  appeared  that  the  question  upon  the 
vioar^s  Hile  had  been  loQg  matter  of  litigation  between  the  rector  and 
viear,  akhongh  there  had  been  actually  an  ancient  decree  in  the  16t;h  ef 
Charles  1.  in  £wour  ef  the  viear's  title,  founded  upon  the  dear  evidence  of 
the  endowment.  This  ot^r,  directing  an  isso^  was  re-heard,  and  tbe  da* 
cree  aflinned  in  the  court  of  exchequer,  and  was  afterwatds  again  affirmed 
hn  appeal,  by  yoar  Idrddiips,  on  tbe  6th  March  1788. 

4.  Upon 
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4.  Upon  the  bill  filed  in  the  court  of  exchequer  bj  WiUuQflon  agaiiist 
Robinson  and  Newton,  before  eteted,  it  is  conceived,  if  the  cause  had  come 
to  a  hearing,  and  no  other  evidence  had  been  offered  than  that  given  in  the 
present  case,  the  utmost  the  court  could  have  done  for  the  vicar  (according; 
to  the  ordinary  practice)  would  have  been  to  direct  an  issue  to  try  whether 
the  tithe  in  question  belonged  to  the  rector  or  vicar,  as  the  rector  had  a  dear 
primdfade  title  ;  and  certainly  there  would  have  been  no  pretence 'in  that 
case  for  dismissing  the  bill  of  the  lessee  of  the  rector,  who  claimed  under 
the  original  legal  title.  If  therefore  in  1757,  such  must  have  been  the  pro- 
ceedings on  Wilkinson's  title,  the  subsequent  transactions,  so  for  from  bet- 
terring  the  title  of  the  vicar,  appear  to  support  that  of  the  rector ;  that 
cause  having  been  compromised  by  Newton  with  the  plaintiff,  and  the  rec- 
tor having  constantly  continued  to  receive  the  payments  of  one  penny  for 
sheep,  and  a  halfpenny  for  lambs ;  and  it  seems  difficult  to  assign  a  reaaon 
for  refusing  in  1791,  to  try  that  question  by  a  jury,  which  in  1757  moat 
have  been,  it  is  presumed,  tried  by  a  jury. 

&  The  propriety  in  this  case  of  trying  the  title  at  law  is  more  evident, 
because  the  circumstances  and  situation  of  the  paruh,  the  alterations  made 
by  inclosures,  by  change  in  the  mode  of  agriculture,  and  a  variety  of  other 
circumstances,  may  considerably  affect  any  presumption  vdiich  might  be 
raused  as  to  the  title  of  either  party ;  because  the  question  between  the 
parties  is  solely  a  question  of  fact,  upon  a  matter  of  title,  and  that  a  legal, 
not  an  equitable  tiUe — the  account  prayed  by  the  bill  being  merely  an  ia<a- 
dent  to  a  legal  title  to  the  tithes  :  because  the  effect  of  the  decree  is  to  dis- 
possess the  appellant,  who  is  actually  in  possession  of  the  tithe  of  agUt- 
ment  of  sheep  and  lambs,  and  to  deprive  him  of  that  which  he  has  unoues- 
tionably  purchased  for  a  valuable  consideration,  namely,  the  penny  for  aneep 
and  a  halfpenny  for  lambs,  of  which  the  person  of  whom  he  purduoed  was 
in  possession,  and  to  which  he  .can  sustain  no  title  whatsoever  against  any 
occupier  in  the  parish,  if  the  decree  of  the  court  of  exchequer  is  right ; 
notwithstanding  he,  and  those  under  whom  he  claims,  have  immemorially 
received  such  payments,  without  any  pretence  whatsoever  by  the  vicac,  that 
such  payments  ou^t  to  have  been  made  to  the  vicar,  and  not  to  the  rector. 
The  impropriety  of  refosing  to  permit  this  question  to  be  thus  tried  at  law, 
likewise  appears  more  glaring,  because  if  the  vicar  shall  file  his  bill  for  pay- 
ment of  tithes  of  af^tment  of  sheep  and  lambs,  the  occupiers  will  either 
be  deprived  of  the  benefit  of  payments,  which  they  had  a  right  to  insist  apon 
against  the  rector,  as  immemorial  payments  by  way  of  modut,  in  lieu  of 
agistment  tithe  for  sheep  and  lambs,  or  they  must  aJlege  the  payments  to 
Imve  been  immen^orially  made  to  the  rector  by  mistake,  and  that  in  fact 
they  were  due  to  the  vicar,  although  never  received  by  him.  The  appellant 
also,  as  an  occupier,  is  deprived  of  this  defence,  which  he  might,  as  an  oc- 
cupier, have  insisted  upon  against  the  claim  of  the  vicar,  if  the  vicar  had 
clearly  been  endowed  with  agistment-tithe. 

(3.    The  answers  attempted  to  be  given  to  these  objections,  to  the  vicar's 
title,  were— 

1st,  That  the  payments  for  sheep  and  lambs  were  not  payments  for 
agistment,  but  for  wool :  this  sort  of  reasoning  appears  very  extraordinary. 
Ilie  payments  were  unquestionably  made,  because  the  sheep  and  lambs,  ibr 
which  they  were  made,  did  not  produce  wool,  nor  were  otherwise  proftable 
to  the  rector ;  and  that  is  the  foundation  of  claim  of  agistment  for  sheep 
and  lambs  in  any  case.  For  if  they  had  produced  wool,  or  were  otherwise 
profitable  to  the  rector,  there  could  have  been  no  ground  for  claimii^  tithe 
of  agistment,  either  by  rector  or  vicar.  Accordingly  in  a  cause  in  the  exche- 
quer, in  Trinity  term  177G,  of  BenneU,  impropriate  rector  of  Sutton  in  Lin- 
colnshire, against  Oreaves  the  vicar,  and  JtllatUnf,  and  others,  occupiers  of 
lands  'f  evidence  of  the  like  iounemorial  payments  to  the  vicar  for  sheep,  m . 
'  of  9d.  a-head  for  all  sheep  which  had  either  been  sheared  in  the.  preceding 
jepu*  in  the  parish^  or.  brought  into  the  parish  before  Candlemaa  in  any 

year. 
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year>  and  were  sold  or  removed  out  of  the  parish  before  the  nezl  shearing-* 
time,  was  held  to  be  evidence,  that  the  vicar  was  entitled  by  endowment  to 
tithe  of  agistment  generally ;  the  court  being  of  opinion  that  such  payment 
vras  evidence  of  possession  by  the  vicar  of  tithe  of  agistment  of  sheep  and 
lambs.  Bat  in  that  case,  notwithstanding  such  evidence,  'the  court  con- 
ceived the  rector  had  a  right  to  have  the  legal  title  tried  at  law,  and  direct- 
ed an  issue  accordingly,  which  was  found  a^^ainst  the  rector,  and  for  the 
▼icar;  the  ancient  immemorial  payments  for  sheep,  depastured  and  not 
sbom  within  the  parish,  being  the  principal  evidence  of  the  vicar's  title  to 
agistment-tithe. 

2d]y.  It  was  insisted  that  the  vicar,  appearing  to  be  in  possession  of  most 
of  the  small  tithes,  it  ought  to  be  presumed  be  was  endowed  with  all  of 
"Which  the  rector  did  not  appear  to  be  in  possession. 

This  seems  a  very  extraordinary  mode  of  reasoning,  and  particularly  when 
applied  to  a  tithe,  of  which  (if  the  payments  of  one  penny  for  sheep,  and  one 
halfpenny  for  lambs,  was  for  agistment)  the  rector  was  clearly  partly  in 
possession,  and  it  seems  perfecUy  inapplicable,  and  it  is  presumed,  never 
has^  been,  in  fa6t,  ap|iAied'to  any  case  in  which  the  rector  is  in  possession  of 
any  small  tithe,  as  the  rector,  in  the  present  case,  is  of  wool  and  lamb,  which 
he  has  constantly  received.     At  the  utmost,  it  can  apply  only  to  cases 
in  which  the  rector  had  received  nothing  but  great  tithes,  and  the  vicar  had, 
constantly  received  all  the  small  tithes  actually  produced  within  the  parish; 
and  upon  introduction  of  any  new  article,  of  which  the  tithe  is  a  small 
tithe,  the  vicar  claimed  it,  and  produced  his  reeeipt  of  all  small  tithes  be- 
fore arising  in  the  parish,  as  a  ground  for  presuming  that  -he  was  endowed 
with  all  small  tithes  whatsoever.  But  even  in  such  case,  the  evidence  being 
ground  for  presumption,  seems  matter  properly  to  be  left  to  a  jury ;  more 
especially,  as  it  is  presumption  made  against  a  person  having  the  common- 
law  right  to  the  property  in  dispute.     It  is  sufficiently  disputable,  whether 
the  decisions  of  the  court  of  exchequer,  which  have  held  the  vicar  entitled 
to  newly  introduced  small  tithes,  although  the  rector  has  received  them 
from  the  time  of  their  introduction,  because  the  vicar  had  received  all  other 
small  tithes,  actually  rendered  within  the  parish,  can  be  maintained  upon 
just  principles ;  resting,  as  they  do,  upon  the  court's  presuming  a  feet 
against  a  prtm<3^/acie  common-law  right ;   but  the  foundation' of  the  pre- 
sumption wholly  fails  in  cases  in  which  the  rector  has  actually  received 
small  tithes,  because  that  circumstance  p/oves  that  the  vicar  cannot  have 
been  endowed  of  all  small  tithes ;  and  the  common-law  right  being  in  fa- 
vour of  the  rector,  the  vicar  cannot,  against  that  common-law  right,  claim 
a  species  of  small  tithes  which  he  never  has  enjoyed.     If  in  a  parish,  where 
the  rector  enjoys  some  small  tithes,  the  vicar  should  have  been  permitted 
to  receive  the  small  tithes  of  articles  lately  introduced  into  the  parish,  or 
small  tithes,  which  had,  for  the  first  time,  been  but  lately  demanded  in  the 
parish,  though  constantly  produced  in  it,  the  very  same  principle  upon 
which  the  court  of  exchequer  has,  in  other  cases,  ventured  to  presume,  as  a 
fact,  without  the  intervention  of  a  jury,  that  a  reetor  had  received,  by  mis- 
take, such  small  tithes,  where  the  vicar  (his  endowment  not  appearing)  has 
been  used  to  receive  all  other  small  tithes,  woidd,  it  is  apprehended,  re- 
quire the  court  to  hdld  that  in  such  a  case,  the  vicar  had  been  permitted,  by 
a  like  mistake,  to  receive,  to  the  prejudice  of  the  rector,  such  small  tithes. 
It  is  most  abundantly  clear,  that  that  principle  could  not  possibly,  in  such  a 
case,  support  a  presumption  in  favour  of  the  vicar. 

8dly.  It  was  urged,  that  the  decree  for  the  vicar  would  not  bind  the  right 
of  the  rector,  and  therefore  it  was  not  necessaiy  for  the  court  to  direct  an 
issue. 

'  This  sort  of  reasoning  also  seems  extraordinary.  The  decree  does,  in 
effect,  bind  the  right  of  the  appellant ;  and  the  court  might,  in  like  man- 
ner, annually,  for  ever,  make  similar  decrees,  without  directing  any  issue  to 
try  the  fkct  of  title,  upon  the  allegation  that  no  one  of  such  decrees  actually 
boond  the  right.    The  distinction  thus  set  up  between  decrees  binding  the 

right. 
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right,  and  decnaeft  not  binding  the  rights  has  been  always  considered  at 
ooofined  to  a  vety  different  case,  namely,  where  a  defendant  sets  op  a  de- 
fence by  way  of  modm  to  a  bill  for  titbes,  wluch  prayed  an  cstaUishment  of 
the  right,  as  well  as  an  account ;  and  the  defendant,  in  his  answer*  has  jnade 
S(Hne  mistake  fai  laying  the  tivodun,  so  that  the  coart  could  not,  i^o*tbose 
pleadings,  direct  an  issue.  There  the  coart,  anabla  to  direct  an  ias«e»  for 
want  of  sufficient  matter  on  the  record,  has  made  fi  decree  for  an  aocoisit 
only,  to  give  the  defendant  an  opportunity  of  trying  his  ii^e  upon  a  /atare 
suit.  But  that  is  on  a  supposition  that  in  a  foture  suit  the  defendant  may 
be  able  to  put  upon  the  record  the  modus  m  question,  by  which  he  might 
qualify  the  pbJntiiBr  *s  title,  so  that  it  may  be  tried  i  whereas,  in  the  present 
case,  it  is  for  the  respondent. to  state,  upon  the  record,  his  title,  in  deroga* 
tion  of  the  appellaat*s  title,  and  to  prove  su<^  tiUp  iiiUy  and  clearlf.-  For  a 
vicar,  it  is  conceived,  is  as  much  bound  to  make  out  Ma  title  againat  that  of 
his  rector  by  pleading  and  by  evidence,  as  an  occupier  is  to  make  o^t  the 
exemption  or  qnalifioation  which  he  claims  against  the  primtlfatie  title  of  a 
rector  or  a  vicar. 

The  respondtot  on  his  part  stated  the  following  reKSon  ftar  the  affirmaooe 
of  the  decrees  ootnplained  of :. — 

1.  The  extenia  frehende,  terriers,  vicars*  accounts,  &c.  ^c.  independently 
of  nsage,  prove  that  the  vicar  is  endowed  of  all  small  tilhes,  and  even  of  aU 
other  tithes  within  the  parish,  except  com,  hay,  wool,  and  lamb. 

8.  Wherever  the  usage  is,  that  certain  spedflc  tithes  have  been  received 
by  the  rector,  and  the  rest  of  the  tithes  in  general  by  the  vicar,  all  new  tithes 
which  may  arise  will  belong  to  the  vicar :  hops,  clover,  madder,  turnips, 
agistment,  and  other  apecies  of  new  cropai,  are  inscaaces  of  it.  Here  the 
usage  is,  that  the  vtoar  has  been  in  receipt  of  all  small  tithes,  and  of  all 
tithes,  other  than  those  specifically  excepted  in  the  terriers.  Consistently 
too  with  the  rule  of  law,  potatoes,  turnips,  rape,  saintfoin,  and  saintfoiar 
seeds,  seeds*  of  different  «orts,  and  other  articles,  which  are  new  species  of 
tithes  in  this  parish,  have  b^  received  by  the  vicar.  The  tithe  of  agists 
ment  itself,  where  it  has  been  rendered  at  all,  as  in  the  case  of  tdmipe  con- 
sumed by  unprofitable  cattle,  without  being  first  pulled,  has  bean  paid  to 
the  vicar. 

To  .the  objection,  tiiat  '^  of  common  rig^t  all  tithes  belong  to  the  rector; 
therefore  the  titite  to  tithe  agistment,  prlmd  fade%  is  with  the  rector  :  that 
the  rector  has  also  been  in  the  actual  receipt  of  one  penny  and  one  hatf- 
penny,  for  sheep. and  lambs,  when  no  tkhe  of  wool  or  lamb  is  payable :  and 
diat  the  payment  of  those  sums  could  not  be  rightfidly  made  for  any  tUag 
else  than  the  tithe  of  i^stmeut,*'  the  following  answer  was  given  :r— 

By  endowment,  or  by  usage,  the  common-law  right  of  the  rector  may 
be  qualified  or  abridged.  In  general,  the  great  tithes  belong  to  the  rector, 
the  small  ones  to  the  vicar,  but  often  wilh  the  e&ception  of  lamb  and  wool 
hi  fJEivonr  of  the  rector;  and  the  natural  constmction  of  the  instruments 
«videncing  the  endowment,  and  the  import  of  the  usage  in  this  case,  shew 
that  such  was  the  divisioil  in  this  parish*  As  to  the  payments  of  one  pemiy 
and  one  hali^nny  for  the  sheep  and  lambs,  it  never  was  nor  is  the  idea  of 
the  parish,  that  they  are  in  the  nature  of  agistment-tithe  :  no  agistment- 
tithe,  though  much  more  valuable,  for  other  uaptofilable  cattle,  has.ever 
been  received  by  the  rector.  The  rule  of  the  canon  law  and  the  ecdesiasti- 
cal  constitutions  as  above-mentioned,  afford  a  clue  to  the  origin  of  these 
payments.  The  testimony  of  the  vritnesses  also  concurs,  that  the  payments 
were  for  wool-tithe  3  and  thon^  tiiey  have  been  rendered  for  sheep  resting 
in  tiie  parish  fewer  than  thirty-days,  as  well  as  more,  notwithstanding  the 
ecclesiastical  constitution  gave  no  portion  of  the  tithe- wool  in  respect  vt 
less  than  thirty  days  pasturage,  yet  it  is  to  be  observed,  that  these  were 
compositioas  in  nature  of  a  ratcttthe  on  the  wool  shorn  out  of  the  pafisb> 
incapaUie  of  being  collected  in  kind.  To  avoid  fmuds  and  disputes  coor 
turning  what  ^leep  ware  subject,  and  what  exempt,  an  average  role  is 
foitned  on  the  whcde,  whereby  leas  is  accepted  for  sheep,  which  for  length 
.       •  of 
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of  keqnng  ought  to  pay  more^  in  consideration  of  receiving  something  for         1793. 
those  wbi<di,  from  speedy  lemoval^  ought  not  to  p^y  any  thing  for  tithe-       oamoms 
wool. 

To  the  objection  stated  by  the  respondent  in  the  following  terms  : — "  The 
%rritten  instnimehts  are  contradicted  by  the  actual  enjoyment  of  tithes ;  and 
tlie  respondent's  right  is  unsupported  by  written  documents,  or  usage.     Ac- 
cording to  the  extenta  prebend<c,  predial  and  mixed  tithes  belong  to  the  rec- 
tory, small  tithes  to  the  vicarage  ;   whereas  the  vicar  has  been  in  the  con- 
stant receipt  of  hemp,  flax,  &c.  &c.  which  are  predial  tithes,  and  the  rector 
has  been  in  the  uninterrupted  enjoyment  of  wool  and  lamb,  which  are  small 
tithes.     By  the  terriers,  *'  to  the  vicarage  belong  all  tithes*'  (except  corn, 
hay,  wool,  and  lamb)  *'  and  are  mentioncMd  to  be  paid  in  the  order  following. 
With  an  enumeration  of  several  particulars.    The  general  precedent  words 
ought  to  be  restrained  by  the  latter  specific  ones.     In  the  enumeration  of 
particulars,  tithe  of  agistmeiit  is  not  mentioned  ;  the  usage  has  not  been 
to  receive  it ;  therefore  it  ought  not  to  belong  the  vicar.'* — ^It  was  answered^ 
the  written  instruments  are  reconcileable  with  the  modem  usage.    By  the 
ejrfefi/a  prebenda,  the  prebend  or  rectory  is  said  to  consist  in  predial  and 
mixed  tithes,  not  of  the  predial  and  mixed  tithes,  within  the  parish  $  and  in 
iSurt  at  this  day.  it  enjoys  many,  though  not  all,  predial  tithes :  so  when, 
UtBtlj,  all  BmaU  tithes,  or  rather  small  articles,  omnia  minuta,  are  said  to 
belong  to  the  vicarage,  they  must  be  understood  with  an  exception  of  those 
^species  of  small  tithes  which  are  before  enumerated  as  belonging  to  the 
rectory,  and  which  in  truth  were  always  articles  of  great  value.     The  usage 
f)Qrfectly  concurs  with  this^construction  ;  and  both  documentary  and  parol 
evidence  shew,  that  the  impropriator  was  never  entitled  nor  ever  received 
any  other  species  of  small  tithes  than  those  which  are  specifically  stated  to 
have  belonged  to  him.    As  to  the  terriers,  the  declaration  contained  in  them, 
that  to  the  vicarage  belong  idl  manner  of  tithes,  except  com,  hay,  wool, 
and  \amb,  ia expressive  of  the  vicar^s  right;  the  enumeration  or  description 
of  particulars  rdates  to  the  mode  of  tiUiiQg  sucl^  articles  as  were  then  re? 
ceived  by  the  vicar.  These  Litter  words,  indicative  of  the  temporary  receipt, 
cannot  restrain  the  general  precedent  words,  disclosirig  the  perpetual  right 
of  the  vicarage. 

To  the  last  objection,  that  the  respondent's  title  to  agistment  tithe 
being  doubtful,  and  resting  on  facts  in  dispute  between  the  parties,  ought 
to  have  had  the  sanction  of  a' jury  in  tl^e  most  solemn  manner,  by  a  trial  at 
law,  before  pronouncing  a  decree  in  equity  to  estiiblish  it.  It  was  very 
shortly  urged,  that  the  rules  of  all  courts  require,  that  (acts  should  be  as- 
certained before  the  law  is  declared.  References  from  equity  proceed  not  of 
righi,  but  of  discretion,  to  Satisfy  the  conscience  of  Che  court  concerning 
doiibs  in  facts  or  law.  In  doubts  of  facts  nn  issue  is  directed ;  'doubts  of 
law  are  referred  to  the  judges.  When  the  conscience  of  the  court  is  satis- 
,  fied,  both  on  the  iact  and  on  the  law,  a  trial  can  have  no  other  object  thc^l 
to  create  expcnoe  and  accumulate  oppression. 

But  after  hearing  counsel,  it  was  ordered  and  adjudged,  that  the  decrees 
complained  of  be  reversed  -,  and  it  was  further  ordered  that  the  oourt  of 
exchequer  do  direct  a  trial  to  be  had  at  the  next  assizes  for  the  county  of 
Yorkj  upon  the  fallowing  issue,  "  Whether  the  vicar  be  entitled,  by  endow- 
ment or  otherwise,  to  the  tithes  of  agistment,  within  the  parish  of  South 
Cave  :"  and  that  all  further  directions  be  referred  till  affcer  the  trial,  and 
that  the  court  of  exchequer  do  give  proper  directions  for  carrying  this  judg- 
ment into  execution  (1). 

T.  oe 

(L)  On  the  iOth  June  1797>  t^  decree  of  Dniel  GanoDs,  wm  and  ia  sotltted  by  Ae 

the  lioiise  of  lords  was  made  aa  order  of  the  endowmeot,  or  othenrise,  to  the  tithe  of 

court  of  excheqtier,  and  the  issoe  was  direc-  agistment  within,  the  parish  of  Sooth  Cave, 

fed  to  b(»  tried'by  a  special  Jury  of  the  eoun-  *  in  manner  and  form  as  in  the  dedaration  la 

v;tyofYoi4c  dieted. 

The  issne  was  aodonUaflly  tried,  and  the  The  cause  caknc  on  to  be  heard  on  ^e 

jCiry  retnmed  a  verdict  that  the  plaintiff  equity  merred,  on  the  I'ith  May  ¥798, 

when 
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1193.  T,  83  Geo.  3.    1798.    Soacc. 

>--y-^  fFake  v.  Russ.    [1  Anstr.  295.]     Gwill.  1396. 

AmaduMfA  T^l^l^  ^^^  account  of  tithe  of  milk.  The  answer  insisted  upon  a  mo<hm 
day?  cheese  "^  ^^  ^*^^  ^^  tithe-milk,  to  pay  every  tenth  day's  cheese  during  the  space 
daring  twenty  of  twenty  weeks;  the  first  cheese  to  be  paid  on  fifteen  days  after  Holyrood 
weeks  from  dky.  The  evidence  was  principally  a  terrier  1677,  in  which  there  were  two 
Holyrood-day,  entries;  the  first  was,  '*  Every  tenth  day's  cheese  for  twenty  weeks  j"  the 
tUbrof  milk  is  ^^^^^  entry  at  the  end  of  the  terrier  was,  "  Every  tenth  day's  skimmed 
good.  Smnbk,  ^^^  cheese ;  the  first  to  begin  in  fifteen  days  after  Holyrood -day,  and  to 
Proof  of  de-  continue  till  twenty  weeks  are  expired  after  Holyrood -day.'*  There  was 
lirery  of  »  evidence  of  the  rector  ha%'iog  at  one  time  received  a  composition  of  one 

hoQ^of\he^  shilling  for  every  milch  cow  j  no  proof  was  offered  of  tithe-milk  being  ever 
tithe-giaher«r,    P^^  i  ^^^  cheeses  had  been  paid  within  memory. 

but  not  to  him-       Burton  and  Richards,  in  support  of  the  modus,  offered  evidence  of  payment 
•elf,  cannot  be  of  a  tithe-cheese  to  a  certain  person  in  the  house  of  the  tithe-gatherer,  who 
provenn^D-     **^^  ** ^^* — ^^  ^^'  ^^^  tithe-gatherer's  authority  is  personal j  the  act  of 
^n  oftt^        ^^y  other  person,  not  authorized  by  the  clergyman,  cannot  bind  his  right. 
iNodhtf.  Plumer  and  Short  contended,  tiiat  a  fnodus  of  every  tenth  day's  cheese 

was  void  for  the  uncertainty ;  for  it  is  not  said  that  one  whole  day*s  milk 
shall  go  to  it ;  and  so  not  like  the  case  L  Roll.  Ahr.  651,  pi.  19,  cited. 

Per  Cur,  The  proof  of  the  ntodus  in  the  terrier  is  contradictory  and  uncer- 
tain i  and  on  the  other  hand,  there  is  no  evidence  of  perception  of  tithe  of 
milk  in  kind,  and  the  terrier  which  is  signed  by  the  rector  seems  to  imply  a 
modus  of  some  kind  ;  all  we  con  do  is  to  direct  an  issue. 

M.  34  Geo.  3.     1793.    Scacc. 
Sawbridge  v.  Bmtm.     [2  Anstr.  372.]     Gwill.  1397- 

The  content  of    FIlHE  plaintiff,  rector  of  Thundersley,  in  Essex,  brought  his  bill  for  an  ac- 

a  a>MoStion*^  ^^^^  ^  ^^^^  ®^  ^^^^  ^^^^  *"  ^^^  possession  of  the  defendant.     The 

real  nm  be  defendant  daimed  to  be  discharged  of  tithes,  under  a  composition  real  of 
presamed  from  twenty  shilluigs  for  all  tithes  arising  in  Thundersley  Park,  of  whidi  the 
length  of  time,  premises  in  question  composed  the  greater  part ;  the  whole  park  being  360 
tion  0^*20^^  acres,  of  which  the  defendant  was  in  possession  of  292.  The  patronage  of 
yearly,  out  of  ^^^  church  of  Thundersley  (together  with  a  pension  of  twenty-four  shillings 
the  profits  of  out  of  the  profits  thereof)  was  formerly  in  the  priory  of  Prittlewell ;  which 
T.  manor,  in  was  an  alien  French  priory  -,  "and,  as  such,  its  claim  to  present  to  the  rec- 
T  "n^^hJd^  tory  devolved  to  the  king  during  his  French  wars  ;  and  king  Edward  IIL 
^^^^paiK,  neid    ^.^  ^^  ^^  ground  present  to  this  living  from  1328  till  1362.     The  priory 

afterwards  presented  till  1408.  In  May  1374,  that  king  granted  letters  of 
denization  to  the  priory ;  on  the  6th  of  July  in  the  same  year  letters  patent 
were  granted  by  that  king  to  the  rector,  wHich  were  now  insisted  upon  as 
proof  of  a  composition  having  then  taken  place ;  the  existence  of  these  let- 
ters patent  was  proved  by  an  inxpeximus  granted  to  the  rector,  upon  Us 
request,  in  the  20th  H.  8.  notifying  that  letters  patent  had  been  granted 
by  Ed.  3.  in  these  words  :  "  Edwardus  Dei  gratia,  ^c.  SdaHs  quod  nos  de 
gratid  nostrd  speei/aU  et  in  recompensionem  decimarum  quae  persona  eccieeia  de 
Thundersie  in  Com.  Essex  solebat  perdpere  tanquam  pertinentes  eidem  ecderia 
de  terris  quae  infra  parcum  nostrum  de  Thundersie  fedmus  indudi  concessimus 
pro  nobis  et  hteredibus  nostris  eidem  persona  viginti  solidos  perdpiendos  singulis 
annis  eibi  et  successioribus  suis  a  die  quo  terra  pradieta  primo  indusa  Jkerunt 
infra  parcum  nostrum  pradidum  in  perpetuum  ad  terminos  Paschct  et  St, 
Michaelis  per  equales  poriiones  de  exitihue  nutnerH  nostri  de  Thundersie  per  ma' 

nus 

when  the  ooart  ordered  the  deputy  remem-  with  costs  at  law,  but  the  court  did  not 

brancer  to  take  an  account  of  what  was  dne  think  fit  to  give  coats  in  equity  on  either 

to  the  plaintiff  from  the  defendant  for  tde  Bide.«»£4  Ifoodf  379.]  - 
tilhfe  of  agistment  demanded  by  the  bill,  ^  .    f         . 
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mm  hallivorum  fn'OpatiUriun'  nvefirmarimnn  ejuidem  tnanerii  qui  pro  iempore  '  1793. 
Jitermi.  In  aguirei  Ui^mimlium,  ^."  The  park  was  separated  from  the  sawbrtdoe 
manor  by  a  grant  1647,  and  the  m'anor  granted  to  another  person  in  7  £d. 
6. 1653,  and  have  continued  separate  ever  since.  King  Hen.  8.  was  not 
patron  at  the  time  of  granting  the  inapeximus.  The  twenty  shillings  had 
always  been  paid  and  received  till  the  grant  of  the  manor  in  7  Ed.  6.  but 
never  afterwards ;  and  no  tithe  in  kind  had  ever  within  memory  been  paid 
for  the  park. 

BvrUm  and  trraham',  for  the  defendant,  insisted  that  king  Edw.  3.  had 
acted  as  patron,  the  priory  being  alien ;  and  being  also  supreme  ordinary,  his 
letters  patent  were,  when  accepted,  an  agreement  of  all  necessary  parties. 
Although  the  rig^t  as  supreme  ordinary  is  not  now  held  good,  yet  formerly 
it  was  'f  and  there  is  no  instance  in  ancient  times  of  grants  by  the  kings,  or 
compositions  enteted  into  by  them,  being  sanctioned  by  the  consent  of  the 
bishop. 

But  supposing  him  only  to  act  as  proprietor  of  the  land,  yet  after  so  long 
acquiescence,  all  solemnities  and  consent  of  parties  are  to  be  presumed.  The 
consent  of  the  patron  and  bishop  may  have  been  by  some  other  instrument, 
the  existence  of  which  the  court  will  presume  at  such  a  distance  of  time  as 
the  rule  is  laid  down  as  to  all  deeds  and  grants  by  Bullbr,  Justice,  in  Read 
y.  Brookman,  3  Term  Rep.  161.  The  consent  of  the  parson,  and  the  am- 
pleness  of  the  reeompence,  appear  from  his  successor  in  20  Hen.  8.  having 
been  solicitous  to  obtain  the  inspeximu8  in  confirmation  of  his  right  Al- 
though a  composition  real  dififers  from  a  modus  in  this,  that  having  its  com- 
mencement within  time  of  memory,  such  commencement  must  be  shewn, 
yet  the  actual  deeds  under  which  the  composition  took  place  need  not  be 
shewn.  If  there  is  any  doubt  on  the  validity  of  the  composition,  at  least 
die  court  must  grant  an  issue  to  ascertain  the  fact. 

Piumer  and  Fonbtanque  for  the  plaintiff. — ^The  king  having  granted  letters 
of  demzation  in  May  1374,  could  not  treat  the  priory  as  alien  enemies,  and 
^consider  himself  therefore  as  patron  in  July  following.     The  idea  of  the 
king's  being  the  supreme  ordinary,  and  acting  as  such,  is  contrary  to  the  old, 
^3  well  as  the  present  doctrine :  Co.  Litt.  06,  a.  344,  a.  2  Inst.  898.    And 
without  the  consent  of  the  patron  and  ordinary,  the  composition  was  a  mere 
agreement  between  the  crown  and  the  rector,  as  the  letters  purport  to  be  ; 
and  not  a  binding  composition.  A  modus  presumes  the  consent  of  aU  parties, 
•bat  in  a  composition  real  it  must  be  shewn.    Chapman  v.  Aloiuon,  2  P  Wms. 
^73.  ^.  C.  1  Eq.  Ca.  Abr.  367.  Fitzg.  110  (1),  where  it  is  said  that  in  a  mo- 
dus  such  consent  is  presumed,  as  being  necessary  to  mak^  the  composition 
binding.    Though  the  doctiine  of  the  production  of  deeds  has  been  relaxed, 
yet  evidence  of  a  composition  having  actually  existed  is  still  required ;  Bury  St, 
Edmunds  v.  Wright,  Com.  R.  643  (2)  ;  where  the  court  lays  d6wn  the  prin- 
ciple expressly,  that  a  composition  real  is  not  to  be  presumed ;  and  Ekin  v. 
Pigot,  3  Atk.  11^8  (3).    if  presumption  from  long  acquiscehce  were  aUow- 
'  ed  to  support  a  composition  real,  a  payment  too  rank  for  a  modus  would 
be  ^evidence  of  a  composition :    but   in  Robertson  v.  Appleton,'  at   Ser- 
jeants Inn,  22d  February,  1777,  where,  on  a  composition  real  being  set 
•up,  aU  the  evidence  went  to  prove  a  modus,  it  was  rejected  by  this  court  as 
jiot  leading  to  a  ■  presumption  of  any  actual  agreement  within  time  of  me- 
mory.    So  Smith  V.  Goddard,  1777.     Here  the  payment  is  to  be  made  from 
the  profits  of  the  manor,  not  of  the  park.    Suppose  the  payments  had  in 
hct  been  always  made  by  the  owner  of  the  rest  of  the  manor,  the  argument 
'from  presumption  goes  tiie  length  of  proving  that  the  tenaofts  might,  from 
mere  non  payment  of  tithes,  set  up  a  right  de  'non  decimmdo.      And  in 
all  cases  of  a  presciription  de  non  dedmando  claimed,    the  cdurt  might 
■equally  well  presume  a  rent  or  lands  to  have  formerly  been  given,  as  a 
.composition  for  the  tithes.    But  the  letters  patent  set  up  a  composition 
Toid  upon  the  face  of  it^  the  payment  is  not  to  be  from  the  manor  or  park; 
-but  from  the  profits  of  the  manor.    There  may  be  no  profits,  and  the  com- 
position is  •  therefore  void  for  the  precariousness  of  the  r^coln pence.     It 

(1)    jinie,  pt  11«         (2)  jinte,  p.  72.         (3)  ^nte,  p.  95  secmi 

VOL.  II.  2d  s 


BENTON.^ 


402  /TITHfr  ChStS. 

1793.  lee^  .to  oea  mere  voluatary  gniot  from  Ibe  Itountyef  tke  liing*  iA  tetm» 
jAWBRioee  pence  of  the  tithesu  the  parsoi^  h^  lost  by  the  enct^siuhe  of  the  pack  about  taut 
^^^  t  years  before«  And  it  is  material  that  the  tubdequent  graiita  and  cott^eyanctB 
of  the  manor  take  no  notice  of -thi9  as  a  cbaf|gpe  upon  it  5  and  there  was  110 
payment  of  the  twenty  shilliogs  after  the  year  1^47,  when  the  park  went 
into  other  hands.  This  is  a  question  of  mere  law,  and  therefore  th^  eourt 
ought  not  to  direct  an  issue,  as  the  general  inclination  pf  jories  to  decide 
against  the  claim  of  tithes  would  not  leave  the  plaintiff  a  fair  prospect  of  justice. 

Macdonaxd,  Chief  Baioo,  this  day  delivered  the  opiiiion  of  the  Court- 
After  stating  the  cose-^ 

The  plaintiff,  the  rectpr  of  the  parish,  rests  upon  his  common  law  right  of 
tithes,  arid  accordingly  the  itnus  of  proving  something  oontFflary  to  that  right, 
is  thrown  upon  the  defendant.  To  establish  a  composition  real,  he  has  oot 
been  able  tq  pcoduee  the  deeds  executed  by  &e  parties  at  the  time,  but  has 
shewn  evidence  from  which  it  may  be  inferred  that  such  deeds  did  once  est- 
ist.  The  grant  from  £dw.  *^  is  not  now  estaat,  but  is  proved^  to  have  ex- 
jste<l  from  the  letters  |['atept  of  Heu.  B.  It  is  also  proved,  that  that  giant  was 
followed  by .  apt#  of  parliament,  and  by  vtrits  out  of  this  court,  to  pay  op 
.  the  arrearages  to  the  rector*  The  stoppage  of  paynu^nts  after  1647,  is  aa- 
turally  accound^d  fi>r  s  «pqn  the  dissolution  of  the  mcraafltery,  the  king  in 
their  .right  ^Djequne  entitled  to, the  pension  oft^renty-fonr  shillings  yearly,  anil 
the|3efbre  the  Te^tor  would  not  caU  for  -an  account  where  the  balance  was 
^ain^t  hJm.  Th^n  the  question  )»,  whether  there  is  here  «officieBt  evi- 
dence for  the  court  to  presume  ttiAt  a  composition  ibr  the  tithes  in  question 
took  place  upon  a  solid  and  legal  foundation.  In  the  20  Hen.  6.  the  lec- 
tor claimed  an  impeximm  to  eonftrm  the  fimner  grant;. this  proves  the 
con:^osition  to  have  be^n  then  advantageous  to  him;  It  wwa  an'spplicstioa 
by  a  simple  individual  for  mere  Justice  againatthe  orown,  and  We  must  fw^ 
some,  that  he  cUd  not  succeed  in  tlmt  application,  without  folly  proviag  the 
right.  We  have  here  then  two  of  the  necessary  parties  to  a  composHioa 
real,  (t  is  also  highly  probable  that  the  king  either  was  patron  at  the  time, 
or  took  upon  himself  to  act  as  such ;  the  priory  being  alien,  their  right  of 
patronage  devolved  to  the  crown  during  war  with  France.  It  is  not  clear 
whpther  the  two  countries  were  not  at  that  time  in  a  state  of  war,  the  histo- 
rians differing  as  to  the  exact  time  of  the  pacification  ^  but  we  rather  incKoe 
to  think  that  a  war  then'aetually  existed,  as  stated  by  Rapin ;  and  certE^Dlj 
a  war  had  existed  a  very  short  time  before.  It  is  natural  and  probable  lu 
suppose  tbfit  the  temporalties  of  the  alien  priory  were  not  immediately  re- 
stored i  the  mor^  so,  because  it  is  in  evidence  that  the  king  did,  abeot  the 
same  time^  present  to  another  living,  of  which  the  patronage  was  alsoia 
this  priory.  Here  then  is  the  consent  of  another  necessary  party  to  the 
composition .;  and  it  is  no  objection  to  say,  that  the  consent  of  all  the  psr- 
/ties  is  not  by  the  same  deed.  That  is  hy  no  means  necessary  ;  and  in  the 
case  of  the  king,  who  consents  by  letters  patent,  it  never  can  take  place. 
The  production  of  the  deede  by  which  nil  the  parties  consented,  is  not  ne* 
cessary.  •  In  the  case  of  the  crown  itself,  letters  patent  have  often  been  pre- 
sumed from  length  of  time.  Cowp.  109.  So,  in  Beetle  v«  Beard,  13  Co.^^ 
a  grant  qi  the  king  wtis  prestCkned  an  order  tm  support  an  ancient  imprapn*^ 
tion  f  and  Lord  EUesmere,  admitting  the  objections  to  the  apparent  tide, 
yet  held  that  after  long  possession  the  title  should  be  presumed.  So  very 
unwilliijig  was  that  great  Judge  fuieta  movere.  So  the  case  of  Grimet  r. 
Smithy  12  Co.  4  (I),  in  establishing  an  endowment  of  a  vicarage.  Commoa 
Recoveries  are  often  supported,  though  liie  right  of  the  tenant  to  the  pnedpe 
^oes  not  appear.  1  Vent.  361.  2  Str.  11 W,  jmd  Ihe  case  of  ffimMwy* 
Butdney^  Qited  hy  Jivi^tMMj  Justice,  3> Term  Hep.  159.  ^wf  ihj^  oaas^ 
of  the.OFdinai>y  wa^  applied  doeb  <not  so  immediately' appear,  it  has  bee* 
argued  <ihat.the  king  had  acted  as  sapreme  ordinary  idso  upon  this  osoasioii, 
and  that4s  the  more  probable,  because  it  is  certain  that  the  pope  ve^  eftot 
did  i;^ufp  ^  phMe  of  the  particular  ordinary,  and  was  consideeed  ss^^AiK 
a  right  so  to  dof  from  his  supreme  aothosity,  being  stiled'theapoBtfo.  But 
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by  wbomsoei^er  the  consent  of  the  ordinary  had  been  given,  we  are  now 
boaiMt^  after  ftd  long  a  time,  to  presume  omnia  solemniter  esse  acta,  accord- 
ing to  the  decisions  I  have  already  cited ;  and  as  a  legal  foundation  for  this 
claim  must  have  been  proved  in  the  application  in  the  time  of  Hen.  8.  the 
granting  the  inspexmus  in  that  case  is  an  admission  and  ratification  of  it. 
The  rector  here  stands  in  a  very  unfavourable  point  of  view  5  he  comes 
here  to  disturb  the  quiet  of  the  parish,  after  an  acquiescence  of  400  years  by 
his  predecessors,  and  of  88  years  by  himself,  in  the  exemption  now  establish- 
ed against  him.    The  bill  must  be  dismissed  with  costs. 


H.  34  Geo.  3.    1/94.    Scacc. 
jitkins  v.  Hattan.  •  [2  Anstr.  386.]      GwvU.  1406. 

ri^HE  plaintiff,  rector  of  St.  Michael's  parish,  in  Longstanton,  brought 
-^  this  bill  principally  for  aa  account  of  tithes,  and  to  have  a  commission 
to  settle  the  boundaries  of  the  parkh  and  the  glebe.  As  to  a  fimn  of  900 
acres  of  sheep-walk,  called  Bourgoyne's  flock,  the  defendants  set  up  a  mo* 
dvs  of  forty  shillings  in  lieu  of  the  tithes  of  wool  and  lamb.  To  disprove 
this  modus,  the  -  plaintiff  ofiered  in  evidence  a  paper  purporting  to  be  a  terrier 
of  this  parish,  found  in  the  charter  chest  of  Trinity  College  in  Cambridge^ 
who  were  landholders  in  the  parish. 

BurloH,  for  the  defendants,  objected  to  this  evidence,  as  not  coming  from 
'  a  quarter  that  could  give  it  authenticity.    The  proper  place  is  the  bishop's 
register  office. 

Rkkards.^'The  original  is  always  lodged  there,  but  as  the  register  has 
been  iaspeeted,  and  the  original  cannot  be  found,  the  copy  becomes  evidence. 
The  eolkige  is  iMereated  to  preserve  it  j  and  it  is  not  therefore  to  be  ooDsi^ 
dered.as  in  the  hands  of  a  stranger,  but  in  a  proper  repository. 

^vrton.— The  proper  repository  for  the  copy  is  the  parish  church. 

The  evidence  was  r^'ected. 

The  counsel  for  the  plaintiff  insisted  that  the  exemption  set  up  as  a  modus, 
or  composition  real,  was  bad  for  the  uncertainty ;  but  the  court  held,  that 
as  it  was  slated  to  bave  been  immemorially  paid,  theic  was  mifficient  oer* 
tainty  for  a  defence ;  although,  had  it  been  a  bill  to  establish  a  modms, 
greater  accuracy  might  have  b^n  .required.  The  court  thought  the  modm 
proved,  and  decreed  that  the  bill  should  be  disnuesed  as  to  that  part^  unless 
the  plaintiff  chose  to  have^an  issue  upon  tht  miodus.  As  a  ground  for 
oblMning  the  commission,  the  plaintiff  shewed,  that  there  are  two  parishes 
in  Longstanton,  St.  Michael's  and  All  Saints ;  of  the  former  the  plaintiff  is 
rector,  of  the  other  the  Hatton  family  are  impropriators,  another  defen^ 
dsnt  viear,  and  the  Hatton  ftanQy  and  other  defendants  are  landholders  in  both 
parishes.  The  two  parishes  were  so  mixed  and  confosed  in  tiieir  boundaries^ 
as  not  to  be  distinguishable ;  and  this  confosion  had  probably  been  increas* 
ed  by  the  drenmstance  of  several  rectors  of  St.  Michaers,  the  plaintiff's  pre« 
deoosors,  having  leased  their  glebe  and  tithes  to  the  Hatton  &mily,  who 
had  not  kept  them  quite  distinct  feam  thei^  own  property  5  but  the  defend- 
ants. Sir  Thomas  Hatton  and  Lady  Hatton,  appear  to  ha^e  done  every  thing 
in  their  power  to  rectify  thb  impropriety,  and  to  have  given  up  either  the 
original  possessions  of  the  rectory  of  St.  Michad's,  or  an  equivalent  in  every 
particular.  The  witnesses  agreed  that  throughout  all  the  lands  that  lie  con* 
fusedly,  the  mode  of  tithkig  each  parcel  was  known  and  fixed  by  custom, 
although  in  many  parts  titbes  were  taken  by  each  rector  from  land  which 
to  all  other  purposes  was  .considered  9m  lying  in  che  other  parish.  The 
toiirt  eapressing  a  doubt  whether  a  commission  to  settle  the  boimdaries 
could  with  propriety  be  directed  > 

*  Qr^Aam  and  Richards,  for  lAfjR  plaintiff,  contended,  that  it  was  necessary 
to  grant  a  eotamisaion  to  reiidi  the  justice  of  the  case ;  by  the  negligence 
of  th^  Hatton  lieunily,  who  on^ht  to  have  kept  the  boundaries  distinct,  and 
bythe  negligence  of  the  parish,  whose  duty  it  is  by  perambakatk>ns  from 
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time  to  time  to  avoid  all  confiisbn,  the  rights  of  the  plaintiff  are  become 
confused.  No  process  at  law  can  do  him  justice  except  for  the  particular 
spot  of  ground  for  which  each  action  may  be  bro^gUt  3  so  the  ordinary  re- 
medy ot  an  issue  can  only  ascertain  whether  the  partieidar  close  menttonecl 
in  the  issue  belongs  to  the  plaintiff  or  not  A  principal  ground  of  the  ap- 
plication also  is  &e  total  want  of  evidence  of  our  right  arising  from  the 
confusion  introduced  by  the  negligence  of  the  defeudlants.  It  is  therefore 
necessary  that  a  further  remedy  be  applied.  If  we  had  proved  the  land  to 
be  clearly  within  our  parish^  although  asserted  to  be  otherwise  by  the  de- 
fendants^ we  should  have  had  a  decree  ;  so  if  there  had  been  a  difference  of 
testimony  as  to  the  locality  of  any  particular  piece  of  ground,  it  is  the  com- 
mon practice  of  a  court  of  equity  to  grant  an  issue  to  try  whether  the  spot 
contested  is  within  the  parish  or  not.  But  it  would  be  absurd  to  say,  that 
each  disputed  case -may  be  the  subject  of  an  issue ;  and  yet,  when  both  par- 
ties admit  that  the  whole  bounds  are  confused,  and  it  is  the  interest  and 
the  right  of  each  to  have  them  settled,  a  court  of  equity  cannot  grant 
them  relief.  A  commission  is  granted  in  equity  to  save  mtritiplicity  of 
suits ;  it  is  a  cheaper  and  more  expeditious  way  of  settiing  the  boundaries 
than  any  other ;  and  it  is  not  more  conclusive  in  establishing  the  rights,  as 
to  any  other  purposes,  or  against  any  other  parties,  than  an  issue  would 
be.  No  objection  therefore  as  to  parties  can  avail  against  granting  a  com- 
mission more  than  against  an  issue.  It>is  particularly  necessary  to  the  de- 
fendants to  have  a  commission  ;  for  they  set  up  a  modus  to  cover  their  lands 
in  this  parislw  and  it  is  essentially  necessary,  to  establishii^  a  madiis,  that 
the  land  covered  by  it  shall  be  clearly  distinguished^  which  it  cannot  be  till 
ascertained  by  a  commission. 

In  the  case  of  ^lloU  v.  fyukin$<m,  1779(1),  a  commission  was  granted  to 
ascertain  the  bounds  of  the  parish  where  confbsion  had  taken  place }  thai 
indeed  was  by  consent,  but  it  shews  that  courts  of  equity  consider  themselves 
to  have  this  power  where  necessary ;  for  if  they  had  not  this  jurisdiction, 
they  would  not  exercise  it  even  by  consent.  Although  the  patron  of  St. 
Michaers  and  the  parishioners  are  distanUy  interested,  and  not  befbre  the 
court,  yet  that  objection  would  equally  hold  against  commissions  to  settie 
-the  boundaries  of  manors,  which  are  frequently  granted  at  the  suit  of  the 
lords,  without  making  the  tenants  parties ;  yet  they  are  intetested  in  respect 
of  the  wastes  and  commons  and  other  privileges. 

PaaaYN,  Baron. — In  JVebb  v.  Cpnyers,  LonI  Nortrington  refused  a 
commission  to  settie  the  boundaries  of  a  manor. 

Thompson,  Baron.—- 1  remember  a  case  of  IVmterion  v.  Lord  Egremont^ 
where  the  parties  came,  by  an  amicable  bill,  to  settle  the  bounds  of  two 
manors,  and  Lord  Thurlow  refused  to  entertain  jurisdiction. 

For  Uie  plaintiff  was  then  cited,  the  case  of  Rouse  v.  Barker,  S  Bro«'P.  C. 
180,  where  this  court  refused  to  ascertain  the  boundaries  of  the  frediokls 
and  copyholds  in  a  manor,  and  the  house  of  lords  reversed  their  decree, 
and  a  commission  issued  for  that  purpose. 

'  Ainge  said,  he  remembered  a  case  of  the  Buhop  of  Durham  v.  CLtnermg, 
where  Lord  Tuurlow  did  grant  a  commission  to  ascertain  the  foonndaries 
of  a  manor. 

Burton  and  Simeon,  for  the  defendants,  contended,  that  a  commission 
ought  not  to  issue.  A  commission,  or  an  issue,  may  be  g^ranted  to^establish 
and  settle  some  r^ht  claimed  against  common  law,  as  a  customaf^  mode  of 
paying  tithes  ;  but  if  it  were  used  to  try  a  right  to  tithes  or  glebe^  it  would 
be  to  usurp  the  office  of  the  courts  of  law.  The  plaintiff  would  not  be  en- 
titled to  an  issue  without  at  least  raising  a  doubt  of  tome  parcel  of  glebe,  or 
portion  of  tithes,  being  withheld  |  but  here  he  cannot  point  out  smy*  spot 
now  in  the  hands  o(  any  other  person  which  properly  belongs  to  his  rec- 
tory;  nor  can  he  shew  that,  upon  the  whole,  he  formerly  had  more  than  he 
has  now.  The  commission  could  be  of;  little  or  no  service,  fpr  even  if  it 
were  found  that  some  of  the  land  now  OfMisideredas  belonging  to  All  Samts 
parish,  in  fact  lies  in  St.  Michaers;  jet,  as  it  is  proved  that  the  tithes  are 
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tftken  by  a  certain  and  known  division  of  the  lands^  each  redtor  would  conti-*         1704. 
Due  to  take  the  same  tithes,  as  a  portion  of  tithes  in  ^he  other  parish^  which         atkixs 
he  now  takes  as  being  within  his  own ;  and  this  with  the  more  reason^  be- 
cause each  now  enjoys  considerable  portions  of  tithes  in  the  other  parish  by 
immeinotial  custom  in  the  Tillage/    llie  commission  could  have  no  effect 
beyond  the  present  suit  ^  for  the  patron  of  St.  Michael's  not  b^ing  a  party> ' 
the  rights  of  the  church  cannot  be  bound,  as  was  settled  in  the  case  of  Carr ' 
V.  Benton.     A  commission  is  a  proceeding  so  contrary  to  the  spirit  of  the 
common  larw,  that  it  ought  never  to  issue  unless  upon  grounds  much  more 
weighty  than  those  now  produced.    Rep.  Temp.  Finch,  17,  ibid.  239.    Jllef- 
calfe  V.  Bcckmithy  2  P.  Wms.  376.    R.  Temp.  King>  60,  61.     St.  Luke's  v. 
St,  LeonarcTs,  1  Bro.  41,  and  fVebb  v.  Conyers,  there  cited.     Bishop  of  Ely 
V.  Kenrick,  Bunb.  322. 

*  In  Ae  case,  3  Bro.  P.  C.  the  confusion  was  fraudulently  created  to  de- 
prive the  lord  of  his  fines  on  admission.  Alloti  v.  WiUdnson  was  by  consent, 
and  after  the  quantity  of  the  land  had  been  ascertained  by  an  issue. 

Graham,  in  reply. — ^The  rule  as  to  parties,  laid  down  in  Carr  v.  Benton, 
applies  only  to  the  case  of  a  dispute  between  a  rector  and  vicar,  where  the 
bill  seeks  to  establish  the  right ;  there  the  patron  must  be  a  party  :  for  the 
vicar  may  be  unable  idone  to  stand  the  contest,  and  the  patron  is  interested 
in  the  suit  immediately.  Here  the  commission  is  prayed  only  collaterally ; 
the  rector  seeks  titlTes  of  certain  lands  ;  the  defence  is,  that  they  are  in  the 
other  parish.  This  point  also  occurred  in  the  case  oi  AUott  v.  fViikmson, 
In  setding  the  original  dispute  between  these  two  claimants  of  tithes^  an 
issue  was  directed  to  try  whether  Wilkinson  then  had  the  same  quantity  of 
glebe  land  which  he  was  entitled  to.  -Then  Trinity  College  came  in  and 
claimed  both  one  hundred  acres  of  glebe  land,  and  a  moiety  of  the  recto- 
ries of  two  out  of  the  three  parishes  now  consolidated ;  a  commission  issued 
to  ascertain  the  ancient  bounds ;  the  commissioners  returned  the  evidence 
instead  of  the  fact,  and  tlie  return  was  set  aside  :  a  Mr.  Nelson  then  lodged 
a  ekdm  to  another  share  of  the  tithes,  and  it  was  not  till  after  setting  aside 
the  first  commission,  that  the  crown,  as  patron  of  the  vicar,  was  made  a 
party.  This  was  by  consent  of  the  parties ;  but  the  present  argument 
would  go  -the  length  of  saying,  that  those  |ianles  could  not  consent,  and  that 
the  court  had  na  jurisdiction*  The  cases  cited  against  us  have  all  gone 
upon  the  propriety  of  trying  the  right  at  law.  Here  the  case  states  a  total 
.want  of  evidence  upon  the  subject,  which  makes  it  impossible  for  us  to  es« 
tablish  our  right  at  law  3  and  as  the  confusion  has  arisen  through  the  n^li- 
gence  of  the  defendants,  we  are  entitled  to  this  as  the  only  mode  of  redress 
■gainst  them. 

Macdonald,  Ch.  Baron. — ^The  plaintiff  here  calls  upon  the  court  to  grant 
a  commission  to  ascertain  the  bounds  of  the  parish,  upon  the  presumption 
that  all  the  land  which  should  be  found  within  those  boundaries  would  be 
titheable  to  him.  That  is  indeed  a  prmd  facie  inference,  but  by  no  means 
conclusive ;  and  thereis  no  instance  of  the  court  ever  granting  a  commission 
in  order  to  attain  a  remote  consequential  advantage.  It  is  a  jurisdiction  which 
the  courts  of  equity  have  always  been  very  cautious  of  exercising.  In  the  case 
of  St.  Luk^s  Old  Street  v.  St.  Leonard's,  Lord  Thublow  expressed  great 
doubts  as  to  the  decision  of  The  Mayor  of  York  v.  PUkington,  and  concurred 
in  Lord  Hardwickb's  first .  opinion  upon  that  case.  I  was  in  the  case  of  St, 
JLuhe*s  V.  St.  Leonardos,  of  which  the  note  in  Brown  is  by  no  means  full ;  it 
was  upon  a  bill  brought  by  the  parish  of  St.  Luke*s  to  avoid  confusion  in 
makiiig  their  rates,  and  prayed  a  commission  to  fix  their  boundaries  for  that 
purpose :  a  number  of  houses  had  been  built  upon  land  formerly  waste,  and 
it  was  doubtful  to  which  parish  each  part  of  the  waste  belonged.  Lord 
THvaLow.refiised  to  interfere^  and  observed,  that  the  greatest  inconvenience 
might  arisen  from  doing  80  3  for  if  that  commission  were  granted,  and  the 
bounds  set  out  by  the  commissioners,  any  other  parties,  on  a  different  ground 
of  dispute,  mi^ht  equally  well  claim  another  commission ;  these  other  com- 
misibiiers  might  make  a  different  return,  and  so,  in  place  of  settling  difier- 
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«&Ci^>.  eodless  confusion  would  be  created.  The  ca«e  of  AlioU  v,  IPiiJUn* 
jo»  was  the  case  of  parishes  consolidated  for  erery  other  puipoae  except 
tithes^  so  tliat  no  other  person  could  have  an  interest  in  fixing  the  ancient 
bounds  except  those  who  were  before  the  court.  The  case  in  3  Bro.  P.  C.  180, 
Bovae  v.  Barker,  is  not  in  point  >  there  it  was  admitted  that  lands  of  the 
one  (idpscription  had  been  confused  among  the  others,  and  it  app|^red  that 
aiich  confdsipn  was  introduced  with  a  fraudulent  view.  Here  th^re  is.  no 
proof  pf  the  manner  of  tithing  being  wroug^  although  some  confusion  has 
arisen  by  the  negligence  of  both  parties  in  not  keeping  their  rights  ^V^tKi^. 
Whether  the  bounds  of  the  parish  correspond  to  the  oumner  of  tithing,  is 
not  determined  3  it  rather  appears  indeed  that  in  some  places  tithes  have 
been  taken  by  each  rector  in  the  parish  of  the  other  ^  but  that  may  well  be, 
by  each  having  a  right  to  portions  of  tithes  there.  The  parcels  of  land 
!}pqn  which  it  has  taken  place  may  have  been  glebe  land>  or  may  have  been 
detachei}  pieces  belonging  to  proprietors  of  farms  in  the  other  parish,  who 
would  naturally  desire  to  have  the  whole  tith^ible  tq  the  same  rector ;  and 
the  reciprocity  of  these  customary  rights  to  tithes  makes  it  extremely  proba- 
ble that  some  agreement  for  tlut  purpose  has  formerly  taken  place,  and 
that  the  custom  is  well  founded.  However,  if  the  plaintiff  chooses,  he  is 
entitled  to  an  issue  to  try  the  right  of  the  defendants  to  tithes  in  those  par- 
cels of  St.  ^ichaeVs  parish.  The  bill  must  be  dismissetl  with  costs,  so  fiir 
as  relates  to  the  commission  to  set  out  the  boundaries. 

A  commission  is  also  prayed  to  set  out  tl^e  glebe  land.  It  appears  that  the 
plaintiff  has  a  full  equivalent  for  every  piece  of  gkbe  that  ever  belonged  to 
il>e  rectory  ;  so  that  if  the  exact  metes  and  bounds  are  unknown,  he  has  al- 
ready the  fiill  effect  of  a  commission :  if  they  are  known,  and  any  part  not 
delivered  up  to  him,  his  remedy  is  at  common  law :  he  has  made  no  case 
for  our  interference.     As  to  this  also,  the  bill  must  be  dismissed  with  costa. 


Hm  coari  will 
notdecrre 
against  a  farm- 
modut,  on  the 
ground  of  rank- 
ness. 

Whether  no- 
tice is  neces- 
sary to  deter- 
mine a  compo- 
sition where  a 
moAu  is  in^st- 
ed  upon, 
Qtutre. 


H.  84  Geo.  3-     1794.   Scacc. 
Atkins  V.  Lord  JFilloughby  de  Brooke  and  others.     [2  Anstr.  397-1 

GwiU.  1412. 

THIS  was  a  bill  filed  by  the  same  plaintiff  as  in  the  last  pxeoGAng  eaose, 
.  against  others  of  his  parishioners },  and  as  it  also  prayed  a.commisaion  to 
ascertain  the  boundaries  of  the  parish,  for  the  aame  purpose,  and  upon  simi- 
lar grounds  to  those  in  the  other  case  $  they  were  both  heard.before  the  court 
•gave  their  decision  in  either.  Their  Lordships  this  day  decreed  the  bill  in 
this  case  also,  so  for  as  related  to  the  commission,  to  be  dismissed  with  costs. 

The  defendants.  Lord  Willoughby  and  his  tenant  Goodcheap,  set  «p  aa 
immesaorial  payment,  due  and  payable  by  the  owners  or  occupiers  of  thoae 
lands,  by  way  of  modus  or  composition  for  the  small  tithes  of  their  land  ^ 
it  consisted  of  340  acres,  and  was  stated  to  be  an  ancient  farm,  settled  by  a 
parliamentary  entail  on  the  family  of  Losd  Willoughby  in  the  S7  Hen.  8. 
No  evidence  was  produced  of  any  actual  agreement  for  a  composition  having 
been  ever  made.  The  existence  of  the  payment,  as  far  back  as  could  be 
traced,  was  clearly  proved.  Sir  Thomas  Hatton^  lessee  of  the  reetory,  un- 
der the  plaintiff,  had  received  tliis  composition.  The  plaintiff  himself  never 
did,  nor  did  Goodcheap,  the  occupier  of  the  farm,  ever  pay  it,  having  come 
into  possession  but  a  few  months  lxi£ore  the  bill  was  filed.  He  insisted  on 
the  payment,  as  being  at  least  gooil  as  an  annual  oomposiuon^  to.  determine 
which  no  notice  had  been  given. 

Graham  and  Richards,  for  the  plaintiff,  contended,  that  this  modtu  was 
not  set  forth  with  sufficient  certainty  :  it  was  pleaded  as  a  fmfdus  or  comr 
positioi^ ;  whereas  the  claim  of  exemption  set  up,  being  against  a  oommoo 
right,  must  be  accurately  defined.  The  payment  is.  said  to  be  due  from  tne 
owners  or  occupiers.  This  leaves  the  deigyman  uncertain  to  whom  he 
shall  resort  for  the  recompence  he  is  to  receive  for  his  tithes ;  eadi  may 
shift  it  off  upon  the  other.  As  a  rnodus,  this  payment  is  rank.  By  the  sur- 
vey in  Domesday^  it  appears  that  the  two  paiishas^  vhkit  consist  of  aboot 
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MOO  acres,  iiMM  then  nOtted  al8i.    ThfodaiMOejet  itp>  wippcis^,  thaf       i'^94. 

wiiMa.  lie  yaara  afterirards>  al  the  tiiiM  of  memory,  Che  small  tithes  o^  340  >       AtRint 

of  tiwee  acres  were  valued  at  4U    Of  these,  the  grntsst  porlioo,  %Vi  'acres,  ^' . 

are  anibW  land  ia  the  (^omssmv  field,  where  hardly  any  smstt  tkh«s  covld;  ^^^^^^^^Z 

arise ;  the  other  120  acres  are  stated  to  bi^  meadow  and  paslare  lafnd.    And* 

it  mast  bematntainedthat,  after  deductiag  all  hay*  tithe,  the  other  tithes 

aristng  ftam- those  190  aores^  were  comp<Minded  for  before  the  time  of  me-- 

mory  at  4<.    Thtft  would  be  nearly  a  lair  composition  now  |  but  on  a  ro6-^ 

derate  ealeulatioB,  the  value  of  money  was  thea  eight  times  as  much  as  it  i» 

now ;.  so  that  it  is  ecfual  lo  a  composition  for  32/.  at  present.     If  the  paf^. 

ment  be  dearly  greater  thaa  can  be  supposed  to  have  been  (&  ftdr  odm-' 

poMi^B  before  the  time  of  memory,  the  court  wiU  overrule  the  claim,  wi€t-^ 

out  sending  it  to  a  trkl  at  law.  Chapman  v.  SffiUh,  9  Ves.  014  ( 1 ) .    Biihop  v! 

Chiekuter,  2  dro.  R.  103.  Bkin  v.  Figot,  3  Atk.  000  (2>.     The  claitti  of  the 

feenai|t  Se  hove  this  coasidered  as  an  annual  composition,  totally  fails  t  for  it 

appears  that  Goodcbeap  never  paid  this  composition  ;  so  that  it  is  noi  a 

personal  oontract  with  him.    And  it  cannot  be  considered  as  running  with 

tiie  land,  for  hie  landlord,  liord  Willoughby,  does  not  set  ti^  sAch  a  daim. 

The  plaintifif  never  accepted  this  composition,  and  therefore  any  ogreementflf 

ofhfis  predecessors,  or  of  his  own  lessee,  can  have  no  effect  to^  biud  htm,  or 

to  make  notice  necessary.    They  are  wholly  void.    Besides,  the  tenant  as. 

wd  as  his  kndlord  haw  set  up  an  adverse  title,  a  modus,  and  hai^  therefore 

agreed  to  consider  themselves  as  not  holding  by  annual  agreement  under 

the  rector.    Notice  is  held  necessary,  by  analogy  to  the  cade  of  landlord 

and  tsnanl  horn  year  to  year  ;  and  there,  setting  up  an  adverse  title  i^held 

a  waiver  of  aotiee  to  quit  possession. 

Barloa  said  Sieel&,  for  the  dcfendants.-*-The  cases  where  the  court  have 
decided  a  modus  to  be  rank  without  sending  it  to  a  jury,  have  all  been  where 
a  tnodar  has  been  set  up  for  a  specific  thing,  as  a  slieep,  the  price  of  which 
ia  easily  ascertainable ;  for  it  cannot  be  supposed^  that  any  man  would  agree 
to  pay  more  than  the  value  for  every  sheep  or  cow  that  he  or  his  posterity 
should  ever  have  on  the  land.    But  a  form  modm  is  not  easily  compnted  or 
ascertained ;  the  diflference  of  cultivation  may  throw  more  or  less  of  the  pro- 
duce into  small  tithes  at  difierent  times ;  a  landlord,  wishing  to  improve, 
may  have  given  more  than  the  exact  value ;  or  a  pious  owner  may  have 
chosen  to  settle  a  considerable  annuity  out  of  his  land  upon  the  church.     In 
Chapmmt  v.  Smith,  this  distinction  h  taken,  by  Lord  llardwicke.    So  in 
Edgev.  Ogkmdsr,  Hil.  Term  1601.  cited  in  Bunb.  901  (3),  a  modus  of  8i. 
for  a  fairm  of  the  value  of  80/.  a  year  was  afiowed.     The  defendant  Oood- 
cheap  is  i^ntttledto  the  benefit  of  this  composition,  being  a  running  contract 
with  the  rectors,  continued  after  the  plaintiff  became  rector,  and  paid  to 
his  lessee.    That  notice  was  necessary  .to  determine  it,  notwithstanding  the 
wodus  set  up,  is  decided  in  the  Kensington  case,  Adams  v.  Hewit,  1782,  and 
Bishpp  V,  Chichester,  2  Bro.  161. 

Oruh^m,  in  reply. — ^The  Kensington  case  was,  where  an  actual  agree- 
ment  had  been  entered  into  between  the  clergymen  and  the  parishioners, 
and  they  insisted  on  it  as  a  composition  during  the  incumbency.  The  court 
held  otherwise,  that  it  was  only  good  frons  year  to  year,  but  that  notice  was 
necessary  io  dissolve  it  5  for  that  was  not  a  denial  of  the  clergyman's  right ; 
H  was  not  an  adverse  claim,  but  a  claim  under  him  for  a  longer  term. 
.  Kacdohald,  Chief  Baron.««^l  believe  the  question  of  notiee  in  that  case 
onghnted  with  lioed  MjiNsrinao  in  the  faoiiBe  of  lords )  it  had  not  been 
saken  notice  of  in  this  ooart,  nor  in  argument  there. 

.  €iraham,'-^lm  the  case  of  Bishop  v.  &(idkestef,  the  rector,  by  giving  an  ir- 
f«gulnr  notiee,  admittedl  the  neeessily  e^  «  notice  1  and  probably  th^i  e  had 
heea  some  agreement  hetsseev  thc^,-  4*  an  Acceptance  of  the  payment, 
lehieh  snfipoaed  an  agrasnsent  j  it  itor  expressly  founded  on  the  Kensington 
eane,  iiovd  Tsuiii<oW  dnetoiog^^tlnl  he  deeided-  contrary  to  what  he  should 
have  .conceived  to  be  tiie  law,  so  being  unable  te^  distinguish  it  from  that 
and  beund  by  in  Then  if,  in.fhct,  the  Case  of  thtfiop  v.  Chichester 
(1)  ^/tlf,p.  141.        (2)  JmU,Tf.95,        (3)  jJnie,  vol.  1.  p  C2d.  Was 
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was  not  diftipgokhable  Irom  the  KensiDgton  caae,  it  ha«  not  carriiBii  tlie 
rule  iM^yond  it^  and  is  to  be  considered  meteiy.BB  a^coBfinnation  of  it ;-  if  it- 
was  distinguishable,  then,  the  reason  of  the  decision  fails,  and  it  is  to  be 
considered  as  a  misapplication  of  the  old  n]le>:not  of  the  adoption  of  a  new. 
The  present  clearly  is  distinguishable  from-  the  Keosington  case  ;  for  here 
the  defence  set .  up  is  a  tnodu$,  a  title  paramouQt  and  inconsistent  with  any 
agreement  or  composition  with  the  pliuntiff;  both  parties  contending  that- 
no  agreement  exists ;  then  a  notice  to  determine  it  must  be  saperftuoos. 
As  to  rankness :  if  the  arguments  relied  on  are  admitted,  no  nuxitu  can  ever 
be  set  aside  on  this  ground  ;  for  it  is  impossible  to  define  how  fiur  the  bene* 
volence  of  the  fonner  proprietors  may  have  led  them  in  granting  beneficial 
contracts  to  tbe  clergy.  The  cases  relied  upon  do  not  establish  any  thing 
like  the  distinction  contended  for  between  fiurm  modtues  and  oth^ers.  The 
case  of  Chapman  v.  $mUh  went  on  the  peculiar  situatioa  of  Roomey  Marsh, 
where  the  prospect  of  great  improtement  by  draining  might  lead  the  proprie* 
tor  to  agree  for  more  than  Uie  existing  value.  In  Edgev.Oglander,  the 
modus  was  so  large  that  the  vicar  probably  agreed  to  take  it  as  the  full  value 
of  the  tithes,  and  the  decree  must  then  have  been  by  consent,  as  in  Bate*6 
case,  cited  2  Ves.  513. 

Macdonald,  Qhief  Baron. — ^To  the  modus  set  up  in  this  case  several  ob- 
jections have  been  taken  :  First,  it  has  been  argued,  that  it  is  not  laid  with* 
sufficient  certainty  to  found  a  decree ;  and  if  this  were  a  bill  to  estaUish 
theae^moduses,  that  might  be  .the  case ;  but  in  an  answer,  such  strictness  is 
not  requisite :  if  it  appears  that  there  is  a  good  defence,  that  is  auflicienc 
The  second  objection  is  the  rankness  of  the  modus,  and  the  court  is  desired^ 
on  that  ground,  to  overrule  the  def(»ce.  But  it  has  properly  been  stated, 
that  a  very  material  difference  subsists  between  a  farm-payment  and  one 
for  a  particular  species  of  produce.  In  the  former  many  reasons  may  have 
prevented  the  tithes  from  being  agreed  for  at  their  proper  price.  The 
owner  may  have  meant  a  bounty  to  the  cleigyman ;  or  he  may  have  wished 
to  pay  for  an  exemption  from  tithes  for  the  sake  of  improvements.  Be- 
sides, it  is  hardly  possible  to  ascertain  the  comparative  value  of  the  land,  or 
of  the  produce,  in  former  times }  and  the  court  should  not  be  nice  in  judg- 
ing of  the  value  or  the  goodness  of  the  bargain,  where,  by  any  probable  cir- 
cumstances, the  modus  nuiy  have  been  a  real  agreement  between  the  parties 
before  time  of  memory.  More  especially  ought  the  court  to  be  extremely 
cautious  in  deciding  such  a  question  without  the  intervention  of  a  jury,  if 
the  least  doubt  arise  as  to  the  fact  of  rankness.  Edge  v.  Oglander,  Chapman 
V.  Smith,  Pole  v.  G<frdmer,  1  Bro.  P.  C.  214.  Under  these  circumstances, 
the  court  will  not  decree  fbr  the  plaintiff,  against  the  modus  set  ufi ;  but  if 
the  ri^tor  desire  an  issue,  undoubtedly  he  must  have  it. 


WhereftbUlwas 
filed  for  an  ac- 
couut  of  tithes 
against  one 
who  had  a  lease 
of  his  own  aod 
the  other  tithes 
io  the  parish, 
and  the  whole 
question  in  the 
canse  tamed 
upon  the  valid- 
ity of  tbe  lease, 
and  of  the  no- 
tice given  to 
determine  it, 
tkeoonrt  would 
not  proceed  till 
those  points 
were  settled  at 


H.  34  Geo.  3.    1794.    Sqacc. 
Bousher  and  others  v.  Morgan.    [2  Anst*  404.]     GwilK  1416. 

nrViS  bill  was  brought  by  the  (daintiffii,  impropriate  rectors  of  the  parish 
^  of  Qarway,  for  an  account  of  tithes  growing  on  the  lands  in  the  pos« 
session  of  the  defendant  there,  and  of  tithes  or  compositions  for  tithes  re- 
ceived by  the  defendant  from  the  other  tenants  in  the  parish,  lis  lessee  of 
the  tithes  under  the  plaintiffs,  the  Berkleys. '  The  uncle  of  the  defendant  had 
been  for  many  years  lessee  of  .these  tithes  from  year  to  year,  and  on  his  death 
the  defendant  succeeded  ^im  in  the  possession  thereof,  and  continued  tenant 
till  the  year  1789.  when  the  plaintiff  Bousher  obtained  a  lease  of  the  tithes 
from  the  Berkleys,  for  twenty-one  years.  Bousher,  on  his  becoming  tenant, 
gave  the  defendant  a  notice,  dated  26th  March,  1789,  to  deliver  up  the  pos- 
session of  the  tithes  ''  at  the  end  of  the  present  year."  Moigan  held  the 
titbes  from  Lady-day  to  X«ady-day.  After  this  notice,  .the  defendant  came^ 
with  the  other  farmers,  to  a  meeting  called|by  Boushento  settle  compositions 
for  tithes ;  he  there  heard  him  »|igree  with  Uie  otherfiurmers  for  their  tithes, 
made  no  objection,  and  offered  a  composition  for  his  .own,  which  was  rejected. 
Uw.  iPlumer, 
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Plumer,  Lewis,  and  Leach,  for  Uie  plaiotiffs,  insisted  thai  the  lease  to  the 
defendant,  being  by  parol^  conveyed  nothing,  Cjven  in  the  tithes  of  his  own 
lands,  Cro.  Jac.  137>  and  the  other  cases  cited  in  3  Bac.  Abr.  387,  338  ;  but 
muc^  less  as  to  the  tithes  of  the  other  lands,  iBid  ;  as  to  which,  the  general 
conclusion  drawn  in  Bacon  is  this  :  "  Herein  all  the  books  agree,  that  if  a 
person  lease  his  tithes,  even  for  a  year,  te  a  stranger,  it  most  be  in  writing, 
and  if  it  be  not,  it  will  be  absolutely  void  )"  and  as  the  rent  is  entire,  if  the 
lease  is  bad  in  jfMurt,  it  must  be  bad  in  toto.  Even  if  he  had  a  good  lease  from 
year  to  year,  It  is  determined.  The  notice  Is  perhaps  bad,  but  the  irregula- 
rity 18  waived  by  the  acquiescence  of  the  defendant  in  treating  for  a  new 
composition,  and  hearing  the  agreements  6f  the  other  tenants  without  mak- 
ing any  objection  j  for  by  such  conduct  he  has  led  both  the  plaintiff  and  the 
tenants  to  make  agreements  on  the  faith  of  his  lease  l>eing  dissolved,  and  has 
also  prevented  the  plaintiff  from  giving  a  fresh  notice,  which  he  might  have 
done  If  the  first  notice  had  not  been  apparently  accefited. 

Burton  and  Johnson,  contra.— The  bill  having  stated  a  notice  to  quit  at  the 
end  of  the  then  current  year,  thereby  admits  the  defendant  to  have  been  a 
tenant,  and  to  have  required  notice;  the  validity  of  the  devise  is  not  there- 
fore in  issue,  and  cannot  be  questioned :  but  a  parol  agreement  for  a  compo- 
sition for  the  lands  in  the  defendant's  occupation  is  good  by  every  day's 
experience.  As  to  the  other  tithes,  the  conclusion  drawn  in  3  Bac.  Abr.  339, 
from  all  the  cases  is,  thst  the  point  is  unsettled ;  and  it  may  be  good  as  be- 
tween the  parties  to  the  agreement,  although  bad  as  against  the  tenants,  by' 
its  passing  no  interest.  If  the  notice  is  bad  in  part,  it  is  bad  m  the  whole. 
Bunb.  15.  The  notice  is  not  waived ;  a  new  agreement  or  lease  would  be  a 
vfrtual  surrender  of  the  old,  but  a  treaty  for  it  is  not ;  and  as  the  plaintiff  had 
manifested  a  design  to  determine  the  lease,  it  was  natural  for  the  defendant  to 
treat  for  a  new  agreement  when  the  former  should  end,  without  acknow- 
ledging that  it  was  then  ended.  Here  the  only  dispute  is  as  to  title,  which 
ought  to  be  established  before  the  account' can  be  entered  upon  ',  and  on  a 
disputed  title,  especially  between  two  laymen,  the  proper  tribunal  is  a  court 
of  law:  'against  a  possession  for  forty  years,  under  this  title  as  tenant, 
equity  will  not  interfere  In  the  collateral  shape  of  an  account. 

Plumer,  in  reply*— -The  bill  is  for  an  account,  which  is  the  proper  juris- 
diction of  a  court  of  equity.  The  matter  of  title  Is  introduced  by  the  de- 
fendant's answer,  and  is  not  substantiated.  The  defendant,  by  setting  lip 
a  fictltioas  claim  of  tide,  cannot  defeat  the  plahitiff  of  his  suit. 

MacdonaLd,  Chief  Baton.— (Afler  stating  the  case.)— The  plaintiff  in- 
sists tiiat  the  notice  he  has  given.  Is  either  originally  good,  or  that  the  de- 
fect Is  cured  by  the  defendant's  having  waived  the  Irregularity.  Whether 
it  lie'so  or  not,  is  a  pure  question  at  law,  and  not  a  proper  foundation  for 
a  SBit  in  this  court.  So  the  question  whether  the  lease  Itself  was  void  or 
BO,  Is  a  question  proper  to  be  tried  in  a  ooUrt  of  law.  These  are  the  real 
questions  in  the  cause,  and  the  account  sought  is  only  consequential  on  the 
title  being  established.  The  court  are  therefore  of  opinion  that  the  bill  be 
vetalncd  for  a  year,  with  liberty  for  the  plaintiff  to  proceed  at  law,  in  the 
niean  time,  for  the  establishment  of  his  title,  as  he  shall  be  advised. 


4    . 
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LessMoft&lhes 
agreed  with  the 
owuer  of  lands, 
for  certain  col  < 
lateral  consi- 
derations, not 
to  take  tithes 
in  kind  finom 
the  tenants  of 
the  lauds  for 
twelve  years, 
bat  to  accept  a 
reasonable 
composition 
not  exceeding 
3«.  6d,  per  acre; 
and  thereto 
boand  himself 
and  his  assigns. 
His  under- 
lessee  sued  (in 
the  name  of  a 
trustee  to 
whom  be  had 

nominally 
again  under- 
leased) for 
tithes  in  kind 
against  the  te- 
nant of  the    ' 
land,  and  had 
a  decree.  Such 
an  agreement  is 
▼Old  for  the 
uncertainty  of  • 
the  sum  to  be 
paid* 

The  lessee  of 
the  land  cannot 
chum  to  hold 
dischaiged  of 
tithes  under 
any  covenant 
with  his  lessor. 

An  under- 
lessee  is  not  an 
assign  witlun 
the  meaning  of 
tde  covenant ; 
nor  can  the 
tithes  be  bound 
by  such  a  cove- 
nant of  the  leso 


A  lease  of 
tithes,  or  other 
matter  which 
lies  in  grant, 
lor  all  the  time 
the  lessor 
should  con- 
tinue vicar,  is 
good,  and  con- 
veys a  freehold* 


H,  84  Geo.  8.  17^.    Sc^cc. 
Brewer  y.  Hilt    [2  Anstr,  413.1     Gwill.  1418. 

THIS  was  a  biH  for  an  account  of  tithes  on  the  lands  in  (he  defendant's 
possession^  in  the  parish  of  Hemel  Hempstead,  Herts.  The  plaintiff 
claimed  to  be  lessee  of  these  tithes,  under  a  demise  from  Sir  Jame»  Peachy* 
in  the  year  1781,  to  Tboqias  Trott  for  twenty-one  years  ',  Trott  in  1788 
ynder-leaaed  to  Thomas  Patrick  for  twelve  years ;  in  1790  Patrick  demiaed. 
the  same  to  the  plaintiff  for  five  yearSi  The  defendant  claimed  to  be  dis- 
ghargfed  from  payment  of  tithes  in  kind,  and  set  forth  an  a^eement  made 
in  1783  between  ius  lessor  of  the  lands  in  question,  Christopher  Tower  and 
T.  Trott,  the  then  lessee  of  the  ikhe^  by  which  Trott«  in  consideration  of 
Tower's  having  demised  to  him.  certain  other  lands,  did  "  for  himself,  his 
executors,  administrators,  <andassigns>  covenant,  promise,  a&da^pre^  to 
and  with  the  said  Christopher  Tovj^er,  his  heirsand^issigns,  that  he  the  said 
Thomas  Trott,  his  executors,  administratof»,  or  aisigns,  shall  not  nor.  will 
at  any  time  or  times  durmg  the  said  term  of  t\i|^ve  years,  take  the  tithes 
in  kind  from  any  present  or  future  t^aant^vor  tenants  of  him  the  said  Chris^ 
topher  Tower,  in  the  said  parish  of  Hemel  Hempstead,  but  sbaU.aBd,  will 
accept  and  take  of  and  from  all  and  every  the  present  and  future  tenant  and 
tenants  a  reasonable  composition  for  the  same,  not  exceeding  3^.  04^  aa 
acre  for  the  said  tithes  :'*  then  followed  a. proviso,  that  upon  non-payment 
of  the  composition  at  each  half-yiear,  or  Muthin  thirty  days  after,  the  tithes 
should  be  taken  ia  kind.  Tl^e  defendant  also  proved,  tht^  the  plaintiff's 
lease  from  Patrick  was  <wly  colourable,  and  that  he  was  to  be  considered 
as  agent  or  trustee  for  Patrick.  The  defendant  became  tenant  to  Tower  of 
the  lands  in  question  in  1790,  and  claimed  to  be  discharged  of  payment  of 
great- tithes  in  liind  on  paying  the ; composition  ai(^  the^  rate  of -3»<  6d.,  per 
acre.  The  title  of  Sir  James  Peachy  (through  whom  the  plaiatiff  claimed) 
to  the  small  tithes,  was  a  depiise  from  the  vicar  ''  for  all  the  time  the  said 
Dr.  Bingham  shoidd  continue  vicar." 

Plumer  and  Gtitiuoood,  for  the  plaintiff,  contended,  th«^  the  plaintiff  was 
not  bound  by  the  agreement  with  Trott.  Thf  <coven^t  is  Apt,  that  no 
Uthes  Shan  be  demanded,  but  oody  that  Trott,  his  exeoutpF^,  administrators, 
or  assigns,  should  not  take  suqh  tithes.  The  plaintiff  is  not.  within  this 
description ;  he  is  not^aa  assign.  The  distinction  betwe^  an  assignee  and 
an  UBiler4essee  is  very  strongly  marked*  ^Ctiu9e  mt  dem.Blenqqe  v.  Bugby^ 
3WU8.  2U4.  Kmnertl^  v.  Ot/mt,  Doug.  50. .  Uolford  v.  Baich,  J>oug. 
174.  This  (Qovenanc  does  not  run  with  the  tithes,  it  is  merely  perusal, 
5  Rep.  16,  aj.  Those  oovenante;  only  riin  with  the  land  which  are  made  by 
the  original  lessor,  not  those  which  Us  lessee  makes. .  An4  besides^  it  is 
from  its  nature  collateral  to  the  tithes ;  it  is  not  a  dends^  of  pa^  or  an 
agreement  to  retain,  but  merely  a  covenant  to  come  to  a  reasonable  agvea- 
meot  each  year,  not  esceeding  St.  6d.  per  acre.-  Then  there  can  be  no  pai- 
vity  between  the  present  parties,  and  the  covenant  has  no  forces  between 
them.  £ven  between  the  original  parties,  it  could  not  operate  as  a  lease 
of  this  portion  of  tithes,  for  there  is  no  certain  rent  reserved>  so  as  to  make 
it  a  lease.  The.  same  uncertainty  makes  it  void  as  a  covenant,  for  there 
must  be  mutual  remedies  in  a  valid  covenant ',  but  here  the  composition 
being  unfixed,  Trott  could  demand  nothing  in  certain.  At  most,  it  was 
only  a  personal  covenant  between  them,  which  might  have  been  enforced  in 
equity.  But  as  the  plaintiff  is  a  hmdfide  purchaser  for  valuable  consider- 
ation without  notice,  the  equity  does  not  run  against  him. 

Burton  and  Allcock,  on  the  other  side.— It  appears  from  the  statement  of 
the  plaintiff 's  case,  ihat  he  has  not  brought  the  proper  parties  before  the 
court.  Brewer  holds  in  trust,  as  to  the  greater  part  or  the  whole  of  the 
tithes,  for  his  nominal  lessor,  Patrick.  The  cesUn  que  trust  must  be  a  party, 
fn  asknilar  case,  Stafford  v.  The  City  oj  LondoHy  1  P.  Wms.  428,  the  bill 
was  dismissed  for  want  of  joining  a  material  party.    It  appears  also,  that  if 

the 
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the  pbdaliffwipGCwb  in  hb  demuid;  the  defendanrwHl  have  his  insmedy 
against  Tower^  aad'  he  agiunat  Trott,  These^  diereforey  are  material  parties 
I9  the  MiU^  and  ought  to  haye  been  joined  in  the  biU.  The  agreement  with 
Tower,  in  fact,  operates  as.  a  demise.  A  covenant  with  a  straDger^  that  he 
shall  have  the  tithes,  is  alease  as  much  as  if  it  had  been  of  lands  f  and  so  of 
made  with  the  terteuant,  it  is  a  right  of  retainer  in  tiie  nature  and  with 
nil  the  qualities  of  a  demise,  and,  if  made  by  deed*  is  good.  Hawkes  v. 
Br^jffieklf  Cro.  Jae.  L37«  And  to  constitute  such  an  instrument,  no  form  of 
wcMds  is  essentiaL  3  Bae.  Abr.  419.  The  rent  is  certaiui  if  considered  as 
Ss.  6d.  per  acre,  as  the  tenant  has  dooe.  If  this  is  considered  as  a  demise 
or  retainer  of  the  tithes,  it  is  a  grant  of  part  of  the  thing  itself,  and  no  poste- 
rior grant  can  be  good  against  it )  but  if  only  considered  as  a  coTenant,  yet 
it  shall  bind  the  covenanter^  and  all  claiming  under  him.  The  cases  cited, 
all  relate  to  collateral  covenants ;  as  where  the  lessee  of  Whiteacre  cove- 
nants to  build  a  house  upon  Blaefcacre,  that  covenant  rnns  not  with  the 
land,  and  his  assignee  shell  not  be  bound  by  it.  But  the  present  covenant 
insmediately  relates  to  the  tithes  themselves,  nnd  cannot  be  collateral,  -The 
plaintiff  is  within  the  oovenaat,  for  he  is  an  assignee  of  part  of  theinterest  of 
Trott  in  the  premises ;  even  if  not  named,  he  would  be  bound  by  reason  of 
the  privity  of  estate.  Bally  v.  fFeUt,  3  Wils.  2&.  As  to  the  small 
tithes,  the  lease  is  bad  :  it  is  for  so  loug  a  time  as  the  lessor  should  con- 
tiBue  yicar;  and  therefore  void  for  the  uncertaioty.  yShcp.  Touchstone 
374,  6.  Co.  Ut.  45,  far.  Plowd.  275,  b.  If  it  were  good  at  all,  it  would 
convey  a  fireehold ;  but  for  that  purpose  a  livery  of  seisin  would  have  been 


Macpoitald,  Chief  BavoiiA  this  day  delivered  the  opinion  of  the  court,  and 
alter  stating  the  case,  pio6eeded  to  die  following  effect : 

The  defendant  insists  on  the  agreement  between  Trott  and  Tower,  as  dis* 
charging  the  land  in  his  occupation  from  payment  of  tithes  in  kind,  on  ren- 
dering the  composition  of  d«.  6d.  per  acre  3  and  as  to  the  small  tithes,  he 
also  objects  to  the  title  of  the  plaintiff,  that  the  lease  from  Dr.  Bingham  is 
Toid  for  thQ  uncertainty  of  its  duration.    The  plaintiff  insists  that  he  has  the 
legal  title  in  him,  and  that  having  purchased  without  notice  of  any  agree- 
ment with  the  landholders,  they  can  set  up  no  equity  against  him.    To  this 
the  delendants  have  given  two  answers  :  first,  that  the  agreement  entered 
into  between  Trott  and  Tower,  amounts  to  a  lease  of  this  portion  of  tithes 
from  the  former :  and,  secondly,  that  if  not  a  lease,  it  is  a  covenant  running 
with  the  tithes,  and  good  against  the  plaintiff.    It  is  true,  no  specific  words 
are  necessary  to  create  a  lease,  but  there  must  be  .words  shewing  the  intent 
to  demise.     Here  there  is  no  certain  rent  reserved.    Trott  agrees  to  accept 
a  reasonable  composition,  not  exceeding  Ss,  6d.  per  acre.     Suppose  he  had 
claimed  this  sum  of  9*.  6d,  per  acre  from  the  tenant,  would  the  tenant  have 
been  obliged  to  pay  it  >     He  clearly  might  have  either  preferred  to  pay 
tithes  of  kind,  or  have  tendered  the  reasonable  value  of  ^e  tithes  under 
that  sum.     Then  the  sum  reserved  is  not  certain,  and  cannot  be  called  a 
rent*    This  is  also  an  agreement,  not  that  Tower  himself  shall  pay  the  rent 
and  take  the  tithes,   but  only  in  favour  of  his  tenants  in  the  premises. 
Tower  is  to  enjoy  nothing,  nor  to  pay  any  rent.    It  cannot  be  a  demise  to 
him.  The  tenant  is  not  a  party  or  privy  to  the  transaction  ;  it  cannot  there- 
fore be  a  demise  to  him.     It  can,  at  the  utmost,  amount  to  no  more  than 
a  mere  covenant  with  A.  that  B.  shall  enjoy,  and  creates  no  lease  to  either. 
This  is  decided  in  Littleton  v.  Peme,  1  Leon.  136 ;  and  in  Porry  v.  Atlen^ 
Cro.  Elis.  173>  it  is  expressly  so  ruled  by  Anderson,  Chief  Justice.    Even 
if  thid  had  been  a  direct  covenant  with  the  tertenant,  it  could  only  have 
amonnted  to  a  covenant  that  he  should  retain  the  tithes  and  pay  a  compu- 
aition  or  render  tfthes  in  kind  ;  for  the  proviso  gives  him  that  optfon.     By 
such  a  disjunctive  covenant  no  interest  passes.    From  the  whcde  of  this 
clause  taken  together,  with  the  proviso  that  accompanies  it,  I  am  clearly  of 
opinion,  that  this  can  only  be  considered  as  a  covenant,  and  not  a  demise- 
But  it  has  been  argued,  that  it  is  such  a  covenant  as'  runs  wHh  the  tithes, 

and 
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1794:        Mid  bind»  them  in  the  hanAd  of  the  plaintiff.    This  is  the  case  of  a  eovcnmnt ' 
not  contained  in  the  original  lease  of  9ir  James  Peachy^  but  entered  into  by 
his  under-lessee.    The  case  of  tiolfarid  v.  Hatch,  Doug.  184,  establishes  the 
-  mle,  that  an  under-lease  is  a  new  substantire  contract,  independent  of  the 
other  between  the  original  lessor  and  lessee^  whereas  an  assignee  is  one  put 
in  the  place  of  the^  original  lessee^  and  who  becomes  lessee  to  the  original 
lessor.    Then  this  covenant  of  the  lessee  could  not  bind  the  land  id  the 
hands  of  his  under-lessee,  as  an  assign,  according  to  the  words  of  the  cove- 
nant ;  and  as  no  notice  has  been  proved,  the  plaintiff  is  not  affected  with 
any  equity  from  this  personal  covenant  of  his  lessor.    As  to  the  Wcarial 
tithes,  the  rule  laid  down  in  Shep.  Touch.  274, 6.    Co.  Lit,  74,  b.  as  to  the 
certainty  of  the  term,  is  this,  that  such  a  lease  for  years,  of  land,  is  void. 
To  tUs  passage  in  Co.  Lit.,  Mr.  Hargrave  has  subjoined  a  note,  in  which  he 
is  well  warranted,  that  in  such  cases,  if  a  livery  of  seisin  is  made,  the  lease 
is  good  as  a  lease  for  life  determinable  on  the  particular  event.  Biit  of  rents 
or  other  things  which  lie  in  grant,  the  mere  delivery  of  the  deed  has  the 
same  force  as  livery  has  in  the  case  of  laiid ;  and  therefore  any  demise  of 
uncertain  duration,  gives  an  estate  for  life  determinable  on  the  particular 
event.     Then,  if  in  the  principal  case  there  had  been  a  vicarage  house  or 
glebe  deoiiised,  and  the  tiUies  had  only  passed  as  parcel  of  the  vicarage,  the 
whole  would  have  been  bad  for  want  of  livery ;  but  here  the  whole  matter 
demised  lies  in  grant,  and  the  demise  is  therefore  good,  as  an  estate  for  life 
during  the  time  that  Dr.  Bingham  shall  continue  vicar.    There  must  be 
an  accoimt  for  both  great  and  small  tithes  ;  but  1  cannot  avoid  observing, 
that  the  defendant  ftiils,  not  from  any  want  of  equity  or  conscience  in  his 
case,  but  from  the  necessary  applicauon  of  a  rule  of  law  agiainst  him  5  and 
probably  he  will  be  entitled  to  his  remedy  over  against  Trott,  through  whose 
bad  faith  he  has  been  led  into  this  mistake. 


,     E.  34  Geo.  3.    1794.    Scacc. 
Hull  V.  Matthews.   [2  Anstr.  444.]     Gwill.  1422. 

in  a  Bait  for  "DILL  for  account  of  tithes.  Motion,  before  answer,  that  defendant  be 
tithcH,  the  dc-  M3  at  liberty  to  pay  into  court  30/.  as  being  the  full  value  of  the  tithes, 
Im^"^'  mo^^  ^"^  ^^^  ^®^*®  already  incurred,  and  the  plaintiff  to  proceed  at  the  peril  of 

forlea^to         <»8^8- 

pay  into  oonrt        By  the  court. — ^Till  the  answer,  and  discovery  obtained  from  it,  the  plain- 

a  specified  ram,  tiff  cannot  know  whether  this  Is  the  whole  or  not,  nor  whether  he  ought 

•;  Jt«  {?" ^*>"«  to  accept  the  money  paid  in. 

of  toe  tithes,  mi     J  r      au  a*  n  h         •     a  •.. 

together  with  riood,  for  the  motion  ;  Bell  against  it. 

the  costs  then  already  iocnrred,  and  the  plaintiff  to  proceed  at  the  peril  of  costs  ;  Imt  the  court  refased  the 
^plication,  for  until  answer  and  discovery,  the  plaintiff  could  not  tell  whether  the  amount  offered  to  be  pud 
was  the  Aill  value  of  the  tithes. 

T.  34  Geo.  3.     1794.    Summer  Assizes  at  Warwick. 
duller  V.  Foster  and  another.     [2  Anstr.  3870 

A  paper,  pur-  raidlS  was  an  issue  directed,  by  a  late  inclosure  act,  to  try  whether  the 
poiidpg  to  be  a     M.   plaintiff  *s  land  was  exempt  from  tithes  when  in  the  manurance  of  the 

whic?  was         proprietor  i  the  defendants,  Mr.  Fostecand one  of  the  prebendaries  of 

fonnd  in  a  dif-  Litchlield,  in  right  of  his  prebend,  were  seised  by  moieties  of  the  rectory* 
ferentphice  The  plaintiff's  counsel  offered  in  evidence  a  paper,  purporting  to  be  a  ter- 
fipomthe  proper  fi^f  of  the  parish,  found  in  the  registry  of  the  dean  and  chapter,  and  argued^ 
JJ^J^^JJl^J*"  that  as  that  was  the  proper  repository  for  the  muniments  of  the  prebend,  it 
in  evidence  :  ^^^  admissible.  His  Lordship  mentioned  the  case  of  Atldns  v.  Hatton  (1), 
andtheooort^  as  deciding  that  the  proper  repository  was  the  bish6p*s  registry  office  5  and 
hdd,  that  as  it  i^%^  if  found  elsewhere,  it  could  not  be  admitted  in  evidence^^ 
bcTten^r*  it       P^cival  then  contended,  that  as  it  could  not  be  considered  as  a  terrier, 

could  oot  be  received  as  any  other  4octtiiieat  (1)  ^ale,  p*403.  * 

from 
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from  not  being  foand  in  the  proper  repository,  it  waa  merely  to  be  treated 
as  an  old  paper  fopnd  among  the  muniments  of  the  prebendary>  kept  by  the 
chapter  as  a  memorial  of  their  rights^  and  therefore  evidence  against  them. 

Macdonald,  Chief  Baron.— A  terrier  is  an  instrument  well  known  in  the 
law.  By  the  canons  it  is  directed  that  an  enquiry  shall  be  from  time  to  ' 
time  made  of  the  temporal  rights  of  the  clergyman  in  every  parish^  and  re- 
turned into  the  registry  of  the  bishops  the  proper  guardian  of  those  rights, 
for  his  information.  That  return  is  called  a  terrier,  and  has  authenticity 
from  being  found  in  the  proper  place.  .  Then  this  paper,  purporting  to  be 
an  instrument  taken  notice  of  in  the  law,  must  stand  or  hl\  according  as  it 
has  the  requisites  of  such  instruments  to  render  it  authentic.  This  has  not ; 
and  therefore  cannot  be  received  in  any  other  light :  it  is  a  terrier,  or 
nothing. 

A  new  trial  has  since  been  granted  by  the  Court  of  King's  Bench,  upon 
the  ground  that  this  evidence  ought  to  have  been  received. 

T.  34  Geo.  3.    1794.    Scacc. 
Colly er  v.  Howse  and  Read,     [2  Anstr.  481.    3  Anstr.  964.] 

GwilL  1489. 

THIS  was  a  bill  for  tithe  of  clover-hay,  to  determine  the  mode  of  Orancattad 
setting  out  that  species  of  tithe  \    the  vicar  insisting  that  it  ought  to  Siv^n  given 
be  set  out  in  cocks  or  heaps  as  common  hay  :  the  defendants,  that  it  ought   ^^^''^^  ^ 
to  be  set  out,  as  they  had  done,  in  the  swathe.    No  custom  was  proved  to  not^niy'dthe. 
exist  in  the  parish  for  setting  out  the  tithe  of  dover  in  cocks  5  and  it  ap-      Clo^tt»\mjw 
peared  by  the  testimony  of  farmers  that  clover  hay  is  not  iti  that  neigh-,  titheable  in  the 
bourhood  made  into  cocks  at  all,  in  the  ordinary  course  of  husbandry,  unless  ^'^'^•'■©'ittthe 
in  wet  or  uncertain  seasons.    The  plaintiff  also  claimed  tithe  of  grass  cut  *^^^^' 
and  given  green  to  the  cattle  employed  in  husbandry  upon  the  farm,  insist- 
ing that  the  exemption  in  favour  of  such  cattle  extehded  only  to  agistment. 

Partridge  and  Richards,  for  the  plaintiff,  argued  that  clover-hay  was  to  be 
considered  in  exactly  the  same  light  as  common  hay.  The  general  rule  of 
law  is,  that  tithes  shall  be  set  out  at  that  period  when  they  can  first  be  se- 
vered from  the  nine  parts,  and  the  farmer  is  in  no  case,  unless  by  special 
custom,  bound  to  labour  the  commodity  any  further.  As  to  hay,  it  is  settled, 
that  in  general  it  shall  not  be  set  out  in  the  swathes,  but  in  cocks,  which  is. 
an  ulterior  process.  Wats.  Cler.  L.  554,  i  Rol1e*s  Abr.  044,  pi.  1,2.  This 
then  amounts  to  a  determination,  that  in  the  former  stage,  while  in  the 
'swathe,  it  is  not  in  a  fit  situation  to  be  severed  ;  that  rule  must  equally  apply 
to  clover.  As  to  the  other  point,  they  argued  that  the  grass,  when  cut 
down,  was  immediately  titheable,  as  hay  is,  without  adverting,  to  the  fu- 
ture use  to  which  it  is  to  be  applied  ',  the  cases  Cro.  Car.  303,  aqd  Cro. 
Eliz.  139.  arc  authority  for  this  rule,  as  a  special  custom  was  in  both  cases 
thought  necessary  to  support  the  contrary.  So,  turnips  eaten  off  the  groun4 
by  cattle  of  the  plough,  pay  no  agistment-tithe  3  but  if  pulled,  tithe  is  im- 
mediately due,  although  they<may  be  intended  for  the  same  cattle. 

Burlon,  HoUvtt^  and  PiumptrCp  for  the  defendants. — ^The  reason  whr  comT 
mon  hay  is  set  out  in  cocks  is*  because  that  is  the  best  and  established 
mode  of  cultivating  the  commodity,  and  the  most  proper  period  in  that 
process  for  accurately  dividing  the  ten  parts ;  but  as  there  is  no  such  process 
In  clover,  without  loss  to  the  farmer,  the  rule  cannot  extend  to  it.  As  to 
the  grass  cut  and  given  to  the  cattle  of  the  plough,  they  rielied  on  the  cases 
of  Halves  v.  Dowse,  Bunh.  279.    I  Rollers  Abr.  645,  G40, 647. 

Macdonald,  Chief  Baron.— The  principal  point  in  this  case  is>  in  what 
manner  the  tithe  of  clov^  ought  to  be  set  put.^  It  never  can  be  supposed 
that  for  any  purpose  of  tithing  the  farmer  shall  be  compelled  to  Introduce 
any  uncommon  or  disadvantageous  mode  of  agriculture ;  but  here  it  ia 
proved  that  clover  is  not  customarily  put  into  any  shape  ^aimlogous  to  grass, 
cocks,  and  that  in  most  seasons  such  a  process  woiUd  be  hurtful  to  the 
romau>dity.    We  cannot  therefore  make  any  decree  Dfrhich  would  compel 

the 
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the  farmer  to  adopt  this  inconvenient  mode  of  making  his  clover  hay.  The 
only  other  way  of  tithing  clover-hay,  seems  to  be  in  the  swathe,  which  mwt 
therefore  be  ^en  as  the  proper  method.  But  as  the  point  is  new,  let  t6e 
bill  as- to  this  be  dismissed  without  costs. 

As  to  the  point  of  grass  newly  cut  and  eaten  by  agricultural  cattle,  the 
law  is  so  clearly  against  its  being  titheable,  that  as  to  this,  the  bill  muit  h^ 
dismissed  with  costs.— [i^iKf.  481.] 

T.  37.peo.  3.    1707. 

THIS  case  came  on  for  rehearing.  For  the  plaintiff,  the  same  argnments 
were  insisted  on  as  at  the  former  hearing.  To  prove  that  tithing  In  the 
swathe  is  improper^  and  that  every  Sort  of  article  must  in  some  shape  te 
separated  into  heaps*  was  cited,  Erskvie  v.  Ruffle,  Bac.  Abr.  title  71MfS,<N), 
f)l.  22  ( L),  where  it  was  so  determined  as  to  barley.  In  Franklin  v.  Gooeh  (2), 
it  is  established,  that  the  setting  otit  tithes  in  such  a  ^hape  that  they  may  be 
compared  with  the  nine  parts,  cannot  be  dispensed  with,  from  any  peculia- 
rity of  the  weather,  .or  of  the.  mode  0/  husbcmdry  necessary  in  consequence 
of  it.  .  The  first  stage  in  which  the  tithes  can  be  separated  from  and  com- 
pared with  the  nine  parts,  is  the  proper  period  of  tithing,  however  late  it 
maybe.  Thus  hops,  rape  seed,  and  other  small  seeds,  are  to  be  tithed  by  the 
tenth  measure,  after  they  have  been  carried  home  and  separated  from  the  stalL 

Thompsons  Baron. — That  question,  in  regard  to  clover  seed,  came  on 
here  fn  1771,  in  the  ca.^  of  Lloyd  v.  Beniley  (3).  The  Lord  Chief  Justice^ 
then  Mr.  Baron  Bxhts,  ruled  at  Nisi  Priw,  that  it  was  titheable  by  tiie  tenth 
measure^  after  being  threshed  out ;  but  the  Court  determined  that  the  mode 
of  setting  out  the  tithes  by  measurement,  while  standing  on  the  fiel^  ynM 
good,'  and  they  granted  a  new  trial. 

The  case  stood  over  till  this  day. 

Macdonald,  Chief  Baron. — ^When  this  case  was  before  the  court  on  s 
former  occdsion^  the  evidence  was  not  so  fully  discussed,  nor  the  point  ao 
clearly  illustrated  as  it  has  now  been,  and  we  are  very  happy  in  an  oppor- 
tunity to  reconsider  our  determination  on  a  subject  of  such  general  imports 
ance.  The  broad  question  to  be  decided  is,  whether  the  tithe  of  clover  can, 
according  to  the  evidence  before  the  court,  fairly  and  legally  be  set  out  in 
the  swathe,  or  whether  it  must  be  set  out  in  some  later  stage,  when  the 
article  g^ets  into  the  shape  of  cocks.  The  first  and 'Strongest  testimony  is 
the  tvidentia  ret ;  the  utter  impossibility  of  ascertaining,  "with  any  precision, 
(he  fairness  of  the  tithe  if  set  out  in  the  .swathe.  If  the  field  is  irregular, 
the  length  of  the  swathes  must  be  unequal,  and  the  parties  must  measure 
every  swathe  in  tlie  field,  to  determine  the  fairness  of  the  tithe.  On  the 
former  hearing  we  decided  for  the  defendant,  on  the  ground  that,  according 
to  the  evidence  then  before  us,  clover  does  not  in  the  usual  course  of  hus- 
bandry set  into  the  shape  of  a  cock  at  all,  but  is  generally  carrieil  imme- 
diately from  the  swathe.  Upon  the  whole  of  the  evidence  now  befbrd  as 
we  are  satisfied,  that  we  were  then  mistaken  in  the^fact :  that  clover,  in 
almost  every,  case,  is  put  into  cocks,  sometimes  only  before  carting,  gene- 
rally in  a  much  earlier  stage.  It  appears,  indeed,  that  it  is  sometimes^ 
though  rarely,  carried  from  the  swathe  ;  but  this  is  so  unusual,  that  there  is 
a  contrariety  of  evidence,  whether  it  is  done  in  peculiarly  fine  o^  in  remark- 
ably bad  seasons.  If  it  does  not  introduce  a  new  and  unprofits^  mode  of 
husbandry,  this  tithe  must  be  subject  to  the  general  rule  with  rSard  to  all 
hay.  The  general  and  irrefragibte  la^  of  tithitig  is,  that  each  wticle  is  to 
be  tithed  when  it  comes  into  such. a  state  of  Severance  that  the  parson  may 
se^  whetber  he  has  his  foir  tenth.  The  sti^  of  the  process  in  which  that  object 
is' best  attained,  marks  the  .tin^e  of  tithing.  This  rule  is  analogous  to  that 
which  prevails  in  other  articlesj^inDfUarly  situated.  The  case  of  Erskine  v.  Ru^ 
applied  itto  barley.  The  tenant  there  tithed  his  barley  in  the  swathe.  1ms 
eourt  directed  him  to  account  fbr  the  value  of  the 'tithes  as  being  impro- 
j^l^  set  out.  They  held,  that  tl)e  barley  must  be  collected  into  heaes,not 
by  any  aiqaikrity  to^ihe  mode  of  tithing  corn  or  hay,  but  from  the  n^ffiire  pf 

(1)  ^nte,  p.  2^5.        (2)  Pdtf,  H.  1796.         (3)  ^nte,  p.  291.  ^  ^^ 
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Ahe  thing ;  that  ite  swathe  is  not  'SVcA  a  state  of  severiuice  as  enables  the 
(^^igywftai  to  80e  that  he  has  his  teath»'ODd  the  article  most  theoefoce  be 
put  into  a  proper  state  for  that  purpose  before  the  tithes  can  be  set  out. 
The  o<wrt:  reyeraed  the  decree,  aad  directed  aa  account. 


.  M.  35  Geo,  3.    1794.    Scatc. 
,    Bak&t  V.  Atmi    [2AnBt.491.]     G will.  1423. 

.npHIS  was  a  bill  for  tithes  ;  the  pHncipal  point  in  dispute  was^  the  mode      it  is  suflBdeDt 

^    of  setting  out  the  tithe  of  clover-hayf  whether  in  cocks  or  in  the  swathe.  In  an  answer  if 

the  plaintiflf  insisting  on  the  former  as  the  custom  of  the  place.     Some  of  "^  ?^?"  *^«. 

the  witnesses  swore^  that  it.  was  the  practice  to  set  out  in  cocka  \   others,  Jf  thc^re^^ 

that  it  was  more  usual,  in  fine  weather,  to  set  out  in  the  swathe ;  and  thait  nature  of  tbe 

.toayoid  the  injustice  of  taking  every  t^th  swuthe,  where  tbe  field  was  ir-  dise  to  be  made 

regular  in  shape,  tbe  practice  was  to  set  out  the  tithe  by  pacing.  against  him. 

jPar/ricjgfeand.ffrj^tew^od,  for  the  plainUflf,  stated,  that  the  case  of  Col^v  eo^^SL'in 

V.  Howiti^)  was  to  be  re-jieaird,  ai^d  waS;therefore  not  a  decided  authority  j  setting  out  the 

and  they  insisted  that  the  custom  set  up  in  the  present  case,  distinguished  \%  tithe  of  wool, 

from  that,  even  if  it  were  considered  as  establishing  the  general  rule,      i  ■'*<^  '^or  which 

Burton  and  Richards,  on  ihe  cAher  side,  rested  oh  the  case  of  Colfyer  v.  J^^^^nJ^j 

Hawse,  fb  deteitni^log  l^e,t)ae$tion  :  to  the.  custom  set  up  thi^y  answered,  and  thenon-  ' 

firs^  that  it  was.  not  established  in  fact,  by  the  c^vidence  ;  secondly,  that  paymantof 

clover,  being  of  modern  introduction  into  the  kingdom,  could  not  be  ihe  Basterdoea, 

subject  of  a  custom.      *  •    .  which  weren*- 

Macdonald,  Chief  Baron. — If  we  saw  that  from  the  time  when  this  coin-   ^^^^  ^^^  ZS^ 
roodity  was  first  cultivated  in  this  neighbourhood,  one  uniform  mode  of  dent  to  pra* 
tithing  had  prevailed,  I  think  it  would  be  reasonable  to  derive  a  sanction  vent  a  bill 
from  such  practice,  analogous  to  that  which  a  custom  gives,  in  those  things  *''?*'5*"*  ^^ 
which  are  properly  capable  of  prescription  ',   but  here   no  such  uniform 
practice  has  been  proved.    The  case  falls  therefore  within  the  rule  adopted 
in  the  case  of  Coltyer  v.  Howse,,  la^t  term»    It  has  been  suggested  that  a 
re-hearing  is  intended  to  be  applied  for  in  that. case  ;    and  certainly,  from 
the  novelty  and  general  importance  of  ihe  question,  no  case  can  b^  more 
proper  for  the  most  solemn-  consideratioo  ;  till  the  final  determination  of 
'CoAfer  V.  Howse,  we  should  not  wish  finally  to  decide  the  present  case ;  but 
while  J  t.  stands  unreyersedi  we  must,  adhere  to  it.     We  have  therefore 
thoufghl  it  ejEpedient  to  pronopnce.a  decree  at  present  to  dismiss  the  bill  as.to 
this  point,  without  costs ;  but  the  decree  not  to  be  made  out  till  the  final 
determinbtioii,  oir  abandonment  of  the  i«-hearing  of  CoUyery.  Hmo9e,  with 
^berty  to  the  pkuntiff  to  apply  to  the  courts  in  case  of  a  reversal  of  that 
judgment. 

In  this  eaose  olijections  were  taken  to  the  answer,  as  being  too  loose;  it 
insisted  cm  ZfnodUM,  without  averring  it  to  be  immemorial*  and  admitting  that 
4ke  defendant  did  not  know  bow  long  it  had  subsisted.  It  was  not  stated  at 
mStMi  time  the  modu»  was  payable.  The  m<fdu»  was  atated  to  be  for  qows, 
milk,  and  calves :  agistment»tithe  was  admitted  in  another  part  of  the  aur 
.swer  io  ba  due^  whidh  was  thearefoi^  insist(M  on  as  contradictpry  to  the  f^dm 


Macdonalo,  Chief  Baron.— If  this  were  a. bill  by  the  Iftpd^older  tp  eita- 
Mish  tfae><Mifiw,.wa  ahoidd  :tie  him  down. to  an  accurate  statem^t  Qf  his 
claim  ;  for  he  is  bound  to  know  it  before  he  brings  it  inyto  .court :  but  ia  <n 
.janswer,  the  tenant  is  brought^- withima  limited,  time  tp  answer  whether  he 
*has  any.  defence  to  make,  and  if  he  g^ves  such  a  /stateimetit  as  will  Miiorm 
(the  plaintiff  of  the  general  natiire  of  the  case  to  be  made  against  him,  it  is 
•sufficient    The  objections  were  over-ruled. 

.  dome  trifling  tmp'ropviety  had  taken  j^ace  in  setting  out  the  tithe  of 
wool,  for  which.the  defenduithad  <d%;3l  to.  nu^e  amende  ',  the  plaintiff 
.dahned  to  retain  his  bill  for  that,  and  for  Easter  ofierings,  which  hai^never 
bean  demanded  nor  paid.    Bmtion.  cited  Xotiyraiee  v.  YaU$,  in  thtt  4SR^ 

..  (1)  ^n/e,  p.  413.  ^^ 


* 
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7th^  May  1727,  where  the  bill  being  disitiiBBed  as  to  aU  other  matlers^  the 
.claim  of  Easter  offerings  was  hdd  too  trivial  to  be  the  sttbject  of  a  suit  in 
equity,  and  the  bill  was  dismissed. 

Macdonald,  Chief  Baron. — ^And  besides,  1  apprehend  it 'is  always  ex- 
pected that  a  demand  should  be  made  for  such  articles. 

M.  35  Geo.  3.     1794.    Scacc. 
FUewood  V.  Button.     [2  Anstr.  496.]     Gwill.  1424. 

^iT/fSmlbrlto  TT^J^^  ^*8  *^^1  ^^^  *'**^^8-    ^^^  ®»^y  1^""*  ^^^  ^^  ^^  *^e  agistment- 

ciiltiyadoii,aDd  tithe  of  horses  ;  it  appeared  that  the  horses  in  question  were  kept  by 

lued  Dccasioa-  the  defendant  within  the  parish  for  the  cultivation  of  his  farm  there,  bnt 

ally  on  another  were  occasionally  also  sent  to  work  at  another  hxm  of  the  defendant  in  an 

K'pSrUh'  adjoining  parUh. 

shall  not  pay  ^^^  court  said,  they  would  h^ve  found  some  difficulty  in  deciding  fiie 

agistment-  case  if  the  horses  had  been  hahitualkf  so  used  i  bnt  as  their  being  sent  to 

tithe ;  other-  the  other  parish  was  only  ocoanonalt  they  cleariy  were  within  the  general 

Si"'  'nied!^  exemption  in  favour  of  cattle  used  in  husbandry. 


BILL  for  tithes.    The  answer  set  up  a  modus,  for  a  place  described  not 
by  metes  and  bounds,  but  by  a  map  annexed  to  the  answer,  in  lieu  of 


M.  35  Geo.  3.    1794.    Scacc. 
Clarke  r.  Jennings.    [2  Anstr.  498.]     Gwill.  1424. 

An  answer  Bet- 
ting up  a  modiu 
hi  Uen  of  all 
dthcst  or  at       all  tithes,  or  at  least  of  tithe-hay. 

least  of  tithe-         Burton  objected  that  the  answer  was  too  uncertain. 

haT»  for  parti*        'The  court  over-ruled  the  objection,  and  directed  two  issueb^  the  one  as  to 

^^"not  bt^  a  modiu  for  all  tithes,  the  other  as  to  a  modus  for  tithe  hay. 

metes  and  boundaries,  but  by  a  map  annexed  to  the  answer,  it  was  objected  that  the  moAu  was  not  laid  irilh 
sufficient  certainty ;  but  the  court  OTer-mled  the  ofajeetion,  and  Erected  two  issues  to  try  the  wtodm,  one  as 
to  all  tithes,  and  the  other  as  to  tithe-'hay. 

M.  35  Geo.  3.     1794.    Scacc. 
Howes  V.  Carter.    [2  Anst.  500.]     Gwill.  1424. 

Sheep  kept  ^pHlS  bill  was  principally  for  tithe  of  agistment  for  sheep.  Hie  sbeep 
principally  for  X  in  question  had  beea  less  than  a  year  in  the  parish,  had  been  brought 
^nj^ofkid'^  in  before  shearing  time  In  one  year,  and  sold  before  shearing  time  in  the 

inr,  if  sold  out    ^^.  ^  ^       '  ° 

of  the  parish       next. 

before  shearing  The  demand  was  resisted  by  Newnham  and  Richitrds  for  the  defendant, 
time,  shall  pay  on  the  ground  that  the  fitrmers  in  that  neighbourhood  find  it  necassary  to 
Jj^|J»«»t-  jjeep  ^  certain  number  of  sheep,  and  to  fold  them  on  their  gprounds  to  ma- 
nure it ;  that  they  consider  the  increase  of  the  crop  by  this  practice,  as  the 
principal  gain  from  the  sheep  ;  and  as  the  rector  has  his  share  of  this  profit, 
he  is  not  entitled  to  any  other  tithe  3  they  are  to  be  considered  tike  beasts 
of  the  plough,  which  pay  no  other  tithe  except  in  the  increase  of  the  crop 
which  is  produced  by  their  labour.  It  was  also  insisted  that  the  odier  pro- 
fit arising  from  the  sheep,  the  wool,  had  paid  tithe ;  and  that  as  they  had 
not  been  in  the  parish  a  year^  and  had  paid  tithe  of  a  year's  wool>  that  was 
a  discharge  for  the  whole  year. 

Plumer  and  coM^ra,  relied  on  the  case  of  Bateman  v.jtUtropp^(l}  as 

deciding  the  present  question. 

Macdonalo,  Chief  Baron.-*As  far  as  I  understand  the  rule  adopted  in 
the  decbion  of  Baiemsm  v.  Aistroppe,  the  present  case  seems  to  fall  directly 
within  it  y  and  jf  so,  it  would  border  upon  presumption  in  this  court  to 
listen  to  any  arguments  in  opposition  to  the  authority  of  that  ^ase.  I.con- 
fess,  if  it  had  not  been  so  decided*  the  arguments  for  the  defendant  appear 
to  me,  upon  the  reason  of  the  thing,  to  have  great  weight. 

V   HOTVAM, 


tithe. 
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^ 'Hi>TSA>i,  Baton .—^uppostDg  the  year  in^ithmg  sheep  to  be  a  d^akive 
pfSti66,  from  shearing  time  to  shearing  time>  as  in  grain  or  hay  the  year 
runs  from  harvest  to  harvest,  the  present  question  will  be  perfectly  clear. 
The  defendant  paid  wool-tithe  for  last  year ;  he  has  kept  the  sheep  for  half 
of  another  year,  and  has  paid  no  tithe ;  then  the  tithe  of  agistment  must  be 
paid  for  that  time. 

PsRKYN,  Baron. — ^The  case  of  Baieman  v.  Aittroppe  is  directly  in  point, 
«nd  we  cannot  go  into  that  question  again  after  the  decision  of  the  house  of 
lords  upon  it  (1). 

ri)  Thit  seems  to  K^  a  mistake»  f<i>r  tbe  cause  of  BmiemOH  r.  AiM4roppi  does  not  appear 
tD  hvre  ever  gome  to  the  hoase  of  lords. 

E.  36  Geo.  3.     1795.    In  Cane.  1706. 

Warden  and  Minor  Canons  of  St.  Pcuil,  London,  v.  Criekett  ^-^v**^ 

L2Ve8.jun.663.3     GwilJ.  1425. 

TH£  bill  was  filed  by  the  qiinor  canons  of  St.  PauFs  church,  London,  as  Kotwithstand- 
parson  and  proprietors  of  the  rectory  of  the  parish  of  St.  Gregory,  ing  the  statute 
agtfinst  Cridcett  and  Griffiths,  and  the  object  of  the  bill  was  to  establish  ^e  *"d  decree  37 
right  of  the  plaintiffs  under  the  statute  and  decree  of  37  Hen.  8.  c.  12t.  to  ^IrJurtof 
tithes  in  respect  of  the  houses  of  the  defendants,  at  the  rate  of  2«.  9i.  in  the  chancery  has 
pound  upon  the  rentj   for  which  purpose  the  bill  prayed  a  discovery  and  jansdiction 
aoconnt.  ^V^^  ^^f  B"^; 

The  defendant  Crickett  by  his  answer  stated  the  lease,  under  which  he  ^l^odI^^aJ" 
held  at  a  rent  of  II.  2«.  M.  perannvm,  and  a  fine  of  30/.  >  and  alleged,  that  account  was 
he  never  heard  of  any  greater  rent  being  paid.  The  defendant  Griffiths  also  decreed  ac- 
ofiposed  the  demand ;  but  did  not  allege  the  rent  be  paid  to  be  the  ancient  cording  to  the 
accuatomed  rent.  'T^^d^n- 

U  was  objected,  that  the  original  jurisdiction  of  this  court  was  taken  away  ^^^  setting 
by  the  19th  and  20th  sections  of  the  decree,  directing,  that  if  any  variance  forth  his  lease 
arise  in  the  city  for  non-payment  of  tithes,  or  if  any  doubt  arise  upon  the  di-  at  a  low  rent 
vision  of  any  rent  or  tithes,  or  of  any  assessment  thereof,  or  upon  any  other  Jj?*^  ?  ^°*'  ^ 
^ing  eontained  in  this  decree,  upon  complaint  made  by  the  party  grieved,  g,^^t  he 
the  mayor,  by  the  adviee  of  counsel,  shall  call  the  parties  betbre  him,  and  had  never 
make  a  final  end  with  costs  to  be  awarded  by  the  discretion  of  the  mayor  heard  of  any 
and  his  assistants,  according  to  the  decree :  but  if  the  mayor  make  not  an  end  Ff^^^  ^^ 
thereof  within  two  months,  or  if  any  of  the  parties  find  themselves  aggrieved,  ^^^  ^  '  ^ 
the  lord  chancellor,  upon  complaint  to  him  made  within  three  months  next  evidence 
foUowing,  shall  make  an  end  in  the  same,  with  cocjits.  against  it,  was 

It  was idleged  that  an  application  had  been  made  to  the  lord  mayor,  who  heldUahleonly 
declined  to  interfere  in  the  matter  on  account  of  its  importance.  ^^i  renL 

Attorney  Goieral  and  Soikitor  Geiterai  for  th^  plaintiffs.-r-The.  particular 

-jurisdietion  created  will  not  oust  the  aucieut  jurisdiction.  Courts  of  equity 
have  for  a  considerable  time  exercised  this  jurisdiction,  Langham  v.  Baket, 
Uardr.  116. 130.  is  a  direct  authority ;  and  came  on  first  upon  a  plea  to  the 

-jiudsdiction.     That  case  was  relied  on  in  Bennet  v.  Trespass,  Gilb.  191. 

' S Bro.  P. C. 437.  8  Vin.  tViS  (I),  where  the  objection  was  made,  anil  over- 
ruled by  the  court  of  exchequer.  In  Grant  y^Campbell,  £xch.  5  W.  &  M.  (2) 
ao  aocount  was  decreed.  In  Sayer  v.  Moniford,  £xch.  July  tfth,  G  W.  &  M.  (3) 
an  account  was  decreed  3  and  that  decree  was  affirmed  upon  a  re-hearing, 

.with  costs.  The  same  decree  was  made  in  Townley  v.  fVUson,  July  0th, 
1705,  in  miiiaifuoor  y.  GifsUng,  £xch.  1102  (t),  and  in  v.  MUlar.  m 

.  this  court,  Dec.  2,    1702  (0).     Shefidd  v.  Sergeant,  Cro.  Car.  590  (0). 

'  The  last  case  was  Bramston  v.  Several  Inhabitants  of  BoiolpKs,  £xch.  May  7, 
1797  .  it  wais  decreed,  that  the  defendants,  who-  had  proved  ancient  custom- 

"  ary  payments  of  rents^  should  pay  tithes  accordingly ;  and  that  five  others 

should 

-      rO  AnSe^  vol.  V.  p.  782.  (4)  ^n/e,  p.  189. 

()S)  Qrmii  T.  Cmmm,  ante,  vol.  1.  p.  582.  (5)  KymtiomT,  AfiUer,  mmUp  P<  196^ 

(3j  AnU,  vol.  1,  p.  587.  (6)  Ante,  vol.  1.  p.  419. 
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should  pay  after  the  rate  of  ll».  03.  in  Che'  poitnd;  aecmxRi^  toilit<  yevly  rest 
of  their  houses,  with  costs.  These  autliorittes  estflfclisk' the  jurisdictkw) 
and  also  prove,  that  unless  an  ancient  customary  payneflt  is  made  oot,  the 
payment  is  to  be  according  to  the  improved  rent.  The  mtention  of  the 
decree  was  clearly,  that  the  benefit  of  improvement  shodld  go  to  the  cleigy- 
maQj  as  any  other  improvement  with  regard  to  tithes.  Upon  Crickett's 
answer,  the  plaintiffs  are  entitled  to  an  enquiry,  whether  l^e  rent  reserved 
by  the  last  lease  is  the  rent  the  premises  were  let  for,  without  covin,  pre- 
viously to  that  lease. 

Mr.  Mansfield  and  Mr.  Qrant^  for  the  defendants. — In  Skittmore  v.  BeU, 
2  Inst.  659,  it  was  held,  that  the  statute  having  ^ven  an  express  jurisdic- 
tion, the  ecclesiastical  court  had  none.    There  was  no  juri0dicUon  in  any 
court  before  the  statute.    If  a  statute  creates  a  new  right,  the  party  most 
be  contented  with  the  remedy  that  statute,  gives.  It  is  clear,  tithe  of  boosts 
is  not  payable  by  common  right.    Dr.  Grant's  ease,  11  Co.  16,  is  the  single 
case  in  favour  of  it.    It  was  held  there,  that  by  custom  titlie  of  houses  may 
be  payable.    That  a  modui  decimandi  can  exist  of  a  portion  of  a  floctoatti^ 
rent,  which  is  the  ground  of  that  dcc^ion,  is  questioned  in  1  Roii.  Ab.  64S, 
and  is  directly  contrary  to  Dr.  Layfleld*s  case.  Hob.  10;  and  the  note  in  the 
margin, ''  nota,  that  modus  decimandi  can  hardly  stand  to  rito  and  fall  accord* 
ing  to  Uie  rent  by  prescription,'*  shews.  Lord  Hobart  had  not  changed  his 
opinion.     What  was  the  origin  of  the  custom  of  paying  a  certain  snm  in 
proportion  to  the  rent  of  the  houses,  was  always  disputed.     In  the  reports 
of  special  cases  collected  by  air  Henry  Calthorpe,  recorder  of  London,  0}» 
it  is  stated,  that  by  custom  the  London  clergy  were  provided  for  by  oblatkMi^ 
of  a  halfpenny  in  the  pound  every  Sunday  and  fast-day  ;  but  when  they  were 
increased  by  the  pope,  disputes  arising,  the  question  was  set  at  rest  by  the 
Statute.    The  case  in  Hardres  proceeds  uiion  the  idea  of  a  commonhw 
right.  The  court  of  exchequer  assumed  that  jurisdiction,  founded,  apparently, 
upon  their  jurisdiction  of  reyenue :  but  there  is  no  common-law  right.   An 
original  jurisdiction  in  this  court  is  inconsistent  with  their  appellate  jmis- 
diction.    Ko  case  is  made  for  an  enquiry.    This  statute  and  ^  &  28  Ch.  1 
c.  15,  by  which  an  exclusive  jurisdiction  is  created,  are  in  pctri  matend.   h 
that  statute,  sec.  16,  and  the  statute  22  Ch.  2.  c.  11,  by  which  this  psriflli 
was  united  to  that  of  St,  Mary  Magdalen,  the  rights  of  the  warden  ind 
minor  canons  of  St.  Paul  are  expressly  reserved.    It  cannot  be  soppescd, 
the  legblature  intended  their  income  to  be  large :  it  probably  stmcx  tbem, 
that  these  old  rates  would  amount  to  very  little  :  otherwise  it  was  a  gross 
injustice  not  to  make  them  contribute  to  the  income  of  the  incnmbeati 
Griffiths  ought  to  hare  an  opportunity  of  inquiring,  whether  the  payment 
they  have  so  long  received  is  not  the  customary  payment* 

Keply .— The  cases  in  the  court  of  exchequer  never  could  have  existed  on 
any  principle,  that  would  not  authorize  the  jurisdiction  of  this  court  'nie 
remedy  by  application  to  the  lord  mayor  is  in  relief  of  the  party,  if  that  nm- 
mary  remedy  is  equal  to  the  case.  If  the  application  to  this  court  had  been 
by  petition,  and  they  had  refused  to  file  afiidavits,  or  in  a  case  of  covin,  jastjce 
coiQd  never  be  obtained  without  a  bill  of  discovery.  Could  it  be  meant  to  give 
an  imperfect  remedy }  An  exclusive  remedy  is  given  by  the  atat.  of  Charles  2' 
very  properly;  the  subject  being  a  certain  incumbrance  to  be  raised iiy  tf* 
sessment.  It  is  the  ordinary  jurisdiction  of  justices  of  the  peace  in  anslogoos 
cases.  As  to  Grifiiths,  where  the  rent  was  not  the  ancient  accustomed  rest, 
but  a  varying  rent  before  the  decree,  if  it  risks  after  the  decree,  the  phnntiii 
are  clearly  entitled  to  2^.  9d.  in  the  pound  upon  the  rise*  There  is  not  in 
his  answer  a  surmise  of  an  accustomed  rate  of  payment  less  than  the  de- 
mand ;  and  Crickett  has  offered  no  proof  of  the  allegation  in  his  answerv 

Lord  CBANcKLLoa«-*As  to  the  jurisdiction,  I  am  not  at  liberty  tq  decline 
it.  Upon  the  principles  of  law  and  the  authorities,  it  is  impossible  to  aliow 
the  objection.  The  decisions  cited,  and  the  concurrence  of  opinion  at  dif- 
ferent thnes  by  the  judges,  arc  strong  authorities.  But  independent  of  tM 

1  fed  the  force  of  the  ground  taken  in  the.  case  in  Hardies^  that  an  act  of 

parliament 
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paritament  creating  a  M)ecial  jorisdiction^  never  ousts  the  jurisdiction  of 
Westminster  Hall>  without  special,  words.  Is  there  any  vestige  of  an  au- 
thority to  the  contrary  ?  How  is  the  lord  mayor  to.  exercise  his  jurisdiction 
upon  leases  by  covin  ?  If  it  is  necessary  to  consider  whether  this  court  pos^ 
sessed  jurisdiction  before  the  statute  of  Hen.  8.  it  is  not  matter  of  doubt} 
for  take  the  origin  of  this  right  according  to  the  account  in  Bum>  which  is 
an  accurate  historical  account ;  it  was  a  clear  ecclesiastical  right :  it  stands 
exactly  therefore  upon  the  same  footing  as  other  matters,  of  ecclesiasti- 
cal cognizance  ;  and  this  jurisdiction  is  of  necessity ;  for  though  the  proper 
jurisdiction  is  in  the  spiritual  courts  yet  that  court  may,  from  its  particular 
form,  be  unable  to  execute  its  own  jurisdiction ;  and  then  recourse  must  be 
had  to  equity ;  if  accounts  are  necessary ;  or  in  cases  of  fraud  ;  if  the  pro- 
secution of  the  right  depends  upon  matter  of  discovery.  All  those  circum- 
stances will  lay  the  jurisdiction.  But  it  is  immaterial  to  consider  that  ques- 
tion ;  for  I  do  not  admit  the  argument,  that  if  a  statute  creates  a  new  right, 
you  cannot  go  beyond  it.  I  argue  differently  upon  that :  if  a  statute  creates 
a  new  right*  it  creates  a  new  duty ;  if  the  performance  of  that  requires  the 
iBlerlerence  of  a  court  of  equity,  the  execution  of  the  statute  must  of  course 
be  with  the  necessarv  circumstances. 

The  case  in  the  second  Institute  was  an  unhandsome  struggle  for  juris- 
diction ;  and  the  prohibition  was,  I  believe,  carried  farther  than  in  just 
reason  it  ought.  Hut  I  can  hardly  figure  a  case,  in  which  the  ecclesiastical 
court  could  be  able  to  execute  its  own  jurisdiction  -,  for  it  roust  run  into 
customary  payments.  If  the  jurisdiction  is  clear,  I  must  then  take  car^ 
that  in  the  exercise  of  it,  and  the  application  to  this  court,  there  is  no  vex- 
ation ;  and  particularly,  because,  under  the  statute,  recourse  may  be  had  to 
another  jurisdiction,  attended  with  less  expence.  As  to  Crickett.  he  has 
stated  the  lease  under  which  he  holds,  the  rent  he  paid>  ai\d  what  he  could 
not  put  in  issue,  because  it  is  negative,  that  he  never  heard  of  any  greater 
rent  being  paid.  There  is  no  sort  of  evidenoe  of  any  other  having  ever  been 
paid  from  the  earliest  period.  There  is  not  a  colour  of  fraxm  or  coviq. 
What  I  should  naturally  do,  unless  there  must  be  pro  formd  a  decree  upon 
the  trifling  matter  for  which  he  is  clearly  bound  to  account,  would  be  to  dish 
miss  the  bill  as  against  Crickett  with  costs  ^  but  if  I  was  obliged  to  g^ve  a 
decree  for  that  miserable  sum,  1  should  be  still  obliged  to  give  him  costs. 
Griffiths*  case  is  different.  He  seems  misled  by  attending  more  to  the  other 
case  than  his  own.  There  is  a  clear  case  for  a  decree  against  him  ;  and  as 
he  has  opposed  the  plaintiffs  upon  a  ground  totally  failing,  there  must  be, 
costs  against  him,  unless  you  will  let  the  cause  stand  without  costs  on  either 
side  by  setting  the  costs  against  each  other. 

The  defendant  Crickett  agreeing  to  pay  the  small  sum  that  was  clearly 
due,  the  bill  was  by  consent  dismissed  as  against  him  with  costs. 

May  0th. 

Ix>rd  Chancellor. — Mr.  Dickens  has  furnished  me  with  a  case  in  point 
upon  the  question  of  tithes  in  the  city  of  London  :  in  which  the  point  of 
jurisdiction  was  made  by  the  answer;  and  sir  Thomas  Clarke  made  a  de- 
cree for  an  account  of  tithes  (1). 

(1)  JTjrfMi/on  V.  AAOfer,  amtc,  p.  196« 
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T.  36  Geo.  3.     1795.    Scacc. 
Lord  Stawetl  v.  Atkins.    [2  Ansir.  564.]    GwilL  1434. 

HIS  was  a  bill  to  establish  a  fnodus.'^Bi^ton  objected,  that  the  modus  was  a  bill  to  esta- 
not  properly  set  out,  being  pleaded  as  a  farm-modu.t,  and  the  farm  not  blish  a  farm- 
atated  to  be  ancient,  and  to  have  immemorially  consisted  of  the  same  par-   "^'^'"^^i^ 
C!el8  as  at  present.    These  averments  he  contended  to  be  necessary,  and  that  ^^ ^^e^^rm 
they  hud  often  been  so  declared  by  Mr.  Baron  Pbrrot.    The  defendant  is  andstatingthRt 

not   thewMiMhad 
inmemoriaUy  been  paid  for  the  laid  farm,  Is  good,  witbont  stating  it  expressly  to  be  an  ancient  farm. 

If  an  action  is  bvoiight  by  the  leasee  ol  tithes  for  sobtraetion.  It  Is  a  wificient  gionnd  for  filing  a  bUl  ta 
eatiiblish  a  modus, 
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not  bound  to  pick  out  the  meaning  of  the  plaiittiff  by  ittiy  infereoeefl.    Tke 
bSn  must  state  expressly  the  case,  to  be  answered. 

Partridge  and  FluHier,  for  the  plaintiffs,  argued,  that  the  bill  contain^ 
every  necessary  allegation.  It  set  out  the  farm,  with  all  its  parcels,  the 
number  of  acres,  and  the  abuttals  of  eatrh  close,  and  averred  that  the  wocbft 
had  immemoriaily  l>e«n  paid  for  the  said  fiirm.  This  allegation  can  only 
be  supported  by  proving,  that  the  ftinn  is  ancient,  And  has  iinmemorially 
continued  the  same  a^  it  is  now. 

Macoonald,  Chief  Bnmn. — ^Thls  seems  to  me  to  lie  in  sense  a  saflRcient 
averment  of  its  being  nn  ancient  farm.     If  it  bad  not  immemoriaily  conti- 
nued the  samC)  the  modun  could  not  have  immemoriMly  been  paid  for  the 
same  farm.    The  exclusion  of  any  other  suppofitlon  seenid  a  suflSciefit 
averment  of  the  fact. 

Hot  HAM,  Baron.— It  is  very  true,  that  in  bills  to  establish  a  modut,  it  is 
necessary  to  set  forth  wkh  certainty  the  case  which  the  defendant  is  to  an- 
swer ;  but  here  we  must  see  that  the  antiquity  of  the  farm  is  a  necessary  part 
of  the  pUdntiff  *8  case,  as  stated  in  the  bill.  No  precise  form  of  words  seeins 
necessary  if  the  meaning  be  clear. 

Pkrrtn,  Baron.— Mr.  Bwrion  has  atated  very  correctly  the  opinion  of  the 
late  Mr.  Baron  P«rbot.  In  a  bill  to  establish  a  nuniuM^  the  fnaintiff  most 
«tate  his  case  clearly,  and  can  only  recover  according  to  his  allegations. 
The  being  an  ancient  farm  is  a  necessary  part  of  the  present  case,  and  ought 
to  be  distinctly  averred,  not  left  to  be  dravm  as  an  inference  from  otiier 
averments ;  and  the  practice  hais  always  been  accordingly. 

The  point  being  reserved  upon  this  difference  of  opinion,  this  day, 

Prrbym,  Baron,  said,  that,  upon  further  consideration,  he  acquiesced  in 
the  opinion  of  the  other  Barons. 

Cartridge,  Plumer,  and  Trower,  for  the  plaintiff,  produced  evidence  of  the 
existence  of  the  modut^  and  shewed,  that  an  action  had  been  brought  hy 
one  of  the  defendants^  the  lessee  of  the  tithes,  for  sabtraction  of  tiUies  in 
•kind. 

The  defendants  were  the  tenant  for  life  and  his  lessee,  and  the  remahider- 
roan  of  the  impropriate  rectory. 

Bifrton,  for  the  lessee,  and  HoUUft,  for  the  remainder >man,  contended, 
•that  this  bin  did  not  lie  to  establish  a  modus.  Such  a  suit  is  in  the  natint  of 
^  bill  of  peace,  wbich  can  be  brought  only  in  three  cases  :  1st.  Where  the 
'party  is  harassed  by  repeated  suits.  2dly,  Where  several  persons  claimtng 
ninder  a  general  right  threaten  to  bring  separate  suits,  as  in  parochial  or 
inanorial  rights  (lisputed.  3dly,  Where  a  bill  for  tithes  has  been  institateti 
in  the  5aine  court.  The  bill  to  establish  a  modus  is  in  this  case  only  consi- 
*dered  as  a  cross  bill,  to  furnish  the  defence  which  is  set  up  in  the  original 
suit,  and  to  give  the  farmer  the  benefit  of  his  defence  against  future  at- 
tempts to  invade  his  right.  In  a  bill  of  peace,  a  threat  to  sue  is  an  equally 
•good  ground  of  ec(uity  as  an  action  commenced ;  as  where  a  devisee  is 
treatened  by  the  heir  with  a  second  action  of  ejectment,  after  nonsuit  inthe 
-first,  he  rai^  bring  his  bill  to  establish  the  devise,  without  waiting  for  die 
commencement  of  ihe  second  suit.  But  it  was  determined  in  the  case  of 
Lord  Coventry  v.  Bur^lem,  in  this  court,  25th  April  1788,  that  although  the 
defendant,  in  his  answer,  admitted  that  he  always  had  claimed,  and  intend- 
ed to  sue  for,  tithes  in  kind,  yet  that  was  no  ground  for  a  bill  to  establish  a 
modus.  So  here,  the  single  suit  commenced  by  the  lessee  of  the  tithes  is  no 
ground  for  supporting  such  a  bill.  The  landlord  has  never  claimed  tithes 
in  kind,  and  it  is  dangerous  that  the  lessee  should  be  allowed,  by  any  con- 
duct of  bis,  to  bring  the  title  to  the  inheritance  in  question. 

The  court  did  not  expressly  decide  upon  this  objection,  but  thoiigfat  it 
expedient  for  all  parties  to  try  the  right  in  an  issue  ;  which  the  defendant, 
the  lessee,  agreed  to  take  ;  and  although  the  other  defendants  did  not  con- 
sent, the  decree  was  made  generally  for  an  isaue. 
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T.  35  Geo.  3.    1795.    Scacc.    lygm  r.  Strult.    \2  Anstr.  601]       wvw 

^■l6lS  WAS  a  fuit  for  tithes  of  common  lands,  iaclosed  by  a  late  act  of  A  book  found 

•*-    parliaineot,  lying  in  tue  parish  of  Duffieldy  in  the  county  of  Derby.  '^^  ^^^  berald't 

The  {klaintiff,  the  impropriate  rector,  derived  his  title  from  the  coUege  of  ?®*^^  be^*^' 

Newark.     The  defendants  insisted,  that  the  place  was  extra -parochial,  and  Mroiintof  the 

•that  the  tithes  of  the  forest  liod  formerly  belonged  lo  the  abbot  of  Tutbury,  pussesbioiu  of 

had  come  to  the  crown  on  the  dissolution  of  thut  monistery,    and  had  a  luooAstery,  is 

aince  been  granted  to  the  tert^nants.  They  produced  an  ancient  manuscript,  »<^«J""««Wc 

foDod  in  the  herald's  ollice,  purporting  to  enumerate  the  possessions  of  the  thatfiict. 

monastery,  and  giving  an  account  of  the  title  to  these  tithes.     The  counsel  ^  Where  a  title 

Jot  the  plaintiff  protested  against  their  right  to  produce  this  evidence,  but  ^  tithes  in  • 

consented  to  admit  it.  dSHTm^de 

lawgiving  judgment  in  the  cause,  the  court  said,  that  tliis  book  could  not  \^^  ^lough^ 

liave  been  received  in  evidence,  but  by  consent.  not 'supported 

The  court,  upon  the  whole  case,  thought  it  perfectly  clear,  from  the  an^  by  possession, 

tcient  documents,  as  well  as  from  a  great  preponderance  of  modern  ci^cum-  ^^^^"^  ^^ 

stances,  and  of  evidence  of  reputation,  that  the  pLice  in  question  was  within  ^,^^^1  i^Sb^t 

the  parish  and  rectory  of  Duffield  ;  and  although  the  land-tax  for  this  part  aamue. 
of  the  parish  was  separately  assessed  ;  although  there  were  uiany  instances 
of  refusal  of  tithes,  and  no  continued  or  clear  possession ;  and  although 
there  was  souie  contradictory  evidence  as  to  reputation  }  yet  the  court  de- 
creed iiifiivor  of  the  plaintiff  without  an  issue^  and  directed  an  account. 

T.  35  Geo.  3.     17%.    In  Cane. 
,  Strutt  V.  Baker.     [2  Vea.  jun.  623.]    Gwill.  1430. 

^T^HIS  bill  was  filed  by  John  Strutt,  as  patron  in  fee  of  the  rectory  of  BantocstabUsh 
-  -*-    Liitle  Baddow,  in  Essex,  and  as  lessee  for  years  of  all  tlie  tithes  under  the  rector's 
€lie  rector  presented  by  him,  and  by  the  rector  and  a  le.<«see  «if  the  tithes  ^VJ*'  ****•» 
from  year  to  year  under  Strutt,  against  Baker,  nn  occupier  of  lands  in  the  eomit*'^tbede^ 
manor  of  Graces  in  that  parish,  and  sir  Brook  William  Bridges,  lord  of  the  fenee/though 
manor,  and  owner  of  lands  in  that  manor  and  tliat  parish.   The  object  of  the  infermally 
bill  was,  to  establish  the  right  of  the  rector  to  the  tithes,  and  for  an  account.  ***!*^/"  ^^* 
The  answer  of  Baker  stated,  that  by  ancient  and  immemorial  usage  within  J^^JI^JJbJ^ 
the  manor  of  Graces,  or  by  other  lawful  ways  and  me:ms,  the  lands  in  hie  in  ^  ^^  «•/«/<*, 
occupation  had  been  exempt  from  the  payment  to  the  rector  of  the  parish   wss,  as  to  two- 
of  Little  Haddow,  or  his  lessees,  in  the  proportion  of  two  thirds  of  all  the  thirds,  posses- 
tithes  ;  and  that  the  lord  of  the  said  manor  was  entitled  to  those  two  thirds.   J|^  ^^  ^ 
The  defendants  deduced  their  title  uuder  the  following  conveyances ;  which   ^or  ander  so 
they  set  forth  by  their  an;>wers  :  in  the  37th  year  of  Henry  H.  a  conveyance  s|i|Mrent  title 
from  iady  Bath  and  sir  Thomas  D*Arcy,  of  the  manor  of  Graces,;  and  two  by  vsrlous  con- 
pans  in  three  of  the  tithes  within  the  said  manor  of  Graces,  with  other  pre«   I^tedl^^^ 
inises,  to  the  crown,  in  exchange  for  other  l:mds ;  a  grant  in  the  first  year  answer,  from 
of  Edward  0.,  panting  to  sir  Waher  Henley  and  his  wife  '*  toium  iUud  dO'  37  Hen.  8.  of 
niMUifn  8(  mantrium  de  Grace$,  cum  wiijnribHi  %nembrvt  Sr  pertincnttis  wiivenu   the  lands,  with 
in  Pared  Baddow,*'  and  several  other  premises,  &  OMne^  dec  max  among  tithes  genersl- 
many  other  articles  in  Parvd  Baddt/w,  Magttd  Baddaw,  Graces,  ac  nHbi ;  in-   |]^(rd,  spccifi- 
dentures  of  settlement  in  1676,  by  — ^— Mlldmay,  in  trust  to  raise  money  cslly,  with  evi- 
for  debts  and  portions,  and  to  secure  a  jointure  uf>on  his  wife,  and  for  set-  deaceof  repa- 
tling  the  estate,  "  and  also  all  those  two  parts  in  three  parts  to  be  divided  ?****"  ^^  "*' 
of  the  tithes  of  the  said  manor  of  Graces  ;*'  a  recovery  in  HHM,  uy  bar  the  p^lJmifr,  who' 
estate- tail  of  Mary  Mildmay,  and  to  settle  the  manor  of  Graces,  the  deed  to  had  purchased 
lend  the  uses,  mentioning  tithes  among  other  general  words,  and  the  writ  of  the  adrowson 
entry  particulary  specifying  the  two  third  parts  ;  another  deed  in  1737,  an   and  was  lessee 
agreement  for  a  lease  in  1750,  and  a  marriage  settlement  in  1763,  including  bat\hc^in^* 
the  tithes  either  generally  or  by  particular  description.     There  was  strong  meaccment  of 
evidence  of  reputation,  that  these  lands  only  paid  one- third  or*  the  tithes,   the  title  did  not 
I.e.  a  thirtieth  part  of  the  produce,  to  the  rector,  and  were  therefore  called  ^S*^'})^, 
Ihirtiethable  lands.  John  Wiggins  proved,  that  upon  the  sale  of  the  advow-  ^dlithlllX 

son 
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son  to  Strutt^  tlie  plaintiff,  the  dq>onent  being  steward  to  the  owner  of  the 
estate,  took  an  accurate  valuation  of  all  the  tithes,  in  order  to  set  a  value 
upcn  the  advowson ;  aud  in  that  valuation  he  considered  all  the  lands  withia 
the  manor  of  Graces  as  rendering  to  the  rector  only  a  thirtieth  part  of -the 
produce.  The  rector  never  received  roore  than  one-third  of  the  tithes. 
The  lord  of  the  manor  received  the  other  two-thirds,  and  let  some  hims 
with  the  two-thirds  of  the  tithes.  Other  leases  were  made  expressly  subject 
.    only  to  one-third  to  the  rector. 

Solicitor  General  and  Mr.  Ainge  for  the  pkuntiffs. — ^The  answer  of  Baker 
cannot  be  supported  :  for  it  is,  though  informally  stated,  simply  a  prescrip- 
tion de  nott  decimando  in  a  que  estate.  There  cannot  be  such  prescription : 
Bp.  of  Winchester's  case,  2  Co.  43.  (1)  and  Winchcomb's  case,  there  cited, 
Cro.  Eliz.  203  (2).  Piggot  v.  ffeam,  Piggot  v.  Sympson  (3),  Cro.  Eliz. 
699,  7($3.  If  they  daim  a  portion  of  the  tithes,  that  must  be  derived  under 
a  tide  from  an  ecclesiastical  person ;  and  they  cannot  so  daim,  having  made 
their  defence  upon  the  ground  of  a  lay-fee  in  the  lord. 

Attorney  General  and  Mr.  Sutton,  for  the  defendants.— The  defence  ii 
stated  inartificially ;  but  it  is  not  meant  to  state  an  exemption  from  tithes, 
but  an  exemption  from  payment  to  the  rector,  because  that  portion  belonged 
to  the  lord.  It  happened,  that  the  same  family  who  had  the  tithes  had  the 
manor ;  but  it  is  not  asserted,  that  the  lord  took  them  in  that  character. 
It  is  so  substantially  stated,  that  the  court  will  leave  the  plaintiffs  to  law, 
according  to  tlie  late  uniform  practice  of  this  court  and  the  court  of  excfao- 
quer,  where  there  has  been  an  actual  pernancy  of  tithes  by  lay  hands  under 
conveyances  as  lay  property  for  a  great  while.  The  court  will  not  by 
equitable  aid  disturb  such  a  possession,  which  might  have  a  lawful  com- 
mencement, by  calling  on  the  defendants  to  shew  a  lawful  commencemcDt. 
Fanshaw  v.  Rotheram,  before  Lord  NoRTniNOTON  (4).  Scott  v.  ^trty, 
exch.  (5).  '  Edwards  v.  Lord  Vernon,  exch.  1781.  This  bill  goes  ferthcr 
than  any  in  calling  upon  the  court  to  establish  the  right  of  thfe  rector,  who 
never  has  had  possession,  against  the  title  of  those  who  have  had  it  so  long. 

Reply. — In  Scotl  v.  Airey,  which  is  the  only  case  of  a  spiritual  rector, 
there  was  an  actual  pernancy  of  the  tithe ;  upon  which  fact  the  judges  re- 
lied. This  is  a  mere  retainer.  In  Fanshaw  v.  Rotheram,  I  apprehend,  there 
was  alsa  a  distinct  pernancy ;  but  as  cited  by  baron  £yre,  in  Scott  r,  Atren, 
it  seems  to  have  gone  upon  the  strong  distinction  between  a  lay  impropri- 
ator, who  could  alien,  and  a  spiritual  rector,  v/ho  could  not.  In  thefbrmer 
case,  there  was  no  reason  to  distinguish  tithes  from  the  other  property  of 
the  lay  impropriator  5  and  there  might  fairly  be  a  presumption  of  title  where 
there  was  any'  thing  like  an  actusd  pernancy.  Edwards  v.  Lord  Femo»,  I 
believe,  proceeded  on  the  same  ground. 

Lord  CHAKCEiiLOB. — Of  all  purposes,  for  which  a  bill  could  be  brought, 
this  bill  is  the  worst  calculated  for  quieting  the  question  :  for  it  appears, 
there  never  has  been  a  question  from  the  middle  of  the  16th  century  with 
regard  to  the  right  or  possession  of  these  tithes  claimed  by  the  plaintiff. 
At  the  end  of  the  18th  century,  this  bill  is  brought  to  raise  a  question^  that 
appears  never  to  have  existed,  at  least  from  the  S7th  year  of  Hen.  8.  The 
ground  upon  which  this  court  interferes  upon  tithes,  b  either  matter  of  ac- 
count, where  the  general  right  to  collect  the  tithes  is  not  in  controversy, 
but  the  quantity  due  ;  and  the  account  is  better  carried  on  in  this  court 
than  in  an  action  on  the  statute  ;  which  is  a  pienal  statute.  But  I  should 
be  sorry  it  should  be  understood,  that  if  by  the  rule  the  judges  have  adopted 
in  the  trial  of  actions  upon  the  statute,  the  plaintiff  cannot  make  put  his 
case  at  law,  this  is  a  sufficient  ground  to  come  here'  to  be  relieved  from  that 
sort  of  construction,  that  the  judges  of  the  common  law  have  raised  upon 
trying  such  actions.  The  defence  is  very  fairly  to  be  collected  from  the 
answer.  The  person  who  drew  it,  if  he  knew  what  a  plea  was,  dlA  not  men 

to 
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.     (3)  Ant9,  TOl  .1.  p.  135,  14d. 
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to  put  in  ft  pka  of  prescription  against  the  demand  of  the  tiibes.    That        17W. 
pka^  not  only  in  substance,  but  in  the  manner  in  t^hich  this  is  expressed,       strutt 
**  or  by  other  lawful  ways  and  means/*  would  be  clearly  bad.    It  is  quite 
impossible  it  could  have  stood.    He  could  not  apprehend  he  was  drawing  a 
plea.    But  the  answer  has  very  fairly  set  out  all  the  facts  that  constitute  the 
defence,  and  put  the  plaintiff  in  possession  of  all  that  case  he  is  to  meet  \ 
and  it  is  no  matter  how  it  is  argued  in  the  answer.    It  states  different  in« 
atruments,  &mily  conveyances,  purchases,  securities  made,  conveyances  to 
raise  money  for  debts  and  portions,  and  recoveries ;  and  wherever  it  was 
necessary  to  describe  specifically  the  things  that  passed,  as  upon  the  reco-> 
very  in  the  writ  of  entry,  upon  which  the  fine  to  the  crown  is  talcen,  the 
tWo-thirds  of  the  tithes  in  this  manor  are  particularly  mentioned.  The  parol 
evidence  is  the  strongest  that  can  be  of  reputation  5  the  denomination  that 
the  lands  had  acquired  of  thirtiethable  land,  from  paying  only  a  third  of  the 
tithe  to  the  rector ;  the  particular  knowledge  every  one  on  the  spot  had  of 
the  peculiarity  respecting  these  lands ;  and  the  evidence  of  Wiggins,  who, 
in  his  valuation  upon  the  occasion  of  the  sale  to  this  very  plaintiff,  consider- 
ed them  as  rendering  to  the  rector  only  a  thirtieth  part  of  the  produce  ; 
which  of  course  entered  into  the  value  of  the  advowson.     llie  plaintiff 
therefore  purchased  a  right  with  regard  to  these  lands  only  to  a  thirtieth 
instead  of  a  tenth.     1  am  glad  to  have  been  furnished  with  the  authorities, 
in  which  this  court  and  the  court  of  exchequer  have  refused  to  aid  against  a 
long  possession,  accompanied  with  fiunily  deeds  and  purcha8e9>  any  inquiry 
into  Uie  right,  by  whidi  the  tithes  were  held.     Courts  of  equity  have  no 
jurisdiction  to  affect  the  purchasers.     In  the  course  of  this  long  period  in 
which  no  tithes  have  been  paid  to  the  rector  beyond  a  third  part,  there  must 
have  been  many  purchases  i  and  Lord  Northington  laid  particular  stress 
upon  that.    Why  is  a  court  of  equity  to  interfere  to  destroy  a  title  acquired 
under  a  purchase  for  valuable  consideration  )    In  Scoti  v.  Airey  there  was 
an  actual  occupation  of  the  tithes.    What  is  the  evidence  here  ?     In  some 
cf  the  leases,  the  land  is  described  expressly  as  subject  only  to  one  thir- 
tieth to  the  rector ;  in  others  the  &rm  is  let,  and  the  two-thirds  of  the 
tithes  are  particularly  specified  as  demised.    On  the  other  hand,  when  the 
lessee  enters,  he  doea  not  merely  retain ;  he  does  pay  tithes ;  for  he  pays  a 
thirtieth  instead  of  a  tenth  i  and  that  is  clearly  an  ouster  quoad  the  two- 
thirds  retained.     It  is  full  notice  to  all  succeeding  rectors,  that  it  was  not 
by  fraud  or  subtraction,  but  an  assertion  of  right  in  opposition  to  that  of 
the  rector,  and  as  dear  an  adverse  possession,  strongly  manifested  by  paying 
only  one  thirtieth  instead  of  one  tenth;  therefore  the  difference  is  only  in 
words  between  this  case  and  Scoti  v.  Airey.    The  manner  in  which  this 
owner  has  exerdsed  his  right,  is  by  demising  the  land,  and  the  tithes  of 
that  land,  to  the  same  person,  and  receiving  an  accumulated  sum  for  both 
the  tithe  and  the  land.     It  is  not  necessary  to  enter  into  the  discussion  of 
the  title.     I  can  concdve  a  clear  ground  i  die  tradition  of  the  parish  shews 
it.     Is  it  necessary  to  put  the  subjects  of  this  kingdom  to  account  for 
their  tithes  antecedent  to  the  reign  of  Henry  8  ?    If  so,  it  is  not  for  a 
court  of  equity  to  put  them  under  that  inquisition.    Therefore  I  am  per- 
fectly warranted  in  following  those  precedents,  so  very  respectable.    Lord 
NoRTBiNOTON  does  not  put  ic  upon  the  circumstance  of  the  lay  rector  5  but 
expressly  negatives  the  proposition,  that  there  may  be  a  prescription  against 
bim,  and  gives  him  every  privilege  of  a  spiritual  rector.     U|K>n  the  cir- 
cumstances oi  long  possession,  and  apparent  title  upon  the  face  of  the 
deeds,  fiunily  settlements,  and  leases  for  a  long  time,  he  would  not  in  a 
court  of  equity  interpose  to  affect  it,  and  aid  a  person  coming  to  disturb  it. 
There  is  no  ground  for  an  issue ;  for  a  court  of  equity,  giving  the  least 
succour  to  break  through  the  fences  that  by  the  law  the  party  is  entitled  to 
maintain,  would  act  against  its  own  princ^le,  and  disturb,  instead  of  quiet- 
ing possession,  the  object  of  bills  in  this  court,  and  to  which  it  has  a  gene- 
ru  tendency.    The  one-ihird  of  the  tithes  is  not  in  dispute ;  therefore  there 
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tain other 
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ed  for  leare  to 
pay  into  court 
the  value  of , 
the  tithes  ad- 
mitted by  him 
peril ;  but  the 
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is  no  ground  to  maintain  the  bill  as  to  that ;  and  ujion  Wigging's  evidence 
there  must  be  costs  ;  for  it  is  a  hill  by  a  purchaser  to  get  an  advantage  he 
had  no  right  to^  and  with  fiiU  notice,  that  he  had  nio  reason  by  the  terms  of 
the  purchase  to  expect  it. 

M.  36  Geo.  3.   1795,    Scacc. 
Worrali  v.  Miller.     [3  Anstr.  632]     Gwill.  1436. 

^i'^HIS  was  a  suit  for  tithes  of  the  produce  of  a  hot-houee  and  other  thin^. 
•L  The  defendant  resisted  the  demand  for  tithes  for  the  hot-house,  but 
admitted  the  others  to  be  due. 

Benyon,  for  the  defendant/  moved  for  leave  to  pay  into  court  the  value  €>C 
the  other  tithes,  with  the  costs  of  that  part  of  the  suit,  and  the  plaintilT  to 
proceed  at  his  peril ;  comparing  the  case  to  payment  of  money  into  court  od^ 
one  count  of  a  declaration. 

Richards,  contra. 

The  court  refused  to  allow  the  motion  unless  on  payment  of  the.  whole 
costs  then  incurred. 

to  be  due,  together  with  the  costs  of  that  part  of  the  suit,  and  die  plaintiff  to  proceed  at  bis 
copft  re6u0d  to  allow  the  application,  except  on  pa]rment  of  the  whole  costs  then  incurred. 


A  modut  pay- 
able by  the 
oumer  of  the 
land  is  good, 
though  com- 
monly a  motUu 
is  made  pay- 
able by  the  oc- 
cupier. 

A  modus 
claimed  for  ,dl- 
Ters  parcels  of 
land,  contain- 
ing about  61 
acres,  parcel  of 
an  andent  es* 
Ute,  called  R. 
estate,  consist- 
ing of  1500 
acres  coTered 
ed  by  the  moAcff, 
was  held  suf- 
fidentlv  cer-  • 
tain,  without 
setting  out 
metes  or 
IxHinds. 


M.  36  Geo.  3.     1796.    Scacc. 
Ord  V.  Clarke.     [3  Anstr.  638.]     Gwill.  1437. 

IN  this  cause  the  defendant  set  up  a  modus  to  cover  part  of  the  lands  of 
which  tithes  were  Fought  by  the  bill.    The  modus  was  payable  by  tbe 
owners  of  the  land. 

Burton  objected,  that  this  was  unreasonable,  as  the  parson  was  thereby 
obliged  to  seek  about  for  the  person  to  pay  him  his  modw,  instead  of  daim* 
ing  immediately  from  the  tenant  either  the  modus  or  tithes  in  kind.  Per- 
haps, wher^  the  tithes  arise  subsequent  to  the  time  of  tlie  modus  being  due 
in  each  year,  this  remedy  may  be  open  to  him  under  the  present  modus  ^ 
but  for  those  tithes  which  annually  arise  before  the  time  fixed  for  paying 
the  modus,  the  parson  has  no  compensation,  unless  he  can  find  the  landlord, 
there  being  no  remedy  against  the  tenant. 

Partridge  and  Johnson  insisted  that  this  might  well  be  a  fair  and  reason- 
able agreement  at  the  time  of  its  commencement,  before  memory,  when  the 
ownership  of  land  whs  not  subject  to  so  much  uncertainty  and  fluctuation  as 
at  present ;  probably  the  parson  then  thought  it  more  advantageous  to  have 
the  landlord  as  his  security  than  a  poor  tenant. 

Macponald,  Chief  Baron«,— Undoubtedly  the  parties  might  make  thie 
agreement  pn  what  terms  they  thought  pn>per,  and  there  seeois  nothing  t9 
render  it  impossible  that  the  composition  may  have  been  entered  .into  in  the 
terms  stated  by  th^  answer.  The  common  practice  is  to  make  the  occupier 
answerable :  but,  perhaps,  the  parties  may  have  thought  the  other  mode 
more  beneficial  in  point  of  security  3  and  we  ought  not  nicely  to  weigh  the 
validity  of  that  judgment. 

The  other  Barons  concurred,  and  Mr.  B,  Thompson  mentioned  the  case 
of  Chapman  said  Monson,  2  P.  Wms.  573  ( I),  as  an  authority  that  the  ccMHt 
ought  not  narrowly  to  investigate  the  reasonableness  of  a  modus,  which 
presumes  a  composition  with  consent  of  the  parson,  patron,  and  oidiBary, 
before  time  of  memory,  although,  perhaps,  it  may  not  now  appear  a  wioe 
provision  for  the  interests  of  the  parties  in  every  respect. 

The  modus  was  claimed  in  respect  of  divers  pieces  of  land,  consisting  of 
about  61  acres,  parcel  of  an  autient  estate  called  R.  estate,  consisting  of  IMO 
acres,  covered  by  the  modus. 

Burton  objected  that  the  land  should  have  been  set  out  by -metes  and 
bounds. 

The  court  thought  the  description  6ufiiciently  certain.  1 

(1)  jiuie,  p.  11. 

M.  36 
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M.  96  Geo.  8.     1795.    Scacc.  17»5.' 

7'enfiant  y.  Stubbing.     [3  Anstr.  640.]     Gwill.  1438.  >*^^-^. 

THIS  was  a  suit  by  the  plaintiff  as  Ticar  of  Higliam  in  Suffolk^  and  lessee  Stubble  mdn^- 

of  the  rectory,  for  an  account  of  several  species  of  tithes.     Ooe  point  ?J,*J"*^  "'^  ** 

in  the  cause  was,  whether  tithes  were  payable  of  stubble  mowed  and  used  as  nurc'^'it^not*' 

fodder.  ^  litlieable. 

BuTUm  and  BeU  insisted  that  tithes  were  due  for  the  stubble,  as  they  would       A  rustom  of 
have  been  for  the  straw,  where  the  stubble  is  used  in  the  same  manner  as   tithing  by 
straw.    They  relied  on  Burns  Ecclesiastical  Law,  tit.  tithes,  c.  5.  s.  6.  c^,^  ^mh 

,  Partridge  and  Pemberton  contended  that  tithes  are  only  due  for  tl\e  first   nbeaf,  m  tbe 
cutdng  of  the  straw,  and  that  like  the  aftermowth  of  hay  the  stubble  is  not   com  b  nboatto 
titheable.    They  insisted  that  the  authorities  1  Roll.  Abr.  641.  2  Inst  652^    iL^"7?^k^ 
had  never  been  overruled,  and  that  the  note  in  Burn  was  a  mistake.  ,    ^^^ iJwtoot 

Macdonald,  Chief  Baron. — It  appears  that  the  stubble  in  question  was  so  that  the  i«c- 
partly  used  for  fodder,  and  partly  for  manure  5  so  that  the  whole  of  it  was  tor  nmy  coin- 
consumed  in  the  husbandry ;  and  it  is  not  the  case  of  a  farmer  leaving  an  P*"' '{»«™  ^^^ 
unusual  quantity  of  stubble  to  make  a  fraudulent  profit  of  it.  It  is  decided  ^^^^  ^'^ 
in  the  authorities  cited  from  Lord  Coke's  institutes,  and  from  Rollers  Abridgr  the  cmtomno- 
ment,  that  no  tithes  are  due  for  such  stubble.  tice  of  tithing 

A  doubt  is  suggested  in  Burn,  on  the  general  principle  that  tithes  are  due   is  tobe  given, 
of  every  increase  of  the  land,  and  the  modern  practice  of  the  courts  of  equity   IjI^^"|Jjj*  ^f. 
is  8iud  to  be  contrary  to  the  old  authorities  :  but  this  seems  to  be  a  mistake  j    ficient. 
no  case  to  that  effect  is  mentioned  in  the  books,  nor  exists  in  the  memory 
of  any  person.    The  old  authorities  decided  the  point,  which  seems  to  have 
been  at  rest  ever  since. 

Another  question  arose  concerning  the  mode  of  tithing  wheat  in  the 
parish.  The  answer  insisted  on  a  custom  of  tithing  by  making  up  the  wheat, 
when  cut,  into  equal  sheaths,  permitting  the  rector  (to  whom  notice  of  car- 
rying away  the  wheat  was  first  to  be  given)  to  take  every  tenth  sheaf,  an^l 
in  case  of  his  neglecting  to  attend  for  that  purpose,  setting  out  for  him  every 
tenth  sheaf  as  it  was  taken  to  the  cart  employed  in  the  removal  of  the  wheat. 
The  custom  of  the  parish  appeared  t(>  be  to  make  up  the  sheaves  intti 
8hcx:ks  or  threaves,  in  the  size  of  which  uniformity  was  not  regarded ;  ami 
that  the  tithes  were  never  set  out  till  each  tenth  sheaf  came  to  the  fork  and 
was  thrown  aside  for  the  rector,  he  having  no  other  election  or  opportunity 
of  judgii^  of  the  fairness  of  his  tithes,  except  by  rejecting  the  tenth  sheaf 
when  about  to  be  thrown  aside  for  him,  and  taking  the  eleventh. 

The  same  practice  was  observed  in  this  particular  case.  The  wheat  had 
been  unequdly  shocked,  and  only  one  hour's  notice  of  carrying  it  away  w^s 
given ;  the  rector  did  not  attend  -,  every  tenth  sheaf  was  thrown  aside  fur 
him,  and  the  sheaves  were  sworn  to  have  been  equal ;  he  refused  to  accept 
the  tithes  so  set  out,  and  they  were  left  to  rot  upon  the  field. 

It  was  insisted  for  the  rector  that  the  customary  mode  of  tithing,  as  ^  - 

proved,  was  illegal.  It  is  essential  in  the  mode  of  setting  out  tithes,  that 
the  rector  shall  have  an  opportunity  of  seeing  the  tithes  separated  from  the 
otbernine  parts,  so  as.  to  compare  the  one  with  the  other.  Watson  551. 
Whether  they  are  set  out  in  shocks  or  in  sheaves,  if  the  tithes  are  regularly 
set  apart,  he  has  this  opportunity  -,  he  can  see  whether  he  has  his  proper 
proportion  of  shocks  or  sheaves,  and  whether  those  set  out  for  tithes  are  of  > 

equal  dimensions  with  the  others.  Where  the  tithes  are  taken  in  sheaves, 
and  ail  the  ten  parts  are  put  by  the  fiirmer  into  unequal  shocks,  the  rectbr 
can  neither  compare  the  size  of  his  sheaves  with  the  others,  nor  canheciil- 
culate  the  number  to  which  he  will  be  entitled.     He  may,  indeed,  if  he  at-    •  •  * 

tends,  observe  the  size  of  edch  sheaf,  and  take  the  eleventh  instead  of  the 
tenth;  but  if,  by  the  order  of  putting  the  sheaves  into  thecart,  the  tenfh  is 
generally  a  sniidl  one,  and  therefore  rejected,  the  rector  wiU  only  have  otie 
eleventh  part  of  the  com  itistead  of  his  tenth :  besides,  this  abridges  bis'  ofp- 
portnnity  of  comparing  them  to  the  moment  of  caityiog  away  the  ^dfn, 

whereas 
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whereas  he  is  hj  common  law  entitled  to  the  whole  spaoe  of  time  between 
the  cutting  and  carrying  it  away.  But  if  the  custom  were  good,  it  has  not 
been  complied  with.  Notice  must  be  given  to  the  rector ;  that  implies 
reasonable  notice  |  but  in  the  middle  of  hanrest,  while  the  rector  is  engaged 
in  tithing  the  other  fields  and  farms  in  Ihe  parish,  and  liable  to  be  emfdioyed 
in  the  discharge  of  his  religious  duties,  it  is  impossible  that  one  hour  can 
be  sufficient  notice. 

For  the  defendant  it  was  argued,  that  the  custom  set  up  was  good,  and 
bad  been  complied  with.  It  is  proited  that  the  sheaves  were  equal,  and  that 
every  tenth  was  thrown  aside  for  the  rector ;  then  actual  fraud  is  negatived. 
In  tilhing  by  sheaves,  the  former  is  not  in  general  bound  to  shock  the  tithes, 
nor  to  give  any  notice  to  the  rector ;  by  the  custom  he  does  both :  then 
supposing  it  to  be  true  that  the  rector  has  not  the  usual  opportunity  of  com- 
paring the  ten  parts,  the  advantages  and  disadvantages  gi%'en  by  the  custom 
are  reciprocal  and  legal.  But  in  fact  the  rector  can  as  well  compare  the 
sheaves  when  each  is  thrown  into  the  cart,  as  if  they  were  dispersed  through 
the  field ;  and  the  choice  of  taking  the  deventh  in  place  of  the  tenth  ^vea 
him  a  superior  advantage.  The  notice  must  be  reasonable  according  to  the 
nature  of  the  subject-matter.  The  farmer  resolves  to  carry  away  the  com 
when  he  percdves  it  to  be  in  a  proper  state,  or  sometimes  very  suddenly, 
upon  the  appearance  of  approaching  bad  weather.  In  such  a  case  an  hour's 
notice  may  be  as  much  as  can  be  given,  and  the  rules  of  tithing  cannot  com- 
pd  the  fiuiner  to  lose  the  best  opportunity  of  housing  his  crop,  and  so  en- 
danger its  safety. 

Macdovald,  Chief  Baron.—-The  custom  of  tithing  wheat,  as  laid  in  the 
answer,  seems  not  materially  to  differ  from  the  common  law  mode  of  tithing 
by  sheaves,  and  is  dearly  good  where  that  practice  has  obtained.  But  the 
evidence  has  introduced  another  part  of  the  custom,  essentially  differing 
from  the  common  law  mode  of  tithing,  and  highly  prejudicial  to  the  tithe 
owner.  By  the  custom  the  farmer  is  to  put  the  sheaves  into  shocks  of  un« 
certain  and,  in  the  present  case,  of  unequal  magnitude.  This  custom  seems 
to  us  to  be  unreasonable,  and  therefore  void,  for  it  deprives  the  tithe  owner 
of  an  advantage  which  tl^e  law  always  gives  him,  of  having  his  tithes  so  set 
out  that  he  may  compare  them  with  the  other  parts.  The  custom  proved 
differs  also  essentially  from  that  laid,  and  therefore  does  not  support  the 
allegation  in  the  answer.  The  notice  given  is  also  insufficient.  The  notice 
should  be  such  as  will  give  the  rector  time  to  attend  the  setting  out  of  the 
tithes.  But  when  we  consider  that  the  rector  has  other  functions  which 
demand  his  attention,  and  which  may,  for  a  considerable  time,  require  his 
presence  at  the  further  extremity  of  the  parish,  it  is  impossible  to  say  th^t 
an  hour  is  sufficient  notice  for  him  to  see  that  he  is  not  defrauded  of  his 
dues.  The  defendant  has  niot  therefore  brought  himself  within  the  custom  as 
laid.  There  must  be  an  account  directed  against  him  for  this  species  of  Utt^e. 

H.  36  Geo.  3.    1796.    Scacc. 
Franklin  y.Gooch.    [3  Anst.  682.]     Gwill.  144L 

THE  bill  was  for  an  account  of  tithes  of  wheat  in  a  particular  field,  in 
the  year  precedii^  the  filing  of  the  bill.  It  ap|)eared  that  the  wheat 
had  remained  standing  very  long  from  the  wetness  of  the  season,  and  the 
weather  continuing  very  precarious,  "the  defendant  was  obliged  to  cut  small 
parcels  of  it  at  a  time,  and  carry  it  home  immediatdy  when  a  cart  load  was 
cut.  He  gave  notice  to  the  clergyman  that  he  was  going  to  cut  and  cairy 
what  part  of  it  he  codd,  while  the  weather  was  h\t*  The  plaintiff  attended 
to  see  it  tithed,  and  the  defendant  proceeded  to  fill  a  cart-load,  throwing 
nii^e  sheaves  into  the  cart^  and  laying  aside  the  tenth  sheaf  for  the  tithes. 
The  pUdntiff  refused  to  take  his  tithes  unless  he  saw  the  whole  tithes  of  the 
com  cut  down,  regulaiiy  set  out  before  any  part  should  be  carried  away ; 
1m  did  not  object  to  the  sizse  of  the  sheaves  thrown  aside  for  hin^,  and  they 
were  sworn  to  be  equd  to  the  others. 

Parindge 
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Partridge  oontended  that  the  dergyman  is  in  all  cases  entitled  to  have  his 
niches  set  out»  and  relied  on  TenaU^yr.  Stubbins  (1)« 

PUuner  and  Biehards^  for  the  defendant,  insisted  that  the  farmer  was  jus* 
Cified  by  the  necessity  of  the  casey-in  omitting  the  usual  form  of  setting  out 
the  tithe.  The  mode  of  setting  out  the  tithe  of  each  article  is  adapted  to 
the  cmiTeaienoe  of  agricultore^  and  of  course  must  shift  with  circnmstances, 
it  never  being  intended  that  the  farmer  should  adopt  an  unprofitable  mode 
of  husbandry,  for  the  purposes  of  tithing.  Cbliyer  ▼.  Hmote,  Besides 
the  sheaves  offered  being  the  full  tithes,  the  refusal  to  accept  them,  upon  a 
-formal  objeotioa,  is  such  dondnct  as  a  court  of  equity  ought  not  to  coun- 
tenance.* 

Macdonalhi  Chief  Baron.  The  case  made  by  the  plaintiff  is  extremely 
nnfkvooimble.  The  former  trusted  to  his  not  objecting,  and  acted  upon  a 
aeeming  acquiescence,  and  the  objection  at  last  is  not  grounded  upon  any 
pretence  of  unfairness  in  the  tithes  offered  liim.  In  a  case  so  vezatioos, 
and  so  unseemly  in  a  clergyman,  the  court  would  be  glad  to  find  any  suffi- 
cient ground,  from  the  state  of  the  weather  at  the  time,  to  justify  the  mode 
of  tithing  adopted,  and  to  dismiss  the  bill  with  costs ;  Init  the  conduct  of 
*the  fiuiner  in  not  setting  out  the  tithes,  was  not  strictly  corre^,  and  cannot 
he  supported.    An  account  is  therefore  unavoidable^  but  without  costs, 

(1)  jimie,  p.  42S. 

H.  36  Geo.  3.    1796.    Scacc. 
Nagle  V.  Edwards.     [3  Anstr.  702.]     Gwitt.  1442.  ' 

npBS  plaintiif  sued  as  lay  impropriator  of  the  parish  of  JL.  in  Wales*  for  A  defendant, 
*-   titlMsof  hay  and  agistment.    Tlie  defendant  set  up  ten  or  twelve  de-  tiy  answer,  let- 
fences  to  this  daim,  several  of  which  were  inconsistent  and  contradictory.  ^^|||^£^Y 
A  dovbt  at  first  arose,  whether  this  should  not  be  considered  by  the  coun  as  and  cootridic- 
vnabuse  of  tlieir  pleadings^  and  as  such  be  rejected  as  not  being  a  projktr  tor^defencesto 
^efonee  $  and  it  was  insisted  that  this  otight  to  be  done,  because  the  plain-  ^^^^  for  Uthet, 
tiff  is  distracted  by  the  multiforious  defence,  and  does  not  know  to  what  his  aoubted  wlie- 
cvidence  or  the  alignments  of  counsel  should  apply.    But  it  appearing  ihat  ther  this  should 
4ie  plaintiff  had  not  been  guilty  of  any  intentional  misconduct,  and  that  it  not  be  consi- 
whcAlyarose  from  mistake  in  his  legal  advisers,  the  court  went  into  thedefence.  ^^^  ^  ^ 

Pmrtridge  and  Hall,  for  the  defendant,  insisted  upon  two  grounds  of  de-  ^^^^^^^^ 
Cwce :  1st,  That  from  tithes  of  hay  and  agistment  never  having  been  paid  jedted  as  an  in' 
lo  the  rector  within  memory,  a  coayeyance  of  them  to  the  landlord  should  ^roperdelence, 
-be  presumed.    2d.  A  modus  ta  nan  dedmrnuh  for  hay  and  agistment,  cover-  fading  to  dis^ 
ing  diis  and  many  adjoining  parishes,  bemg  a  very.large  tract  of  country,  of  i,^\h2l£^ 
which  the  tithes  were  form^y  vested  in  the  Abbey  of  JL.    As  to  the  first,  tiir  by  ittnid- 
tliey  eontended  dnt  tUs  was  net  a  claim  of  a  moduB  m  nda  dedmando,  and  tlfiurioiiHMBs. 
thertfbre/  notwithin  the  decision  of  the  Bvry  St.  EdrnwuTt  v.  Bvam  (2),  and  But  Uappear- 
the  other  eases  upon  that  subject.    Those  decisions  went  upon  the  ground  ^^u||f  J|^^* 
Ihat,  in  order  to  found  a  prescription,  the  presumption  must  be  of  a  right  n^t  been  guilty 
prior  to  the  dissolution   of  the  monasteries.    Com.  R.  061.    But  since  ofanvinten- 
ecdesiastical  property  has  come  into  lay  hands,  its  nature  is  changed :  \f  tionai  miscon- 
n  H.  8.  c.  7.  it  is  become  like  any  other  lay  property,  is  transferred  by  the  ft'^aie  ftw' 
same  conveyances,  and  its  title  is  tried  by  the  same  actions  as  any  other  in-  ^he  mistakeof 
corporeal  hereditament.    The  effect  of  length  of  time  to  support  possession,  his  legal  advi*- 
as  evidence  of  some  grant  or  other  title,  is  considered  by  Lord  Mansfield,  ^n,  the  oooit 
Cowp.  100.,  us  a  general  rule  of  law ;  accordingly  it  has  been  applied,  in  se«  J?^  ^°^  ^ 
veral  cases,  to  claims  of  tithes  as  well  as  other  property.  Scott  v.  Airey  (3),      Mere  non- 
Mawhey  v.  Edmead,  &c.    By  21  J.  1.  c.  2.  9  Geo.  3.  c.  10.,  even  the  claims  pavtaent  of 
of  the  crown  are  lost  by  sixty  years  nonclaim.     As  to  the  second  point,  they  titlies,  it  no 
aligned  that  a  custom  in  non  decimando  for  a  large  tract  of  country  is  ^ood.  ^^^"^ 
Doct.  &  Stud.  c.  65.  p.  147.  2  Inst.  646.  Hicki  v.  Wcodum,  4  Mod.  386.  tS7!!^«k!'^ 


Carth-.  desiaslical  or 
lay,  of  a  oonTsyaace  of  the  tithes. 

JLmoiku  in  non  4tdmando  can  only  be  set  np  for  a  luge  tract  of  conaCry,  well  kaawn  as  a  disCiact  dlvisioa 
«r  district,  such  as  the  Wenid  of  Kent,  dec. 

(2}  ^tt/«,  p.  72.  (3)  wdTn/e^  p.  dt2.  ... 
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Canh.  890.  2  Salk.  655.  Skin.  560(1).  Thoseauthortticf.gQtoaUaoriBof 
tithes,  to  tho8&  due  of  commou  right,  as  well  as  Qther?--^  The  distiD<^ion  is, 
4hat  a  tfBct  of  country  may  prescribe  $  an  Individual,  or  even  a  parish,  can- 
not. 1  Bamar.  K.  B.  71* 

Plumer/and  Richards^  for  the  plaintiff,  argued,  that  the  elaim  of  exempr 
tion  by  presumption  of  a  grant  vnm  only  another  mfkde  of  stating  a  modu$ 
in  non  decinutttdo,' for  wherever  th^  evidence  would  support  such  ^tnoduSj 
d  fortiori  it  must  support  the  present  defence ;  and  the  effect  of  such  a  dcr 
fence  is  therefore  determined  by  .the  case  Bury  St  Edmund's  v,  Ef>anM. 
The  case  of.  Scott  and  Airep  does  not  apply  to  the  present ;  that  was  a  dis- 
pute between  two  claimants  of  tithes,  each  deducing  a  title  Ui  the  iithf^ 
distinct  from  the  title  to  the  lands,  and  the  claimant,  who  ha^piened  a)SQ  to 
^ave  the  land,  was  in  possession  of  aU  the. tithes,  and  demised  them  to  the 
tenant  togedier  with  the  land  ;  here  the  rector  has  received  all  the  tithes 
that  have  ever  been  taken,  and  it  b. clear  that  he  has  a  pritndfade  right  to 
all,  whether  he  has  had  actual  perception  of  every  species  or  not.  Bemton  v. 
Olive,  Bunb.  2B4  (2).  The  defendant  does  not  pretend  that  his  lease  contain* 
a  demise  of  the  tithes  of  hay  and  agistment ;  his  liindlprd  has  never  denaaivled 
^lose  tithes  of  him,  and  therefore  neither  of  Ihem  has  possession  to  ^t  up 
against  the  primd  facie  claim  of  the. rector,  as  in  Scott  v*  jt1ire%.  As  to  the 
other  point,  they  insisted  that  a  modus  i»  non  dednumdo  could  only  be 
claimed  in  a  large  and  known  division  of  the  country,  as  the  wild  of  Kent, 
or  of  Sussex,  or  for  a  hundred  or  county,  but  not  for  a  parish,  or  for  a  few 
contiguous  parishes  ]  and  the  case  cited,  Hicks  v.  Woodson^  supports  this 
distinction.  By  that  case,  as  reported  in  2  8alk.  655.  1  Ld.  Raym.  137.,  it 
is  decided,  that  even  a  connty  or  hvtudred  cannot  prescribe  m  mm  dedmando 
for  things  which  are  d^  jure  titheable,  and  Dr.  Burn  draws  that  coodusion 
from  all  the  cases.    3  Burn,  t)9S. 

M  ACDONAi'D,  Chief  Baron.  The  |^lntiff  havmg  made  out  a  clear  title  to 
himself  as  rector,  the  defendant  insiats  on  exemption  from  payment  of  haf 
and  agistment  tithe,  on  the  ground  of  having  never  paid  these  tithes )  from 
non-payment  he  wishes  the  court  to  presume  a  grant  or  conveyance  of  these 
tithes  from  the  lay  impropriator.  It  is  clear  that,  against  an  ecdeaiasticai 
rector,  this  defence  could  never  be  set  up- in  any  shape :  whether  a  lay  inoM- 
propriator  should  have  the  same  benefit  was  at  first  doubted,,  but  that  point 
seems  now  at  rest.  Three  successive  decisions  upon  it  have  fiilly  eatablUhed 
that  there  is  no  difference  between  a  lay  and  .an  ecclesiastical  rector.  Benstm 
v.  Ohoe,  in  1730,  Charlton  v.  Charlton,  in  1732^  and  the  Corporatkm  sf 
Bury  V.  Evans^  in  1730.  As  to  the  other  point,  also,  k  seems  clearly  esta- 
blished, by  the  case  cited  from  1  Lord  Raym.  137.,  and  in  Salkeld..  that.a 
modus  in  non  deoimando  can  only  be  claimed  hy  some  well-known  .divi;sion 
of  the  country.  The  present  claim  is  extended  to  certain  padahes  enumerateii 
in  the  answer,  and  wiuch  have  not  any  common  dencmunation^  nor  any /naVk 
hy  which  they  can  be  considered  as  a  distinct  and  separate  district.  The 
claimof  a  modus  being  therefore  bad,  in  respect  of  the  territory  to  be  cover^ 
by  it,  it  becomes  unnecessary  to  consider  the  other  question,  as  to  what 
species.of  tithes- such  a  m(H/ti#  may  apply. 

The  Court  decreed  an  accooot. . 

.    (1)  ^filr,  roL  l.p.  593.  (3)  AiU€,p,2i, 

T.  36  Geo.  3.     1796.    Scacc. 
Franklin  v.  Siriiling.    [3  Anstr.  760.]     GwiU.  1444. 

A  terrier  de-  A  MODUS  was  claimed  for  hay.  The  terriers  described  the  modus  to  be 
■cribiii|aMp«  Xa.  for  all  mowing  grass,  "  except  clover  and  the  like.'*  It  was  objected 
^v  tobe  far  Qj^g^i  33  ^^e  article  excepted  was  not  known  beyond  time  of  memory,  a  modus 
•J^^J^^—fV^  containing. that  exception  mu^t  be  modern. 

cl^rerandthe  ^oe 

like,"  it  WB»oti}ectcd,  that  ai  the  article  excepted  was  dot  known  beyond  time  of  memory,  a  MoAa,  oootiin- 
ing  tha^  exception,  most  be  naodero  :  bat  the  court  beld,  that  the  ezprewion  iu  tlie  terrier  was  not  to  be 
taken  aa  a>>  exceptioo  annexed  to  the  wMhu,  but  merely  as  a  memorandum  that  the  mrMbu  only  exteodaa  to 
natoral  hay,  aad  not  to  artificial  graai* 


TITHE  CASfiS,  4»9 

'  The  Court  thou^t  thAt  tha  expresMon  in  the  terrier  was  not  to  be  taken  f^M. 

09  an  exception  anneled  to  the  moduM,  but  merely  as  a  memorandum  that  fm«k&in 
the  modus  covered  natural  hajr  only,  and  did  not  extend  to  modem  artificial 


■MLLINO. 


T,  36  Geo.  3-     1796.    Scacc. 
Scarr  v.  Trinity  College,  Cambridge^  and  Wood.     [8  Anstr.  760.1 

Gwill.1445. 

THE  original  biU  was  Hied  for  agistment- tithe  ;  this  cross  bill  was  to  es-   Agistment  i»  a 
tablish  moduset.     It  stated  that  there  are  and  immemorially  have  been   predial  Uthe. 
certain  ancient  townships,  hamlets,  and  districts,  within  the  rectory  and   ^„  [?^  ^^Sl 
parish  qi  Aisgarth,  in  the  county  of  York,  called  A.,  B.,  and  C,  distinguish'-   i^^ig^  jmmcdi 
ed  by  certain  well  known  boundaries  and  limits ;  and  by  ancient  usage,  aiefy  finoni  the 
custom,  or  prescription,  all  the  lands  within  the  said  township,  and  the.  "oil.    Mhwd 
owners  and  occupiers  thereof,  have  been  immemorially  exempt  from  the,  ^^|^*f|f**^ 
payment  of  all  predial  tithes,  &c.  or  any  other  satisfaction  for  the  same  tlian  ^u!mcrtn^f 
the  yesorly  sum  of  4s.  4d.  payable  to  the  rector  on  Uichaelmas  day  in  each  aiifaiiais* 
year,  or  as  soon  after  as  demanded,  which  hath  immemorially  been  raised      Where  a  sm- 
by  way  of  contribution  among  the  owners  and  occupiers  of  such  lands,  and  ^f^^^^* 
constantly  been  paid  by  them,  or  some  of  them,  to  the  said  rectors,  &c.         bdi^in  a  ^  ^ 
The  cause  was  argued  in  a  former  term,  and  several  questions  arose  }  the  iqwb  or  ham- 
most  material  was,  whether  the  modw  laid  for  bII  predial  tithe,  covered  tithe   let,  and  it  was 
of  agistment  ? .  It  was  proved  that  agistment-tithc  had  never  in  fiict  been  re-  P*^^^  ^iLf^' 
eeived,  and  that,  by  the  opinion  of  the  country,  it  was  not  pa>'able  >  the  (d^^,  ^t 
places  for  whi4?h  the  exemption  was  claimed^  were  very  extensive  moor  any  township 
lands,  about  20,000  acres.  or  hamlet,  but 

P^tridge,  ^nsirulker,  Campbell,  and  Topham,  for  the  plaintUFs,  argued,  ^^  ^^^ 
that  agistment  is  a  predial  tithe.    Those  liUies  are  called  predial  which  arise   (^[^'[l^miie  were 
immediately  from  the^  ground  ;  those  are  mixed  which  arise  by  the  im-   knownasadis- 
provement  or  increase  of  some  animal.    Agistment*tithe  is  paid»  not  for  th^  trict  ordiTision 
increase  or  improvement  of  the  animal  agisted,  but  for  the  grass  eaten  by  ^^^SV^'^ 
it,  and  is  proportioned  to  the  value  of  the  grass,  not  to  the  value  of  the  boa^wm 
actual  improvfement ;  Freem.  329.  Halbeachv,  fVhadceck,  Hard.  184.  Ellii  well  known, 
v«  Saul  ( 1 )»  Linw.  194.  Degge.  217  $  therefore,  where  the  occupier  of  land    the  court  held 
does  not  agist  his  own  cattle,  but  those  of  strangers,  the  tithe  for  the  agist-  the  description 
meot  of  barren  cattle  is  due  from  the  occupier,  as  being  owner  of  the  grass  'Ti^^^dii^ 
for  wlxich  the  tithe  is  paid  7  but  if  the  cattle  are  profitable,  the  owner  of  i^^pu^g 
4hem  is  acGounUible  for  the  tithes.   Underwood  v.  Gt/rAoii,  Bunb.S  (2).  Fuhet  churned  for 
^.  Lemen,  9  Vin.  38,  pi.  7  (3).     If  the  grass  has  before  paid  tithe  of  hay,   Mc^#andoc- 
no  tithe  is  due  for  ingistment  of  the  aftermath  )  then  the  tithe  is  attached  ^f^f"*  ^^*^ 
to  the  grass,  not  to  the  cattle.  cooW^t  claim 

Burton,  Graham,  HollUt,  and  BeU,  for  the  defen<lant»  mainhuned  that  a  discharge 
agistment  is  a  mixed  tithe.*     They  considered  predial  tithes  as  those  which  from  titlwsy  as 
3re  taken  immediately  from  tlie  ground,  and  relied  much  on  the  stat.  2  and   ^^  ^^  '^ 
3  £.  a,  c.  13,  as  proving  that  distinction.     By  that  statute,  all  predial  tithes  ^^^^^ 
are  to  be  set  out  in  their  proper  kind,  .on  penalty  of  forfeiture  of  the  double  over-rnlad. 
value  :  this  presumes  that  all  predial  tithes  are  such  as  may  be  set  out }      Obfeetioa  to 
agi^tment-tithe  cannot.     If  it  were  the  tithe  of  the  grass,  it  would,  when  ama^m  thstU 
severed  from  the  ground,  be  subject  to  the  same  rules  as  hay  or  any  other  J^bJ^toJj^ 
tithe  severed  in  any  otlicr  way  ;.  but  if  hay  or  turnips  pulled  up  are  given  to   been  unmemo- 
profitable  cattle,  as  cows  or  sheep,  two  tithes  are  due  -,  one  for  the. hay  on   riallj  payM>le, 
severance,  the  other  for  the  increase  of  the  cattle  ;  sd  if  the  grass  agisted  I'^t  wia/>pl^ 
paid  a  tithe  on  severance,  a  second  tithe  would  be  due  for  the  mcrease  j  biit  J^'^mbo^ 
the  law  b  otherwise ;  it  cannot,  therefore,  be  a  tithe  due  for  the  grass  on  se-   rlailypaid, 
veraoce,  but  for  the  depasturing  of  the  cattle,  and  the  value  of^he  grass  is  over-mled. 
only  the  mode  of  ascertaining  the  value  of  the  agistment.    The  rule  that     .  ^^»  o»  a 
agistment-tithe  shall  be  paid  by  the  occupier,  not  by  the  owner  of  the  cattle,  *"**  SiSSorv* 
is  a  mere  rule  of  convenience.  1  Roll*s  Abr.  858.    Deg.  p.  8,  c,  6.    If  it  \^f^  tib^? 

•  '  were   was  not  neces- 

sary fo  make  all  the  persons  who  were  liable  to  the  contributido,  or  to  be  called  on  for  the  whole  by  the 
rector,  parties,  so  as  to  bind  them  by  the  decree. 

(1)  Ante,  p.  360.  (3j  ^inte,  rol.  I,  p.  701.  (3)  ^n/^,  vol.  I,  762. 


/" 


Tithe  casi». 

Cirth.  890.  2  Sadk.  655.  Skin.  560(1).  Th(«eautkoi1liei^^||^'^li^ 
tithes,  to  those  due  of  comtnou  right,  as  well  as  others.  ~.  ^^/^^^^^^  {or  the 
"that  a  tract  of  country  may  prescribe  j  an  Individual,  ^*Zy'j^iiA  reared  for 
not.  1  Bamar.  K.  B,  71.  .vy  *enaat  changes  hiB 

PlmMT.iaA  Rxchardn,  for  the  plaintiff,  argued  ,  v^^  ^Yk^  first  j  ^  must 
t'lon  by  presumpUon  of  a  grant  waa  only  anot^^^./  ^,iid  have  been  due  im- 
iit  now  decimando,'  for  wherever  thfe  evidence  y^/  j^pq  ievent.  Acoordioirly 
dfortim  it  must  support  the  present  defer  /./^^  considers  the  tithe  of  corn 
fence  is  therefore  determined  by.  the  e-  //\^^  of  wool  and  other  mncd 
The  case  of.Sco«  and  Airep  does  not  »  //  ^^^^^  considering  agistm^it- 
pute  between  two  claimants  of  tith  /  '^ygonal  tithes ;  mixed,  as  being 
distinct  from  the  title  to  the  lands.  .^  ^  ^  money  payment  only.  Lia- 
*ave  the  land,  was  in  possession  /  ^  pradialu  r  «•  e.  fesembling  predial 
tenant  together  with  1;he  land  y^  .d  tithe.  They  also  a^oed  that  the  som 
that  have  ever  been  taken,  '  ^uire  land  was  so  smaU  that  it  could  aot 
all,  whether  he  has  had  a*"  ^^^^1  agistment-tithe.  The  or^al  bfll  being 
OUve,  Bunb.  284  (2).  T^  ^^  ^^ss  biU  could  not  be  filed  to  estabtirii  a  sio- 
a  demise  of  the  tithes  r  ^^^  ^^edial  tithe  had  been  demanded, 
diose  titiws  of  htm  ^^^n.— We  are  clearly  satisfied  tiiat  this  is  a  praM» 
agahiai  the  prm(' y^i^i^^^  distinction  is,  that  predial  tithes  arise  immedi- 
other  point,  ^^^^J^^i  ^^^^^  ^^  mixed  which  arise  mediately,  through  the 
daimed  in  a  '^/y^'  The  arguments  used  on  the  part  of  the  farmers  prove, 
or  of  Suss*-  ^/>f/^inanncr,  that  agistment-tithe  is  the  tithe  of  the  gnn 
^^S^^  jfiy^otfi  it  arises  immediately  from  the  soil.  The  mode  in 
di^nr  ^/^  >^^^feDt  sortd  of  tithes  have  been  classed,  by  writers  upon  die 
^  d^^  b^^^  ^'^^^  weight  in  such  a  qnestion ;  and  the  statute  of  Ed.  (^. 
5^  J^i^*^  ^°'  ^^'^  "^^  seem  intended  to  draw  an  accurate  line  between 
:  ;^^t  species  of  tithes.  It  affixes  a  penalty  on  not  setting  oat  predial 
^^^t  must  be  understood  as  rdatmg  to  those  only  which  are  capable 

^e  next  question  arose  upon  the  description  of  the  places  for  which  the 
^tis  was  claimed.    One  of  the  divisions  was  proved  in  evidence  not  to  be 


^imBhip  or  hamlet ;  but  it  was  proved  that  the  lands  described  in  the 
^f  that  name  were  known  as  a  division  or  district  of  the  parish,  and  the 
2^unds  were  defined  in  evidence. 

It  was  objected,  that  one  who  claims  to  establish  a  modus  or  other  custom 
sgainst  general  right,  must  define  accurately  and  truly  the  place  to  be  cover- 
ed by  it.  The  words  "  townships,  hamlets,  or  districts  of  A.,  B.,  and  C.,** 
cannot  he  taken  to  mean  that  each  of  the  three  is  a  township,  a  hamlet,  and 
a  district ;  and  if  that  were  the  meaning,  it  is  disproved  in  evidence  as  to 
one  at  least.  If  it  is  left  indefinitely  as  to  each,  that  it  is  either  a  township, 
or  a  hamlet,  or  a  district,  this  is  bad  ;  there  may  be  a  hamlet  of  A.^  and  a 
district  of  A. ;  For  which  is  the  niodttf  claimed  ^  Upon  tiie  liice  of  die  bill 
they  may  all  be  districts,  and  not  townships  or  hamlets ;  one  of  them  is  so 
in  fhct  But  althougli  a  township  or  hamlet  is  a  known  legal  definite  quan- 
tity of  lands,  a  district  is  not :  as  the  bounds  are  not  considered  by  the  law 
as  certain  and  definite,  they  must  be  defined  by  metes  and  bounds  in  hyiiig 
the  modui.  Scoit  v.  Atlgood.  Here  not  even  the  computed  number  of  acres 
is  set  forth.  The  averment  that  these  districts  are  distinguished  by  well 
known  boundaries  and  limits,  cannot  avail ;  in  every  case  the  setting  out  d 
boundaries  might  equally  be  dispensed  with  by  an  averment  that  they  were 
well  known. 

The  court  thought  the  description  sufficient.  In  that  part  of  Yoritshire^ 
consisting  of  extensive  moors,  the  parishes  are  divided  into  certain  districts, 
which  are  as  well  known  divisions  as  the  parish  itself  3  here  the  districts  are 
stated  to  be  distinguished  by  well  known  bounds ;-  if  that  is  true,  as  is  provdi 
in  evidence  to  be  the  case,  it  seems  perfectly  useless  to  set  out  the  limits  in 
the  bill. 

Another  objection  was^  that  the  modui  was  daipied  for.  the  oiwaeis  and 

occupien. 
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TJTHB  CASES.  4t% 

xeapief»i  wb^rou  tbe  owners  as  sadi  eould  not  claim  a  castom  to  be  et«         1706. 

ot  from  titbe0>  for  none  are  doe  from  tbem.  '  acAtm 

The  objection  was  0Ter«rDled.  J^ . , 

^  -^^  ''  TRinirr  coula" 

f  ^ ,  ^^      '  objected  that  the  bill  did  not  state  the  modut  to  be  demandable  at 

^^^  *y  ayerred  it  to  have  been  immemorially  paid»  not  that  it  was  im« 

^^^  ^  payable.     It  may  be  that  the  modu$  may  now  be  foond  incon- 

^^^^  '  formers ;  there  is  no  averment  that  it  is  mutually  binding. 

^J^  iL  ^  *e  been  raised  and  paid  by  the  owners  and  occupiers  or  some 

^.^^^  no  ayerment  of  a  right  to  demand  it  against  any  one  ;  the 

^^3^  %  '>^c  in  common  cases  to  pay  a  satisfoction  for  the  tithes ; 

^c  ^  Mfic  averment,  therefore,  to  make  them  liable  to  pay  a 

X*^   #      tmption  of  the  occupiers  from  tithes. 

^  #  %  .ivered  that  the  claim  of  exemption  from  payment  of  tithes 

^  ^  '\  ^ther  satisfriction  for  the  same  than  the  sam  of  4t.  Ad.  was  ad 

>i  that  sum  being  due  and  payable.  A  sum  payable  as  a  modw  for 
.t  of  land,  as  an  antieiit  fium,  &a  is  in  its  nature  demandable  from  any 
apier  of  any  parcel  of  the  place  covered  $  an  averment  of  its  being  so 
would  be  supei^uous.  It  is  stated  to  have  been  paid  in  fact  by  owners  and 
occupiers  or  some  of  them  }  that  is,  by  some  of  them  for  themselves  and  the 
rest,  all  being  liable.  The  introducing  the  "  owners"  as  liable  to  it,  may 
be  understood  only  as  referable  to  those  owners  who  are  liable  to  it  from 
their  situation  as  being  both  the  occupiers  and  owners  of  their  lands ;  or  it' 
may  be  understood  that  both  the  owners  and  occupiers  are  liable,  and  the 
deigyman  has  double  security  for  his  demand.  Owners  may  be  liable. 
Cialrke  v.  Ord,  Cowper  v.  Andrews^  Hob.  38. 

The  Court  over-ruled  the  objections. 

The  averment  that  the  sum  due  as  a  modut  had  been  hnmemorially  raised 
by  way  of  contribution,  was  argued  to  be  contradicted  by  the  evidence.  In 
fiict  no  contribution  had  ever  b^  made  |  the  money  was  sometimes  paid  by 
a  few  frnrmers,  more  frequently  raised  out  of  the  toll  of  a  cattle-gate,  to 
which  the  proprietors  of  the  three  districts  were  not  all  entitled,  nor  were 
the  others  exclusively  the  owners  of  it ;  at  other  times  it  was  paid  out  of 
the  profits  of  some  quarries  which  belonged  to  a  manor,  of  which  the  owners 
of  lands  in  those  districts  were  entitled  to  the  profits.  It  was  insisted -than 
the  averment  of  payment  by  contribution,  being  introduced  as  a  part  of  the 
modns,  must  be  proved  j  the  fact  of  contribution  cannot  be  shewn  iti  any 
instadce,  and  the  payments  out  of  the  cattle-gate,  in  particular,  have  no  re* 
semblance  to  a  contribution  among  the  tenants  of  these  lands ;  it  is  a  pay- 
ment by  other  persons. 

Tile  court  thought  the  evidence  sufficient  to  support  the  averment  of  a 
contribution;  as  between  the  rector  and  the  farmer  the  fiict  of  payment 
alone  is  material  y  the  contribution  stated  is  not  a  part  of  the  modus  itself; 
it  is  not  averred  to  be  necessary  that  the  rector  shadl  call  upon  each  farmer 
for  his  share,  and  take  the  risk  of  their  general  payments.  He  is  entitled 
to  call  on  any  one  for  the  whole }  as  between  him  and  the  tenants,  the  satis^ 
faction  for  tithes  is  then  complete.  The  bill  goes  on  to  state  how  the  one 
who  has  paid  the  whole  Shall  be  reimbursed  by  contribution;  but  contri- 
bution may  be  made  in  any  manner  the  tenants  may  agree  3  and  whether  in 
&ct  it  may  in  every  case  have  been  levied  from  all,  in  just  proportions^  or 
whether  the  money  of  strai^rs  may  not  have  been  mixed  in  the  payment 
of  this  trifling  sum,  are  questions  of  no  moment  as  between  the  rector  and 
the  tenants }  being  in  its  nature  contributory,  every  payment  must  be  refer- 
red to  that  nature,  and  is,  as  between  the  rector  and  the  tenants,  a  payment 
by  contribution. 

The  following  objections  were  also  taken  to  the  form  of  the  bill.  That 
the  modus  being  contributory,  all  persons  who  were  liable  to  the  contribu- 
tion, or  to  lie  called  upon  for  the  whole  by  the  rector,  should  have  been 

made  parties,  so  as  to  be  bound  by  the  decree*  

That 
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-^That'  the  rector>  the  college^  being  an  eleemosynary  foundalion,  pf  whidi 
the  King  is  visitor^  the  Attorney  General  should  have  been  a  party. 
/That  the  bill  was  bsM^  as  joining  suits  improperly.  It  prayeil  liberty  to 
examine  aged  witnesses  de  bene  esse,  and  that  their  testimony  might  be  re- 
corded, and  then  went  on  to  pray  relief  in  the  same  matter  to  which  the  ex- 
amination of  those  witnesses  went. 

These  objections  were  oTer-mled. 
An  i9sae  was  directed  to  try  the  modus. 


Ad  instrament 
purporting  to 
be  an  endow- 
menty  without 
the  Ml,  and 
another  pur- 
porting to  be 
mnvupeximM 
thereof  under 
the  seal  of  the 
bishop,  were 
rejected  as 
coining  out 
of  prirate 
hoada  uncon- 
nected with  the 
matter  in  dis- 
pute. 

A  terrier 
found  in  the 
wchitenron's 
registry,  is  ad- 
missible. 

A  terrier,  al- 
though not 
ngoA  hj  the 
iiupropnate 
rector,  nor  by 
any  powmfor 
h'lm,  is  evi- 
dence against 
him  as  to  tithes 
due  to  him  in 
the  parish. 


M.  37  Geo.  3.     1796.    Scacc. 
Potts  V.  Durant,     [3  Anstr.  789.]    Gwill.  1450. 

TFIE  plaintiff  claimed  tithes  as  vicar  of  Pllxton  in  Suffitlk.  He  offsred 
as  evidence  of  his  rights  an  instrument  without  a. seal  remaining*  wliich 
purported  to  be  an  endowment^  dated  1321,  and  another  dated -1412,  hav- 
ing a  seal  annexed,  purporting  to  be  an  inspeximus  under  the  seal  of  the 
bishop  of  Norwich,  and  containing  a  copy  of  the  former,  whidi  it  slated  to 
be  then  in  the  registry  of  the  diocese.  These  two  papers  belonged  to,  and 
were  produced  by  Mr.  Astle,  (the  keeper  of  the  records  in  the  Tow«er,  and 
himself  a  considerable  collector  of  antient  MSS.)  who  had  purchased  them 
at  the  sale  of  the  effects  of  the  late  Mr. -Martin,  an  eminent  coUector  (1).  He 
also  produced  a  record  in  the  archdeacon's  registry  of  that  diocese,  of  the 
induction  ofavipar  in  1321  (a  few  months  after  the  endowment)  to  the 
vicarage  "  de  novo  ordinatam*' — ^The  augmentation  office  and  bishop's  re- 

f'lstry  had  been  searched,  but  no  endowment  or  copy  of  it  could  be  foimd. 
he  rectory  belonged  to  the  nunnery  of  Flixton,  which  was  dissolved  by 
37  H.  8. 

« 

Barton,  Partridge,  and  Alexander,  for  the  defendants,  objected  that  this 
evidence  was  not  admissible.  .An  endowment  is  like  a  terrier,  an  ecclesias- 
tical muniment,  which  ought  by  law  to  be  kept  in  the  registry  of  the  dio- 
cese^ and  has  its  authenticity  from  being  found  in  that  repository.  The  oc^ 
kept  by  the  nunnery  ought  to  be  in  the. augmentation-office.  Unless  the 
instrument  comes  from  one  of  these  ofiiees,  it  is  not  entitled  to  be  reeeived 
as  an  endowment.  Atkins.y.  Hatton{^y  MUlerv,  Foster  (3).  So  in  the 
case  oJF  the  Chandos  peerage,  the  house  of  lords  rejected  a  piece  of  evidenoe 
coming  from  the  Ashmolean  Museum. .  The  production  of  the  copy,  verified 
under  the  seal  of  the  ordinary,  throws  a  suspicion  on  both.  The  only  motive 
for  taking  such  a  copy,  to  be  kept  with  the  original,  must  have  been  thai 
the  original  was  defaced  or  worn  ont  by  length  of  time. 

Graham,  Ptumer,  and  Fonhlanq}^,  on  the  other  side.  The  general  incli- 
nation of  the  courts  in  modern  times  has  been  to  consider  objections  to  tes- 
timony as  applyingto  the  credit  rather  than  the  admissibility  of  the  evi- 
dence. In  this  case  the  credit  of  the  instruments  is  unimpeachable.  It  is 
%  proved  by  the  induction  of  the  vicar  1321>  that  there  was  an  endovrment 
.  then  lately  made,  which  is  not  found  in  any  of  the  proper  repositories.    It 


•  (1)  Mr.  Martin  obtained  thia  and  many 
other  MSS.  through  his  wife,  who  was 
widow  of  Mr.  L«neve,  the  keeper  of  the 

'  records  of  th^  chapfer-lioune,  Wetttminster, 
in  which  many  of  the  writings  of  the  small- 
er monasteries  are  deposited ;  hence  it  was 
;suggrated,  that  they  had  originally  come 
'  from  that  repository.    These  circumstances 
'  were  stated  by  Mr.  Astle  to  tlie  court,  on  his 
'  being  examined  to  prove  the  exhibits.  After 
the  decision  of  tiie  court,  rejecting  the  evi- 
dence, the  counsel  for  the  defendants  pressed 
to  have  ^aye,  to  exhibit  interrogatories  to 
'  prove  the  Ikcts,  and  also  to  prove  the  seal  to 

*  be  the  bishop's,  and  the  d»eds  to  be  in  the 
1  mode  of  writing  used  in  the  time  they  bore 

date^  tliSt  these  facts  might  appear  on  the 


recdrd  for  the  purpose  of  a  re«bearing  or  ap- 
peaL  They  insisted  on  the  piobs&Uty  of 
Mr.  Leneve  having  taken  ont  these  MSS. 
from  the  registry  and  forgotten  to  restoie 
ihcm,or  died  before  having  an  opportunl^lo 
do  so  :  that  this  testimony  had  been  liemre 
the  court,  and  considered  aa  fiuts  in  the 
cause,  though  not  on  the  record^  and  that 
they  ought  therefore  to  be  put  in  such  a 
form  as  to  have  the  same  wel^t  ou  re-hear* 
ing  or  appeal.  The  court  taught  tihe  ap- 
plication to  add  to  the  record  after  the  de- 
cree irregular,  and  it  was  refused  acooid- 
ingly. 

(2)  AnU,  p.  403. 

(3J  ^fOf,  p.412. 
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i«  {Nrov«d  that  ikA^  ia  of  the  hand-wrlthig  of  that  time ;  and  it  Is  impossible 
to  shew  an  interest,  either  at  that  time  or  afterwards,  by  those  persons  from 
whom  Mr.  Astle  purchased,  to  fabricate  a  forgery.  Even  a  terrier  may,  by 
the  determination  of  the  court  of  King*s  Bench  in  Miller  y.  Foster,  be  re- 
ceived in  evidence,  although  coming  out  of  private  custody.  But  the  cus- 
tody^ of  a  terrier  is  more  nearly  of  the  essence  of  the  instrument ;  it  becomes 
a  terrier  by  being  returned  to  the  bishop.  An  endowment  is  like  any  other 
grant  The  custody  is  immaterial,  unless  as  a  circumstance  affecting  the 
credit  of  the  evidence  produced.  The  most  suspicious  of  all  custody  is  that 
of  the  party  interested  in  the  contents  ;  yet  all  deeds  and  charters  relating  to 
private  concerns  are  in  that  custody.  The  register  of  the  diocese  is  the  re- 
pository of  ecclesiastical  endowments,  and  other  deeds,  as  the  private  char- 
ter-chest  of  an  individual  is  expected  to  hold  the  muniments  of  his  estate. 
Yet  evidence  adduced  from  other  quarters  may  be  good.  It  is  not  true  that 
the  r^istry  of  each  diocese  contains  all  the  muniments  which  properly  ought 
to  be  lodged  there ;  many  are  extremely  defective,  none  perfect.  There 
being.no  endowment  of  this  vicarage  found  there,  while  it  is  clear  one  did  < 
exist,  proves  a  deficiency  in  this  case.  The  Augmentation- office  is  still 
more  imperfect.  On  the  dissolution  of  the  monasteries,  few  of  them  had 
any  desire  to  preserve  their  muniments  for  the  use  of  their  plunderers. 
Many  carried  them  to  Rome,  others  suffered  them  to  be  dispersed  in  private 
hands  ;  manj  of  which  have  been  saved  and  collected  by  the  curiosity  of 
individuals.  If  a  man  has  lost  a  deed  for  any  space  of  time,  does  it  lose  its 
authenticity  by  ever  having  been  in  the  casual  possession  of  a  stranger  ?  It 
■Mist  even  be  argued  that  a  document  which  has  ever  been  suffered  to  go  out 
of  the  public  custody,  although  afterwards  restored,  has  for  ever  lost  its 
claim  to  be  admitted  as  evidence.  In  this  case,  the  endowments  coming 
into  private  hands  is  accounted  for  either  from  the  history  of  the  dissolution 
of  the  monasteries,  or  by  supposing  it  to  have  been  taken  out  of  the  regis- 
try by  Mr.  Leneve.  Supposing  the  original  endowment  not  to  be  admis- 
sible, as  not  having  a  seal  nor  the  authenticity  derived  from  public  custody, 
thai  will  let  in  the  i/i^/^evimtM  as  evidence.  It  is  a  copy,  and  the  original  lost. 
The  seal  proves  itself  independent  of  all  other  circumstances  (I).  Even 
a  newgitint  from  a  corporation  is  so  proved. — The  production  of  the  6rst 
without  a  seal,  which  is  the  essence  of  a  deed,  explains  the  necessity  of  the 
cotaTcnt  obtaining  from  the  Bishop  this  confirmation  of  its  existence.  The 
case  of  the'  Chandos  peerage  turned  upon  the  nature  of  the  paper  pro- 
duced)  it  Was  a  pedigree  made  out  by  a  stranger,  who  did  npt  appear  to> 
have  had  any  access  to  know  the  correct  history  of  the  family,  and  not  re- 
cognized as  authentic  by  being  placed  among  their  muniments. 

The  case  stood  over  for  the  apinion  of  the  Court  on  this  point. 

Macdonald,  Chief  Baron.— -This  cause  has  stood  over  for  the  Court  ta 
deliberate  on  the  admissibility  of  the  two  instruments  produced  by  the 
plaintiff.  The  objection  is  that  they  come  out  of  the  hands  of  a  private 
person,  instead  of  that  repository  which  the  law  has  allotted  to  such  instru- 
ments. It  was  attempted  to  trace  thefn  from  that  repository,  but  we  do 
not  see  sufficient  probable  testimony  of  that  fact,  and  can  only  consider 
them  as  coming  out  of  private  custody.  The  present  possessor  bpvight  them 
out  of  another  private  collection ;  we  can  trace  them  no  further.  As  the 
distinctions  upon  this  subject  are  not  very  clearly  defined,  we  have  consulted 

with 
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(1}  The  following  note  was  found  in  the 
lund-writia^  uf  Mr.  Martin,  out  of  whose 
po8se0&on'the  endowment  was  parchaaed  by 
Mr.  AfAt, 

**  The  Honourable  James  West,  esq.  mem- 
ber of  parliament  for  St.  Alban's,  has  the 
original  deed,  in 'which  the  abbot  and  con- 
vent of  St.  Edmnad'a  Bury,  convey  to  St. 
Sariour's  Hospital  in  BurVi  two  portions  of 
tithes  of  the  demesne  of  Herringwell  in  Suf- 
folk.   This  deed  was  produced  before  tlie 

▼OL.  II. 


four  barons  of  the  exchequer,  oa  hearing  the 
caiose .  between  Burton^  clerk,  and  HMen^ 
esq.,  concerning  the  tithes  of  Herringwell-^ 
farm,  in  1756.*' 

Upon  referring  to  the  minutes  in  the  ex- 
chequer chamber  book,  28th  February  1756, 
it  appears  that  a  deed,  corresponding  to  the 
above  description,  was  read  in  evidence. 

Mr.  West  was  a  great  antiquary  and  ool^ 
lector  of  curious  MSS. 


«  A 
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1790.  with  others  of  th^  Judges,  bow  far  the  cuvrts  ought  to  go  in  admitUng  fiuii 
P0TT8  testimony ;  and  we  are.  satisfied  that  this  is  an  attempt  to  go  further  thair 
the  courts  ever  have  gone  or  ought  to  go.  The  instmments  come  out  of 
the  custody  of  d  private,  person^  perfectly  unconnected  with  the  matters  con- 
tained in  them.  In  general  an  ancient  manuscriptj  the  actual  execntbn 
of  which  cannot  now  he  otherwise  proved,  receives  authenticity  from  its 
heing  found  in  that  place  in  which  such  an  instrument  ought  properly  to  be. 
It  is  ,true  that  where  a  connection  can  be  established,  so  as  reasonably  to  ac- 
count for  the  custody  in  which  the  instruments  are  found,  the  courts  have 
somewhat  relaxed  the  rule,  and  admitted  them  to  be  read,  though  not  coming 
from  exactly  the  most  proper  repository.  In  Miller  v.  Foiier,  I  have  reason 
to  believe  that  the  court  of  King*s  Bendi,  in  granting  a  new  trial,  proceeded 
upon  the  ground  of  the  connexion  between  the  terrier  and  the  custody  in 
which  it  was  3  and  a.  strong  corroborating  eireumstance  in  that  case  was. 
that  the  terrier  was  found  annexed  to  an  old  lease  of  the  prebend  c^  neeiiy 
the  same  date.  But  where  the  custody  is  merely  private  and  wholly  uncon- 
nected with  the  subject-matter^  the  courts  have  never  gone  the  length  of 
admitting  such  papers  in  evidence.  In  the  present  case  there  are  consider- 
able  circumstances  to  induce  a  belief  of  the  authenticity  of  the  inatnuneata 
produced  ^  the  unimpeachable  character  of  the  gentleman  by  whom  they 
are  produced,  the  improbability  of  any  person  having  had  au  interest  to  fii* 
bricate  them,  the  appearance  of  the  instruments  themselves,  and  ihe  corra* 
boration  given  by  the  induction,  which  mentions  an  endowment  to  have 
been  then  lately  granted,  would  probably  be  sufficient  to  convince  any  mind 
of  their  authenticity,  if  Ihey  eould  be  received  in  evidence  consistently  with 
the  rules  of  law.  . 

The  plaintiff  ofiered  in  evidence  a  terrier  signed  by  the  vicar  and  inhnbi* 
tanta ;  it  was  found  in  the  registry  of  the  archdeacon  of  the  diocese. 

Burtmi  objected  on  behalf  of  the  impropriate  rector,  (who  was  also  pro* 
prietor  of  the  greatest  part  of  the  parish,)  that  this  was  not  admissible  as 
uot  coming  out  of  the  proper  repository. 

The  court  said  that  .terriem  were  in  fiict  often  deposited  there,  and  over'- 
ruled  the  objection.  « 

He  then  objected  that  the  terrier  waa.not  evidence  as  between  the  rector 
and  vicar  in  ascertaining  the  tithes  <^  each.  A  terrier  is  an  ecdcsiaatical  n- 
strument  directed  by  the  bishop  to  ascertain  the  glebe  lands  of  the  chmeh, 
and  the  portions  of  tithes  out  of  the  parish.  To  that  extent  it  has  authen- 
ticity as  a  legal  instrument.  The  tithes  in  the  parish  are  not  regularly  m- 
duded  iu  it.  They  are  indeed  in  practice  always  inserted,  and  the  terrier 
becomes  evidence  between  the  vicar  and  the  inhabitants  by  being  signed  by 
both.— As  against  the  rector  be  contended  that  it  was  not  admissible  on 
either  ground. 

He  informeil  the  court,  however,  that  he  recollected  a  case  in  which  the 
same  objection  was  made  m  this  eourt  while  Lord  Chief  Baron  Skinner  pre- 
sided in  it :  the  court  were  divided  in  opinion  and  came  to  no  determinatioD 
tUl  after  his  death,  when  Lord  Chief  Baron  Etbb  and  a  majority  of  the 
court  being  in  favour  of  the  testimony,  it  was  admitted. 

.  'The  court  over-ruled  the  objection. 

The  plaintiff  proved  that  he  was  entitled  to  some  tithes  in  kind,  but  a 
composition  having  been  received  by  his  predecessors  for  many  years,  k 
could  not  through  the  negligence  of  all  parties  be  ascertained  what  tithes 
in  particular  were  due  to  him. 

The  court  directed  an  issue  to  try  whether  he  was  endowed  of  anv^  and 
what  tithes.  ^ 
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M.  37  Geo.  3.     1796.    Scacc.  ..^^ 

fFoilaston  v.  Wright.     [3  Anst.  801.]     GwUl.  1454.  J^ 

THE  liberty  of  Shenton  in  Leicestershire  lies  principally,  if  not  wholly^   ^  ^^^i  will  not 
in  the  parish  of  Market  Bosworth*     It  contains  about  1400  acres.  The  lie  to  establish 
plaintiff  Woolaston  was  lord  of  the  liberty,  and  owner  of  the  greatest  part  a  moc^x  which 
of  it ;  the  other  plaintiffs  were  the  tenants  occupying  his  lands  there.     An  ^  SSj*^^^.u^^* 
inimemorial  payment  had  been  made  by  the  lord  of  the  liberty  to  the  rector  of  ^  ^^  ^  ^|^^^ 
Gibson,  in  lieu  of  tithes  of  some  part  of  the  liberty  to  which  he  was  entitled,   of  particular 
There  was  evidence  that  the  land  titheable  to  the  rector  of  Sibson  was  nine-,  lands  was 
teen  yards  of  land,  about  a  third  of  the  liberty.     A  money  payment  having  claimed  b^  the 
been  also  made  for  many  years  to  the  rector  of  Market  Bosworth,  the  loca-  differen^pa-  ^ 
lity  of  the  lands  titheable  to  each  was  in  process  of  time  forgotten.     The  rbhes,  one  of 
rector  of  Sibson  claimed  his  lU  a-year.     The  plaintiffs  admitted  his  claim,  such  rectors 
The  rector  of  Market  Bosworth  claimed,  aud  sued  for  tithes  of  the  whole  claiming  a  mo- 
liberty.     The  plaintiffs  filed  this  bill,  praying  that  the  modu$  of  71.  might  f^  tithw,  and 
be  established  ;  that  the  rector  of  Market  Bosworth  and  the  rector  of  Sibson  the  other ' 
might  interplead  as  to  the  tithes  to  l>e  covered  by  the  7/.  modm ;  and  that  claiming  tithes 
a  commission  might  issue  to  ascertain  what  lands  in  the  liberty  were  within.  {".H*"^*^*  ''^ 
the  parish  or  rectory  of  Sibson,  and  what  within.the  other  parish  or  rectory.  ^^.Jj  ^flJ^J^ 
The  rector  of  Sibson  admitted,  that  he  was  only  entitled  to  the  modiu  in  lieu  pieader  would 
of  the  tithes  of  lands  in  the  liberty  due  to  him.  not  lie. 

Newnham,  Burton,  and  Stanley,  for  the  rector  of  Market  Bosworth,  took    .  Acommis- 
the  following  objections  to  the  bill :  1.  That  a  bill  wUl  not  lie  to  establish  J^JJ^^^f  • 
a  modus  which  is  not  disputed  5  the  rector  of  Sibson  claims  nothing  else,   parish,  for  the 
2.  That  the  two  rectors  claiming  different  things,  the  one  tithes  in  kind,  the  purpose  of 
other  a  modus,  could  not  be  called  upon  to  interplead.    3.  That  the  com-  tithing,  cannot 
mission  could  not  be  granted.     4.  That  the  other  owners  of  the  lands  he  granted. 
in  the  liberty  ought  to  have  been  parties. 

Partridge,  Plainer,  and  Sutton,  for  the  plaintiffs.  The  rector  of  Market 
Bosworth  claims  tithes  of  the  whole  liberty.  If  it  is  all  in  his  parish,  we 
are  entitled  to  sue  to  establish  a  money  payinent  to  another  ecclesiastical 
person  as  a  discharge  against  the  rector.  H  it  is  not  in  his  parish,  he  has 
no  interest  in  it,  and  cannot  take  the  objection.  The  rector  a(  Sibson  does 
not  object.  An  interpleader  lies  where  two  persons  claim  the  same  right. 
The  r^ht  in  dispote  is  the  tithes  of  a  portion  of  the  liberty  -,  when  that 
question  is  disposed  of  between  the  two  rectors,  the  mode  of  payment, 
whether  by  modus  or  in  kind,  is  a  collateral  circumstance  not  essential  to 
the  right. 

Supposing  it  to  be  settled,  that  a  commission  cannot  issue  to  settle 
the  boundaries  ctf  parishes,  for  the  purpose  of  tithing,  yet  the  other 
part  of  the  prayer  may  stand  ;  we  pray  a  commission  to  ascertain  the  boun- 
daries of  the  parish  or  rectory.  The  rectory  may  not  be  co-extensive  with 
the  parish.  If  this  is  a  portion  of  tithes  of  the  rectory  of  Sibson  in  the 
parish  of  Market  Bosworth^  (as  rather  seems  to  be  the  case,)  a  commission 
to  ascertahi  the  boundaries  of  tho  rectories  can  only  affect  the  rights  of  the 
tithe-owners,  without  having  any  effect  on  the  parochial  rights.  This  will 
take  it  out  of  the  case  of  Atkins  v.  Hattort  (1 }.  As  to  the  4th  objection,  it 
a(^pears  that  the  modus  is  payable  by  the  owner  of  the  liberty,  who  is  owner  of 
most  of  the  lands  -,  as  being  the  person  who  pays,  the  presumption  is,  that 
the  lands  covered  by  his  payment  are  those  which  belong  to  him,  stated  in 
the  bOl.  The  law  will  not  presume  that  he  is  paying  for  the  exemption  of 
other  lands  than  his  own. 

The  court  were  of  opinion  for  the  defendant,  on  all  the  objections. 

The  bill  was  dismissed  (2). 

M.  87 

(i)  Ante,  p.  403.  worth,  for  an  account  of  tithes  in  kind  of 

(2)  In  Easter  term  following,  the  cause      the  lands  held  by  the  defendants  in  Shentoo. 

«f  Wrigki  V.  Four  came  on  to  be  argued.      They  set  up  as  a  defence  the  payment  of  7L 

The  plaintiff  nied  as  rector  of  Market  Bos-      a-year  to  the  rector  of  Sibson,  in  lien  of  tithes 
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M.  37  Geo.  3.   1/96.    Scacc. 

7\tmer  v.  Williams.    [3  Anstr.  829.]    Gwill.  1456. 

The  Rgistmeat  filHIS  was  a  bill  for  tithes  of  the  agistment  of  barren  and  unprofitabTe 
P*'***^^?,"  T  ^  cattle.  The  defendant  in  his  answer  said  nothing  as  to  sheep,  and  his 
thcicnerardc^  depositions  also  went  only  to  other  cattle  depastured.  The  plaintiff  proved 
scription  of        that  sheep  had  been  agisted  on  the  farm. 

Agistment  of  BuHon  and  Thompson  objected,  that  by  this  loose  mode  of  laying  the  de- 

^*TtVi°**  °r  «»and>  ^^^  defendant  was  entrapped  into  a  belief  that  only  great  cattle  were 
U^v  and  where  inquired  after,  and  had  directed  his  attention  to  them  only.  Although  sheep 
abSl,  there-  are  properly  cattle,  yet  in  common  language  they  are  seldom  meant  to  be 
fore,  claimed  included  in  that  general  term.  In  suits  for  tithe  of  agistment,  it  is  the  uni- 
tithca  of  bawen  y^^^i  practice  to  demand  it  for  sheep  expressly,  and  there  is  a  good  reasoo 
ISle'c"  tUel  not  for  it.  Sheep  are  not  supposed  to  be  barren  and  unprofitable  cattle  ;  they 
expressly  sta-  always  yield  either  lambs  or  at  least  wool  j  agistment  tithe  can  only  be  doe 
ting  sheep,  the  inhere  they  are  sold  out  of  the  parish  before  shearing  time,  so  as  to  becouie 
court  thought      unprofitable. 

misled  by  the  Plumer  and  Richards  on  the  other  side. 

looseness  of  the  The  court  thought  the  defendant  misled  by  the  loose  mode  of  laying  the 
demand,  and       demand,  and  refused  to  direct  an  account  as  to  the  agistment  of  sheep. 

refused  toduyct  xhere  beinff  contradictory  evidence  as  to  agistment  of  other  catdc,  an  issue 

an  account  of  ...  R  jo 

theagbtmentof  ^^»*»  directed. 

sheep,  though  the  plaintiff  proved  that  sheep  had  been  a^sted. 

M.  37  Geo.  3.    1796.    Scacc. 
fTood  V.  fFray,    [3  Aiistr.  838.]     GwiU.  1457- 

kidfoTc^rtdn  THHE  plaintiff,  lessee  of  the  rectory  of  Aysgarth  in  Yorkshire,  ondcr 
lands,  consbt-  Trinity  College,  Cambridge,  sued  for  several  species  of  tithes,  more 

ing  of  a  sped-  especially  agistment  tithes.  TVo  of  the  defendants,  Wray  and  Chapman, 
ed  number  of  answered  jointly,  setting  up  moduses  to  cover  hay  and  agistment-tithes. 
of'an  imtfcnt*  Chapman  said  he  held  as  owner  "  certain  lands  within  the  township  of  T., 
farm  within  the  consisting  of  20  acres,  or  thereabouts,  and  also  of  seven  beast-gates  or 
township  of  A.,  cattle-gates  in  certain  open  pastures  there  called  A.  and  B.,  together  with 
without  giving  common  of  pasture  on  the  moors  or  commons  within  the  township  ;  and 
^scnp^n  of  ^^^^^  ^^^  farm,  lands,  or  grounds  are  part  of  an  antient  estate  within  the 
the  hinds,  or  ^^^  township  which  heretofore  belonged  to  J.  C. ;  the  other  part  whereof 
naming  the  consists  of  eleven  acres  of  meadow  land,  or  thereabouts,  and  three  beasl^ 
parcels,  or  de-  gates,  or  cattle-gates  ;  and  which  said  last-mentioned  premises  also  belong 
bonn^^  to  the  said  defendant,  but  during  the  said  years  were  let  out  to  tenants." 
and  without  de-  '^^^  answer  then  set  forth  that  the  said  defendant  held  as  owner  ''  certain 
scribing  the  other  lands  there,  consisting  of  twenty-seven  acres,  or  thereabouts,  which 
andent  farm,  vfere  parcel  of  an  antient  estate  within  the  said  township  which  theretofore 
Se?  over-'  l>«lo«»ged  to  W.  A.,  and  the  other  part  of  which  consisted  of  twenty-eight 
ruled' for  un-  acres,  or  thereabouts.'*  The  description.of  the  lands  held  by  .the  defendant 
certainty.  Wray  was  similar,  being  parcel  of  another  antient  estate.— -They  then  set 

forth  certain  moduses  payable  for  these  antient  estates  respectively.  There 
was  evidence  to  shew  the  extent  and  boundaries  of  the  several  antient 
estates. 

Burton,  Hollist,  and  Bell,  for  the  plaintiff,  objected  that  the  description 
of  the  places  covered  by  the  moduses,  was  not  sufficiently  certain.  The  an- 
tient farnis  ought  to  have  been  set  out  by  metes  and  bounds.-  Here  even 
the  name  of  each  antient  fiirm  is  not  given,  nor  the  names  of  Uie  owners  or 
occupiers  of  the  other  parcels  not  held  by  these  defendants. 

Partridge 

of  some  part  of  Shenton,  and  gave  evidence  issue,  to  try  whether  the  payment  of  7/.  to 

iVom  terrier^  land-tax  assessments,  &c.  of  the  rector  of  Sibson,  is  in  lieu  of  the  titiiei 

the  nature  of  the  payment    The  court  (at  of  all  or  any  piurt  of  the  deibndantfs  laiMto  ia 

the  sittings  after  Tiinity  term)  directed  an  Shentoa. 


WRAY. 


TITHB  CASES.  447 

'ParMlffe,Cartfpbeil,  and  Tophams  on  the  other  side,  insidted  that  the  de-  \1W. 

^rtption  was  sufficient  in  an  answer  where  only  the  general  nature  of  the         wood    > 
defence  is  necessary  to  be  set  forth.    The  evidence  supports  that  defence, 
and  makes  out  the  particular  description  required. 

Mac  DONALD,  Chief  Baron.— The  question  submitted  to  the  court  is, 
whether  the  answer  of  the  defendants  has  defined,  with  reasonable  precision, 
the  antient  estates  in  respect  of  which  their  several  moduses  are  claimed  ? 
They  have  not  given  any  description  of  the  particular  closes  held  by  them, 
otherwise  than  as  lands  of  certain  extent ;  they  do  not  nume  the  parcels, 
nor  describe  their  boundaries.  It  is  impossible  therefore,  upon  this  answer, 
to  say  which  are  the  lands  ascribed  by  them  to  each  antient  estate,  and  co- 
vered by  the  modus  attaching  upon  it.  The  description  of  the  antient 
estates,  of  which  these  lands  are  supposed  to  be  parcel,  is  equally  indefinite. 
They  are  not  named  nor  described  by  boundaries,  or  even  by  the  names  of 
the  tenants  of  the  other  portions  of  those  estates.  All  we  know  of  them  is, 
that  they  lie  in  some  part  of  the  township  of  T. ;  but  there  is  no  clue  to 
lead  us  to  discover  their  particular  locality.  It  is  very  true  that  in  an  an- 
swer considerable  indulgence  is  shewn  in  the  setting  forth  the  defence,  and 
the  evidence  here  makes  the  case  more  intelligible  -,  but  the  defendant  is 
not  to  lie  by  in  his  answer,  and  give  a  blind  description,  which  the  plaintiff 
cannot  meet.  1'here  must  be  such  reasonable  precision  in  the  description, 
as  woidd  enable  a  sheriff  to  give  possession  of  the  closes.  Would  this  de- 
scription be  sufficient  for  that  purpose  ?  No  issue  could  be  directed  upon 
this  defence.  'Vhe  issue  is  in  general  in  the  words  or  nearly  in  the  words  of 
the  answer ;  but  here  there  is  no  description  at  all  of  the  place  covered  by 
the  modus,  1'here  is  nothing  therefore  to  try  by  an  issue.  Where  there  is 
an  inaccuracy  in  the  answer  in  describing  the  defence,  an  indorsement  on 
the  posiea  may  remedy  the  error :  here  the  description  is  totally  wanting ; 
an  indorsement  therefore  could  not  assist  the  case. 

The  defendants  were  decreed  to  account. 


M.  37  Geo.  3.     1796.    Scacc. 
Chaytor  v.  Trinity   College j   Cambridge.     [SAastr.  841.1     Gwill. 

1459. 

WOOD,  the  lessee  of  the  college,  having  sued  for  agistment  tithe,  this  One  owner  of 
bill  was  to  establish  a  modus.     The  plaintiffs  filed  it  as  owners  and  Undsiaatowo- 
occupiers  of  lands  within  the  township  or  disti^ict  of  Thoresby  in  the  parish  •''JP  may  main' 
of  Aysgarth,  on  behalf  of  themselves  and  the  other  owners  and  occupiers  of  behalf  of  hlm- 
hinds  in  the  said  township,  to  establish  a  contributory  payment  of  Qs.  ik/.  in  gelf  and  all 
lieu  of  all  tithes  of  hay  and  agistment  in  the  township.     It  appeared,  iu  fact,   other  the  own- 
that  the  whole  township  belonged  to  the  plaintiff  Chaytor,  except  two  pieces  ^'?*  ^  ^^\ 
which  belonged  to  persons  not  parties.  J****"  *  w'"' 

Burton f  Hoiiist,  and  Bell  objected  that  this  not  being  a  parochial  moduSy  for  al7the  lands 
but  merely  for  a  particular  district,  could  not  be  sup|iorted  by  one  for  him-  in  the  township* 
self  and  the  other  proprietors,  but  all  must  be  parties.    The  allowing  one  to 
sue  for  the  rest  is  only  in  cases  of  a  general  right  claimed  by  aU  the  persons 
who  stand  in  the  same  rebtton  to  the  defendant,  as  the  inhabitants  of  a 
parish  against  the  rector,  or  the  tenants  ofa  manor  against  the  lord.     It  is  ^ 

to  save  multiplicity  of  suits,  arising  from  the  whole  parish  or  manor  being 
interested.  They  also  argued  that  a  contributory  modus  could  not  be  the 
subject  of  such  a  suit.  For  the  ground  of  allowing  one  to  support  the  in- 
terests of  all,  is,  that  their  rights  are  similar,  and  a  multiplicity  of  similar 
suits  is  avoided  by  it.  Here  the  rights  are  not  similar,  but  the  same. joint 
right,  and  only  one  joint  suit  can  be  brought  to  establish  the  modus^  in  which 
all  the  persons  interested  must  be  parties.  They  also  objected  *  to  the  de- 
scription of  the  lands  as  a  township  or  district ;  and  that  the  boundaries 
were  not  defined  lu  the  bill  by  abuttals^  nor  by  the  number  of  acres.     In  the 

evidence 
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17M.  were  a  rlik  arimng  from  the  nature  of  the  titbe>  as  doe  for  thegmtBi 
90AMM,  tiiereibrd  payable  by  the  owner  of  the  grass,  the  same  rule  must  hol4  as  tD 
VBiviTTcoLL.  ^'ommoiis ;  a  commoner  would  not  be  liable  to  agistmeni-tithe»  for  tiie 
CAMBBiDOB.  *  grass  is  not  his  j  but  the  law  is  otherwise.  Bunb.  8.  Animals  reared  for 
the  plough  or  pail  do  not  pay  tithe  when  young  5  if  the  tenant  changes  his 
mind  and  sells  them,  agistment -^ithe  becomes  due  from  the  first ;  this  must 
be  for  their  eating  ;  if  it  were  tithe  of  the  grass,  it  would  have  been  due  im- 
mediately, and  would  not  have  depended  on  a  future  'event.  Accordingly 
Archbishop  Winchelsea,  in  his  Institutions,  first  considers  the  tithe  of  com 
and  other  things  clearly  predial ;  he  then  treats  of  wool  and  other  mixed 
tithes,  then  of  pasturage,  lastly  of  personal  tithes,  considering  agistment- 
tithe  as  something  between  mixed  and  personal  tithes }  mixed,  as  b^og^ 
due  for  the  cattle  ;  personal,  as  consisting  of  a  money  payment  only.  Lda- 
wood,  IM,  treats  it  as  only  **  ianguam  pradialu  ;*'  i.  e.  resembling  predial 
tithes.  Watson  ranks  it  as  a  mixed  tithe.  They  also  argued  that  the  sam* 
of  <l«.  4d.  for  20,000  acres  of  pasture  land  was  .so  small  that  it  could  not 
possibly  be  meant  to  comprehend  agistment-tithe.  The  original  bill  being 
only  for  agistment-tithe,  the  cross  biU  could  not  be  filed  to  establish  a  mo- 
dus  Ibr  pr^ial  tithes,  for  no  predial  tithe  had  been  demanded. 

Macdonald,  Chief  Baron. — ^We  are  clearly  satisfied  that  this  is  a  predial^ 
not  a  mixed  tithe.  The  distinction  is,  that  predial  tithes  arise  immedi- 
ately from  the  soil ;  those  are  mixed  which  arise  mediately,  throogli  the 
increase  of  animals.  The  arguments  used  on  the  part  of  the  fBumers  prove^ 
in  a  satisfactory  manner,  that  agistment-tithe  is  the  tithe  of  tiie  grass 
eaten,  and  therefore  it  arises  immediately  from  the  soil.  The  mode  in 
which  the  different  sorts  of  tithes  have  been  classed,  by  writers  upoo  die 
subject,  can  have  little  weight  in  such  a  question ;  and  the  statute  of  Ed.  ^. 
so  much  relied  on,  does  not  seem  intended  to  draw  an  accurate  line  between 
the  different  species  of  tithes.  It  affixes  a  penalty  on  not  setting  out  fwedial 
tithes ;  that  must  be  understood  as  relating  to  those  only  which  are  capaiUe 
of  being  set  oiit. 

The  next  question  arose  upon  the  description  of  the  places  Ibr  which  the 
modus  was  claimed.  One  of  the  divisions  was  proved  in  evidence  not  to  be 
a  township  or  hamlet ;  but  it  was  proved  that  the  lands  described  in  the  hSU 
by  that  name  were  loiown  as  a  division  or  district  of  the  parish^  and  the 
bounds  were  defined  in  evidence. 

It  was  objected,  that  one  who  claims  to  establish  a  modus  or  other  custom 
against  general  right,  must  define  accurately  and  truly  the  place  to  be  cover- 
-  ed  by  it.  The  words  "  townships,  hamlets,  or  districts  of  A.,  B.,  and  C.,** 
cannot  he  taken  to  mean  that  each  of  the  three  is  a  township,  a  hamlet,  and 
a  district ;  and  if  that  were  the  meaning,  it  is  disproved  in  evidence  as  to 
one  at  least.  If  it  is  left  indefinitely  as  to  each,  that  it  is  either  a  township, 
or  a  hamlet,  or  a  district,  this  is  bad  ;  there  may  be  a  hamlet  of  A.,  and  a 
district  of  A. ;  For  which  is  the  modus  claimed  }  Upon  the  fiice  of  die  bin 
they  may  all  be  districts,  and  not  townships  or  hamlets :  one  of  them  is  so 
in  fkct.  But  althougli  a  township  or  hamlet  Is  a  known  legal  definite  quan- 
tity of  lands,  a  district  is  not :  as  the  bounds  are  not  considered  by  the  law 
as  certain  and  definite,  they  must  be  defined  by  metes  and  bounds  in  laying 
the  modus.  Scoit  v.  jfilgood.  Here  not  even  the  computed  number  of  acres 
is  set  forth.  The  averment  that  these  districts  are  distinguished  by  well 
known  boundaries  and  limits,  cannot  avail ;  in  every  ease  the  setting  out  of 
boundaries  might  equally  be  dispensed  with  by  an  averment  that  they  were 
well  known. 

The  court  thought  the  description  sufficient.  In  that  part  of  Yorkshire, 
consisting  of  extensive  moors,  the  parishes  are  divided  into  certain  districts, 
which  are  as  well  known  divisions  as  the  parish  itself ;  here  the  districts  are 
stated  to  be  distinguished  by  well  known  boimds  y  if  that  is  true,  as  is  provdl 
in  evidence  to  be  the  case,  it  seems  perfectly  useless  to  set  out  the  limits  in 
the  bill. 

Another  objection  was,  that  the  modus  was  claipied  for.  the  odvnevs  and 

occupiers. 
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oceo^erBk  wherau  the  owners  as  such  eoald  not  daim  m  custom  to  be  oK*         1706. 
empt  hem  tithes^  for  nooe  are  due  from  tKem.  scabb 

The  objection  was  oTer-mled. 


.  It  was  objected  that  the  bill  did  not  state  the  modui  to  be  demandable  at 
all ;  it  only  averred  it  to  have  been  immemorially  paid,  not  that  it  was  im« 
memorially  payable.  It  may  be  that  the  modu$  may  now  be  found  inoon* 
ventent  to  the  farmers ;  there  is  no  averment  that  it  is  mutually  binding. 
It  is  said  to  have  been  raised  and  paid  by  the  owners  and  occupiers  or  some 
of  them ;  this  is  no  averment  of  a  right  to  demand  it  against  any  one  j  the 
owners  are  not  liable  in  common  cases  to  pay  a  satisfisu^tion  for  the  tithes ; 
there  must  be  a  specific  averment,  therefore,  to  make  them  liable  to  pay  a 
sbtis&ction  for  the  exemption  of  the  occupiers  firom  tithes. 

To  this  it  was  answered  that  the  claim  of  exemption  firom  payment  of  tithes 
in  kind,  or  any  other  satisfuction  for  the  same  than  the  sum  of  4t.  4d.  was  ad 
admission  of  that  sum  being  due  and  payable.  A  sum  payable  as  a  modw  for 
any  tract  of  land,  as  an  antient  fium,  kc  is  in  its  nature  demandable  from  any 
occupier  of  any  parcel  of  the  place  covered  5  an  averment  of  its  being  so 
would  be  superfluous.  It  is  stated  to  have  been  paid  in  fact  by  o^mers  and 
occupiers  or  some  of  them  }  that  is,  by  some  of  them  for  themselves  and  the 
rest,  all  being  liable.  The  introducing  the  "  owners*'  as  liable  to  it,  may 
be  understood  only  as  referable  to  those  owners  who  are  liable  to  it  from 
their  situation  as  being  both  the  occupiers  and  owners  of  their  lands ;  or  it' 
may  be  understood  that  both  the  owners  and  occupiers  are  liable,  and  the 
deigyman  has  double  security  for  his  demand.  Owners  may  be  liable. 
Clatite  V.  Ord,  Cowper  v.  Andrews,  Hob.  89, 

The  Court  over-ruled  the  objections. 

The  averment  that  the  sum  due  as  a  modui  had  been  immemorially  raised 
by  way  of  contribution,  was  argued  to  be  contradicted  by  the  evidence.  In 
fact  no  contribution  had  ever  been  made ;  the  money  was  sometimes  paid  by 
a  few  fermers,  more  frequently  raised  out  of  the  toll  of  a  cattle-gate,  to 
which  the  proprietors  of  the  three  districts  were  not  all  entitled,  nor  were 
the  others  exclusively  the  owners  of  it ;  at  other  times  it  was  paid  out  of 
the  profits  of  some  quarries  which  belonged  to  a  manor,  of  which  the  owners 
of  lands  in  those  districts  were  entitled  to  the  profits.  It  was  insisted  tbtft 
the  averment  of  payment  by  contribution,  being  introduced  as  a  part  of  th^ 
modmt,  must  be  proved }  the  fad  of  contribution  cannot  be  shewn  in  any 
instaiice,  and  the  pa3mients  out  of  the  cattle-gate,  in  particular,  have  no  re» 
semblance  to  a  contribution  among  the  tenants  of  these  lands  3  it  is  a  pay- 
ment by  otiier  persons. 

The  court  thought  the  evidence  sufficient  to  support  the  averment  of  a 
contribution ;  as  between  the  rector  and  the  farmer  the  foct  of  payment 
alone  is  material ;  the  contribution  stated  is  not  a  part  of  the  ntodiM  itself ; 
it  is  DOC  averred  to  be  necessary  that  the  rector  shall  call  upon  each  farmer 
lor  his  share,  and  take  the  risk  of  their  general  payments.  He  is  eotitled 
to  call  on  any  one  for  the  wholes  as  between  him  and  the  tenants,  the  satis* 
focCion  for  tithes  is  then  complete.  The  bill  goes  on  to  state  how  the  one 
who  has  paid  the  whole  fthall  be  reimbursed  by  contribution  j  but  contri- 
bution may  be  made  in  any  manner  the  tenants  may  agree ;  and  whether  in 
fact  it  may  in  every  case  have  been  levied  from  all,  in  just  proportions,  or 
whether  Ihe  money  of  strangers  may  not  have  been  mixed  in  the  paymeitt 
of  this  trifling  sum,  are  questions  of  no  moment  as  between  the  rector  and 
the  tenants ;  being  in  its  nature  contributory,  every  payment  must  be  refer- 
red to  that  nature,  and  is,  as  between  the  rector  and  the  tenants,  a  payment 
by  contribution. 

The  following  objections  were  also  taken  to  the  form  of  the  bill.  That 
the  modus  being  contributory,  all  persons  who  were  liable  to  the  contribu- 
tion, or  to  lie  called  upon  for  the  whole  by  the  rector,  should  have  been 

made  parties,  so  as  to  be  bound  by  the  decree.  

That 
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1797.  to.  As  to  the  ca»e  o£ Richard  Giee  v.  Perch,  in  the  exchequer ,  May  17M(1), 
xNinHT  upon  a  bill  filed  against  an  occupier,  for  not  netting  out  the  tithe  in  tHe 
parish  of  Orpington  in  Kent,  and  for  an  account,  where  the  court  by  their 
decree  declared,  that  the  method  insisted  on  by  the  defendant  for  setting 
out  his  tithe  of  hops,  by  stripping  the  binds  fi-oon  the  poles,  and  leaving  the 
same  in  loose  heaps  before  the  hops  are  picked  and  gathered,  was  not  a 
good  setting  out  of  the  tithe  of  his  hops,  but  that  the  hops  ought  to  be 
picked  and  gathered  from  the  bind  before  the  same  are  titheable  :  the  only 
matter  in  judgment  there,  with  respect  to  the  hops,  was  the  manner  of  set* 
ting  out  the  tithe  in  that  particular  parish  of  Orpington  :  and  so  far  the  judg- 
ment of  the  court  is  against  the  custom  of  cutting  the  bind  and  leaving  it 
on  the  ground,  founded,  no  doubt,  upon  the  perishable  nature  of  the  com* 
modity,  which  would  soon  decay  after  it  was  severed  from  the  ground,  if 
left  there :  but  beyond  that,  the  decree  cannot  be  considered  of  any  au- 
thority, being  extrajudicial.  The  facts  in  the  case  of  BlUs  v.  Chandler,  in  the 
exchequer,  Mich.  1720  (2),  were  di£ferent  from  those  in  the  present  case; 
for  there  the  bind  was  cut,  and  left  on  the  ground  for  the  impropriator  to 
pick :  it  is  true,  that  in  the  decree  the  court  declared,  according  to  what  was 
supposed  to  have  been  decreed  in  Chitty  v.  Reeves,  that  hops  were  not  tithe- 
able  till  they  were  picked,  and  ought  to  be  paid  in  kind  by  the  bushel,  viz. 
every  tenth  bushel  of  the  whole  after  picking.  But  it  is  evident,  upon  re- 
ferring to  the  decree  itself,  that  that  was  a  mistake,  and  that  the  case  of 
Chitty  V.  Reeves,  is  misreported  in  the  note  in  Bunb.  20.  Then  came  the  case 
of  Walton  V.  Tyers  (3),  which  was  ultimately  decided  in  the  house  of  lords, 
in  1753,  where  it  was  held,  that  the  tithe  ought  to  be  set  out  after  the  hops 
were  picked  froni  the  stem  :  there  the  appellant  had  set  out  the  tithe  of  his 
hops  by  every  tenth  hill,  severing  the  binds  from  the  soil  and  leaving  them 
on  the  poles  $  and  it  was  held,  that  this  manner  of  setting  them  out  was 
not  good,  but  that  the  hops  ought  to  be  picked  from  the  binds  before  they 
are  titheable.  But  this  was  not  a  general  declaration  of  the  law  respecting 
the  manner  of  tithing  hops,  but  a  judgment  referable  to  the  particular  case ; 
for  it  appears  by  the  report  in  Bro.  P.  C.  that  the  general  custom  in  the 
parishes  of  Micklehum  and  Dorking,  where  the  cause  arose,  was  to  set  forth 
the  tithe  by  every  tenth  measure,  after  the  hops  were  picked  :  and  previous 
to  the  time  when  the  dispute  arose,  not  Only  all  the  other  occupiers,  hut  the 
appellant  himself,  had  set  forth  his  tithe  in  that  manner  ;  and  therefore  he 
was  estopped  from  insisting  upon  any  other  manner  of  setting  out  the  tithes. 
But  even  if  that  case  be  taken  as  declaratory  of  the  general  rule  with  respect 
to  tithing  hops,  yet  it  can  only  apply  to  cases  where  no  custom  exists  of 
setting  them  out  in  a  different  manner,  as  in  this  case.  Nor  is  there  any 
thing  unreasonable  in  the  custom  ;  fur,  generally  speaking,  any  thing  which 
is  of  the  growth  of  the  earth,  is  titheable  as  soon  as  it  is  severed  from  the 
ground  ;  and  it  is  only  necessary  then  for  the  occupier  to  separate  the  tendi 
part  from  the  other  nine  parts,  which  is  already  done  here  by  the  manner  of 
planting  5  and  the  not  cutting  the  bind  is  for  the  benefit  of  the  rector,  be* 
cause  of  the  perishable  quality  of  the  flower,  if  it  be  not  gathered  soon  afler 
the  plant  is  severed  from  the  ground.  But  it  would  be  very  hard,  if  becaute 
it  had  been  determined  that  for  the  benefit  of  the  rector  it  should  not  be  se- 
vered and  left  on  the  ground,  therefore  he  was  entitled  to  derive  the  advan- 
tage of  the  whole  labour  of  the  cultivator.  It  is  stated  in  3  Burn's  Eccl.  L. 
446,  that  wood,  when  titheable,  is  set  out,  while  standii^,  by  the  tentii 
acre,  pole,  or  perch,  or  when  cut  down,  by  the  tenth' fiiggot,  &c.  ad  the 
custom  has  been  3  which  shews,  that  sucih  a  custom  may  be  good.  So 
grass  is  only  titheable  after  it  is  made  into  hay  by  custom,  for  the  tithe  is 
due  of  comtnou  right  as  soon  as  it  is  severed  and  divided  into  grass  cocks. 
Ibid.  427,  428.  By  1  Leon.  99,  it  should  seem  that  a  custom  to  set  oat 
the  tenth  land  of  corn,  may  be  good ;  though  if  the  occupier  in  fraud  of  the 
custom,  neglect  to  manure  or  cultivate  the  tenth  land  in  a  proper  manner, 
the  rector  will  be  entitled  to  take  his  tltlie  as  at  common  law.     But  even 
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at  corbmofk  law/ corn  is  titheable  as  6oon  as   it  is  severed  and  set  out  in 
sheaves }  and  the  taking  the  tithe  when  set  out  in  shoclis  is  by  custom. 
Now  the  custom  in  question  seems  so  far  beneficial  to  the  rector  that  he. 
may  ttike  his  tithe  when  most  convenient  and  beneficial  to  himself;  and 
possibly  he  may  also  be  entitled  to  the  bind  as  well  as  the  flower. 

Lord  Kenyon,  C.  J.  As  this  is  a  question  of  great  importance^  not  only  to 
the  parties  concerned  in  this  cause,  but  also  to  the  public,  it  is  right  that  it 
should  be  settled  at  once.     Whether  tithes  be  or  be  not  a  proper  mode  of 
providing  for  a  numerous  class  of  persons  of  great  respectability ^  the  clergy, 
I  will  not  presume  to  say.     It  is  sufficient  for  us  in  a  court  of  law  that  this 
is  the  mode  established  by  the  laws  of  the  country.     It  has  been  said,  in 
the  argument  of  this  case,  that  the  manner  of  tithing  on  which  the  plaintiff 
insists,  is  not  only  the  most  convenient,  but  that  it  is  the  only  one  in  which 
justice  can  be  administered  to  all  the  parties  ;  but  that  is  contradicted  by  the 
jury  in  this  case ;  for  though  in  general  it  is  supposed  that  the  opinions  of 
laymen  are  not  favourable  to  therights  of  the  clergy,  the  jury  who  tried  this 
cause  said  in  express  terms,  that  the  mode  of  tithing  relied  on  by  the  plain- 
tiff would  be  open  to  much  injustice.     I  never  before  heard  any  objection 
made  to  the  case  of  Walton  v.  Tyen,     We  need  not  now  inquire  whether 
that  case  was  or  was  not  rightly  decided ;  it  is  sufficient  to  say,  that  the 
decree  made  by  the  court  of  exchequer  was  affirmed  in  the  house  of  lords 
But  if  we  were  to  canvass  the  propriety  of  that  determination,  my  opinion 
would  coincide  with  it  3  and  it  was  there  held,  that  hops  ought  to  be  picked 
and  gatliered  from  the  binds  before  they  are  titheable.    But  it  has  been 
contended,  that  though  such  be  the  common-law  mode  of  tithing  hops,  the 
Bsage  in  this  parish  differing  firom  it,  is  good  in  point  of  law.    In  order  to 
prove  this,  some  cases  have  been  cited,  and,  among  the  rest,  one  relating 
to  the  tithes  of  corn,  where  it  was  said  that  the  tenth  part  of  the  land  should 
be  set  out  lor  the  tithes  \  but  by  reading  to  the  end  of  that  case,  it  appears 
that  such  a  custom  cannot  prevail  j  for  Wbay,  Ch.^J.  there  said,  that  the 
custom  was  against  reason,  and  so  void.    That  there  may  be  a  particular 
mode  of  tithing  in  particular  parishes,  a  modus  decimandi,  is  perfectly  clear ; 
but  the  plaintiff  *s. counsel  cannot  state  one  single  case  where  a  custom  has 
been  held  to  be  good  by  which  the  party  paying  tithes  can  be  excused  pay- 
ing a  part  only  of  the  tithe  and  substituting  nothing  else  in  lieu  of  the  re- 
joaainder.     There  may  be  a  custom  to  pay  less  than  the  whole  tithe,  where 
the  person  paying  does  something  in  lieu  of  and  as  a  compensation  to  the 
parson  for  the  rest ;  as  in  the  instance  of  corn.     By  common  law,  the  tithe 
of  corn  is  payable  in  sheaves  and  not  in  shocks ;  but  if  the  farmer  adds  his 
own  labour,  and  takes  care  of  it  until  it  is  made  into  shocks,  he  may  by  cus- 
tom be  excused  by  paying  only  an  eleventh  or  twelfth  .part  of  the  com  3  but 
in  such  cases,  the  labour  of  the  farmer,  added  to  the  quantum  0/  the  tithe 
taken,  is  consideied  to  be  an  equivalent  for  the  fiill  tithes.    But  in  no  case 
whatever  can  the  farmer  be  excused  by  paying  a  part  for  the  whole  of  the 
tithes,  where  he  does  or  pays  nothing  in  lieu  of  the  rest.     In  the  case  of 
hops,  it  was  determined  in  Wcdlon  v.  Ty^s  that  a  tenth  part  of  the  hops, 
after  it  is  severed  from  the  binds,  is  to  be  paid  to  the  owner  of  the  tithes. 
But  it  is  now  said,  that  the  hops  are  not  to  undergo  that  prooess  before  the 
tithes  are  payable>  for  that  it  is  sufficient  for  the  farmer  to  set  out  the  tenth 
row,  or  the  tenth  hiU,  before  the  hops  are  gathered.     Now,  independently 
of  the  above  decision,  and  considering  only  the  convenience  and  justice  of 
the  case,  the  propriety  of  that  mode  of  tithing  may  well  be  doubted.     Hops 
require  much  care  and  cultivatlODr;  and  if  it  were  sufficient  for  the  farmer 
to  set  out  a  tenth  row,  or  tenth  hill^  perhaps  the  whole  would  not  be  culti- 
vated in  the  same  way,  and  less  care  would  be  bestowed  on  the  tenth  row 
than  on  the  other  nine.     Then  it  was  argued,  that  the  tithe*owntfr  did  not 
even  know  the  extent  of  his  own  rights,  for  that  he  was  entitled  to  the  tenth 
bind  as  weU  as  to  the  tenth  part  of  the  hops.     But  in  the  case  above-men- 
tioned, of  fVaHon  v.  Tyert,  the  contrary  was  determined  3  and  tliis  bears 
some  Analogy  to  the  case  of  hay  and  clovei :  the  tithe  of  bay  is;  a  great 
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tithe ;  that  of  clover-seed  is  a  small  tithe  j  and  iBoine  years  ago  a  dispute 
arose  between  the  impropriator  and  the  yicar  .respecting  some  doTer  that 
was  left  for  seed,  the  rector  claiming  the  doyer  with  the  stalks ;  bat  the 
court  of  exchequer  was  of  opinion  that  the  rector,  waa  not  entitled  to  the 
stalks^  and  that  the  vicar  was  entitled  to  the  tithe  of  the  dovcF-seed  as  a 
small  tithe.    The  only  ground  that  could  raise  the  possibility  of  a  doubt  in 
this  case  is,  that  there  may  have  been  a  real  composition  in  the  parish  .prior 
to  the  restraining  and  disabling  statutes :  but  no  evidence  of  such  a  com- 
position appears.     A  real  composition  for  all  small  tithes  in  the  parish  may 
be  extended  to  hops  an  well  as  to  other  small  tithes.  And  though  no  written 
instrument  ca&  iic  produced  shewing  the  agreement,  every  favourable  in- 
tendment is  made  in  favour  of  these  cases^  where  the  facts  warrant  such  an 
intendment*    But  if  this  were  an  agreement  to  pay  a  part  only  of  the  thing; 
itself,  it  cannot  be  supported  as  a  composition.    There  must  be  a  quid 
pro  quo,  which  the  party  may  be  able  to  describe  to  the  court     In  the  case 
cited  from  Siderfin,  Mr.  J.  Twisdbn  said,  it  was  not  then  settled  whether 
hops  were  tifheable  by  the  hill,  the  poll,  of  the  bushel :  but  that  has  been 
since  settled,  and  we  are  now  enabled  to  dedare  what  the  law  is  on  this  sub- 
ject ;  and  one  part  of  that  case  is  of  importance  as  applicable  to  the  pre- 
sent, for  there  it  was  said  by  the  court  that  there  oould  not  be  any  custom 
respecting  hops,  because  they  were  of  modem  introduction ;  so  that  there 
eannbtlbe  a  modus  decimandi  for  hops  only.    I  am  therefore  dearly  of 
opinion  that  the  verdict  given  for  the  plaintiff  must  be  set  aside,  and  that 
a  new  trial  must  be  granted,  in  order  that  he  may  have  an  opportunity  of 
proving  (if  he  can)  a  real  composition  :   the  evidence  given  upon  the 
former  trial  is  not  suffident  to  repel  the  common-law  rights  which  is  in 
favour  of  the  defendant. 
AauBTjBMT^  J.  declared  himself  of  the  same  opinion. 
Gross,  J.f-«»The  ground  of  the  verdict  is,  that  the  plaintiff  had  set  onl 
the  tithes  according  to  law :  it  appears  by  the  evidence  given,  that  he  set 
them  out  by  the  tenth  hill,  and  the  question  is,  whether  that  be  or  be  not 
the  legal  method  of  setting  out  the  tithes  of  hops  $  for  unless  it  be»  the  action 
cannot  be  maintained.    Now  it  was  dedded  in  Walton  v.  l)fert,  that  this 
was  not  the  legal  mode  of  setting  out  tithes,  but  that  the  owner  of  the 
tithes  is  cntiftled  to  the  tenth  part  after  the  hops  are  severed  from  the  binds. 
Then  it  was  argued,  that  whatever  may  be  the  mode  of  tithing  liops  in  ge« 
Bccal,  some  real  composition  may  be  inferred.    But  the  very  thing  con* 
tended  fbr  by  the  plaintiff  is  illegal  5  he  insists  on  a  custom  to  pay  a  pert, 
instead  of  the  whole,  of  the  thing.    Taking  the  hops  after  they  are  picked 
and  measutied,  is  much  more  benefidal  to  the  owner  of  the  tithes  than  taking 
Cbem  by  the  hill  or  row.    Then  the  question  comes  to  this-,  whether  we 
are  to  infer  an  agreement  between  him  and  the  growers  of  hops  that  he 
shall  accent  the  thing  in  a  less  beneficial  state  than  that  in  which  he  is  by 
law  entitled  to  have  it  without  any  compensation.  We  could  not  infer  sudi 
an  agreement,  even  if  the  introduction  of  hops  into  this  country  had  been 
m^e  sKicient.   The  case  of  Chitty  v.  Rewes  has  been  referred  to  in  support 
of  this  Usage :  but  it  must  be  recollected,  that  that  case  waa  determinctl  in 
1W6>  and  that  the  ease  of  WalUm  v.  Tyer^,  which  is  contrary  to  it,  did  not 
happea  until  long  afterwards,  in  the  year  1763  5  and  the  reasons  given  in 
support  of  that  case  deserve  great  atteation,  *'  that  the  mode  of  setting  out 
the  tithe  of  hoper  by  measure  after  they  are  picked  from  the  bind  or  stem,  is 
the  frirest  and  most  equal  method,  and  liabte  to  the  least  inconvenience  1 
whereas  the  method  of  tithing  by  every  teffth  hill  is  liable  to  great  fraud  >*' 
and  the  determina^on  in  that  case  was  confirmed  by  the  hoase  of  lords. 
Therefore  as  the  plaintiff  has  not  proved  that  which  it  was  necessary  fbt  him 
to  prove,  namely,  that  he  had  set  out  the  tithes  regulariy  and  aceording 
to  law,  lie  cannot  retain  this  verdict. 

Lawrencb,  J.-^If  this  case  goes  down  to  trial  again,  it  may  be  material 

for  the  plaintiff's  counsel  to  consider  two  of  thecases  that  have  been  dtod, 

to  shew  that  the  custom  to  take-l^  tithes  In  the  way  contenderl  for  by  the 

>  '  plaintiff. 
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pkdntifl;  is  a  good  eafttom  in  point  of  law.  To  tbe  one,  that  tlie  tenth  part 
of  the  corn,  when  growing  on  the  kind,  might  be  set  out  as  the  tithes,  lord 
Kbsyon  has  nlrendj  given  the  same  answer  that  Wrat,  C.  J.,  gave,  that  the 
custom  was  against  reason,  and  void.  The  ether,  respecting  the  tithe  of 
wood  set  out  in  the  same  waj.  is  only  a  Sclum  of  Dr.  ¥yood,  which  is  no 
authority  in  a  court  of  law ;  and  besides,  that  was .  at  a  time  when  it  was 
vexaia  qt$e$tw  whether  tithes  were  payable  for  wood. 

Rule  absolute. 
[7  T.  Rep.^ 
39  Geo.  3.   1799.   Dom.  Proc. 

This  was  an  action  on  the  case  brought  by  the  plaintiff  in  error  in  the 
king's  bench  against  the  defendant  in  error,  as  fieurmer  of  and  entitled  to  the 
tithe  of  hops  within  the  parish  of  Farnham  in  the  county  of  Surrey,  for  not 
taking  awav  the  tithe  of  hops  from  a  certain  close  in  that  parish,  whereof 
the  plaintiff  was  occupier. 

The  dedaration  consisted  of  two  counts.  The  first  stated  generally  the 
plaintiff's  occupancy  of  the  close  in  question,  and  the  defendant's  right  to 
the  tithes,  and  that  the  latter  neglected  to  take  them  away  after  they  were 
duly  set  out.  The  second  varied  from  the  first,  by  averring  that  the  tithe 
was  set  out  **  according  to  the  usage  and  manner  of  tithing  of  hops  in  and 
throughout  the  said  parish  lawfully  used.*' 

The  cause  was  tried  before  Hotham,  baron,  and  a  special  jury,  at  the 
Snrrey  spring  assizes,  when  a  verdict  was  found  for  the  defendant,  under 
the  direction  of  the  learned  judge.  To  this  direction  a  bill  of  exceptions  was 
tendered,  stating  that  at  the  trial  the  counsel  for  the  plaintiff  in  error  gave 
m  evidence: — 

''That  the  plaintiff  in  error,  on  the  1st  of  August  1706,  was  occu- 
pier of  the  close  in  question,   whereon  hops  were   then  growing,  and 
that  the  defendant  In  error  was  the  farmer  of.  and  entitled  to  the  tithe  of 
such  hops  }  that  within  the  parish  and  rectory  aforesaid,  for  above  60  years 
before  the  12th  of  July,  in  the  fourth  year  of  the  reign  of  the  late  king 
James  the  second,  when  the  tithes  of  hops  were  not  compounded  for,  the 
manner  of  setting  out  tithes  of  hops  within  the  said  parish  was  as  follows  ; 
that  is  to  say,  the  occupiers,  owners,  and  proprietors  of  land  within  the  said 
parish  planted  with  hops,  have  used  to  set  out  every  tenth  row,  whenever 
hops  have  been  planted  in  equal  rows,  and  where  the  same  have  not  been 
planted  in  equal  rows,  every  tenth  hill  of  the  said  hops  so  growing  in  the 
said  lands,  and  thereby  to  separate  and  divide  the  tenth  part  from  the  other 
nine  parts  of  the  said  hops,  and  there  to  leave  the  same  standing  with  tbe 
binds  uncut,  for  the  use  of  the  impropriator  of  the  said  rectory,  or  his  les- 
see or  farmer  for  the  time  being,  to  come  upon  the  said  lands,  and  in  a  con- 
venient time  there  to  cut  the  said  binds  of  the  said  tithe-hops  so  set  out  as 
aforesaid,  and  to  pick  the  ssud  tithe-hope  and  carry  away  the  same  :  that 
from  the  time  when  the  occupiers  used  to  set  out  their  tithe  in  manner  afore- 
s^d,  till  the  year  1795,  when  the  defendant  became  farmer  thereof,  (being 
a  period  of  100  years,)  the  tithe  of  hops  was  compounded  for  throughout 
the  parish  at  the  rate  of  20s.  by  the  acre  $  that  the  defendant  is  entitled  to 
tithe  of  hops  of  the  close  in  question,  being  field  land ;  that  in  the  said  year 
1705,  the  said  hops,  so  then  growing  in  the  said  close,  were  planted  in  un- 
equal rows  'f  that  on  the  17th  day  of  August  1705,  the  plaintiff  gave  the 
defendant  a  notice  that  he  was  about  to  set  out  the  tithe  in  Icind  3  that  in 
consequence  of  a  notice  from  the  defendant  that  he  would  take  his  tithe  in 
kind,  the  tithe  thereof  was  set  out  accordingly  in  the  said  close,  called 
Round  Close,  by  every  tenth  hiU,  leaving  the  binds  uncut,  and  the  tithe 
marked  with  a  hole  dug  in  the  ground,  and  was  fairly  set  out,  and  aU  the 
hilb  not  bearing  hops  passed  over  and  not  counted  3  that  on  the  2d  day  of 
September  following,  the  plaintiff  gave  the  defendant  a  notice  in  writing 
that  the  tithe  in  question  was  so  set  out ;  that  on  the  20th  day  of  October 
fbUowing,  the  plaindff  gave  a  nodce  in  writing  to  the  defendant  to  take  away 
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tbe  e^id  tithe  so  set  t)ut  as  aforesaid ;  tliat  the  defendant  did  not  take  the 
saiQe  away,  but  left  the  tithe  so  ^et  out  standing  with  the  binds  nncnt,  incnm- 
bering  the  plaintiff's  land  for  the  space  of  time  in  the  said  declamtioa 
mentioned  ;  that  tithe  of  hops  might  be  fairly  set  out  by  the  tenth  hill ;  that 
"  <such  setting  out  is  the  most  convenient  mode  and  least  liable  to  fraud,  and 
the  general  manner  ol"  manuring  hop  grounds  is  to  spread  the  manure  over 
the  whole  ground,  for  many  hills  will  be  weak,  and  many  will  die,  and  it 
is  impossible  to  foresee  which ;  that  hops  will  sometimes  intermingle  on 
poles  on  the  same  hill,  but  seldom  between  one  hill  and  another,  and  where 
they  happen  to  do  so/  they  are  easily  separated,  and  without  any  mischief  or 
injury  thereto ;  that  the  manner  of  picking  hops  in  the  parish  of  Famham 
is  not  to  pick  them  into  measures  of  a  bushel  each,  but  they  are  picked  in 
the  first  instance  into  three  sorts,  called  the  bright,  the  middling,  and  the 
browii,  of  different  qualities  and  values,  which  three  sorts  grow  upon  the 
same  bind,  viz,  the  bright  are  the  finest  and  the  best,  the  middling  the  next 
best,  and  the  brown  of  inferior  quality ;  the  difference  in  value  between  the 
bright  and  the  brown  is  in  the  proportion  of  11,  iOs,  for  the  bright,  and 
d/.  Ss,  for  the  brown  per  hundred  weight;  the  hops  are  thus  divided  into 
three  sorts  in  the  first  picking  from  tbe  binds  into  three  different  bags  or 
baskets  at  the  same  time,  each  containing  upon  an  average  eight  or  ten 
bushels,  and  their  respective  contents  are  denoted  by  small  round  black 
specks  or  streaks  made  on  the  sides  thereof,  at  different  distances  ;  but  the 
bags  or  baskets  are  not  all  of  the  same  measure ;  that  the  pickers  pick  in 
families,  as  it  is  Called,  ots.  in  parties,  in  unequal  numbers  ;  some  of  which 
families  pick  much  quicker  than  others,  but  all  cease  picking  at  the  same 
time,  either  on  account  of  the  approaching  rain,  which  would  soon  spoil 
the  liops  when  picked,  or  at  meal  times ;  that  the  average  price  of  picking 
to  be  paid  by  the  planter  is  two-pence  per  bushel  to  each  family  of  pickers, 
separately  and  distinct  from  the  others  }  that  hops,  in  the  parish  of  Fam- 
ham, arc  never  measured,  the  pickers  being  paid  according  to  the  quantity 
denoted  by  the  specks  or  streaks  aforesaid ;  but  when  the  bags  are  full,  or 
at  the  respective  times  of  giving  over  work,  the  hops  that  are  picked  are 
immediately  turned  over  from  the  bags  into  a  surplice  or  sheet,  and  carried 
from  the  giound  into  the  oast  to  be  dried  3  that  it  would  be  extremely  pre- 
judicial to  measure  them  after  picking,  because  it  would  render  it  inconveni- 
ent to  pick  them  into  three  sorts,  as  aforesaid,  and  in  such  case  it  would 
employ  the  pickers  an  hour  and  an  half  extra,  the  flower  of  the  hops  would 
be  bruised,  and  the  bright  hops  turned  to  brown,  to  the  great  injury  of  the 
planter  as  well  as  the  tithe-owner  himself ;  whereas  by  setting  out  the  tithe 
by  the  hill,  wich  the  binds  uncut,  in  the  manner  above  mentioned,  the  tithe 
owner  as  well  as  the  planter  may  pick  his  hops  into  three  sorts,  as  afore- 
said, at  his  own  convenient  time,  and  enjoy  all  the  other  conveniences 
above  enumerated,  as  well  as  be  enabled  to  take  a  tithe  of  the  binds^  to- 
gether with  the  hops,  at  the  time  of  picking.     It  also  appeared  upon  the 
reading  of  the  answer  of  the  plaintiff  in  error  to  a  bill  filed  against  him  by 
the  defendant  in  error  in  the  court  of  chancery,  that  the  plaintiff  in  error  had 
admitted  that  he  believed  it  might  be  true  that  the  introduction  and  first 
cultivation  of  hops  in  the  said  parish  ofFarnham  and  elsewhere  in  this 
kingdom,  were,  with  reference  to  what  is  termed  the  legal  timeof  menwry, 
modem,  and  within  the  time  of  memory.** 

Judgment  having  been  given  in  the  king*s  bench  for  the  defendant,  in 

pursuance  of  the  verdict,  the  plaintiff  brought  his  writ  of  error,  and  having 

annexed  the  biH  of  exceptions  to  the  record,  and  assigned  the  conunon 

errors,  submitted  that  the  judgment  below  was  erroneous,  and  that  a  venire 

facias  de  novo  should  be  award|ed,  for  the  following  (among  other)  reasons: 

1.  Although  the  common  law  dpes  in  general  prescribe,  that  there  should 
be  an  uriiforip  mode  of  setting  out  tithes,  where  no  particular  mode  of  set- 
ting out  is  established  by  custom,  yet  the  custom  of  a  particular  place  may 
authorize  or  require  a  different  mode  from  that  in  general  prescribed  by  the 
common  law,  if  such  custom  be  in  itself  reasonable.    And  it  has  never  yet 

been 
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been  decided,  that  the^  mo^e  of  setting  out  tithe  of  hops  by  the  tenth  meiH 
sure,  as  contended  for  by  the  defendant  in  error,  is  the  only  legal  mode  of 
setting  out  such  tithe,  nor.  is  the  particular  mode  contended  for  by  the 
plaintiff  in  error  unreasonable. 

2.  It  has  been  determined,  that  the  tenth  land  of  grain  may  be  set  out 
standing  for  the  tithe  of  grain,  Stebbs  ▼.  Goodlack,  Moor,  013(1) ;  and  in 
Hide  y.  EiUs^  Hob.  250  (2),  it  is  stated  as  coming  from  the  court,  that  in 
many  places  they  set  out  the  tenth  acre  of  MFOod  standing,  and  so  oi  grass. 

3.  The  evidence  in  the  farmer  cause  of  Chitty  ▼.  Retvu^  and  in  the  liti- 
gation between  the  present  parties,  is  uniform  to  shew,  that  in  the  parish 
of  Famham  the  tithe  of  hops,  when  set  out,  was  set  out  by  the  tenth  row, 
if  equal,  or  else  the  tenth  hill.  How  long  that  usage  or  custom  had  actu^ 
ally  prevailed,  it  is  not  now  possible  to  make  out ;  but  if  it  was  not  an  im- 
memorial custom,  (which  is  not  so  devoid  of  foundation  as  has  been  gene- 
rally supposed,)  it  might  at  least  have  had  its  commencement  at  a  time  when 
it  was  competent  to  the  rector  and  vicar,  with  the  consent  of  the  patron  and 
ordinary,  to  make  a  binding  agreement  that  the  tithe  should  be  set  out  in 
the  way  it  has  been.  It  was  on  supposition  of  some  agreement  so  made, 
accompanied  with  the  usage,  that  the  court  of  exchequer,  in  the  suit  insti- 
tuted some  time  since  by  the  vicar,  claiming  the  tithe  of  hops  planted  in 
fields,  adjudged  the  tithe  of  hops  to  belong  to  the  rector,  though  the  vicar 
took  those  in  the  rest  of  the  parish. 

4.  The  evidence  adduced  by  the  plaintiff  in  error  proves  two  essential 
things :  first,  that  the  tithe  of  hops  may  be  set  out  foirly  by  the  tenth  row 
or  hill ;  and,  secondly,  that  the  obliging  the  occupiers  of  lands  in  Famham 
(where  hops  are,  in  the  picking  of  them,  managed  in  a  peculiar  manner) 
to  set  out  the  tithe  of  the  hops  by  measure  would  be  difficult,  attended  with 
additional  expence  and  great  delay,  and  very  injurious  to  Uie  hops  them- 
selves, and  materi^ly  affect  their  prices  when  sold. 

5.  The  prior  cases  oF  Gee  v.  PercA(3),  BU99  v.  Chandler  (4),  and  Walton  v. 
Tyeri  (5),  were  totally  different  from  the  present ;  and  the  defences  were  in 
them  all  so  unfounded,  and  the  manner  in  which  the  defendants  themselves  had  . 
before  set  ont  their  tithes  was  such,  that  the  court  could  not  do  otherwise  than 
decree  an  account  of  the  tithes  as  having  been  sul^racted ;  and  no  one  of 
the  cases  made  it  necessary  for  the  court  to  declare,  that,  by  law,  hops  were 
to  be  picked  before  the  tithes  were  set  out 

J.  Mansfiulik 
William  Aoam. 

The  defendant  in  error  submitted,  that  the  directions  of  the  judge  were 
right  and  according  to  law,  and  that  the  verdict  and  judgment  ought  to  be 
affirmed  for  the  following  (amongst  other)  reasons  : 

1 .  That  the  common  law  rule  for  setting  out  the  tithe  of  hops,  in  many 
instances,  has  been  determined,  and  more  recently  after  the  most  solemn 
argument,  hath  been  adjudged,  and  is  now  clearly  settled,  that  the  tithe 
shall  be  set  out  by  measure,  after  the  hops  are  picked  from  the  bind  or 
stem  ;  for  that  hops  are  not  titheable  until  after  they  are  picked,  at  which 
time,  but  not  before,  the  tenth  part  is  severable  from  the  other  nine  parts. 

2.  To  the  validity  both  of  a  modus  decimandi  being  a  compensation  which 
must  have  originated  prior  to  the  time  of  legal  memory,  and  also  of  a  com- 
position real  being  a  compensation  which  may  have  originated  since  that 
aera,  but  not  after  the  restraining  statutes  passed  in  the  reign  of  Queen  Eli- 
zabeth, a  consideration  or  quid  pro  quo  is  indispensably  necessary.  A  com- 
pensation, be  it  either  ancient  or  modern,  whereby  part  of  the  thing  is  given 
in  lieu  of  the  whole,. or  whereby  a  thing  is  given  in  a  less  perfect  state  than 
the  law  enjoins  it  to  be  given,  unless  something  be  added  to  make  it  equal 
to  the  value  of  the  real  tithe,  carries' internal  evidence  to  destroy  itself^  and 
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18  considered  as  being  rank«  and  therefore  void.  The  cooipensatioQ  here 
contended  for  by  the  plaintiff  in  error,  ^whether  commencing  in  ancient  or 
modern  times,  whereby  nothing  more  than  the  tenth  part  of  the  hops  be- 
fore picking  is  to  be  given,  without  adding  any  thing  to  make  it  equal  to  the 
greatly  advanced  value  of  the  real  trthe,  which  the  law  enjoins,  shall  be  set 
out  after  picking,  or  for  the  considerable  costs  the  occupier  incurs  in  bring- 
ing the  article  into  the  more  perfect  state,  and  to  the  benefit  of  whidi  the 
tithe-owner  is  by  law  entitled  clear  of  all  expence,  must  be/e^  de  se,  and  as 
being  rank,  is  void. 

3.  A  custom  must  be  presumed  to  be  as  old  as  the  time  of  legal  memory , 
and,  when  that  presumption  is  refuted  by  any  circumstance  that  shews  it 
could. not  have  existed  during  the  whole  of  that  period,  the  custom  is  de* 
stroyed.  No  mode  of  tithing  hops  can  have  existed  from  the  time  of  legal 
memory,  because  the  cultivation  of  hops  within  the  kingdom  is  of  a  date 
long  subsequent  to  it,  and  of  this  all  the  courts  of  Westminster  Hall  have 
taken  judicial  notice,  and  in  consequence  have  uniformly  decided  against  all 
customs  that  ever  have  been  attempted  to  be  set  up  relative  to  the  tithing 
.of  hops. 

4.  The  mode  of  tithing  contended  for  by  the  plaintiff  in  error  cannot  be 
M  supported  as  a  local  custom  peculiar  to  the  parish  of  F^mham;  because, 

besides  the  evidence  which  the  records  of  the  judgments  of  courts  of  law 
furnish  against  its  antiquity  generally  throughout  the  kingdom,  it  is  stated 
on  the  bill  of  exceptions  that  the  introduction  and  first  cultivation  of  hops 
within  the  parish  and  rectory  of  Farnham  is  with  reference  to  the  time  of 
legal  memory,  modem,  and  within  the  time  of  memory. 

6.  Notwithstanding  tiie  evidence  adduced  by  the  plaintiff  in  error,  these 
>facts  cannot  be  denied ^that  the  hops  on  different  hills,  as  well  as  In  differ- 
ent rows,  are  so  unequal  both  in  quantity  and  quality,  that  the  tenth  of  either 
of  them  bears  no  proportion  to  the  tenth  of  the  whole  produce ;  that  tithing 
by  the  hill  or  row  is  liable  to  great  frauds  ;  that  taking  the  tithe  by  either 
of  these  modes  would  in  all  cases  be  very  inconvenient  and  in  many  quite 
impracticable ;  whilst,  on  the  other  hand,  the  fairness,  convenience  and  jus- 
tice of  setting  out  the  tithe  by  measure,  after  picking,  in  experience,  have 
been  so  fully  proved,  as  to  render  this  nunle  of  tithing  part  of  the  common 
law  of  the  land. 

6.  A  custom  to  set  out  the  tithe  by  the  tenth  row,  if  equal,  or  by  the  tenth 
hill,  if  unequal,  ought  not  to  have  been  permitted  to  be  proved  in  this 
cause ',  because  the  plamtiff  in  error  has  not,  m  his  declaration,  stated  that 
there  was  any  such  custom,  or  that  he  had  set  out  his  tithes,  which  are  the 
subject  of  his  complaint,  according  to  any  such  custom,  and  therefore  the 
existence  of  such  custom  could  have  no  relation  to  the  matter  in  issue  be- 
tween the  parties. 

JoHK  Scott. 
Wm.  Garrow. 

This  case  was  argued  on  February  the  25th  and  27th,  by  Monoid  and 
'Adam  for  the  plaintiffs  in  error,  and  by  the  Attorney  General  and  Hall  for 
the  defendant  in  error.  After  the  argument,  the  question  put  to  the  judges 
was,  whether  upon  the  matter  set  forth  in  the  bill  of  exceptions,  the  direc- 
tion to  be*  given  to  the  jury  ought  to  have  been,  to  find  for  the  plaintiff,  or 
for  the  defendant  ? 

The  judges  desired  time  to  consider  of  their  opinions  ;  and  on  two  sub- 
sequent days  delivered  them  seriatim,  there  being  a  difference  upon  the 
bench.  Rooks  J.  was  of  opinion,  that  the  direction  ought  to  have  been  in 
favour  of  the  plaintiff;  and  Chambrc,  Baron,  Le  Blaho,  J.  Lawrbkce,  J. 
Thompson,  B.  Grose,  J.  Heath,  J.  and  Maodonald  Ch.  B.  held  that  it  was 
rightly  given  in  favour  of  the  defendant. 

RooKB,  J.— The  question  proposed  by  your  lordships  is^  whether,  upon 

the 
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the  mailers  set  txPhh,  in  the  bill  of  exceptions,  the  direction  to  be  given  to 
the  jury  ought  to  have  been,  to  find  for  the  plaintiff,  or  for  the  defendant  ? 
•  According  to  my  view  of  this  case,  the  answer  to  tins  question  must  de« 
pend  on  the  opinion  the  jury  would  have  formed  as  to  the  facts  here  stated. 
If  the  jury,  were  satisfied  that  the  facts  stated  in  the  bill  of  exceptions  were 
sufiiciently  proved,  my  opinion  is,  that  they  ought  to  have  found'  a  verdict 
for  the  defendant. 

Though  I  am  so  unfortunate  as  to  differ  from  the  Lord  Chief  Baron  and 
all  my  brethren  on  this  question,  yet  I  flatter  myself  that  we  do  not  materia 
^Uy  differ  as  to  first  principles,  but  rather  as  to  the  application  of  them.  I 
agree  that,  where  no  practice  has  prevailed  to  the  contrary,  the  general  law 
of  tithing  hops  is  by  the  measure  ;  that  a  strict  legal  custom  must  be  im- 
memorial }  that  according  to  the  doctrine  laid  down  in  our  books,  bops  are 
of  modem  cultivation,  as  an  article  of  husbandry,  and  cannot  be  the  subject 
of  a  strict  legal  custom.     But,  1  think, 

1st,  lliat  the  general  law  of  tithing  hops  has  been  established  with  a 
cautious  regard  to  the  usage  of  such  particular  parishes  wherein  a  reasonable 
and  convenient  usage  has  obtained. 

2dly,  That  such  restriction  on  the  general  law  is  not  illegal,  nor  contrary 
to  the  principles  of  tithe-law. 

3dly,  That  the  usage  set  up  by  this  parish  of  Farnham  may  be  supported 
without  violating  any  legal  principle. 
1.  As  to  the  general  law  of  tithing  hops. 

The  wild  hop  is  probably  an  indigenous  plant :  but  though  indigenous, 
yet  if  it  first  became  an  article  of  cultivation  within  time  of  legal  memory, 
it  seems  agreed,  that  no  customary  usage  as  to  tithing  it  can  be  supported 
against  the  general  rule  of  law.  In  the  case  of  Crouch  yr,Riiden  (as  reported  in 
1  Sid.  443  (1)),  the  court  deny  that  there  can  be  a  medus,  by  way  of  prescript 
tion,  to  pay  so  much  for  tithe-hops,  and  say,  they  will  take  notice  that  hops 
are  not  so  ancient,  but  were  used  in  beer  only  of  late  times,  notwithstanding 
the  records  cited  by  Loni  Coke  to  the  contrary.  In  justice  to  Lord  Coke's 
memory  it  should  be  observed,  that  the  passage  alluded  to  in  Lord  Coke*8 
work  is  misrepfesented  by  the  reporter.  Lord  Coke  cites  12  £d.  4.  c.  B.  as 
to  those  who  had  purchased  licences  patent  to  be  correctors  of  ale,  beer, 
wine,  &c. ;  and  has  Uiis  note  in  the  margin  of  the  4  Inst.  202.  **  Noia,  By 
this  appeareth  that  beer  is  not  of  such  late  time  as  some  suppose.  See  also 
Rot.  Pari.  4  H.  4.  No.  68.  Beer  and  ale  mentioned  to  be  then  in  Calice. 
Beer  Is  a  Saxon  word,  Bier ;  and  beer  is  within  the  word  Cervisia  in  the  an- 
cient statutes.  For  it  is  but  as  the  putting  a  new  button  to  an  old  coat,  viz. 
hops  to  malt  and  water,  to  make  it  continue  the  longer.*'  According  to  this 
passage,  the  putting  hops  to  beer  was  considered  by  Lord  Coke  as  of  modem 
practice  in  his  time :  whereas  the  reporter  represents  him  as  saying  the  con- 
trary. The  same  case  (Crouch  v.  RisdenJ  is  reported  1  Ventr.  61.  and  the 
reporter  makes  the  court  say,  "  there  could  be  no  such  c^omposition  time 
out  of  mind ;  hops  not  .being  known  in  England  till  Queen  Elizal>eth's  time ; 
for  then  they  were  first  brought  out  of  Holland ;  though  beer  is  mentioned 
in  a  Stat,  of  H.  4.**  This  account  of  the  introduction  of  hops  is  certainly 
inaccurate,  for  we  find,  that  hops  were  known  before  1562  ^  for  they  had 
attracted  the  notice  and  encouragement  of  the  legislature  at  that  time,  as 
appears  by  5  &  0  Ed.  6.  c.  5. 

We  have  then  the  authority  of  Lord  Coke,  that  the  use  of  hops  in  beer  is 
of  modem  introduction  :  and  supported  by  the  authority  of  this  passage  in 
4  Inst,  and  of  these  very  inaccurate  reports  of  the  case  of  Crouch  v.  Ri$dem, 
the  modem  authorities  considered  it  as  settled,  that  hops  were  first  cultiva- 
ted within  time  of  legal  memory,  and  that  they  canndt  be  the  subject  of 
ipamemoriaV  custom.  Yet  1  cannot  but  observe,  that  ws  the  hop  is  pro* 
bably  indigenous;  and  as  (if  the  reporters  are  correct)  tli6  court  were  cer- 
tainly not  aware  hoiv  long  the  hop  had  been  an  article  of  cultivation,  the 
judicial  notice  which  they  took  of  its  modern  introduction  seems  to  have  a 

slight 
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^^7«light  foundation.  To  ascertain  satb&ctorily  the  law  as  to  tithing  hops,  it 
'^^  may  not  be  amiss  to  state,  in  historical  order,  the  several  cases  which  are 
reported  on  this  subject.  The  earliest  case  we  have  in  our  books,  respect* 
ing  hops,  is  cited  in  Hatton  78.  It  was  3  Jac.  1 .  between  Potman,  knight, 
and  another.  The  question  was,  as  to  the  nature  of  the  tithe,  and  adjudged 
to  be  a  gfcat  tithe  :  but  as  for  hops  in  gardens  and  orchards,  they  were  ad- 
judged to  the  vicar  as  minuta  decinia.  In  Hil.  14  Jac.  I.  B.  R.  (1616).  it 
was  said  by  Hitcham,  serjt.  and  agreed  by  Mountacute,  (who  was  then 
chief  justice),  that  a  naan  may  set  forth  a  tenth  part  of  hops  for  tithes,  be^ 
fore  they  are  dried,  I  Kolte's  Abr.  644.  tit.  Dismes  (Y),  pi.  9.  between 
Barham  and  Gooae,  From  this  dictum  of  serjt.  Hitcham,  as  to  setting  forth 
the  tithe  before  they  are  dried,  it  seems  pretty  clear,  that  the  setting  forth 
the  tithe  by  measure,  was  practised  in  some  countries  at  that  time  ;  though 
we  know  not  how  generally.  But,  on  the  other  hand,  if  the  law  of  tithing 
hops  by  the  tenth  measure  after  picking  was  the  general  rule  from  the  time 
they  were  first  cultivated,  it  seems  difficult  to  say  by  what  analogy  the  tithe 
of  the  mere  flower  of  the  hops  was  ever  considered  as  a  great  tithe. 

Hops  were  an  article  of  general  cultivation  before  the  reign  of  Car.  1.; 
for  in  the  case  of  Uvedaie  v.  TindcUlt  Hut.  77.  1  Car.  1.(1),  the  court  say, 
*'  in  some  countries,  a  great  part  of  the  land  within  the  parish  is  sown  with 
hemp  or  hops.*  In  1629,  4  Car.  1,  Trin.  B.  C.  Mfrey  v.  Mills  (2),  the  court 
held  that  where  there  was  a  modus  for  a  garden,  hops  growing  in  a  garden 
were  within  the  modus,  provided  that  they  did  not  grow  in  any  addition  to 
the  garden.     From  these  cases  we  may  safely  infer,  that  hops  were  aa 
article  of  general  cultivation  so  early  as  4  Car.  I.«  and  that  there  had  been 
several  litigations  as  to  the  nature  of  the  tithe,  whether  great  or  small,  and 
as  to  the  claiming  of  a  modus  decimandi.    In  the  case  of  Legard  v.  Elcock, 
(1666),  Pasch.  18  Car.  2.  B.  R.  on  a  question  as  to  the  mode  of  setting 
forth  tithe  of  com,  the  court  say,  (according  to  the  report  of  2  Keble,  36) 
that  the  custom  of  England  is,  lo  set  forth  in  sheaves,  bttt  each  county  hath 
several  ways,  as  of  hops,  which,  by  Kbblino  (then  chief  justice  of  B.  R.)  is 
a  small  tithe,  and  payable  by  the  pole.     What  Iprd  chief  justice  Kebuns  is 
here  reported  to  have  said,  as  to  the  nature  of  the  tithe,  is  now.  considered 
as  law  i  fovr  notwithstanding  the  case  cited  in  Hutton  78,  hops  are  now 
held  to  be  a  small  tithe.    According  to  the  report  of  the  same  case,  L  Sid. 
283,  under  the  name  of  Ledg^y,  Langley  (3),  Twisdbn,  J.  said,  that  it  has 
been  questioned,  and  is  not  now  known,  how  the  tithe  of  hops  shall  be  set 
out,  scU,  by  the  tenth  pole  or  by  measure*     And  in  the  case  of  Crouch  v. 
Risden,  Hil.  21  &  22  Car.  2.  B.  R.  (1670),  J  Sid.  443  (4),  the  reporter  adds, 
note  per  Twisdbn,  J.  (who  lived  in  Kent) ;  it  is  a  question  at  this  day  how 
hops  shall  be  tithed,  whether  by  the  hill,  or  by  the  pole,  or  by  the  bushel  ? 
1  have  been  the  more  particular  in  deducing  the  cases  thus  in  chronological 
order,  because  I  think  it  must  appear  clearly  from  them,  that  from  the  first 
cultivation  of  hops,  which  was  before  A.  D.  1651,  till  afier  1670,  a  period  of 
above  120  years,  though  hops  had  for  a  long  course  of  time  been  an  ar- 
ticle of  general  cultivation,  no  certain  mode  of  setting  forth  the  tithe  of 
them  had  been  established ;  consequently,  we  may  presume  that  different 
modes  prevailed  in  different  parishes,  and  perhaps  in  different  parts  of  the 
same  parish,  and  some  particular  modes  might  have  prevailed  in  particahur 
places  for  a  very  long  course  of  time,  even  from  the  first  cultivation  of  the 
hop.    The  tithe-owner  received  his  tenth,  and  had  a  right  to  his  tithe  in 
kind ;  no  modus  decimandi  was  allowed  ;  but  as  to  the  modfis  exponemii,  or 
mode  of  setting  forth,  various  practices  prevailed.  I  This  distinction  between 
the  modus  decimandi  and  modus  exponendi,  was  taken  by  Lindley,  who  vns 
counsel  against  the  prohibition  in  the  case  of  Ledger  v.  Langiey,  and  seems 
%o  me  to  be  a  sound  distinction.  In  Hob.  I07«  Wiison  v.  7%e  Bishop  ofCarftde, 
is'Jac.  (6)  on  a  question,  whether  a  custom  was  good  to  tithe  wool  truly 

widkout 

(1)  ^n/tf,  vol.  1.339.  (4)  Mnte,  vol.  1.  p.481. 

(2)  jtnte,  vol.  1.  p.  367.  (5)  Jmie,  vol.  1.  p.  250. 
i^)  jtnie,  Toi.  1.  p.  44B. 
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mritboul  view  of  the  pMSon?  Lord  Hobart  holda  it  bad#  and  says,  ''  the 
law  provides  that  you  have  your  right,  and  therefore  that  your  means  be 
sudi  as  is  likely  to  produce  it/*  Here  is  a  distinction  between  the  right, 
and  the  means  whereby  that  right  may  be  obtained  -,  i.  e,  between  the  right 
to  the  tenthj  and  the  means  whereby  that  tenth  may  be  ascertained  and  set 
forth.  And  the  doctrine  laid  down  by  the  court,  in  the  case  of  Hydi  v. 
£Ui8(\),  is  to  the  same  effect;  that  tithe  naturally  is  but  the  tenth  of  the 
revenue  of  my  ground,  not  of  my  labour  and  industry,  where  it  may  be  di- 
vided. If,  therefore,  a  mode  could  be  devised,  by  which  the  tithe«owner 
may  receive  the  tenth  of  the  produce  of^  the  hop  grounds,  and  the  same 
may  be  conveniently  set  forth,  I  feel  no  absolute  necessity  for  requiring 
tlie  farmer  to  set  it  forth  by  measure.  The  modiu  exponendi  may  vary, 
provided  the  tenth  is  received  in  kind. 

The  law  of  tithing  hops  being  thus  unsettled  till  so  late  a  period,  let  us  see 
when  the  law  was  settled,  and  what  law  was  settled  on  the  subject  From 
the  dictum  of  Hiicham,  Seijt.  1616,  till  the  case  of  Chiity  v.  Reeve,  1687  (2), 
I  am  not  aware  of  any  decision  or  even  of  any  dictum  in  oui*  books, 
which  ascertains  or  even  suggests  how  the  mannei'  of  setting  forth  this  tithe 
18  settled.  That  case  states  how  the  law  was  settled,  and  is  dted  by  Ml*. 
Ward  in  the  caaeof  Bate  v.  Sprackling,  Sciacc.  1717,  (Bunbury,  20  (3))  as 
having  settled  the  law  on  the  subject  3  viz,  that  tithes  of  hops  are  not  to 
be  paid  till  after  they  are  picked  and  before  they  are  dried,  every  tenth 
measure.  Banbury  in  a  note  says,  that  the  tithing  of  hojps  was  settled  in 
the  case  of  Bliss  v.  Chandler,  1720  (4)  :  but  in  this  he  is  inaccurate  3  for  in 
reading  the  decree  in  Chitty  Y,ReeDe^  no  one  can  doubt  that  the  general  law 
was  there  ascertained,  and  that  subsequent  cases  have  only  served  to  confirm 
'the  law  there  settled,  without  impeaching  any  thing  there  laid  down ;  nor 
has  that  case  ever  been  impeached  till  the  present  difficulty  was  started.  It 
seems,  therefore,  of  great  importance  to  the  decision  of  the  present  question^ 
to  examine  accurately  what  was  the  laW  laid  down  by  the  court  of  exche* 
quer  in  that  case.  The  court  were  fully  apprised  of  tiie  terms  of  this  cus- 
tom, of  the  mischiefs  of  cutting  the  binds,  and  not  tithing  by  measure  after 
picking,  and  that  by  the  law  of  the  land,  tithe  hops  ought  to  be  paid  in 
kind )  viz.  the  tenth  part  of  the  whole  after  picking :  yet  the  coiift  declares 
in  favour  of  the  usage,  and  makes  a  decree  to  the  following  effect :  '*  It 
fully  appearing  to  the  court  that  the  custom  usage  of  practice  of  paying  tithe 
hops  ill  the  parish  of  Famham  for  above  60  years  past  haith  been  that  the 
impropriator  hath  had  the  tenth  row  when  equal,  or  else  the  tenth  hill ;  that 
the  same  hath  been  left  standing  with  the  hop  bmds  uncut  -,  that  the  impro- 
priator hath  always  had  convenient  time  to  come  and  cut  the  binds  and  to 
pick  the  bops  on  the  ground ;  the  court  was  of  opinion  and  declared  the  said 
custom  usage  and  practice  to  be  reasonable  and  fitting  to  be  observed,  and 
the  court  declared  that  in  case  there  was  not  any  su^h  usage,  the  tithe  of 
hops  ought  to  be  paid  in  kind,  viz,  the  tenth  part  of  the  whole  after  pick- 
ing." Thus  in  the  very  first  case  in  which  we  have  any  account  that  the 
law  of  tithing  hops  is  settled,  we  have  also  an  account  of  an  usage  allowed 
to  stand  against  it.  Words  cannot  express  more  plainly  that  according  to 
the  opinion  of  the  court  of  exchequer,  an  usage  or  practice  if  convenient  and 
fitting  to  be  observed,  ought  to  be  established  agiunst  the  common  law  right 
which  was  now  declared  to  be,  by  the  tenth  of  the  whole  after  picking.  It 
was  objected  in  the  argument  that  this  usage  was  set  up  by  the  executor  of 
a  lessee  for  a  short  term,  who  could  not  bind  the  right  of  his  Undlord ;  but 
let  the  usage  be  set  up  by  whom  it  might,  it  was  disputed  by  the  occupier ; 
and  if  the  court  had  thought  that  no  usage  could  stand  against  the  general 
law  of  tithing  hops  as  it  was  then  held  to  have  been  settled,  they  were  bound 
to  have  declared  against  the  usage. 

When  the  law  was  settled  we  do  not  precisely  know,  but  this  case  declared 
that  it  was  settled  and  how  it  was  setUed.     With  respect  to  the  modus  er- 

(1)  jimit,  vol.  1.  p.  403.  (3)  ytnie,  vol.  1.  p.  73S.  ponthdi 

{2)  Ante,  vol.  1 ,  481 .  "  '  (4)  Ante,  vol.  1.  .p.  757. 
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pone?Kfi  thus  established,  I  cahnbt  hut  h^ak^  this  obsemti^tl,  tliat  it  si^ins 
to  hale  been  adopted  on  a  principle  of  cinTchiehce  only  5  foV  it  cert&hily  is 
not  a  regular  legitimate  mode  ot  tilhittg ;  it  gives  the  tithe-own^r  the  flower 
of  the  hop  only,  and  it  withholds  froni  nirrt  tn'e  stalk  ;  though,  according  to 
the  course  of  husbandry  as  to  hops,  the  bind  is  first  severed,  and  then  the 
hop  is  picked.  By  a  sort  of  compromise  for  convenience  sak'e,  it  takes  from 
him  the  stalk,  to  which  he  has  a  sorlt  of  legjitimale  right  frotn  the  moment 
of  severance,  and  gives  him  the  tenelfit  of  tne  planter's  labour  and  ekpence 
in  picking,  to  wl)icn,  according  to  the  principle  laid  dowA  fn  Hob.  200.  he 
has  no  right  at  all. 

I  am  aware  that,  since  the  hop  has  been  decided  to1)e  a  small  tithe,  at- 
tempts have  been  made  to  put  it,  by  analogy,  on  the  same  footing  as  t^e 
tithe  of  fruit.  The  bind  is  likened  to  the  branch  of  a  fruit  tree;  and  it  is 
said,  that  the  parson  is  only  entitled  tp  the  fruit,  and  that  as  the  farmer  may 
not  pluck  ofif  a  bough  and  give  it  to  the  parson  ahd  bid  him  gather  the  fruit, 
so  neither  ougnt  the  fanner  to  cut  the  bmd  aAd  leave  the  jiarsdb  to  pluck 
the  hop.— ^This  ioaay  Ije  similitude ;  for  tfeere  are  some  twiht  traits  of  resem- 
blance, but  it  cei^'taihly  is  not  analogy ;  because  it  is  'defective  as  'to  the  main 
drcumstance,  the  common  course  of  husbandry. 

The  constant  course  of  hi!isbandry  is  to  sever  the  bind ;  but  by  no  course 
of  husbandry  is  it  usual  to  cut  the  branches  oS  the  fruit  trees.     Should  a 
farmer  cut  his  pinds  and  refuse  to  pick  his  hopj^,  I  thfnk  it  probable  that  our 
courts  of  law  would  hold  this  to  be  so  far  a  severance  as  to  intitle  the  tithe- 
qwner  to  something,  if  he  thought  it  worth  bis  wbile  to  claim  it ;  or  sliould 
it  happen  that,  by  any  course  of  husbandry,  the  binds  We're  Severed  on  one 
day  and  not  picked  till  the  next,  and  should  the  tithe-oWher  die  in  the  ia- 
termediate  time.  I  tbuiK  it  probable  our  courtis  would  consider  this  as  a  se* 
verance,  and  give  the  tf the  io  the  executor,  because  the  severance  fs  '^cord- 
ing to  the  course  of  nusbanciry.    In  short,  1  consider  this  modus  exponendi  as 
peculiar,  as  not  reconcileable  hy  anailogy  to  any  prior  mode  6'f  setting  fortb, 
as  founded  ^olely  on  the  peculiar  nature  of  the  subject  matter,  and  as  settled 
on  a  principle  of  convenience  onlyj  and  if  the  court  of  exchequer,  prbceed- 
ipg  trpon  tnis  princfple,  has  also  held,  that  where  a  convenient  usage  has 
long  prevailed  In  a  particular  parish^  it  shall  be  established  against  the  ge- 
^e^al  principle  of  convenience^  where  no  usage  is  set  up  :  I  do  hot  feel  nij- 
self  warranted^  or  disposed  to  say,  that  the  court  has  done  Wrong.     1  con- 
sider the  court  of  exchequer  as  proceeding  with  great  and  laudable  catiti^n 
in  settling  this  point  of  law,  aware  of  the  great  length  of  time  during  "which 
the  law  had  been  unsettled,  diid  aware' of  the  possibility  that  part iculSir  prac- 
tices might  have  prevailed  in  particular  parishes,  which  "were  reasonable 
and  fitting  to  be  observed  ;  ahdliaving  one  instance  of  thatlcind  befoire  them 
they  declare  that  such  usage  ought  to  be  observed,  biit  that  where  there  is 
no  such  usage  the  general  nile  must  prevail.     Since  the  case  of  ChUty  v. 
jReevc,  this  point  has  never,  come  difectly'in'questioh  till  the  prei^nt  ca^ 
Several  cases  have  been  litigaited  as 'to  the  fithe  of  liops ;  in  none  of  which 
the  doctrine  laid  down  in  Chiity  v.  'JReei;elias  been  denied;  btit  ih  some  of 
which  it  has  been  affimied.    In  the  two  cases  of  Gee  v  Pitch,  't^^te  tind 
1704,  1  Wood,  386, 439(1),  the  court  cleclares,  thatliops  ought  tobe'picked 
and  gathered  ^rom  the  bind  before  they  are  tithed!     This  had  bei^n  idready 
settled  in  the  case  of  Chitiy  v.  Reeve,  and  was  no  new  doctrine  ;  the  custom 
set  up  in  the  first  of  these  cases,  in  t6d8,  was  that  lOf.  an  adre 'should  be 
Djiid  for  the  tithe  of  hops  j  such' a  custom  was  void  according  to  the  principles 
laid  down  |n  Crouch  v.  Risdeh,  1  Sid.  '443  (2)  ;  but  this  custom  re'spedted 
a  modus  in  discharging  of  tithe,  hot  the  manner  of  setting  it  forth.    TliecSbse 
of  Bliss  V.  Chandler,  1720,  2  Wood,  146  (|^,  respectied  the  mahher  of  'tet- 
ting  forth  the  tithe  of  hops  :  but  the  defendant  set  up  no  custom  ;  he  "Lad 
paid  tithe  of  early  hops  by  the  bushel,  after  they  were  picked,  and  the  re- 
.  mainder  by  stripping  the  binds  from  every  tenth  pole  or  hill,  and  lea>ring 
them  on  the  ground  for  the  plaintiff  to  pick.    The  court  say,  tithe*  must  be 
paid  by  every  tenth  bushel  of  the  whole  after  they  are  picked.  .  Here  .the 

(1)  jinu,  ft)l.  1.  p.  632       (2)  AiUe,  rol.  1.  p.  481.  (3)  jinie,  vol.  1.  p.  757.    de- 
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tiefettdant  had  Bel  forth  hit  tithe  ia  two  different  ways^  but  alleged  no  custom 
in.  support  of  either ;  t^ie  courts  therefore,  did  not  decide  any  point  as  to 
custom,  but  declared  the  general  law.  The  next  case  that  is  reported  on 
this  subjectis  the^case  of  Sneyd  v.  Unwin,  January,  1740,  2  Wood,  403  (1). 
The  reetor  of  Heddingham  Sible  in  Essex^  dnimed  the  tithe  of  hop,  by  re- 
ceiving, on  the  hop  grounds  where  the  same  arise,  the  tenth  measure  or 
weight  after  they  are  plucked  from  the  stalk,  and  before  they  are  drietl  and 
packed.  The  defendimt  set  up  an  ancient  usage,  whereby  the  rectors  are 
obliged  to  aoeept  their  tithe  hops  by , the  tenth  pole  or  hill,  after  the  vines 
are  severed  from  the  ground  anid  stripped  off  the  poles  -,  and  that  the  said 
vectors  were,  and  the  plaintiff  waa  obliged,  to  piok  all  his  tithe  hops.  Here 
was  an  andent  usage  set  up  less  fovourahle  to  the  rector  than  the  usage  set 
np  in  the  case  at  bar ;  becsAise  it  was  to  sever  the  binds  from  the  ground 
and  to  atrip  them  off  the  .poles ;  yet  the  court  did-not  pconounce  against  it  a 
priori,  and  say,  it  was  technioally  knpossiUe  that  any  usage  couU  be  snp< 
ported  against  the  established  right.  The  court  war  very  deliberate  in  its 
proceedings.  It  heard  the  counsel,  it  read  die  proofs,  it  read  the  several 
decrees  in  CMUy  y.  Reeve,  in  the  two  cases  of  Gee  v.  Peardi,  and  In  the  ease 
of  BHt$  V.  CJumdkr,'hnd  -mth  this  full  information  before  them,  it  directed 
an  issue  to  be  tried  by  a  special  jury^  whether,  by  the  usage  in  the  parish 
of  Heddingham  Sibk,  hops  are  to  be  tithed  before  they  are  picked  from  the 
atalk  ?  This  case  has  great  weight  with  me :  the  court  had  the  case  of 
ChUty  V. -Reeve  before  them,  as  well  as  the  other  cases ;  they  were  well  ap- 
IHriaed  of  the  general  law,  and  yet  they  directed  this  issue*  Must  not  a  plain 
man  infer  from  hence,  tlmt,  aeeordiog  to  the  opinion  of  that. court>  an  usage 
to  tithe  hops  before  U^ey  are  picked  from  the  stalk  might,  under  some  cia^ 
'  cumstances,  be  supported  against  the  general  rule  ? 

It  is  observable  tiiat  the  court  did  not  direct  an  issue  on  the  particular 

custom,  aet  up  by  the  defendant,  but  a  mora  general  issue  on  usage  at  large. 

Had  they  not  thought  that,  according  to  the  case  odChitty  v.  Reeee,  usage 

might  stand  against  the  geneial  rule,  they,  surely  would  n«t  have  directed 

such  an  issue.     And  if  any  usage  whatever  could  be  supported  against  the 

law  then  generally  established,  then  ibis  case  is  an  adititional  authority  to 

shew  that  the  technical  objeetion  made  to  the  uaage  now  set  up,  ought  not 

to  prevail.    On  the  trial  of  thia.ismie  the  jury  found  a  verdict  against  the 

^asage.    In  the  year  1162  the  rector  filed  his  bill  againat  the  son  of  the 

former  defendaat  Unwin  j  the  defendant  answered  to  the  same  elfect,  as  to 

■the  custom  of  tithing  hops,  «s  his  fether  hail  done  in  the  fonner  cause  >  the 

court  dedaved  that  the  metiiod  of  tithing  hops  insisted  on  by  >tbe  defendant, 

'ia  not  the  legal  method  of  tithing  h<^s  3  but  that  they  ought  to  be  picked 

and  gathered  :ftom  the  binds  or  stalks  t^sfore  they  are  titheable,  2  Wood, 

47a.    There  con  be  no  doubt  that  this  decree  was  right ;  the  question  as  to 

viaage  had  been  tried^  and  the  jury  had  found  against  it,  and  there  being  no 

f  usage  the  metl^od.set.up  by  the  defendant  was  not  the  legal  mediod.    The 

next  and  last  case  in  point  on  the  aubject  is,  the  case  of  WaU<m  v.  Tyers,  in 

-8cacc..  Feb.  1768  (2),  and  ultimately  decided  in.  this  house.    This  case  is 

relied  on  as  having  ^finally  settled  the  point  as  to  the  mode  of  tithiqg  hops. 

I  do  hot  understand  this  case  to  have  settled  any  point  which  was  not  well 

known  before.     From; the  case  of  Chiity  v.  Reeve  the  decisions  had  been 

uniform,  that  the  tithe  of  hops  is  to  foe  set  out  after  they  are  picked,  «nd  be- 

-Ibre  they ^  are  dried,  unless  in  parishes  where  there  had  been  an  usage  to  the 

-eotttrary :  on  the  point  of  usage  there  were  two  cases  which. seemed  1  very 

^•tmngly  to>  allow  its  validity ;  and  on  this.pomt  the  case  of  fVaitany.  Tyen 

« decides  nothing.    According  to  the  account  of /this  case,  in  S  ;Wood,  484, 

the  defendant, 'in  his  snawer,  disputedthe:  general  rule  of  law^^and  insisted, 

that  the  tithe-hops. ought  not,  by  law,  to  be.set  out  after  they  are  picked 

-jftom  the  bind  or  stem,  and  he  denied  that  ihere;was  any  custom,  in  either  of 

.the  parishes^  for  setting  out  the  tithe  of  hops.    1S0  that,  though  the  court 

decides  nothiog^  on  the  ques^tion  of  custom,  it  seems  as  if  those  who  advised 

(1)  j^tde,  p.a27.  (2)  JtfOe,  p,  1^7.  th<| 
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th^  parties  in  their  pleadings  thought  that  custom  or  usage  might  be  male- 
rial  in  the  case. 

On  these  authorities,  and  for  these  reasons,  I  am  of  opinion,  that  accord* 
ing  to  the  law  established  for  tithing  hops,  the  general  rule  that  hops  are  to 
be  tithed  by  measure  after  they  are  picked,  and  before  they  are  dried,  has 
not  been  established  so  peremptorily  and  strictly  as  to  destroy  or  to  disturb 
such  reasonable  and  convenient  usages  as  have  prevailed  uninterruptedly  and 
for  a  long  course  of  time,  in  particular  places  ;  but  has  been  established 
with  due  caution  and  circumspection,  and  subject  to  such  usages. 

My  second  proposition  is,  that  the  law  settled  as  above  stated,  with  a  re* 
striction  as  to  local  usages,  is  not  contrary  to  the  principles  of  tithe-law. 
And  so  fisur  is  it  from  being  contrary  to  these  principles,  that  it  is  in  strict 
analogy  with  them.  The  manner  of  setting  out  the  tithe  of  every  titheable 
article  has  been,  for  the  most  part,  long  known  and  settled ;  yet  there  are 
many  articles  which  local  usage  regulates  the  mode  of  setting  forth.  In 
Hob.  260.  Bide  v.  Ellis,  16  Jac.  (1)  it  is  said, "  In  divers  places  they  set  out 
the  tenth  acre  of  wood  standing,  so  of  grass.'*  This  shews  at  least  the  opi- 
nion of  the  courts  that  the  modta  exponendi  may  be  regulated  by  the  custom 
of  the  pkce.  In  2  Keb.  M.  P.  IB  Car.  2.  Legard  v.  Eicocke  (2),  the  court  are 
reported  to  have  said,  on  a  question  of  tithe-corn,  "  The  custom  of  England 
is,  to  set  forth  in  sheaves ;  but  each  country  hath  several  ways,  as  of  hops.** 
InBolberch  y.Whadcockti  P.  13  Car.  2.  Scacc.  Hardr.  184  (3),  it  is  said,  agist- 
ment-tithes  for  barren  cattle  are  due  dt  communijure,  according  to  the  value 
of  the  land,  after  the  rate  of  2t.  in  the  pound ;  for  that  they  cannot  be  other- 
wise valued,  or  accounted  for,  because  the  profits  of  the  land  for  which  tbey 
are  paid  are  perceived  by  the  mouths  of  beasts :  but,  by  custom,  or  preserip- 
tion,  they  may  be  paid  in  other  manner,  as,  by  the  acre,  or  for  all  manner 
of  cattle  barren,  and  for  the  plough  and  pail.  So  in  Hiclu  v.  Woodton^  M. 
6  W.  &  M.  B.  R.  as  reported  in  Skinner,  660  (4),  Holt  Ch.  J.  says.  Tithes 
for  barren  cattle  are  due  de  communijure,  and  2«.  in  the  pound  is  the  usual 
tithe  of  common  right,  but  that  there  are  divers  customary  manners  of 
tithing  for  them. 

In  addition  to  these  authorities,  the  law  as  to  tithing  milk  is  a  complete 
proc^  that  the  custom  of  the  place  may  regulate  the  mode  of  setting  forth 
tithe.  The  common-law  right  has  been  finally  settled  by  very  modem 
oases  }  but  it  has  been  settl^  with  a  due  regard  to  all  the  local  customs 
which  have  prevailed  in  different  parishes.  The  case  of  Stebbt  v.  Goodlack, 
Moor,  918.  1  Leon.  09.  P.  30  Eliz.  B.  H.  (6)  appears  to  me  very  material  to 
this  point.  The  custom  there  set  up  was,  that  the  parson  shall  have  for  his 
tithe  the  tenth  land  sown  with  any  manner  of  corn,  and  he  shall  begin  his 
reckoning  always  at  the  first  land  which  is  next  the  church.  The  parson 
shewed,  that  the  defendant,  by  fraud  and  covin,  sowed  every  tenth  land, 
which  belonged  to  the  parson,  very  ill,  and  with  small  quantity  of  corn. 
and  did  not  dung  or  manure  it,  as  he  did  the  other  nine  parts,  by  reason 
whereof  the  other  nine  yielded  each  eight  cocks,  and  the  tenth  yielded  but 
three  cocks.  The  parson  libelled  in  the  spiritual  court,  and  confessed  the  cus- 
tom ;  but  for  abusing  the  custom,  prayi^  the  tithe  in  kind  ;  the  defendant 
prayed  a  prohibition,  and  the  parsou  afterwards  a  consultation.  Aiid  the 
opinion  of  Wray,  C.  J.,  was,  that  the  custom  was  i^;ainst  common  reason, 
and  so  void,  b^t  if  it  be  a  good  custom,  then  the  parson .  shall  have  his 
action  on  the  case.  This  is  the  report  in  1  Leon.  The  case  is  also  report- 
ed in  Moor,  913,  who  says,  that  a  prohibition  was  awarded,  netwithatend- 
ing  the  covin,  for  the  fraud  may  be  remedied  in  an  action  on  the  case  at 
cbmmon  law.  Whether  a  consultation  was'  afterwards  granted,  does  not 
appear  from  either  report :  but,  it  is  said,  in  argument,  by  counsel^  ^  P.Wms. 
660,  {Chapman  v.  MoMon,  Hil.  1729,(6))  on  what  authority  I  know 
•not,  that  a  consultation  was  granted  on  Wrat,  C.  J.'s  opinion.  Hus  esse 
furnishes  observations  veryapphcable  to  the  case  at  bar.   .  lst» 

(1)  ^ii'«,  vol.  t;  403.  (4)  AmUy  vol.  1.  p.  S92. 

.  (2)  Ante,  vol.  I.  p.  448.  (5)  AnU^^nA.  1.  p.  93. 

(3)  Amit^  TOK  1.  p.  433.  (6)  Aui9^  p.  1 1. 
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1ft,  Wrat,  C.  J.  declared  his  opinion  imttiediately  on  the  argument,  that  1707. 
the  cnstemi,  though  confessed  and  set  ap>  as  in  the  case  of  CJdityv.  Reevep  knioht 
by  the  parson,  was  against  reason,  and  so  void.  He  did  not  (as  the  court 
of  exchequer  are  supposed  to  have  done  in  the  case  of  ChitUf  v.  Reeve)  suf- 
ler  a  custom  to  be  set  up  under  the  sanction  of  the  court,  which  he  thought 
to  be  void  :  bat  he  declared  his  opinion  (directly ;  and  I  am  disposed  to 
think  with  equal  favour  of  the  coart  of  exchequer  in  1687,  that  had  they 
thoagiit  no  usage  could  prevail  against  the  general  right,  they  would  have 
declared  so,  notwithstanding  the  usage  was  confessed  and  set  up  by  the 
impropriator.  2ndly.  Supposing  Wbay,  C.  J.'s  opimon  to  have  been  the 
c^inion  of  the  whole  court,  it  does  not  affirm  that  a  custom  to  tithe  the 
tenth  part  of  com  growing  upon  the  land  is  bad ;  but  it  affirms  this,  and 
this  only,  that  a  custom  to  tithe  the  tenth  land  of  com,  beginning  at  one 
certain  land,  is  void  $  because  It  is  open  to  the  fraud  of  manuring  and  sow- 
mg  the  parson's  land  worse  than  the  others.  And,  according  to  this  dis- 
tinction, the  law  is  laid  down  in  Watson's  Clergyman's  Law,  c.  40,  p. 
640.  "  If  the  custom  of  the  place  be  to  measure  forth  to  the  parson  the 
tenth  part  of  the  com  standing,  this  manner  of  tithinff  is,  I  conceive,  to  be 
observed,  and  the  parson  must  sit  down  by  it."  Mr.  oohun,  in  his  Law  of 
Tithes,  chap.  3.  says  the  same,  and  adds,  it  seems  to  me,  such  a  custom  or 
prescription  may  have  a  reasonable  foundation  on  this  supposition,  that  the 
field  where  those  lands  or  ridges  lay,  was  originally  a  common  waste  field, 
belonging  to  the  township  1  and  tluit,  on  agreement  of  the  parishioners  to 
turn  it  into  arable,  they  consented  to  allot  the  tenth  land  or  ridge  by  them 
sown  to  the  parson,  but  he  to  reap  it.  If  there  be  any  weight  in  this  ob- 
servation by  Mr.  Bohun,  it  applies  very  strongly  to  the  case  now  before 
the  h0Use  ;  for  part  raiione  it  might  be  agreed  in  this  parish  of  Farnham, 
that  the  parishioners  should  tum  their  lands  into  hop  grounds,  and  consent 
to  allot  the  tenth  row  or  hill  to  the  parson,  and  he  to  sever  and  pick  the 
hops,  and  to  have  convenient  time  for  this  purpose.  It  seems  not  settled 
at  this  day,  what  shall  be  sufficient  evidence  to  warrant  a  jury  to  fiud  such 
an  agreement ;  but  if  a  jury  may  presume  a  grant  or  agreement  from  usage 
only,  then  they  may  presume  that  in  this  parish.  An  agreement  may  have 
been  made  before  the  restraining  statute  of  13  Eliz.  c.  10,  and  by  consent 
of  the  proper  parties,  namely,  the  parson,  patroq  and  ordinary.  For  we 
know  that  hops  were  an  article  of  husbandry  before  the  5th  and  0th  of 
Edw.  0.  (35  years  before)  ;  and  Hob.  207,  says,  that  a  grant  of  a  parson, 
patron/and  ordinary,  is  good,  without  any  recompense.  There  is  a  report 
2  Leon.  70.  of  an  anonymous  case,  Hil.  24  Eliz.  B.  C.  which  certainly 
countenances  this  doctrine  of  tithing  by  the  tenth  land.  "  By  the  civil 
law,  the  parson  ought  to  have  his  tithe  by  the  tenth  ridge,  and  in  a  great 
field  there  was  corn  upon  the  arable,  and  grass  upon  the  head  lands,  and  jn 
a  suit  for  tithe-hay  and  rakings  of  the  corn,  the  defendant  did  prcsicribe.  to 
pay  the  tenth  shock  of  com  for  all  the  com,  hay,  and  rakings  of  the  corn  : 
and  in  the  end  all  the  justices  agreed,  that  by  the  civil  law  the  tenth  rid^e 
is  due  for  tithe-coni  y  therefore,  for  the  reaping,  binding,  and  shock- 
ing, it  is  a  reasonable  prescription,  that  the  party  shall  have  the  hay  on 
the  head  lands  in  recompeoce  of  the  said  other  things  j  and  the  hay  upon 
the  head  lands  is  but  of  little  value."  Upon  the  whole>  this  case  of  Stehhs  y. 
Ooodiackf  sifted  and  commented  upon  as  it  has  been  by  our  text- writers,  is, 
.  to  my  undertanding,  a  very  considerable  authority  to  prove,  not. only  that 
local  custom  may  regulate  the  mode  of  setting  forth  tithe,  but  also,  that 
according  to  professional  tradition,  tithe  may  be  set  forth  while  standing, 
and  before  it  is  severed ;  though  it  is  true,  as  was  observed  by  M.  Attorney 
General,  that  there  is  no  adjudged  case  in  which  it  is  declared,  that  tithe 
may  or  may  not  be  so  set  forth.  The  answer  given  to  all  these  cases,  is, 
that  they  respect  articles  which  have  been  in  use  time  out  of  memory,  and 
which,  therefore,  may  be  the  subject  of  a  legal  custom.  This  answer  is 
merely  technical :  for  we  all  know,  that  in  point  of  fact,  the  evidence  of 
Haage  seldom  goes  back  so  far  as  two  centuries  j  but  if  it  goes  back  for  a 
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cbnsidemble  length  of  tiibe,  And  die  artk^le  wbidi  It  re^pedto  ins  beeabf 
immemoriia  cultivation^  a  pnesimiptioii  attttchet,  tfaait  the  mage  liilt  been 
itninemorial.  Itf  the  daae  of  hops,  nd  Mch  prtsumption  can  attaeby  because 
tfae  hop  is  of  modei*n  ^ultivatiob.  Bat  it  seems  to  me  that  coorta  of  Liw 
are  at  liberty  to  decide  by  Unalogy,  in  this  as  in  other  cases  whieh  arise  on 
new  subjects  :  aod  if  thejr  observe  that  local  usage  has  been  respeoted  as  to 
the  mode  of  setting  forth  those  tithes  which  may  be  the  subject  of  coslom, 
they  may  also  respect  it  when  they  declaim  a  new  system  of  law  on  a  Mri>ject 
introduced  within  time  of  legal  meldOry.  This,  I  think,  our  predecessors 
have  done  on  the  subject  of  bops ;  they  have  said  that  local  asage,  if  con- 
venient, and  of  long  continuance,  shall  be  respected;  and  that  where  there 
has  been  no  such  usage,  the  tithe  shall  be  set  out  by  the  measure,  after 
picking. 

It  appears  to  me  to  be  fhllacioas  to  state  the  present  question  to  be^ 
Whether  modern  usage  can  be  set  up  against  the  established  law  of 
England  >  If  that  were  the  question,  I  should  answer  without  hesitation^ 
that  it  coldd  not  5  but  I  consider  the  question  at  present  to  be— Whetiier 
the  fcourts  of  kw  have  not,  when  they  first  settled  the  general  pfactiee  as 
to  tithing  hops,  settled  it  with  a  due  deference  to  particular  local  usages : 
and  whether  they  might  not  legally  do  so  ?  They  were  aware  that  the  usage, 
though  not  immemorial,  might  be  coeval  With  the  cnltivatii^  &i  the  arti- 
cle 5  that  in  particular  places  fit  and  convenient  usages  might  have  prevaO- 
ed  :  that  the  general  rule  declared  by  them  was  anomalous,  Ql^timate, 
and  supportable  upon  principles  of  conscience  only  5  and,  Uierefore,  they 
would  not  set  it  up  rigorously  and  strictly,  to  disturb  the  peace  of  parishes, 
and  to  destroy  all  edtablished  usage  |  but  they  laid  down  their  rule  subject 
lo  such  a  reasonable  usage  as  had  obtained  in  particular  places.  Now  if 
convenient  usage  is  first  established,  and  the  law  is  settled  afterwards  upon 
a  principle  of  convenience,  why  may  not  the  courts  settle  the  law  subject 
to  such  usage }  Are  we  to  be  told  that  the  law  is  drawn  from  the  eternal 
and  immutable  principles  olT  reason  and  jturtice  ;  and  that,  though  it  was 
settled  as  to  some  particular  point  only  yesterday,  it  must  necessarily  have 
relation  baek  to  the  first  constitution  of  things,  and  destroy  every  usage  to 
the  contrary?  This  doctrine,  rigidly  pursued,  would  destroy  M  local 
custom ;  for  the  custom  being  in  derogation  of  the  law,  ought  then  to 
have  been  abolished  when  the  law  was  settled.  But  the  tcoorts  have  de- 
clared that  both  being  beyond  time  of  memory,  custom,  if  reasonable,  may 
stand  against  the  common  law,  though  it  is  in  derogation  of  those  iMmuta- 
ble  principles  on  which  the  common  law  is  founded.  I  see  no  reasKm  why 
DOT  courts  may  not  follbw  a  similar  rule  by  analogy,  and  where  they  know, 
or  have  reason  to  belieVe,  that  convenient  local  usages  have  prevailed  for 
above  a  century  before  the  law  was  settled ;  why  they  may  not  lay  down 
this  rule  with  a  due  regard  to  the  preservation  of  those  usages.  If  diey 
have  done  so,  (and  1  think  they  have  in  the  present  instance,)  I  incline  to 
support  the  decisions. 

I  do  not  hold  myself  boand  to  say,  that  my  predecessors  were  in  an  error 
in  1689  and  1740,  and  that  though  morally  right  they  were  technioaBy 
wrongj  or  to  set  parishes  on  a  new  course  of  tithing,  and,  ibr  ought  1 
know,  on  a  new  course  of  husbandry  as  to  pickmg  their  hops,  when  1  have 
evidence  before  me  that  they  have  proceeded  in  a  particular  course  peace- 
ably and  quietly  for  near  two  hundred  years,  under  a  sanction  -of  a  decree 
of  the  court  of  exchequer.  The  rule  of  stare  decisis  h  as  justly  applicable 
to  private  parties  as  it  is  to  general  principles,  Where  tfae  decision  can  be 
reasonably  ascertained  and  supported.  And  on  the  present  qaestion,  I  find 
no  principle  and  no  decision,  ancient  or  modern,  which  calls  on  me  to  de- 
clare, that  the  decrees  0f  1667  and  1740  Were  agaii]f8t  law. 

My  8d  proposition  is— ^That  the  usage  set  up  In  this  case  may  be  support- 
ed without  violating  any  legat  principle.  If  the  opinion  is  well  founded, 
that  the  general  law  of  setting  forth  the  tithe  of  hops  has  been  settled  with 
&e  exception  as  to  convenient  and  established  local  usages,  and  that  it  is 
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no  violatioq  of  legal  principles  to  have  settled  it  so ;  the  only  doubt  on  1797. 
thi4  propbsitibii  will  be,  iVhethcfr  there  Is  aiiy  thing  illegal  in  the  usage  xniaBT 
here  fipeciaHj  set  up  ?  Where  the  subject-matter  is  capable  of  custom,  and 
where  ifsage  can  be  ascertained,  courts  of  law  have  been  even  astute  to 
support  it.    ■ 

The  case  of  Sfmy  v.  Bdber,  3  P.  34  Eliz.  Cro.  Elis.  276  (1),  was  a  pro- 
hibition against  the  proprietor  of  the  church  of  South  Kirkby,  who  sued  for 
tithes  of  hay.  It  wfis  ^rmised  that  time  out  of  mind  the  owners  of  these 
lands  had  found  straw  fpr  the  body  of  the  church,  in  discharge  of  all  Hikes 
of  Kay ;  Coke  moved  th^t  this  is  no  discharge ;  for  the  parson  was  not 
chargeable  with  it,  nor  had  any  benefit  by  it ;  and  of  that  opinion  was  the 
whole  court :  but  if  be  had  alleged  th&t  he  gave  the  straw  to  the  parson, 
and  he  bestowed  it  in  the  body  of  the  church,  or  that  the  parson  had  a 
seat  in  the  bpd^  of  the  church,  it  had  been  otherwise.  In  short,  any  com- 
pensation, however  small, '  may  be  sufficient  to  support  a  discharge  from 
P^yipent  of  tithe  in  kind  \  and  the  smaller  the  compensation  (if  it  Is  a  pecu- 
niary one)  the  greater  is  the  probability  of  its  antiquity.  It  Was  said  in  the 
argument,  that  there  should  be  some  mutuality  between  the  parties  \  some 
benefit  to  the  one  and  some  charge  to  the  other  :  the  compensation  need  not 
be  e^ual,  biit  something  should  be  given,  however  small.  This  rule  holds 
as  to  a  modus  in  discharge  of  tithes  in  kind ;  but  I  do  not  find  that  it  holds 
as  to  the  modus  espon^ndi.  Tithes  may,  according  to  the  authorities  and 
cases  above  referred  to,  be  set  forth  according  to  the  custom  of  the  country, 
without  a  particular  compensation  for  hot  setting  them  out  according  to  the 
eeneral  rule  of  law.  The  usage  set  up  in  the  present  case  is  stated  at 
length  in  the  bill  of  exceptions.  Divers  objections  have  been  suggested  to 
it  at  the  bar :  1st,  That  it  gives  no  recompence,  not  even  the  binds.  I 
knswer,  1st,  That  no  recompence  is  necess'aiy  in  a  tosage  merely  as  to  the 
setting;  forth  of  titVe.  2d,  That  as  the '  custom  is  here  stated,  I  think 
the  binds  left  for  the  [wrson  to  cut  do  pass  to  him' :  the  farmer  does  not 
state  that  they  were  to  be  left  for  him  ;  I  think  he  may  choose  whether  he 
may  carry  them  away.  And  as  to  the  binds  being  a  recompence,  it  is  well 
known  that  e^Lperiments  have  been  lately  made  to  turn  them  into  a  pulp 
which  may  make  paper  ;  though  they  have  not  yet  succeeded. 

I'he  2d  objection  is,  that  there  is  no  severance.  I  answer,  that  there  is 
a  ^everance  by  the  farmer  of  hiis  share,  so  as  to  ascertain  when  the  tithe  is 
due ;  the  severance  of  the  tithe  in  kind  is  merely  for  the  benefit  of  the  tithe- 
owner,  and  if  he  chooses  to  renounce  this  benefit  for  his  own  convenience, 
he  may  lawfiilly  do  it. 

The  d(^  objection  is,  tliat  it  will  not  give  a  complete  tithe ;  for,  suppose 
there  should  be  only  nine  hills,  the  parson  would  be  entitled  to  nothing.  I 
answer,  that.  I  do  not  find  the  i^sage  so  stated.  I  should  rather  suppose, 
that  if  there  were  only  nine  hills,  die  usa^e  would  not  attach  :  but  the  sup- 
position of  only  nine  hills  is  rather  a  matter  of  fancy  ttian  a  case  likely  to 
happen ;  and  perhaps  it  may  be  fair  to  answer,  that  such  a  small  circum- 
atance  as  this  is  beneath  the  regard  of  the  law  in  a  question  of  parbchial 
usage,     pe  minimis  uon  curat  lef.  *       '    ' 

The  4tn  objection  is,  that  it  is  open  to  fraud  ;  that  the  farmer  may  manure 
some  hills  better  than  others ;  that  in  setting  out  his  tithe  he  may  begin  to 
reckon  from  some  particular  hil^  so  as  to  throw  all  the  unproductive  hills 
into  the  parson's  tithe.  I  answer,  1st,  that  this  is  not  like  ike  case  of  the 
cUjStom  condemned  by  Wiiat  Chief  J\;istice,  where  the  farmer  was  necessa- 
rily to  ^egin  at  a  particular  ground^  and  might  consequently  neglect  to 
manure  every  tenth  ground,  and  know  for  a  certainty  that  it  wotdd  be  the 
lot  of  the  tithe-owner:  here  the  farmer  has  no  customaiy  right  to  begin  at 
a  particular, hill }  he  is  to  begin  as  in  a  corn  or  hay  field/  at  such  hill  or 
sheaf,  or  hay-cock  as  may  enable  him  to  set  forth  the  tithe  fairly  and 
equally ;  he  must  set  it  forth  openly,  so  that  it  may  be  viewed  and  objected 
id  br  the  tithe-owner  or  his  agent ;  and  if  it  be  not  fairly  set  forth,  the 
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1797.  tithe-owner  has  varioui^  ranedies  to  enforce  his  right.  Bot  farther,  the 
ufioHT  supposition  that  the  fanner  can  manure  and  prepare  his  h<^»-ground  in 
such  a  manner  as  to  enable  l^m  to  coupt  the  tenth  hill  or  'row  so  unfairly 
as  to  make  all  the  blasted  or  blighted^  or  unproductive  parcels  &11  to  the 
parson's  share^  is  much  too  refined,  and  is  directly  contrary  to  the  facts 
stated  in  the  bill  of  exceptions.  ''  Many  hills  may  be  weak,  and  many  die, 
and  it  u  impossible  lo  foresee  which.**  The  bill  of  exceptions  also  states,  that 
the  tithe  of  hops  may  be  fairly  set  out  by  the  tenth  hill,  and  that  such  set- 
ting out  is  the  most  convenient  mode,  and  least  liable  to  frauji.  There  is 
also  the  opinion  of  the  court  of  exchequer,  in  1687,  that  the. custom,  usage, 
and  practice  is  reasonable  and  fitting  to  be  observed.  Under  these  circum* 
stances  1  do  not  feel  myself  warrante4  to  pronounce  that  this  usage,  which 
had  prevailed,  and  in  which  all  parties  had  acquiesced  (or  above  sixty  years 
before  1687,  and  which  h^a  sorely  influenced  all  parties  in  the  composi- 
tions they  have  made  for  above  a  century  past,  is  in  itself  illi^al,  and  could 
not  he  supported  if  it  respected  a  subject  of  imm^^morial  existence.  1  do 
not  presume  to  impeach  the  wisdom  or  policy  of  the  general  law  laid  dowu 
as  to  tithing  hops.  It  is  probably  the  most  politic  and  convenient  tliat 
could  be  adopted ;  and  the  present  litigation  shews,  that  (in  the  opinion  of 
the  tithe-owner  of  this  parish  at  least)  it  is  more  profitable  for  the  church 
tba.n  the  usage  which  Uie  parishioners  of  Famham  now  set  up.  But  1 
think  it  is  anomalous  and  founded  on  the  principle  of  convenience  and 
policy  only :  and  I  think  too,  that  it  is  not  wholly  void  of  inconvenience, 
nor  likely  to  be  unproductive  of  disputes,  where  there  is  no  Qomposition. 
For  the  fkrmer  is  not  bound  to  provide  measures  or  vessels  to  hold  the  tithe 
after  it  is  ascertained ;  consequently  the  tithe-owner  must  have  agents  at- 
tending in  every  ground,  and  in  Various  parts  of  extensive  grounds,  while 
the  hops  are  picking,  who  must  be  ready  to  receive  the  tithe  immediately  as 
it  is  set  forth.  Such  rights  on  each  side  may  give  rise  to  great  dispute, 
where  the  tithe  is  taken  in  kind,  and  the  parties  cannot  agree  on  a  composi- 
tion. The  usage  here  set  up  may  have  inconveniences  also  -,  but  they  are 
not  of  such  a  nature  as  to  satisfy  me  that  the  court  of  exchequer  did  wrong 
when  in  1687  they  declared  the  usage  to  be  reasonable  and  fitting  to  be  ob- 
served :  the  conveniences  and  inconveniences  of  the  usage  may  be  thus 
stated  :  the  loss  to  the  tithe-owner  is— the  benefit  and  expence  of  picking 
the  tithe.  On  the  other  hand,  he  takes  his  own  reasonable  time  to  pick ; 
he  saves  the  expence  and  difficulty  of  procuring  a  nunii)er  of  agents  to  at- 
tend in  various  places ;  he  picks  and  sorts  as  he  pleases ;  he  has  the  stalks 
if  ever  they  should  prove  valuable.  The  fsirmer  too  has  some  disadvan- 
tage :-^his  ground  may  be  incumbered  -,  his  hop-poles  are  used  and  ex- 
posed for  a  reasonable  time  beyond  his  own  harvest. 

Upon  the  whole  I  am  of  opinion,  that  the  law  of  tithing  hops  has  been 
settled  not  gcnefally,  but  with  an  exception  as  to  rea9onable  and  ancient 
usage  respecting  the  mode  of  setting  it  forth  3  that  the  courts  might  so 
^settle  the  law,  and  allow  si^ch  exception,  without  violating  any  sound  prin- 
ciple of  the  law  of  England  ;  and  that  this  usage,  set  up  by  the  plaintiff  in 
error  in  the  bill  of  exceptions,  (if  the  jury  had  been  of  opinion  that  the  fiM;ts 
there  stated  were  sufficiently  proved,)  is  not  contrary  to  any  principle  of 
tithe-law. 

Some  apology  may  not  be  improper  for  having  occitsioned  so  much  trouble 
to  the  house  and  to  the  judges,  for  thus  differing  in  opinion  from  those 
whose  judgment  I  feel  myself  both  disposed  aiid  bound  to  respect.  The 
best  apology  1  can  make  is,  to  say,  that  as  it  is  my  opinion,  I  am  bound  by 
my  oath  to  «vow  it,  and  by  my  duty  to  the  public  to  state  the  grounds  on 
which  I  have  formed  it :  and  it  is  a  great  satisfaction  to  me  to  know  that, 
if  I  am  in  an  error,  this  house  will  take  care  that  my  error  shall  work  no 
injury  to  the  parties  nor  to  ^e  established  law  of  the  country. 

The  fowrse  of  argument  pursited  by  the  learned  judges  who  thought  the  dtree- 
lion  right,  was  to  the/blhwing  effect  : 

The  consideration  of  this^uestion  resolves  itself  into  three  heads : — First, 

What 
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What  is  the  general  role  of  law  with  respect  to  setting  oat  die  tithe  of  hops^  1707. 
independently  of  particular  usage  or  practice  in  particnlar  places  ?  If  that 
rule  should  he  found  ess^tially  to  vary  from  the  course  which  has  heen 
pursued  in  the  parish  of  Famham^  and  to  which  the  plaintiff  has  conformed : 
then^  secondly^  Whether  the  usage  stated  in  the  hill  of  exceptions,  however 
convenient  and  applicable  to  any  modern  improved  method  of  cultivating 
and  preparing  the  hop  for  market,  can  overturn  the  general  rule,  or  be  ^ 
supported  upon  any  legal  principles  ?  and,  thirdly.  Whether  sufficient  mat- 
ter was  given  in  evidence,  whereon  to  eround  a  sound  presumption  of  a  real 
composition  having  taken  place  with  respect  to  this  article  of  annual 
lo4!rease ) 

That  this  article  became  a  subject  of  cultivation  long  posterior  to  the 
time  of  legal  memory,  is  a  fiact  noticed  in  a  variety  of  cases  agitated  more 
than  a  century  ago.  It  seems  true,  indeed,  that  the  courts  of  justice  were 
not  called  upon  to  declare  the  particular  mode  in  which  hops  were  tithe- 
«ble  ontil  a  considerable  time  after  their  introduction  into  this  country^; 
though,  when  the  point  did  arise,  there  appears  to  have  been  little  difhculty 
in  deciding  it.  All  titheable  matters,  when  newly  introduced,  are  classed 
among  others  to  which  they  bear  an  obvious  resemblance  j  and  are  accord- 
ingly deemed  a  great  or  a  small  tithe,  and  are  required  to  be  severed  and 
set  out  in  a  similar  manner  with  those  articles  whidi  they  resemble.  Such 
has  been  thie  case  with  woad,  saffron,  tobacco,  and  other  such  titheable 
matters  3  such  would  have  been  the  case  with  madder,  had  not  the  legisla- 
ture established  a  temporary  composition,  which  expired  in  1786  j  such  has 
also  been  the  case  with  all  artificial  grasses*  The  right  of  the  parson  to  his 
tithe  in  kind  accrues  on  the  act  of  severance ;  his  right  to  take  the  tithe  % 
accrues  when  the  titheable  matter,  after  severance,  is  in  the  earliest  stage  of 
the  course  of  husbandry  applicable  to  it,  in  which  the  tenth  part  may  be 
visibly  distinguished  from  the  other  nine.  What  shall  be  deemed  a  severance 
/nost  depend  upon  the  nature  of  the  matter  to  be  severed.  But  no  other 
mode  of  severance  in  the  case  of  titheable  matters  of  annual  increase  has 
been  judicially  recognized,  except  that  of  severance  from  the  soil,  and  se- 
verance from  the  parent  stem.  The  same  principle  that  requires  fruit  and 
«eeds  to  be  set  out,  after  they  are  gathered  or  collected,  by  measure  or 
weight,  must  require  hops  to  be  tithed  in  the  same  manner,  after  being 
picked  or  gathered  from  the  plant.  The  flower  of  the  hop  is  the  sole  ob- 
ject of  the  cultivation  of  that  plant  -,  and  it  not  only  is,  but  necessarily  must, 
to  preserve  its  quality  and  value^  be  picked  and  gathered  upon  the  spot.  It 
jseems  difficult  to  distinguish  the  case  of  hops,  from  pease  plucked  by  the 
hand  for  the  use  of  man,  as  the  phrase  is,  from  the  bind  of  the  plant,  or 
from  beach  mast,  and  acorns  pulled  from  the  trees.  Hops  are,  in  truths 
the  fruit  of  the  plant,  as  much  as  the  pod  of  pease.  Upon  principle,  there* 
fore,  the  mode  of  severing  and  setting  out  the  tithe  of  hops  contended  for 
by  the  plaintiff  in  error  is  not  that  which  the  law  requires.  Although  there 
was  a  time  when  it  was  doubtful  what  the  common  law  principle  of  sever- 
ing and  setting  out  this  tithe  was,  the  point  is  now  settled  even  in  the  last 
resort  The  first  case  is  in  1  Roll.  Abr.  644.  tit.  Dismes  (Y),  pi.  3. 14  Jac. 
1.  Where  it  is  said,  "  A  man  may  set  oiit  his  tithe  of  hops  before  they  are 
dried."  The  stage  of  husbandry  immediately  preceding  the  drying  is  the 
picking ;  consequently,  it  was  not  then  doubted,  that  they  must  be  severed 
by  piddng  before  they  are  set  out.  In  1672,  in  the  case  of  Crouch  v.  Risden, 
1  Sid.  443,  TwisDBN  J.  said,  that  it  was  uncertain  whether  they  ought  to 
be  tithed  by  the  hill,  the  pole,  or  the  bushel.  This  proves  nothing  f&rm- 
atively  on  the  subject,  but  only  that  he  did  not  consider  the  subject  tis 
having  received  any  determination  which  ascertained  the  general  rule  of 
law  upon  the  point  About  twenty  years  after  this  observation  of  Twisdem's, 
the  question  came  undet  consideration  in  the  case  of  Chiity  v.  Reeves,  vii. 
in  the  year  1687. — The  Court  there  pronounced  the  rule  of  the  commob 
law,  by  declaring,  that  in  case  there  had  not  been  ^ch  usage  as  was  proved 
in  that  case,  the  tithe  of  hops  ought  to  be  pM  in  kind,  which  they  ex- 
plained 
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I W9*         {lUooed  to  be  (he  teoUi  pftrt  of  the  Mrbpte  aft^r  pickii^.  .  The  exprjsssi^n  of 
KMiGHT       paying  it  in  kind^  is  8pme>vl)at  singular,  and  most  strongly  imports  that 

V* ^y  other  mode  would  be  a  soFt  of  substitution  for  the  tithe  itself.     In 

l^B,  in  the  case  of  Gee  v.  Per^iA,  the  custom  alleged  of  paying  ten  shillings 
on  acre,  was  declared  by  the  cpurt  to  l^^  a  bad  custom ;  and  in  the  absence 
of  any  good  custom  ^  account  yras  decreed  of  i^  tenth  part  of  the  Talne  of 
the  hops,  when  the  s^me  were  pulled  from  the  bind  or  steiq  :  and  the  true 
reason  is  there  added,  "  at  which  time  the  tenth  part  is  severable  from  the 
.  nine  parts,,  and  the  tithe  by  law  payable.**  In  a  subsequent  suit  in  1794,  by 
the  administratrix^  of  Gee,  the  pls^intiff  in  the  former  action,  against  the 
same  defendant,  I  Wood,  436,  the  same  doctrine  is  laid  down  by  the 
court :  and  this  case  \s  the  stronger  to  shew  the  necessity  of  pickiag  the 
hops,  because  the  defendant  did  not  insist  on  setting  put  the  tithe  by  the 
tenth  row  or  hill,  but  bod  cut  dowiv  ten  hills  together,  and  set  put  the  tenth 
of  the  whole  quantify,  both  bop  ai)d  bind,  thereby  giving  the  tithe-owner 
his  full  prpportion.  Again,  in  1720,  Bliss  y.  Chandler,  the  court  declared 
that  hops  ^re  not  titheable  ui)til  they  are  picked  j  and  that  the  tithe  thereof 
ought  to  be  paid  in  kind  by  the  bushel,  namely,  every  tenth  bushel  of  the 
whole,  after  picking*  The  same  rule  prevailed  in  the  two  several  cases  of 
Sneed  v.  Unwin,  in  1740  and  1752.  Lijistly,  in  IVallon  v.  Tt/ers,  decided  in 
the  house  of  lords,  ii^  1753,  5  Brown,  P^l.  Cas.  &9,  where  the  defendant 
insisted  on  setting  out  every  tenth  hill,  and  cutting  the  bind>^  and  on  the 
other  hand  the  plaint\fif  demanded  every  tei^th  bushel,  when  picked ;  it  was 
declared^  that  the  ppde  insisted  on  by  the  defendant  was  improper  ^  and 
further,  it  was  affirmatiyely  pronounced,  thajt  the  tithe  ought  to  be  set  out 
after  the  hops  are  picked  from  ^e  bind  or  stem.  From  this  series  of  autho- 
rities, which  is  not  impeached  by  apy  thiqg  to  be  found  in  the  books,  or 
by  any  thing  to  be  drawn  frojqa  jjie  nature  of  the  case,  it  seems  completely 
settled,  that  the  severance  of  the  tijthe  of  hops  mnst  be  by  separating  the 
fruit  from  tlpi^  stei^. 

Seeing  then  wb^t  is  the  general  ri^le  as  tp  severing  the  hops  and  setting 
out  the  tithe  theiiepf,  we  xu^y  proceed  t^o  inquire,  Whether  ai^y  such  usage 
\^  jthat  wbic^h  has  been  j9et  up  by  the  plaintiff  ip  error  can  be  supported  con- 
sistently with  the  rubs  of  law  ?  The  usage  stated  in  the  bill  of  exceptions 
amounts  to  this,  that  the  pccjupier  shall,  at  his  di^scretion,  leave  for  the 
recjtor  tbe  tenth  p^ct  of  jthe  bops,  not  severed,  as  wf  have  seen  that  the  com- 
mon law  prjbaciple  requires  j  but  in  a  stage  of  the  husbandry  of  this  article, 
short  of  that  in  which  he  is  entitled  by  \^  to  receive  it,  and  that  without 
comper^sjQitionr  T'his  is  precisely  the  sajme  thing  in  principle  as  if  it  were 
contended  ;tbat  the  recj^gr,  ^y  .custpn;i,  s.hould  receive  a  less  quantity  in  that 
stage  of  husbandry,  when  it  is  by  law  to  be  set  out,  than  he  is  entitled  to; 
fpr,  abridging  the  qu^tity  of  the  tithe,  and  calling  upon  the  rector  to  incur 
^xpence,  wjbien  he  is  Aot  by  la.w  obliged  so  to  do,  come  to  the  sanoe  end, 
since  both  eoualW  reduce  bis  profit.  The  question  then  is.  Whether  the 
.usage  coatendjcd  for  be  ^ood  and  available  at  law  )  Now  there  are  three 
dialinot  thi^^s,  besides  the  rule^  and  principles  of  the  common  law,  that 
control  th(e  r^ht  of  tithes  j  cfi^.  .custom,  modut,  and  real  composition. 
T'he^  three  rest  on  different  fouisdations,  the  confounding  of  which  has 
introduced  much  of  the  perplexity  and  difficulty  which  have  arisen  in  this 
(Cause.  Custom*  in  respect  of  predial  tjthes,  chiefly  regards  the  manner  of 
setting  t^ejijn  out.  Jt  niust  l>e  immeippria^^  it  requii;es  np  ^quivaleo^ ;  it  is 
to  be  presumed  jcpeyal  with  the  .qriginal  payment  of  fithef ,  or  endown^ent  of 
^le  parish  church,  pi;ovided  it  be  not  ^vbject  .to  ^aud  >  /pr  ijt  qever  cs^i  l^ 
presuD^ked  thajt  the  lord  of  tl^  manor,  af;  .the  tiqpie  of  e^4Pl■'^tng  the  parish, 
m^mit  to  st]pi;ilfite  fpr  ;Buqh  a  mode  of  setting  but  the  tithes  as  would  dc^at 
bis  ow,n  qn^ow^cAt.  Hencie  qc^nae  the  di^erept  mp^es  ,9>f  tithii^  the  sj^iqe 
a^ide  in  .differ^ixt  parishes,  fp  son^e  places  the  .tpc^des  ot  husbandry,  in 
otfhc^^^.the  fervo^r  .^d  z^fd  fif  Cl,bristians  in  ijbc  e^ly  ages^  fjave  an  advan- 
t$ige  I9  the  j)ai-son.  When  tl^e  jords  of  i^n9,rs  ^copsecrateouicLr  tithes  to 
jqy  chprch^  4s  they  ^u^ht.haye  .d^ne  before  the  sei^pd  coyncil  of  Lateran, 

probably 
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^frobably  they  >xpreMed«  in  the  eonaocration,  in  wbai  maBiier  tine  ti^W 
^oukl  he  paid.    Cufus  nt  dare,  ejus  eii  ditp^nere.    S«e  $^dea*8  History  of 
Tyth«8.    T1i€  payment  of  tithes  was  at  firat  yoluQtary^  and  of  imparfeet  ob* 
Ugation.    Afterwards,  indeed,  it  was  enforced  by  papal  bulls,  and  by  de<* 
crees-of  coundk :  bat  the  canonists  in  all  ages  admittedv  that  the  custom  Qf 
tithing  was  to  be  observed  in  every  parish.     I^inwood's  Propmciale  De  De* 
dmu.     Modu^  and  real  composition  differ  from  each  other  in  nolhing  more 
than  in  their  origin.    Modut  must  have  existed  from  time  immemoriul  3 
CDmpbsi^D  real  must  have  been  made  before  the  disabling  statMte  of  the 
18  Eliz.    Bot  both  inodus  and  real  composition  must  be  subsequent  to  the 
ordinal  endowment  of  the  chnroh,  inasmuch  as  they  control  it,  and  ate 
founded  on  the  consent  of  the  parson,  patron,  and  ordinary.  Now  the  usage 
of  tithing  hops  insisted  on  by  ike  plaintiff  in  error,  cannot  be  iieferred  either 
to  a  custom,  or  to  a  modtu,  because  the  cultivation  of  hops  was  introduced 
within  the  time  of  legal  memory.     Whether  the  plant  l>e  indigenous  or  not, 
we  are  informed  by  many  cases  which  occurred  at  a  great  distance  oi  time 
from  the  present  day,  that  its  cultivation  for  use  is  modem }  aqd,  indeed, 
the  evidence  in  the  piesent  case  states,  that  in  the  parish  of  Farnham,  and 
elsewhen  in  the  kingdom*  hops  are  "  with  reference  to  time  pf  legal 
ttiemory,  modem  and  within  time  of  memory  •/*  and  i(  was  almost  conceded 
aA  the  })ar>  that  as  a  custom  which  most  be  immemorial,  reiGSonable^.and 
certain,  the  usage  contended  for  could  not  .be  supported,  although  i|  ap- 
pears to  have  obtained  a  considerable  time  prior  to  the  last  hundred  years^ 
during  which  the  pnrish  has  been  under  composition*    in  Crouch  v.  RUdm, 
1  SkI.  448  (I),  the  court  refused  to  grant  a  prohibition  upon  the  suggestion 
of  a  modus  for  hops,  declaring  that  tibey  would  take  judicial  notice  th^t  hops 
were  not  of  sufficient  antiquity  to  become  the  particular  subject  of  a  vwdHs, 
thoQgh  bops,  as  well  as  o^r  matters  of  novel  introduction^  might  be  in< 
eiuded  in  a  mod»s  for  small  tithes  in  generaL  This  case  arose  a  considerable 
time  before  that  of  Chiiitf  ▼.  Reeve,  which  waa  decided  in  1697 ;  apd  sftiu 
the  case  of  CkiUy  v.  Reeve,  the  jsame  point  was  again  determined  in  16W  ; 
Ibr  in  the  case  of  Gee  ▼.  Perch,  the  defemtant  having  set  up  a  i^odtu  of  10s« 
an  acre  for  liopa,  the  conri  dedared  the  custom  void  in  law ;.  and,  aqeordiog 
to  a  short  report  oi  the  same  casC)  from  a  manuscript  of  Ld,  Ch.  B.  iDonn, 
in  Rayaer  on  Tithes,  p.  87.  the  secmid  resolution  is,  "  that  no  modm  can  be 
Ibr  hops,  bei^g  a  late  thk^."     So  Lord  Ch.  B«  doJUYNS^  in  his  judgment^ 
an  Waiiie  t.  i^stfue.  Com.  638  <2),  consiflers  it  as  settled^  that  hemp^  line, 
saffron,  hc^s^  and  tobaooo,  are  new  things,  and  as  sueh  to  be  pranked  with 
VDSttecs  of  a  like  nature,  as  small  tithes.      But  it  was  oontended,  that  the 
anode  «f  setdng  nut  the  tithe  of  a  matter  newly  introduced  with  a  refereaoe 
to  the  time  of  legal  memory,  and  whidi  mode  was  possibly  coeval  with  tlie 
iittrodiiotian  itself,  might  be  good,  as  being  jr^uwinable,  and  that  this  was 
«ctoaliy  so  hj  usage  in  <rtfaer  casea.    To  this  it  may  be  lansw^sred*  that  a 
^onstom  of  l&thing,  like  every  other  custom,  MMiat  be  confoijmable  to  what 
99  Teqoired  by  the  eeanmii  law ;  aad  that  reasonableness  or  Abaess  will  «ot 
alone  dispense  wMi  nther  ingKedkents  which  neoessarily  -enter  into  the  da- 
^initkm  of  a  custom.    It  wonid  he  repugnant  to  'every  puinciple  of  law»|o 
•imld  that  an  ahhgMaa  created  hj  the  geoerel  law  of  ihe  land  could  be 
avioided  within  fmrticular  limits,  by  the  immediate  effect  lof  «  contrary  prac- 
-  tioe  of  sixty  or  seventy  3nears  in  tlwt  dfatrict ;  or,  acoordiag  to  jthe  (aigmmnt 
at  ^e  bar,  4hat  there  jhail  be  a  cule  of  law  which  is  osdy  to  tafce  jpiUce 
when  share  ba8%een  no  practice  to  the  coalnay.    Immemorial*  rfle^f^naUe 
-usage  >may,  indeed,  locally  supersede  the  oomnkon  lafw«  and  Intrpduce.a 
different  rifle;  bwt  the  oammon  law  eannot  hie.dii(Hrent>at  JS^nbamfispm 
what  it  is  in  Kent  or  in  Essex,  lor  in  lotber  plaoes.    It  must  be  Hbe  same  in 
4dl  plaoes,  otherwise  there  is  no.rule  of  the  Qommnnlaw  At  alL 

in  suppott  of  Ifhe  usage  stated  in  the  hUl^.ezceptioiis^  .the  cascvof  C^4fy 

▼>  Reeve  was  dted ;  thepfoeeedtngsand  decreein  which.causeaie  to  be.fpiwd 

in  1  Woodj  361  (8).    This  case  deserves  partioular  examination.    It  siy^ae 

4n  this  very  parish  of  ffiumham )  the  opinion  lof^the  oonrt  was.giten  upou 

(1)  jitue,  vol.  1.  p.  4bl.        (2)  Jmu,^.  67.        (3)  ^nfo,  vol.  1.  p.  552.      nearly 
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nearly  the  same  stateihent  of  the  practice  of  azty  years  before  the  statute 
of  Jac.  2.  that  is  to  be  found  in  this  bill  of  exceptions ;  and  if  that  opinion 
were  well  founded  in  point  of  law^  it  would  dispose  of  the  question  in  the 
plaintiiTs  favour.    A  billi^ras  filed  by  the  administratrix  of  the  lessee  of  tbe 
tithes,  for  an  account  of  the  tithe  of  hops,  suggesting  that  the  custom  in 
Farnham  was  to  set  them  out  in  the  manner  contended  for  by  the  present 
plaintiff.     The  defendant,  the  occupier^  admitted  that  they  ought  to  be  set 
out  by  the  tenth  hill,  but  insisted  that  the  growth  of  every  tenth  hill  ought 
to  be  left  upon  the  hill  with  the  binds  cut,  and  stripped  from  the  pole,  to  be 
taken  away  by  the  tithe-owner  to  be  picked  elsewhere.    Upon  the  evidence 
given  in  the  cause  it  appeared  to  the  court,  that  the  practice  insisted  upon 
by  the  defendant  would,  for  the  reasons  given,  be  destructive  to  the  tithe  ; 
but  that  to  set  out  the  tenth  row,  where  the  rows  were  equal,  and  when 
not,  the  tenth  hill,  and  to  leave  it  sending,  with  the  binds  uncut,  for  the 
tithe,  and  for  the  impropriator  to  have  a  convenient  time  to  come  and  cut 
the  bind  and  pick  the  hops  upon  the  ground,  had  been  observed  for  above 
sixty  years.    This  custom,  usage,  and  practice,  the  court  declared  to  be 
reasonable  and  fitting  to  be  observed ;  at  the  same  time  pronouncing  the 
common  law  obligation,  of  setting  out  the  tithes  in  kind,  to  be  as  before 
mentioned.     One  is  at  no  loss  to  tind  out  the  reason  why  the  defence  was 
overruled ;  but  it  is  not  so  easy  to  discover  the  ground-  upon  which  the 
'  court  could  declare,  that  the  custom,  usage,  and  practice,  alleged  by  the 
plaintiff,  was  reasonable  and  fitting  to  be  observed  ;  at  least,  if  by  that  lan- 
guage they  meant  to  say,  (as  seems  to  have  been  the  case,  though  the  de- 
cree is  only  for  an  account,)  that  it  was  obligatory  upon  the  tithe-owner, 
though  it  was  contrary  to  the  general  rule  of  law  which  they  themselves  in 
the  same  breath  declared.    How  they  applied  this  custom,  usage,  and  prac- 
tice, as  they  call  it.  the  decree  gives  us  no  information.    They  may  have 
decided  upon  the  effect  of  an  usage  of  sixty  years  proprio  vigore,  and  inde- 
pendent of  the  consideration  how  far  it  might  be  evidence  of  something 
further ;  they  may  have  considered  it  as  evidence  of  a  legal,  immemorial 
custom  ;  or  they  may  have  considered  it  as  evidence  of  a  composition  real. 
At  any  rate,  the  attention  of  the  court  was  not  drawn  to  the  general  point, 
whether  either  of  the  customs,  set  up  by  the  parties,  could  have  any  foun- 
dation in  law  ?    The  antiquity  of  either  custom  did  not  come  in  question, 
but  only  their  comparative  reasonableness,  and.  on  that  alone  the  court  de- 
termined.    The  authority  of  that  case,  therefore,  does  not  weigh  much  in 
the  present,  where  the  point  as  to  the  validity  of  any  custom  upon  this  sub- 
ject is  directly  made.    The  other  case  mainly  relied  upon  to  shew,  that  a 
practice  of  long  standing,  although  not  properly  a  custom,  may  be  considered 
as'  having  the  same  effect,  in  the  case  of  hops,  is  that  of  Sneyd  v.  Unwm,  in 
1740  (1).    There  the  plaintiff  insisted  that  the  tithe  should  be  set  out  in  the 
manner  now  contended  for  by  the  defendant  in  error.    The  defendant  relied 
on  an  ancient  usage  of  tithing  by  the  tenth  pole  or  hill,  after  the  binds  are 
severed  from  the  ground.    The  court  directed  an  issue,  to  try  "  whether 
the  usage  was  for  hops  to  be  tithed  before  they  are  picked  from  the  stalk  ?'* 
From  this,  it  has  been  contended,  that  the  court  must  have  been  of  opinion 
'  that  such  an  usc^  might  be  good  :  but  it  is  much  too  strong  a  condusion 
to  suppose  a  court  of  equity  pledged  to  any  settled  opinion  on  a  matter 
which,  by  directing  an  issue,  it  confesses  may  be  more  effectually  investi- 
gated at  law  both  as  to  the  legal  principles  applicable  to  the  usage  proved, 
and  as  to  the  fact  of  usage  itself.    That  a  court  of  equity  4iould  pause,  and 
call  for  information  upon  those  heads  for  its  own  satisfoiction,  befbre  it  pro- 
ceeds to  a  decree,  cannot,  in  fieur  reasoning,  furnish  such  an  inference ;  and 
perhaps  the  court  might  be  less  scrupulous,  having  the  decree  of  CMtty  v. 
Eeeve  before  them,  where  their  predecessors  had  b^n  governed  by  an  usage. 
In  Sneyd  v.  Unwin  the  verdict  was  against  the  custom.    Whether  that  arose 
from  the  party  upon  whom  the  affirmative  lay  foiling  in  his  proof  of  the 
'  usage  having  long  subsisted,  or  from  the  direction  of  the  judge  upon  the 
effect  of  the  usage  supposing  it  proved  to  be  of  long  standing,  we  have  no 

(1)  Ahu,  p,  84.  means 
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meaiM  of  knowing  with  certainty ;  but  it  is  reasonable  to  suppose  that  the 
same  uoage  would  not  have  been  set  up  twelve  years  afterwards^  namely,  in 
1762,  unless  strong  evidence  had  been  giveji  of  it  in  the  first  cause )  and 
the  declaration  of  the  court  in  the  second  cause  seems  to  countenance  an 
opinion,  that  the  invalidity  of  the  usage  in  point  of  law  might  have  been  the 
ground  of  determination,  since  the  court  declared  that  the  method  insisted 
on  *'  was  not  the  legal  method  of  tithing  bops,  but  that  they  ought  to  be 
picked  or  gathered  before  the  same  are  titheable,"  and  decreed  an  account 
accordingly.  The  only  just  i^rence  which  can  be  drawn  from  that  case 
is,  that  the  court  of  equity  did  not  think  proper,  any  more  than  another 
court  of  equity  in  the  present  case,  to  determine  upon  a  matter  of  custom, 
without  the  assistance  of  an  investigation  of  the  facts  vivd  voce,  and  of^  the 
law  which  should  result  therefrom. 

The  usage  insisted  on  by  the  plaintiff  in  error  appears  also  to  be  defective 
in  reasonableness ;  for  it  is  stated  in  the  bill  of  exceptions,  that  the  occu- 
pier is  to  leave  the  tenth  row  if  equally  planted,  or  the  tenth  hill  if  une- 
qually planted.  This  mode  of  tithing,  therefore,  is  more  open  to  fraud  than 
that  prescribed  by  the  common  law,  since  the  planter  has  it  in  his  power  to 
determine  which  shall  be  the  tenth  row  or  hill,  and  accommodate  his  culti- 
vation accordingly  s  and  as  many  hilU  are  weak  and  many  die,  and  he  can 
b^n  to  set  out  from  what  part  he  pleases,  it  would  require  very  little  con- 
trivance so  to  set  them  out,  that  the  hills  allotted  to  the  parson  should  be 
those  which  are  weak  and  blighted.  This  is  not  merely  an  opening  but  an 
invitation  to  fraud.  Authorities  however  have  been  reported  to,  to  shew 
that  such  a  mode  of  setting  out  tithes  has  been  considered  as  reasonable, 
and  may  be  good  by  custom  5  and  for  this  purpose  the  case  of  Siebbs  v. 
Goodiack,  Moor,  913.  1  Leon.  09  (1),  has  been  relied  on.  According  to  the 
report  in  Moor,  the  parson,  as  he  alleged,  was  to  have  every  tenth  land  for 
tithe  of  corn,  beginning  with  the  land  next  t|ie  church;  and  the  occupiers 
knowing  which  of  the  lands  would  be  the  parson's,  neglected  to  till,  sow, 
and  manure  them  as  they  did  their  own  ;  for  which  fraud,  the  parson  su^d 
for  tithe  in  kind,  that  is,  every  tenth  sheaf,  in  thie  spiritual  court :  but  the 
court  of  king's  bench  granted  a  prohibition,  because  the  parson's  remedy  for 
the  fraud  was  at  common  law.  According  to  this  report,  it  does  not  appear 
that  the  validity  of  the  custom  was  at  all  taken  into  consideration,  but  only 
that  the  parson  having  sued  in  the  spiritual  court,  and  having  stated  a  fraud 
88  the  only  ground  on  which  his  suit  there  was  founded,  was  told  that  his 
remedy  was  at  common  law,  and  therefore  a  prohibition  was  granted.  But 
in  the  report  of  the  same  case,  in  Leonard,  the  reporter  states  that  the  opi- 
nion of  Wrat  Ch.  J.  was,  that  the  custom  was  against  common  reason,  and 
▼oid ;  but  that  if  it  were  a  good  custom,  then  that  the  parson  should  have 
his  action  on  the  case  at  common  law.  Nothing  more  seems  foirly  to  be 
collected  firom  the  two  reports,  than  that  the  court  decideil,  that  at  all  events 
the  fact  of  fraud  should  not  be  tried  in  the  spiritual  court,  the  chief  justice 
expressing  his  opinion  as  to  the  custom,  from  which  no  one  is  stated  to  have 
dissented.  The  dicium  of  Lord  Hobabt  in  Hyde  v.  EHis,  Hob.  250  (2),  is 
the  only  other  authority  cited  to  the  same  effect.  The  point  immediately  in 
judgment  in  that  case  was,  whether  carrying  the  first  crop  of  hay  into  the 
advanced  state  of  tedding,  and  putting  it  into  wind- rows,  might  be  a  com- 
pensation for  exempting  the  second  crop  firom  payment  of  tithe ;  and  it  was 
determined,  as  it  has  often  been  since,  that  it  might.  By  way  of  assimila- 
tion to  the  case  then  at  bar,  the  report  states  his  lordship  to  have  said,  that 
at  divers  places  they  set  out  the  tenth  acre  of  wood  standing,  and  so  of  grass. 
It  must  be  observed,  that  the  law  of  tithes  was  not  so  well  ascertained  in 
th^  time  of  Lord  Uobart  as  it  is  at  presenty  and  many  opinions  then  fluctu- 
ated upon  matters  which  have  since  been,  settled.  With  respect  to  wood, 
indeed,  if  it  were  titheable  only  by  custom,  as  it  was  at  that  time  supposed 
to  be>  the  tithe-owner  could  only  have  taken  it  in  the  way  that  custom  gave 
it  to  him.  But  the  proposition  as  applied  to  grass,  or  any  subject  titheable 
by  the  general  law,  is  not  warranted  by  any  decisions  ancient  or  modem, 

(1)  AmU,  vol.  1 .  p.  93.  (2)  Ante,  vol.  1.  p.  403^  but 
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1707.  but  T8  contrary  to  the  course  of  them  all.  There  must  in  all  cases,  md 
xNiuHT  without  ftDJr  exception^  be  a  severance  fn>m  the  ireehold^  so  that  what  wrm 
part  of  the  hiheritande  may  become  a  chattel  and  vested  in  the  pan<m.  If 
this  were  not  the  case>  the  spiritual  court  would  be  ousted  of  Its  jnnsdicUoB» 
for  it  can  hold  no  plea  of  what  relates  to  the  freehold.  In  oil  the  books,  in- 
deed, tithes  are  called  lay  chattels ;  but  tiVl  severed  they  are  not  so ;  they 
still  i^ain  parcel  of  the  freehold,  so  that  severance  is  essentially  necessary. 
That  a  particular  piece  of  wood*land»  or  meadow*laad/separately  and  tna- 
memorially  enjoyed  by  the  parson,  may  be  a  compensation  for  tithe  of  wood 
and  hay,  is  undoubted  ;  but  no  authority  except  the  dictum  above  mentiou- 
cd  is  to  be  ibond,  to  shew  titat  tiie  leaving  a  tenth  of  any  dtheable  matter 
unsevered  can  be  good  by  custom.  The  case  of  Stedmon  v.  L^,  M.  11  AV.  9L 
1  Lord  Raym.  504  (1),  is  strongly  in  point.  In  a  suit  for  tithe  of  hops  a 
modus  Was  set  up,  that  if  the  parson  send  his  servant,  &c.  to  poll  ahqwtm 
partem  hqndorum,  he  shouM  have  the  tithe -of  them,  &c.  But  it  was  e^eed 
by  the  court  to  be  *'  an  in  custom,  because  it  drives  the  parson  to  move 
pains  than  the  law  requires  to  entitle  Inm  to  that  whidi  by  law  he  ouglrt  to 
have  in  the  same  manner  without  such-  pains.** 

The  observation  of  Mr.  Justice  Twisdek,  in  Crouch  v.  Ri$den,  seems  to 
have  a  contrary  tendency  to  that  which  was  contended  for  by  the  piaintifr 
in  error.  When  he  observes  that  the  legal  manner  of  setting  out  the  lithe 
of  hops,  whether  by  the  hill,  the  pole,  or  the  bushel,  had  not  been  settled; 
he  must  be  understood  to  say,  that  in  point  of  fact  the  tithe  had  been  set 
out  in  these  several  ways  in  different  parishes,  but  which  of  them  was  the 
l^al  way  had  not  been  then  determined.  Had  he  conceived  that  the  prac- 
tice which  had  long  obtained  in  ^ch  particular  parish,  could  constitute  the 
legal  mode  in  such  parishes  respectively,  it  is  probable  that  he  would  have 
so  said ;  but  it  seems  plain  that  he  conceived  some  general  rule,  founded 
t>n  principle  and  applicable  to  all  places,  remained  to  be  ascertained  :  that 
general  rule  has  since  been  ascertained  in  the  case  of  Walton  v.  Tyers, 

'  The  ground,  however,  upon  which  the  plaintiff  in  error  principally  relied, 
was  that  of  a  real  composition,  which  it  was  argued  might  have  taken  -place 
antecedent  to  the  13  £liz. ;  bi^t  it  is  very  doubtful  whether  the  manner  in 
which,  or  the  time  when,  the  tithe  itself  shall  be  set  out  in^ind,  can  be  the 
subject  matter  of  a  real  composition j  but  only  of  the  (fischarge  of  Mhe, 

In  the  Codex  (2)  it  is  said,  that  a  composition  real  is,  ':'nrherethe  incnm- 
betit  together  with  the  patron  and  ordinary  make  agreement  by  deed  executed 
under  their  hands  and  seals  that  certain  lands  shall  be  discharged  from  the 
payment  of  tithes  in  specie  in  consideration  of  a  reoompence  to  the  ineara- 
bent  either  in  money  or  in  lands  to  him  and  Ms  successors  lor  ever  or  in 
some  other  thhig  for  their  benefit  and  advantage.*'  8o  Sir  Simon  Degge 
observes  :  **  That  which  we  call  a  real  composition  is,  where  the  present 
incumbent  of  any  church,  together  with  the  patron  and  ordinary,  do  agree 
under  their  hands  and  seals,  or  by  fine  in  the  king's  court,  that  sui^  lands 
shall  be  freed  and  discharged  of  payment  of  all  manner  of  tithe  for  ever, 
paying  some  annual  payment,  or  doing  some  other  tiling,  to  the  ease,  prdfit, 
and  advantage  of  the  parson  or  vicar  to  whom  the  tithes  did  belong  (3).*'  In- 
deed there  are  two  requisites  to  constitute  a  real  composition,  namely,  that 
the  tithe  shall  be  discharged,  and  that  a  compensation  sfafdl  be  ghta.  Are 
these  requisites  to  he  found  in  this  usage  ?  That  the  tithesare  not  ^scdiapged 
must  be  admitted.  Where  then  is  the  compensation }  It  was  said  that  the 
parson  was  to  have  the  binds;  but  the  pleadings  do  not  give  Hiem  to  the 
parson,  and  if  they  did,  they  are  of  no  worth  or  value,  it  is  obvious  that  in 
'this  case  the  parson  is  to  give  up  the  benefit  of  having  the  hops  picked -for 
him, 'and  to  do  it  ibr  'himsdf  itt  a  great  expence,  and  in  an  ittcenvenient 
manner.  For  this  he  receives  nothing :  for  acoordmgtothe  evidence,  he  is 
only  to  have  the  privilege  of  coming  upon  the  land,  df  cutting  tke  biitda  and 
pidking  the  hops,  and  Sien  carrying  away  the  hops 'When  picked.    iPo  this 

^realieat, 

fl)  Anie,'r6\:i.  p-'fiSr.  (3)  ?%* />«rnw«V  Gmtmikr,  jmst.  2,\€. 

.     (2)  Gi6$cH's  CMfer,  tiL  30.  c  5.  p.  705.       20. 
in  naiis,  etUt.  1713. 
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agreement^  it  waft  nsrgtLeA,  the  parson  mlg^lit  have  been  induced  to  accede  in  171^. 
order  to  tempt  the  occnpiers  of  lands  to  phinl  hops,  and  so  give  encourage-  XNtaiiT 
ment  to  a  very  ekp^ndive  cultivation.  As  to  the  intlu<:femeiit,  if  this  were  to 
be  admitted  as  a  compensation,  it  would  equally  well  establish  a  custom  of 
titlting  corn  by  setting  t>ut  the  t^th  land,  o^  apples,  by  setting  opt  the  tenth 
tree ;  because^  by  a  parity  of  reasoning,  it  might  be  presumed  that  the 
)>arson  held  out  thi<)  favoarabte  mod^  of  tithing  such  articled  in  order  to 
tempt  the  fkmiers  and  occupiers  of  lands  to  employ  their  wood-lands  or 
|]^tnre  tn  such  culture  as  nv?ght  produce  moi^  bftneficisd  tithe  to  hiniseTf. 
In  short.  It  would  tnake  good  a  i^otr^bsition  or  modus  to  receive  one  fifteenth 
msteafd  of  one  tenth  of  corn ;  idr  undoubtedly  in  aH  eases,  the  less  that  is 
tak^  for  the  tithte  of  any  article,  the  ibore  the  odno^ler  is  encouraged  to 
cultivate  that  artide  ;  and  if  thts  alone  were  to  be  admitted  as  a  sufficient 
consfderation-,  the  objection  of  wtot -of  consideration  would  not  lie  in  any  case. 

If  therefore,  oiCi  the  pr^samfition  that  the  tithe  had  been  originally  so 
granted,  or  on  any  other  supi^osTtion,  this  method  df  setting  out  the  tithe  of 
hops  m^ht,  by  immemorial  usage,  be  siiqiported,  still  the  argument  will 
not  apply  to  the  present  case,  wherein  no  immemonfll  usage  can  have  ex- 
isted ;  and  if  the  tithe-own^  at  ihe  first  Introduction  of  hops  h^d  a  right  to 
bis  tithe  by  measure,  the  objedSon  remaoins  unanswered,  that  the  composii- 
tibn  cantiot  be  gbod^  because  he  parts  with  that  right  without  receiving  any 
compensation. 

Supposing,  hdWever,  that  this  cMn  be^hc  sulij^ct  matter  of  a  real  com- 
posTtfon,  it  will  be  right  to'exan^e  ^t  nature  of  the  Evidence  tipon  which 
the  composition  is  ntt^ihpfed  to  be  supported.    In  fact,  the  evidence  is  not 
applicable  to  a  C6mpositi6n  real.     It  consists  wholly  'of  usage,  and  is  that 
sort  of  evidence  'which  Is  applicable  to  a  ttiodUst  'btit  has  no  reference  to  a 
particular  deed  of  compdsrtion.    Usage  is  in  general  a  ground  fdr  presum- 
ing deedfr,  even  against  the  croim  :  y^  in  ^he  particular  instance  of  com- 
position for  tithes,  it  Is  settled  that  where  'the  deed  cannot  be  produced, 
some  evidence  must  be  given  referrihg  to  the  deed,  dr  shewing  that  it  did 
exist,  independent  6f  mere  us{<^.     And  the  reason  why  this  has  been  so 
held,  is  stated  to  be,  that  ifltHrere  otherwise  the  church  would  be  de- 
frauded, and  every  bad  inodus  ttrrned  itito^  good  composition.  Heathcotev, 
Mawwaringt  3  Bro.  Chan.  Cas.  217  (I).     Indeed  it  may  be  collected  from 
the  Year  Book  8411.  «.  36,  that  the  ancietflt  law  was,  that  an  itnnuity 
founded  bn  a  real  composition,  in  discharge  of  tithfes,  could  only  be  claim- 
ed by  producing  the  deed  of  composition,  or  by  alleging  an  immemorial 
prescription.      The  presuming  a  deed  from  lotig  usage  is  certainly  a  novel 
invention  of  the  judges  for  the  furtherance  of  justice  and  the  sake  of  peace, 
where  there  has  been  a  long  exercise  of  an  adverse  right.    For  instance,  it 
cannot  be  supposed  that- any ^mkn  would  6u£fer'his  neighbour  to  obstruct 
the  Ught  of  his  windows,  and  render  his  house  uncomfortable,  or  to  use  a 
ivay  with  carts  or  caitiages  over  his  *ni(ftidows  fdr  twenty  years  respectively, 
tinless  some  'agreetntfut^hM  been  mtide  'bet w^een  the  purties  to  thiit  efl^ct^ 
of  Which  th^  usa^els  ^iden^e.     Bbt  With  respect -to  'a  OOtttp^Ushtioh  for 
tithes  the  same  reason  does  not  obtain,  because  temporary  agreements >4re 
madeahd  c^Mtfu<^  for  the  ebiivtaience  'of  parties  daring  a  succM^lbu  of 
inctibibeiitb.    There  Is  no  *  ^^rd^e  df  iln  ad  ^ne  'ri^ht, '  whleh  i^  -g^tmMlly 
<leeni^  ti^cessary  to  raise  the  presumption.    Ilie  b^t  evittenbe^Of  to 
ag^re^meiit  fbra  realcompdsitidnhftvingaetu&ily  tfiken'pkee  is  the-d^ed  itself^ 
but  'tiukt  tetn  nlrely  be  ^xi)ected.    In*  the  cikse  bf  SdMfkfge  *v.  ^MaKMi,  Ati^. 
976  (2)v4if^rumeiltB'were  gHen  in  evidence  which  strdngly  debot^  that 
such  an  agreement  mrust  have  ttJ<<en  plate'ils  they  reltitttd/ within  i^a^Oiia- 
ble  degree  df  probetinty,  Inore  piiHicdhlriy  to^db  a^tnuMa^tioki  tban'to 
any  dther  j  'Wherefbrethere^  e6mp0iMibh*wto  ^ported.    thd«ed^  it  ap- 
'  pears  to  have  been  invariably  holden  that  some  evidence  must  be  adduced 
to  shew  that  such  ab  agreement,  though  lost,  did  once  exist.     Sudi  was  the 
opiuioti  of 'the  court  Of  exchequer  in  the  tiMMs  of  Rohhu&n  v.  Appktm,  4 
Wood^  10;  and  Homu  v.  Swdine,  ^'Wood^  313  >  and  sudh  was  the  opinion 

(I)  Ant€,  p.  3^.  12)  JliUe,  p.  400.  of 
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of  Lord  Hahdwicse  in  Rotherham  v.  Fanshawe,  3  Atk.  OSB  (1).  In  the  pre** 
sent  case  there  is  wanting  that  which  is  indispensably  necessary  where  a 
real  composition  is  to  be  presumed,  namely^  mutual  loss  and  pun  on  the 
respective  parts  of  the  parson  and  occupier.  Where  the  occupier  has  lon^ 
retained  that  which  by  law  he  ought  not  to  retain,  and  yields  to  the  parson 
that  which  by  law  he  is  not  bound  to  yield  ;  this  mutuality  of  loss  and  gain 
acquiesced  in  for  a  great  length  of  time^  is  strong  corroborating  evidence 
of  such  an  agreement  having  been  executed  by  the  necessary  parties  :  bat 
where  this  mutuality  is  not  to  be  founds  the  presumption  must  be  that  no 
agreement  took  place^  whereby  the  parson  consented,  with  the  permission 
of  the  patron  and  ordinary,  to  forego  his  legal  rights  without  any  retribu- 
tion. The  bare  fact^  therefore,  of  the  parson  having  been  in  the  percep- 
tion of  less  than  what  is  due  to  him>  or  of  that  which  is  due  in  a  less  be- 
neficial manner^  is  not  of  itself  a  ground  for  presuming  a  real  composition  : 
and  this  was  the  opinion  of  Rollbj  as  appears  in  the  case  of  the  Earl  of 
Hertford  v.  Leech,  8  Car.  1  (2),  where  in  stating  what  he  conceives  were  the 
reasons  of  the  court  for  holding  that  certain  lands  were  not  discharged  of 
tithes,  he  gives  this  as  one,  "  that  it  shall  not  be  intended  that  any  real 
composition  or  consideration  was  given  for  the  discharge  of  tithe  withoot 
shewing  that  specially.**   Such  has  been  considered  to  be  the  law  ever  since. 

From  this  course  of  reasoning  it  follows  that  the  tithe  of  hops^  by  the 
principles  of  the  common  law^  is  payable  from  the  true  time  of  the  seve- 
rance of  this  titheable  matter^  namely,  from  the  picking ;  that  no  cnstom 
or  modus  can  apply  to  this  any  more  than  to  many  articles  of  modem  intro- 
duction ;  that  no  long  practice,  even  though  collcomitant  with  the  intro- 
duction of  the  article  itself,  can  have  the  effect  of  a  custom  or  modus,  and 
vary  the  legal  principle  by  which  the  tithe  is  to  be  set  out  $  that  as  a  real 
composition,  the  mode  of  tithing  contended  for  canpot  be  supported,  since 
it  does  not  fall  within  its  definitioo  $  that  if  it  did,  there  is  in  this  case  no 
evidence  whatever  of  the  existence  of  a  deed  of  composition ;  that  the 
usage  contended  for  would  furnish  to  the  farmer  a  temptation  almost  irre- 
sistible to  cheat  the  parson,  and  would  subject  the  property  of  the  church 
to  imminent  peril ;  and  therefore  that  upon  the  matter  set  out  in  the  bill  of 
exceptions,  the  direction  was  rightly  given  to  the  jury  to  find  for  the  de- 
fendant. 

After  hearing  the  opinion  of  the  judges^  the  house,  upon  the  motion  of 
the  Lord  Chancellor,  resolved  that  the  judgment  of  the  court  of  king's 
bench  should  be  affirmed. 


(1)  jimte,  p.  UK 


(2)  jinie,  YOl.  I.  p. 389. 


£•37  Geo.  3.     1797.    Scacc. 
Hall  V.  Machet  and  others.     [3  Anstr.  915.]     Gwill.  1460. 

A^BteprnQI  is  rpHIS  was  a  biU  for  tithes.    One  of  the  defendants,  Kerryson,  had  boilt 
pndUd  and  fo-  *  °^^  water-mill  a  few  years  before  the  time  for  which   the  bill 

cal  tithe,  in  re^.  Sought  an  account,  at  the  expence  of  820i.     He  lived  in  a  neighbouring 
spect  of  ^e        parish. 

It  Ud"*^b\°"  Pivmer,  Stanley,  and  Gr'mwood,  for  the  defendant,  argued  that  this  was  a 
«  personal  tithe  P^i^^onal  tithe,  and  therefore  due  to  the  rector  of  the  parish  in  which  the  de- 
in  the  mode  of  fendant  resided.  2  Inst.  621.  3  Bulst.  212.  1  Rol.  Rep.  405.  Cn>.  Jac.  523. 
•cconnting.  4  Mod.  215.  Dodson  v.  OUver,Banb,  73  (1).  Chamberlayne  v.  Ne»t9,  1  £q. 
The  titiie  of  ca,  Abr.  3«8.  9  V'uu  40.  and  I  Bro.  P.  C.  157  (2),  Carlton  v.  BrighiweU,  2  P. 
bebitrinue,  Wms.  402(3).  DonaU  v.  Lowther,  2  Bam.  K.  B.  330  (4).  Another  neces- 
the  rent  Is  the '  '^^^  consequence  of  its  being  a  personal  tithe,  and  so  recognized  in  alj  these 
ftrst  deduction;  cases>  is,  that  only  the  tenth  part  of  the  dear  profits  is  due  for  tithes.  And 
*^  >»  1^  ^  in  Chamberlayne  v.  NewU  it  is  expressly  decided  that  the  dutfges  of  building 

In  the  occa-  ^* 

pation  of  the  owner,  a  yearly  value,  in  the  natore  of  a  rent,  is  to  be  let  upon  it  and  dedocted. 

A  farmer  may  cut  down  a  field  in  any  portions  moat  convenient,  provided  he  sets  ont  tiie  tithe  of  all  then 
cnt  down,  before  any  is  carried,  and  proYided  it  be  not  done  vezationsly. 

(1)  ^me,  TOl.  1.  p.  754.        (2)  ^nle,  yol.  1.  p.  67U.         (3)  Jnte^  p.  7.        (4)  Amte,  p.  53. 
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the  mill  are  in  the  first  place  to  be  deducted.    Those  charges  not  being  yet 
repaid^  no  tithe  will  be  dae  to  either  rector. 

Partridge  and  Bell,  for  the  plaintiff,  contended  that  at  least  for  the  pur- 
pose of  deciding  to  whom  the  tithe  was  due,  it  was  a  predial  tithe,  payable 
rectoriloci.  Gumleyv,  Faikingham,  1  Show.  Rep.  281.  Carth.  215.  1  Roll. 
Abr.  641  (1).  The  case  of  Chamberlayne  v.  Newte(2)  only  decides,  as  to  the 
mode  and  extent  of  payment,  that  it  shall  be  computed  as  personal  tithes  are. 
That  it  is  not  a  personal  tithe  in  respect  of  locality  is  clear  from  this,  that  a 
modus  for  land  covers  a  mill  erected  thereon.  2  Inst.  490.  Rusgel  v.  More, 
1  RolL  Abr.  051.  Talbot  y.  May,  3  Atk.  18  (3).  Gaches  v.  Haynes,  Exch. 
18th  December  1783,  and  June  1784.  That  was  a  case  where  an  exemp- 
tion was  claimed  for  the  land,  under  an  inclosure  act,  and  the  question  was 
whether  a  mill  newly  erected  was  covered  by  the  exemption.  The  court  held 
that  it  was ;  that  the  tithe  of  mills  was.  a  predial  tithe,  in  respect  of  locality, 
although  payable  as  a  personal  tithe  in  poitit  of  quantity  (4).  As  to  the  de- 
ductions to  be  made,  only  the  annual  expences  can  be  claimed  as  such  in  any 
personal  tithe.  The  defendant  being  the  owner  of  the  mill,  no  rent  is  paid 
nor  can  be  deducted.     Chamberlayne  v.  Newte  was  the  case  of  a  tenant  (5). 

The  case  stood  over  till  this  day. 
.  Macdonald,  Chief  Baron.— The  principle  upon  which  the  tithe  of  milb 
depends,  seems  now  clearly  fixed  by  Chnntbertayne  v.  Newte,  and  Gaches  v. 
UayneSy  and  the  other  cases  j  it  i^  now  settled  tliat  it  is  to  be  considered  as  a 
predial  tithe,  so  far  as  regards  its  locality,  and  the  person  to  whom  it  is  pay. 
able ;  but  in  the  mode  of  payment  it  is  to  be  treated  as  a  personal  tithe. 
With  regard  to  the  deductions  to  be  nitide,  before  the  plaintiff  shall  claim 
his  proportion  of  the  clear  residue,  considerable  doubt  has  been  raised.  On 
the  one  hand  it  is  said,  very  truly,  that  it  would  be  an  extreme  hardship  on 
the  present  incumbent,  if  the  whole  expences  of  building  the  mill  were  to  be 
deducted  out  of  the  first  profits,  because  that  would  probably  take  away  his 
chance  oif  ever  being  benefited  by  it.  On  the  other  hand,  till  some  retribu- 
tion is  made  for  the  original  cxpence,  we  cannot  begin  to  charge  the  miller  • 
with  any  thing  as  his  clear  profit.  If  the  mill  were  in  the  hands  of  a  tenant, 
it  would  be  a  very  plain  case.  The  tenant's  clear  gain  is  what  remains  to 
him  after  payment  of  rent  and  other  expences }  and  in  Chamberlayne  v. 
Newte,  that  must  have  been  one  of  the  deductions.  Now,  although  this 
mill  is  in  the  hands  of  the  owner,  the  same  measure  of  justice  is  applicable 
to  it  as. if  it  were  in  lease.  It  is  capable  of  having  an  annual,  value  or  rent 
set  upon  it,  and  when  that  is  ascertained,  it  may  be  deducted^  as  if  it  were 
/ent  actually  paid.  We  shall  therefore  direct  the  deputy  remembrancer  to 
inquire  and  set  an  annual  value  or  rent  on  the  mill;  and  after,  deducting 
that  rent  and  other  incidental  expences,  of  servants,  &c.  the  defendant  to 
account  for  the  tithe  of  the  clear  profits. 

Partridge  suggested  that  the  whole  rent  or  annual  value  ought  not  to  be 
deducted  :  rent  of  a  mill  is  paid  for  two  things,  the  water  and  the  machinery } 
in  many  places  the  principal  part  of  the  reat  arises  from  the  value  of  the  fall 
of  water ;  that  being  the  natural  benefit  arising  from  the  freehold,  is  most 
.properly  the  subject  of  tithes ;  the  deduction  ought  only  to  be  proportioned 
to  the  value  of  the  machinery,  as  a  recompence  for  the  charges  of  erecting  it. 

The  court  thought  that  it  was  necessary  to  have  one  general  rule  for  all  cases; 
that  the  whole  rent  must  be  deducted,  as  an  expence,  in  the  case  of  a  tenant, 
and  the  same  measure  ought  to  be  adhered  to  in  the  case  of  the  proprietor. 
..  Another  point  in  the  cause  was  this.  One  of  the  defendants  occupying, 
among  other  lands,  a  piece  of  meadow  of  nine  acres,  cut  it  down  at  four 
several  times,  and  set  out  the  tithes  of  each  cutting  separately,  as  it  was  cut. 
.He  gave  evidence  that  from  the  stocking  of  his  farm,  and  other  circumstances, 

particularly 
Ante,  rol.  1 .  p.  571 .  came  on  upon  a  motion  for  a  newtiial. 

AtUe,  Tohl.p.  67*J.  '  '       (5)  Searches  were  made  to  dlseorerwhe- 

(3)  A$»te,  p.  93.  ther  in  that  case  the  itet^ras  allowed  aa  a 

(4)  This  ease  was  mentioDed  by  Burttm  deduction,  in  taking  the  account  liefiore  the 
{amicus  n/ritt),  who  was  coaasel  in  it  for  thq  master ;  but  nothing  appeared  in  the  record 
joiller ;  Mtm^Uld  was  on  the  other  side  :  it      from  which  it  cdnld  be 

yoL.  II.  9v 


(1) 

(2) 
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particularly  tiie  danger  of  floodsi  this  mode  of  husbandry  was  more  convcment 
to  him  than  to  out  all  at  once.   He  gave  notice  to  the  plaintiff  at  each  cutting. 

For  the  plaintiff  it  was  objected,  that  the  cutting  down  so  small  a  field  at 
four  cuttings  could  only  be  justified  from  absolute  necessity,  as  it  gave  ao 
much  trouble  to  the  clergyman. 

For  the  defendant  was  cited,  Enkine  v.  RuffU,  5  Bac.  Abr.  74  (1). 

The  court  held  the  rule  to  be,  that  all  the  hay  cut  down  in  a  field  at  any 
one  time  must  he  tithed  before  any  part  of  it  could  be  carried  away  ;  but 
the  quantity  to  be  cue  at  each  time  was  in  the  discretion  of  the  &rmer,  miless 
there  should  appear  a  design  to  defraud  or  vex  the  clergyman,  under  the 
pretext  of  convenience  to  himself.  As  the  mode  of  husbandry  in  this  case 
was  fiiirly  accounted  for,  they  held  it  well  enough. 

(1)  jtmi€,  p.  236. 

T.  37  Geo.  3.    17^.    Scacc. 
Chapman  v.  Beard.    [3  Anstr.  942.]    GwilK  1482. 

Fifteen  yean  Hpif IS  was  a  suit  for  tithes.  The  defendant  in  his  answer  denied  the  title 
possessioDofa  J.  ©f  the  rector,  and  insisted  that  he  had  not  been  regularly  inducted,  and 
^U!?>S'Je  eyi-  ^^^  ^®  ^^  "°*  "^  *^®  thirty-nine  articles.  The  plaintiff  had  been  fifteen 
dence  of  a  re-'  years  in  possession,  and  had  received  tithes  from  the  defendant.  No  evi- 
^lar  indnc-  dence  was  given  of  any  ceremony  of  actual  induction  having  taken  place ; 
Moo,  and  of  but  it  was  proved  that  upon  the  plaintiff's  taking  possession  of  the  benefice, 
th?]^.nine\r-  *^®  ^^^  ^^'^  ^^  ^7  ^**  ^^^^  '  ^®  defendant's  witnesses  severally  proved, 
ticlM.'  '"  *^*^  *^«y  IwmJ  generally  attended  divine  service  for  the  two  months  immedi- 
^  Payment  of  ately  after  the  plaintiff's  becoming  rector,  and  that  none  of  them  had  heard 
tithes  by  the  him  read  the  thirty-nine  articles,  or  had  heard  of  his  reading  them.  No 
p^^er  \  '  evidence  was  given  that  he  had  ever  read  them.  The  defendant  bad  paid 
primA/acie  eri-  ^^^^^  ^  ^^^  plaintiff  for  Several  years. 

dence  against  Richards  and  Short,  for  the  pliuntiff,  relied  on  Bevan  qtu  tarn  v.  fFilUams, 

him  of  the  rec-  3  Term  R.  636  (1).     Hfwiie  v.  Butter,  1  Rbl.  Rep.  63.  Watson's  O.  Law. 
tor's  title.  05.2.   Gibs- 817. 

Romilly  and  Benyon  on  the  other  side.  Induction  is  a  necessary  part  of 
the  title  of  the  plaintiff,  and  is  the  seisin  at  common  law.  Possession  with- 
out it  is  tortious  and  voidable  $  the  plaintiff  therefore  must  prove  iu 
Buller'i  Ni.  PrL  105.  and  the  cases  there  cited.  1  Sid.  220,  &c.  The  par- 
ticular form  is  not  material ;  but  unless  the  archdeacon,  or  other  ecclesias^ 
tical  officer,  has  given  corporal  possession  of  the  ttenefice,  there  is  no  titie. 
In  the  case  of  Powel  v.  Milbum,  3  Wils.  356.  it  was  solemnly  settled 
that  the  having  read  the  thirty-nine  articles  by  a  parson  is  presumed,  unless 
evidence  is  adduced  to  destroy  that  presumption.  It  is  impossible  for  the 
defendant  to  prove  the  negative,  that  the  plaintiff  never  did  reeul  the  articles; 
but  evidence  of  several  persons  regularly  attending  church,  during  the  first 
two  months,  and  who  did  not  hear  him  do  so,  throws  upon  him  tbe  neces- 
sity of  provin|^  the  fact. 

Macdonald,^  Chief  Baron.— >It  is  a  very  singular  attempt,  after  fifteen 
years  poss^s^ion,  acquiesced  in  by  the  defendant  himself,  to  require  the  rec- 
tor now  to  prove  the  fact  of  his  induction.  There  is  no  regular  ceremony 
required  for  that  purpose,  and  there  is  therefore  no  presumption  of  any  evi- 
dence of  it  pow  existing.  There  is  indeed  proof  of  some  formal  seisin  hav- 
ing been  taken,  by  the  ringing  of  hells  and  the  like  -,  but  the  best  evidence 
of  induction  at  such  a  distance  of  time  is  the  possession  for  fifteen  years 
under  it.  As  to  the  other  point,  1  perfectiy  agree  to  the  rule  laid  down  by 
Cb.  J.  De  Grey.  But  here  you  shew  no  evidence  to  shake  the  l^al  pre- 
sumption in  favour  of  the  incumbent.  No  doubt  is  raised.  Ton  have  not 
shewn  that  any  witnesses  attended  all  divine  service  on  each  Lord's  day  for 
two  months  after  the  plaintiff's  induction,  and  deny  his  having  read  the  articles 
daring  that  time*.  The  circumstance  of  &eae  witnesses  not  having  heard  him 
do  so  on  those  days  when  they  happened  to  attend,  is  nothing,  mdesa  yoocan 
answer  for  each  time  that  divine  service  was  performed  in  the  two  montiis. 
HoTHAM,  Baton. — There  is  a  strong  presumption  of  both  the  fiicts  in  dia- 

(1)  Jnfe,  p.  306.  pute. 
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pute,  froin  the  acquiescence  of  the  parishioners^  and  of  the  defendant.  If 
there  is  any  want  of  title,  they  should  have  complained  to  the  bishop,  or 
disputed  ii^  while  the  memory  of  the  thing  was  ^esh.  There  is  no  record 
nor  repository  for  the  evidence  of  induction^  or  of  reading  the  articles ;  and 
the  witnesses  cannot  live  for  ever.  If  these  facts  are  not  to  be  presumed 
from  length  of  time,  that  circumstance  which  strengthens  all  other  titles 
will  serve  to  weaken  or  destroy  this. 

Thompson,  Baron. — The  circumstance  of  having  himself  paid  tithes  to  the 
plaintiff,  is  primd  facie  evidence  of  the  title  against  the  defendant.  It  was 
so  laid  down  by  Lord  Kbnyon,  and  Buller,  justice,  in  Radford  v.  AJackin- 
ianh,  3T.  R.  035,  and  confirmed  by  the  case  there  cited.  I  perfectly  agree 
in  the  doctrine  there  held. 

^      'Hie  defendant  was  decreed  to  account  with  costs. 

T.  37  Geo.  3.    1797-    Scacc. 
Lord  Petre  v.  Blencoe.     [3  Anstr.  945.]     GwiU.  1484. 

^■^UE  plaintiff,  as  impropriate  rector,  claimed  tithe  in  kind  of  the  defen-   immemorial 
^    dants*  lands  in  the  parish  of  M onntnessing,  or  Gynge  Mountenay,  in  nonpayment  of 
Essex,  being  the  demesne  lands  of  an  ancient  monastery,  of  the  Augustine  *ny  tithes  from 
order,  of  St.  Leonard  of  Thoby.    The  defendants  claimed  to  hold  exempt  ^^^\. 
from  tithes.    The  monastery  of  St.  Leonard  was  situated  within  the  pre-  g^niption  of  an 
sent  boundaries  of  the  parish,  and  the  rectory  had  from  a  very  early  period  exemption  bv 
been  annexed  to  it.     It  was  dissolved  in  16*24,  by  a  bull  from  the  Pope,  and  grant  from  the 
all  the  possessions  vested  in  the  crown.     In  17  H.  «.  that  king  granted  to  }j^",J^'j^'l"* 
Cardinal  Wolsey  the  numors  and  lands  of  Thoby  and  Gynge  Mounteney,  ^^^^  tcf  «^* 
and  also  the  rectory  of  Gynge  Mounteney ;  after  his  attainture,  the  manor  of  plain  the  extent 
Thoby  was  granted  in  22  U.  8  to  sir  R.'  Page  for  life ;  and  in  31  H.  8.  the  of  the  grant  of 
same  subjects  were  granted,  in  reversion,  to  one  Berners,  under  whom  the  '^ frAMttfii 
defendants  derived  title  ;  the  grant  included  the  scite  of  the  priory,  with  the  ' 
church  of  St.  Leonard  of  Thoby,  the  belfrey,  church-yard,  &c.,  (not  men- 
tioning tithes,)  with  all  other  lands  and  hereditaments  of  the  monastery  in 
Thoby.    In  30  H.  8.  the  rectory  of  Gynge  Mounteney  was  granted  for 
twenty-one  years  to  one  H.  Wentworth,  including  the  ''  tithes  of  the  de- 
mesne lands  of  the  late  monastery.**     In  37  H.  8.  the  rectory  was  granted 
to  the  plaintiff's  ancestor,  including  ''  all  the  tithes  of  the  demesne  lands 
of  the  same  priory  in  jGynge  Mounteney,  late  in  the  tenure  of  H.  Went- 
worth.**   No  tithes  were  in  fact  ever  paid  for  the  demasne  lands  now  in 
question^  which  were  of  very  considerable  extent ;  another  part  of  the  same 
demesne  lands  of  Thoby  had  been  decreed  to  pay  tithes  in  a  suit  in  this 
court  in  1789  ;  the  only  defence  there  set  up  having  been  the  unity  of  pos- 
session of  the  tithes  and  land  in  the  hands  of  the  monastery.     Hthes  had 
been  paid  for  that  farm  ever  since. 

The  defendants  rested  their  claim  of  exemption  on  several  grounds. — 
1.  That  after  such  a  length  of  non-claim,  while  the  rectory  was  in  the 
hands  of  lay-men,  a  conveyance  ought  to  be  presumed. — 2.  That  the  dis- 
trict of  St.  Leonard  of  Thoby  was  not  parcel  of  the  parish  of  Gynge  Moun- 
teney, but  annexed  to  the  church  of  St.  Leonard,  either  as  a  separate 
parish,  or  as  an  extraparochial  chapelry.— 3.  That  the  tithes  of  the  demes- 
nes of  Thoby  were  vested  in  the  monastery,  by  some  title  distmct  from  the 
rectory,  and  therefore  were  not  conveyed  to  the  plaintiff. 

It  was  proved  that  the  lands  in  question  were  now  considered  as  lying 
within  the  parish  of  Gynge  Mounteney  (1),  and  there  was  no  trace  of  their 
having  ever  been  otherwise,  or  of  the  existence  of  any  parish  or  chapelry  of 
Tlioby,  except  from  the  mentiop  of  the  church  of  St.  Leonard  of  Thoby. 

It 

(1)  In  proving  the  pafOcKiality  of  the  de-  '  in  the  parocbi&lity  of  these  lands  on  account 
mesnes  of  Thoby,  some  of  the  witnesses,  of  the  contribution  to  parish  rates,  and 
whose  depositions  w«re  read,  appeared  to  be  therefore  not  adminibla  to  move  the  £ict. 
parishkniers  of  Gynge  Monnteney.  Tho  court  held  them  admiaaible,  not  being 

ttmriO^  objected  that  they  were  interested      interested  in  the'snbject  of  this  snit. 
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1707*        liwas  not  clearly  ascertarnefl  whether  the  monastery  ever  had  any  de* 
LORD  rsTirv    niesnes  in  the  parish,  as  belonging  to  a  manor  of  Gynge  Mounteney^  dia- 
"'  tinct  from  the  lands  in  question,  the  demesnes  of  the  manor  of  Thoby* 

Burton  and  Pigoti  for  the  plaintiff.  The  parish  must  be  supposed  to  have 
always  been  of  the  same  extent  as  at  present,  unless  some  eridence  is  shewn 
to  the  contrary.  The  common  law  right  of  the  rector  must  be  presumed  to 
cover  the  whole  parish ;  and  when  we  find  him  or  his  predecessors,  the 
monastery,  enjoying  the  tithes  of  the  whole,  it  must  be  referred  to  that 
general  title,  unless  some  particular  distinct  title  to  any  portion  he  clearly 
established.  The  existence  of  the  church  of  St  Leonard  is  accounted  for 
as  a  necessary  appendage  to  the  monastery,  and  does  not  afford  any  pre- 
sumption of  a  distinct  parish  or  chapelry.  The  circumstance  of  the  grant 
to  the  plaintiff  conveying  the  tithes  of  the  demesnes  of  the  convent  in 
Gynge  Mounteney,  distinct  from  the  general  grant  of  the  rectory,  is  na- 
turally accounted  for  from  the  unity  of  possesion  till  then,  in  the  hands  of 
the  monastery,  of  Cardinal  Wolsey,  anid  of  the  crown ;  when  the  tithes 
came  first  to  be  divided  from  the  land,  and  capable  of  a  separate  perception, 
the  grant,  to  prevent  all  doubts,  has  expressly  mentioned  them.  There  is 
"^  therefore  no  fair  inference  that  the  monastery  held  these  tithes  by  a  title 
distinct  from  that  to  the  ^ctory.  But  supposing  such  an  inference  Co  arise, 
then,  if  the  demesnes  of  the  monastery  in  Gynge  Mounteney,  mentioned  in 
the  plaintiff's  grant,  mean  the  demesnes  of  I'hoby,  as  lying  within  the  pa- 
rish, the  tithes  of  those  demesnes,  the  subject  of  dispute,  are  expressly 
granted  to  us.  If  the  demesnes  of  Thoby  are  different  from  those  men- 
tioned in  the  grant,  then  the  presumption  of  a  distinct  title  to  the  tithes 
does  not  extend  to  them.  The  conveyance  to  the  defendant  of  the  church, 
church-yard,  belfrey,  &c.  aU  connected  with  the  church  of  St.  Leonard, 
without  mentioning  the  tithes,  negatives  any  idea  of  thase  having  been  con- 
veyed to  him  ;  and  there  is  no  evidence  of  any  conveyances  or  transmis- 
sion of  the  tithes  of  the  demesnes,  as  a  property  in  thr' defendant's  family, 
distinct  from  the  land.  If  any  such  right  ever  existed,  it  could  not  merge, 
and  the  defendant,  Blenooe,  would  be  entitled  to  take' the  tithes  from  the 
other  defendants,  his  tenants.  He  is  setting  up  a  counter  title  to  the  tithes, 
without  any  conveyance,  or  pernancy  in  any  of  his  ancestors,  to  support 
such  a  claim.  The  whole  defence  therefore  resolves  itself,  in  truth,  into  a 
claim  of  modui  in  non  decimando,  founded  on  the  long  non-claim  of  tithes ; 
but  it  is  clear  that  such  a  defence  is  bad.  Benson  v.  Olive,  Bunb.  284  (I). 
Charlton  v.  Chtirlton,  Bunb.  325  (2) .  1  he  Corporation  of  Bury  v.  Evam,  Com. 
R.  &43  (3).  Nagle  v.  Edwards  (4).  In  the  two  latter  cases,  the  presumption 
of  a  conveyance  from  the  lay  impropriators  was  insisted  on,  but  the  court 
held  it  to  be  only  another  mode  of  claiming  a  modus  in  non  decimakdo,  and 
rejected  it  accordingly.  Here  the  plaintiff's  family  being  Roman  Catholics, 
could  not  with  safety  stir  any  question  with  their  neighbours,  concerning 
tithes,  and  the  length  of  non-claim  is  therefore  no  proof  against  them. 

Partridge  and  Romilly  for  the  defendants.  Since  the  tithes  which  were 
vested  in  the  different  monasteries,  came  into  the  hands  of  laymen,  they 
have  been  transferable  like  any  other  lay-property,  and  all  rules  of  con- 
struction or  presumption  of  such  conveytmces  ought  to  apply  to  them ; 
accordingly  grants  or  conveyances  of  tithes  have  been  presumed  from  length 
of  possession  $  Scott  v.  Airey,  Edwards  y.  Lord  f^emon.  The  reason  why  a 
prescription  in  non  decvnando  could  not  originally  exist,  was,  because  tike 
incumbent  could  not  convey  the  tithes,  and  therefore  a  conveyance  by  him 
could  not  be  presumed  from  length  of  time,  or  any  other  evidence ;  but 
when  the  reason  ceased  to  exist,  the  rule  ought  to  have  varied  accordingly. 
Every  thing  which  could  be  lawfidly  done  shall,  after  long  possession^  bo 
presumed.  Beadle  v.  Beards  12  Co,  5.  the  Mm/or  of  Kingston  v.  Homer, 
Cowp.  R.  102.  12  Mod.  181.  Sawbridge  v.  Benton  (5),  otherwise  the  length 
of  possession  would  be  detrimental  to  the  possessors,  from  the  danger  of  the 
•grants  being  lost  or  defaced.  The  cases  which  determine  that  such  a  pre- 
samption  cannot  exist  against  a  lay- impropriator,  may  therefore  deserve  to 

be 
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be  reconsidered.  But  the  present  is  distinguishable  from  those  cases ;  To  1707. 
each  of  them  only  some  particular  species  of  tithes  was  disputed.  But  the  .  ^^^^  pbtrb 
presumption  of  accidental  omission  to  collect,  or  of  fraudulent  subtraction 
of  one  species  of  tithes,  is  much  greater,  and  the  probability  of  a  convey- 
ance of  it  is  much  less,  than  when  the  whole  tithes  of  a  large  district  have 
been  immemorially  withheld,  lliere  is  a  great  probability  that  the  lands 
of  Thoby  were  not  originally  a  part  of  the  parish,  and  that  the  tithes  of 
that  district  were  vested  in  the  monastery  by  some  distinct  title.  That  lands 
might  be  so  annexed  to  a  parish,  appears  by  Seld.  Hist,  of  Tithes,  c.  9.  s.  4. 
and  the  express  mention  in  the  grant  to  the  plaintiffiB,  of  the  tithes  of  the 
other  demesnes,  ^eems  to  imply  such  a  separate  title.  There  is  also  some 
reason  to  suppose  that  it  was  originally  a  separate  parish.  For  although  the 
existence  of  the  church  of  St.  Leonantt  may  be  referable  to  the  monastery, 
yet  it  may  also  be  referred  to  an  ancient  parish  or  extraparoch^al  chapelry, 
of  which  the  memory  is  now  lost.  The  fact  of  the  plaintiff's  ancestors 
never  having  demanded  tithes  from  so  large  a  district,  can  only  be  accounted 
for  by  supposing  that  it  was  known,  for  some  reason  now  with  difficulty 
guessed  at,  that  the  tithes  of  these  demesnes  were  not  included  in  the  grant. 
It  is  clear  that  the  grant  to  the  defendants,  of  all  the  hereditaments  of  the  mo- 
nastery in  Thoby,  would  carry  the  tithes,  if  not  before  vested  in  the  plaintiff. 

Burton,  in  reply.— The  cases  of  Bury  St.  Edmunds  v.  Evans,  and  NagU 
▼.  Edwards,  did  not  go  on  the  particular  circumstance  of  only  some  species 
of  tithes  being  there  disputed,  but  upon  the  general  ground,  equally  appli- 
cable to  the  present  case,  that  the  length  of  non-payment  of  tithes  to  a  lay- 
man cannot  be  set  up  to  prove,  either  a  modus  in  ncn  decimando,  or  a  pre- 
sumed conveyance  equivalent  to  such  a  modus.  In  ail  the  cases  where 
conveyances  have  been  presumed,  there  has  been  actual  possession  to  raise 
that  presumption.     Here  the  defendant  has  had  no  possession  of  the  tithes. 

The  case  stood  over  till  this  day. 

Macdonald,  Chief  Baron,  in  stating  the  case,  remarked,  that  the  express 
mention  of  the  tithes  of  the  demesnes,  after  the  general  grant  of  the  rectory 
and  tithes,  seemed  to  imply  some  peculiarity  in  the  title  to  those  tithes 
which  could  not  now  be  very  clearly  ascertained.  The  mention  of  the  de- 
mesne lands  in  Gynge  Mounteney  seems  to  apply  to  a  manor  there  disUnct 
from  the  manor  of  Thoby,  and  over  which  alone  the  grant  of  tithes  to  the 
plaintiff  extended.  It  is  not  at  all  explained  why  the  tithes  of  these  de- 
mesne lands  were  never  churned,  till  the  suit  in  1739  as  to  another  parcel 
of  them.  Lord  Petre*s  family  were  not  in  fact  during  all  that  time  under 
any  disability  to  assert  their  rights  ;  they  were  in  very  considerable  power 
during  the  reigns  of  H.  8.,  £.  6.,  Eliz.,  and  J.  1.,  and  his  ancestor  who  was 
first  ennobled,  was  secretary  of  state  under  Queen  Elizabeth  and  J.  1.  and 
a  protestant.  The  reason,  therefore,  of  the  tithes  never  having  been  de- 
manded must  be  traced  from  other  sources.  It  is  now  established  by  many 
cases  too  firmly  to  be  disputed,  that  mere  non-payment  is  not,  even  among 
laymen,  any  answer  to  the  demand  of  tithes.  These  determinations  are 
jperhaps  to  be  lamented  I  should  have  liked  better  to  have  found,  in 
regard  to  tithes,  the  same  principle  of  decision  which  regulates  the  title  to 
every  other  lay-fee.  If  non-payment  for  any  length  of  time  forms  no  pre« 
sumption  of  a  grant  of  the  tithes,  then  the  length  of  enjoyment,  which  in  all 
other  cases  is  the  best  possible  title,  serves  only  to  weaken  the  daim  of 
exemption  from  tithes,  as  the  difficulty  of  tracing  its  origin  is  increased. 
In  the  present  case  it  is  hardly  credible  that  the  plaintiff's  fiimily  have 
omitted,  for  above  two  centuries,  to  exert  this  right,  from  mere  forbear- 
ance or  negligence.  Some  other  transaction  probably  took  place  between 
the  parties,  the  memory  of  which  is  now  lost.  Bat  the  cases  prevent  us 
from  deciding  upon  the  ground  of  such  a  presumption.  Although  length 
of  time  be  not  of  itself  a  title  against  the  rector,  yet  if  there  appear  any 
circumstances  which  can  raise  a  doubt  as  to  the  original  extent  of  his  grant, 
the  immemorial  non-payment  must  give  infinite  force  to  such  circumstances. 
Here  it  is  not  probable,  that  the  lands  of  Thoby  wera  originally  a  separate 
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dUtricC  or  pftrish  3  and  the  grants  to  t^  plaintiff  dearly  mark  some  parti- 
cularity in  the  title  to  the  tithes  of  the  demesnes.  The  searches  which 
have  been  made  as  to  the  original  boundaries  of  the  parish,  and  as  to  the 
manors  spoken  of  in  the  grants,  have  not  gone  so  far  as  peihaps  they  might. 
It  rather  seems  that  the  grant  applies  only  to  the  demesne  of  a  manor  in 
Gynge  Mounteney  distinct  from  the  manor  of  Thoby.  Under  such  peculiar 
circumstances,  so  little  explained,  and  where  the  possession  so  strongly  forti- 
fies every  doubt  of  the  plaintiff's  claim,  we  are  of  opinion  that  the  case  ought 
to  undergo  the  investigation  of  a  jury,  wheie  the  whole  may  be  more  dosely 
investigated,  and  every  circumstance  of  evidence  receive  its  proper  wdght. 
The  court  directed  an  issue,  to  try  whether  the  plaintiff  was  entitled  to 
the  tithes  of  the  lands  in  question. 

E.  38  Geo.  3.    1798;    K.  B. 
Lord  Gwydir  and  others  v.  Foakes.     [7  T.  Rep.  641.] 

nnHIS  was  a  feigned  action  brought  against  the  defendant  as  one  oftbe 
•*■    commissioners  named  in  an  inclpsure  act  passed  in  the  87  Geo.  3. 
c.  144.  entitled  "  An  act  for  dividing,  allotting,  and  inclosing  the  open  and 
common  fields,  &c.  heaths,  wastes  and  commonable  woods,  lands,  and 
grounds  within  the  parish  of  Croydon  in  the  county  of  Surrey,"  to  try  the 
following  questions :  Ist.  Whether  one  Robert  Boxall  was  or  was  not  en- 
titled to  the  rectorial  tithes  of  the  said  commons,  &c.    2dly,  Whether  tbe 
said  Boxall  was  or  was  not  entitled  to  a  portion  of  the  same  )    3dly,  Whe- 
ther the  plaintiffs,  or  any  or  either  of  them,  were  so  entitled  >    The  defen- 
dant asserting  the  affirmative  upon  the  two  iSrst  issues,  and  the  plaintiffs 
upon  the  last.    There  were  distinct  issues  upon  each  of  the  claims.    At  the 
trial  of  the  cause  before  Uotham,  Baron,  at  the  last  Kingston  assizes,  a 
case  was  reserved  for  the  opinion  of  this  court,  stating  the  following  fects. 
The  rectoryof  Croydon,  otherwise  Bermondsey,  is  an  impropriate  rec- 
tory, and  together  with  the  rectorial  tithes  arising  within  the  parish  of 
Croydon,  before  and  at  the  dates  of  the  respective  conveyances  to  the  plain* 
tiffs  and  Mr.  Boxall,  hereinafter  set  forth,  was  legally  vested  in  George  Samud 
late  lord  viscount  Montague,  and  after  his  decease,  in  his  sister,  the  ho- 
nourable Elizabeth  Mary  Hrown  (now  the  wife  of  William  Stephen  Poyntz, 
esq.)  or  in  trustees  for  them,  and  such  conveyances  were  severally  executed 
by  ail  necessary  parties.     By  indenture  of  bargain  and  sale  of  the  I7th  of 
December  i7B8,  Lord  Montague  conveyed  to  the  plaintiff  Lord  Gwydir  m 
fee  all  the  tithes  and  tenths  of  com,  grain,  hay,  and  wooil,  and  all  and  all 
manner  of  other  tithes,  tenths,  portions  of  tithes,  pensions,  oblations,  ob- 
ventions  and  fruits  whatsoever  belonging  to  or  parcel  of  the  rectory  impro- 
priate of  Croydon,  otherwise  Bermondsey,  in  the  county  of  Surrey,  yearly 
coming,  arising,  accruing,  growing,  increasing,  renewing  and  happening, 
or  to  come,  arise,  accrue,  grow,  increase,  renew,  and  happen,  out  of  and 
upon,  for  or  in  respect  of  the  several  messuages  or  tenements,  fkrms, 
lands  and  hereditaments,  situate,  lying,  and  being  in  the  parish  of  Croy- 
don in  the  said  county  of  Surrey,  thereinafter  particularly  mentioned  and 
described,  or  any  of  them ,  or  any  part  thereof,  viz.  all  that  messuage  or 
tenement  and  farm,  and  the  lands  and  grounds  and  hereditaments  thereunto 
belonging  or  appertaining,  commonly  called  Ham  Farm,  the  property  of  the 
said  Lord  Gwydir,  containing  248  A.  I  R.  17  P.  in  the  occupation  of 
J.  Turner  -,  and  all  that  and  those  the  tenement  and  firm,  and  the  lands, 
grounds,  and  hereditaments  thereunto  belonging  or  appertaining,  called 
Woodside  Farm,  belon^ng  to  Croydon  Hospital,  containing  09  A.  2  R. 
16  P.  in  the  occupation  of  John  Peacodc.    This  deed  then  goes  on  to  par- 
ticularize a  variety  of  other  lands,  describing  some  of  them  in  words  ex- 
acUy  corresponding  with  those  above  set  out,  describing  others  as  lands 
and  grounds  called  Addiscombe  Farm,  others  as  lands,  grounds,  and  here- 
ditaments thereto  belonging,  called  Stroud  Green  Farm,  and  others  as  lands, 
grounds,  and  hereditaments  lying  in  certain  situations,  naming  the  supposed 
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proprietors  and  actual  occupiers  ot  each  separate  farm  and  parcel  of  land  ;         1798. 
the  whole  of  which  said  messuages  er  tenements,  larms^  lands^  grounds  losd  owydir 
and  premises,  in  respect  whereof  or  otit  of  which  the  said  tithes  mentioned 
to  be  thereby  released,  come,  arise,  accnie>  grow,  increase,  renew,  and 
happen,  contain  in  the  whole,  by  an  admeasurement  lately  made,  588  A. 
2  R.  6  P.  more  or  less,  and  are  delineated  and  described  in  a  plan  annexed. 
In  another  conveyance  to  R.  and  F.  Meager,  others  of  the  plaintiffs,   the 
words  of  conveyance  were  the  same  in  swstance  as  in  the  former,  with  a 
corresponding  description  of  the  closes,  and  the  names  of  the  several  pro- 
prietors and  occupiers,  with  like  reference,  as  to  the  boundaries,  to  a  plan 
annexed.     In  another  conveyance  to  T.  Meaner,  another  of  the  plaintiffiB, 
the  same  terms  are  used,  describing  some  of  the  messuages  or  tenements 
and  forms,  *'  with  the  hereditaments  thereunto  belonging  or  appertaining;** 
and  some  parcels  of  lands  without  tiiose  additional  words,  and  expressed  to 
be  principally,  though  not  entirely,  in  the  grantees'  own  possession,  with  a 
statement  of  the  whole  contents  of  th^  lands,  ^d  a  similar  reference  to  a 
plan  annexed.    Other  conveyances  to  O.  Mathew  and  J.  Farley,  others  of 
the  plaintiffs,  were  in  the  same' manner  as  the  last.     In  another  conveyance 
to  R.  Chatfield,  the  grant  of  the  tithes  is  stated  to  be  "  out  of,  upon,  for, 
or  in  respect  of  the  several  lands,  tenements,  and  hereditaments,^'  describ- 
ing them  as  before,  to  hold  the  said  tithes,  hereditaments  and  premises, 
with  the  appurtenances,  to  the  said  R.  C.  &c.     In  another  conveyance  to 
G.  Lane,  another  of  the  plaiutiffs,  the  words  are  the  same,  excepting  that 
the  tithes  are  stated  to  arise  out  of,  for,  or  in  respect  of,  the  several  lands, 
tenements  and  hereditaments  after  described,  viz.  (setting  out  the  contents 
of  the  several  closes)  in  the  occupation  of  F.  M.  with  a  similar  reference  to  a 
plan  annexed,and  having  the  words  "  with  the  appurtenances'*  in  the  haben- 
c)um.  Another  conveyance  to  I>.  R.  from  whom  another  of  the  plaintiff  claim- 
ed ,was  in  the  same  manner  as  the  last,  describing  the  closes  conveyed  by  names, 
bounds,  and  contents.     Another  conveyance  to  J.  Lewin,  was  like  that  to 
the  Meagers^  *'  for  and  in  respect  of  the  messuages  and  tenements,  farms, 
lands,  grounds  and  hereditaments,  &c.  with  the  like  habendum  and  refe- 
rence as  the  last."    This  deed,  amongst  other  lands,  the  tithes  whereof  are 
still  vested  iu  Lewin,  or  in  persons  deriving  title  under  him,  describes  the 
following  piece,  the  rectorial  tithes  ef  which  have  since  been  purchased  by 
the  plaintiff  R.  Messenger,  and  regularly  conveyed  to  him,  vh,  *'  all  that 
piece  or  parcel  of  land  at  W.  belonging  to  S.  F.  and  in  the  occupation  of 
W.  M.  containing,  &c.  more  or  less."    Another  conveyance  to  the  plaintiff 
G.  Shepley,  by  words  exactly  the  sam^  as  those  used  in  the  conveyances  to 
ChatBeld,  Lane,  and  D.  R.^  of''  all  and  singular  the  tithes,  &c.  out  of,  for,  or ' 
in  respect  of  all  those  lands  called  Hayling  Park,  containing,  8ic.;  and  all  that 
capital  messuage  or  mansion  now  standing  thereon,  with  the  out^buildings, 
yard,  garden,  and  appurtenances  thereunto  belonging  and'appertaining  5  ahd 
all  that  cotts^e  or  tenement  called  the  Old  Plow,  with  the  appurtenances.*^ 
By  the  above  conveyance,  and  others  of  the  like  nature,  the  tithes  of  a 
certain  part  t>f  the  cultivated  lands  in  Croydon  were  conveyed  to  difl^rent 
purchasers,  previous  to  the  marriage  of  Mr.  and  Mrs.  Poyntz.     By  inden- 
tures of  lease  and  release  of  13th  and  14th  January  1796^  Mrs.  Poyntz,  in 
consideration  of  her  then  intended  marriage,  conveyed  to  trustees  in  fee,  all 
the  said  rectory  or  parsonage  impropriate  of  Croydon,  otherwise  Bermond* 
sey,  and  all  tithes,  glebe  lands,  oblations,  obventions,  profits,  and  perqui- 
sites of  what  nature  or  kind  soever,  arising,  increasing,  or  renewing,  in  or 
within  the  parish  of  Croydon  aforesaid',  and  bdonging-  to  the  said  rectory, 
and  which  bad  not  been  theretofore  conveyed  away  or  severed  therefrom, 
and  iAm  scite  of  the  said  parsonage,  with  the  parsonage  bams  and  home- 
stead, subject,  as  to  a  part  of  the  said  tithes,  to  two  several  cont|nacts  and' 
agreements  for  the  sale  and  conveyance  thereof,  upon  trust  to  self  and'  dis- 
pose of  the  said  rectory  or  parsonage,  and  all  and  singular  the  said  tithes 
and  hereditaments  in  Croydon,  by  public  auction  or  private  contract.     In 
pursuance  of  the  trust  in  the  above-mentioned  settlement,  a  public  auction 

was 
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jLoai^G  ^Yb      ^'^  advertised  for  the  6tti  November  1796,  when  the  rectoxial  tithes  of  about 
^wY  iR  Q34  ^^g  ^f  cultivated  ground  (being  all  that  remained  unsold  at  Uie  time 
i-oAKEs.       ^^  ^^c  fiaid  marriage)  were  to  have  been  put  up  to  sale  in  six  separate  lots, 
^    under  printed  particulars  and  conditions.    The  particulars^  after  specifying 
the  quantities  of  land,  and  the  composition  and  estimated  values  of  the 
tithes  comprised  in  each  of  those  six  lots,  described,  as  a  seventh  and  last 
lot  to  be  put  up,  *'  a  freehold  estate,  consisting  of  the  right  of  tithes  over 
all  the  common  and  waste  lands  in  the  parish  of  Croydon,  except  Waddon 
Marsh,  containing  2260  acres."    The  tithes  of  Waddon  Marsh,  containing 
235  acres  more,  formed  a  part  of  the  second  lot  described  in  the  said  par- 
ticulars ;  upon  which  particulars  there  vvas  a  memorandum  that  the  tithes 
of  a  few  of  the  small  inclosed  fields  as  well  of  Waddon  Marsh  as  of  the 
other  commons,  did  not  at  that  time  yield  any  profit.     After  this  auction 
had  been  so  advertised,  and  just  before  it  was  to  have  taken  place,  Mr. 
Robert  Boxall,  the  person  named  in  the  pleadings,  contracted  for  the  pur- 
chase of  the  2d,  6th,  and  7th  lots,  which  comprised  the  rectorial  tithes  of 
122  acres  of  inclosed  lands,  besides'  Waddon  Marsh  and  all  the  other  com- 
mons and  waste  lands  in  the  parish  5  two  other  lots,  the  1st  and  6th,  were 
sold  to  other  purchasers  j  and  the  remaining  two  were  bought  in  for  the 
proprietors.     By  indentures  of  lease  and  release  of  13th  and  i4th  JaAuary 
179«,  Mr.  and  Mrs.  Poyntz  and  their  trustees  (after  reciting  in  part  the 
above  settlenaent)  duly  conveyed  to  Mr.  W.  Clutton  and  his  heirs,  to  the 
use  of  Clutton  and  his  heirs  during  Boxall's  life  interest,  for  said  Boxall,, 
whh  remainder  to  the  use  of  Boxall  in  fee,  all  and  singular  the  tithes,  &c 
arising,  &c.  out.of,  upon,  for,  or  in  respect  of,  all  those  several  pieces  or 
parcels  of  land  or  ground,  lying  together  and  composing  a  tract  of  16  acres, 
belonging  to  the  archbishop  of  Canterbury,  in  the  occupation  of  Henry 
Allen,  bounded,   &c.,  and  also  all  those  several  pieces,  &c.  describing 
all  the  cultivated  grounds  which  were   comprised  in   the   said  2d  and, 
6tfa  lots  and  delineated  in  a  plan  annexed,  and  also  all  and  singular  the 
tithes  and  tenths,  portions  of  tithes,  oblations,  obventions  and  fruits,  and  all 
and  every  other  right,  title,  interest,  property,  compensation,  benefit,  ad- 
vantage, claim  and  demand  whatsoever,  belonging  to  or  part  or  parcel  of 
the  rectory  impropriate  of  Croydon,  otherwise  Bermondsey,  aforesaid,  yearly 
or  otherwise  coming,  arising,  growing,  accruing,  increasing,  renewing  or 
happening,  or  which  at  any  time  or  times  hereafter  should  or  might  come, 
arise,  grow,  accrue,  increase,  renew  or  happen^  out  of,  upon,  for  or  in  re- 
spect of  all  and  every  the  commons  and  waste  lands  and  grounds  within  the 
parish  of  Croydon  aforesaid,  containmg   by  estimation  2486  acres,   and 
the  reversion,  &c. 

^  Before  and  at  the  time  of  the  several  conveyances  of  titlies  to  the  plain- 
tiffs and  Mr.  Boxall,  there  were  rights  of  common  upon  some  of  the  wastes, 
within  the  parish  of  Croydon,  appurtenant  to  the  respective  lands  described 
in  each  of  those  conveyances,- or  to  parts  thereof.    Within  the  parish  of 
Croydon  one  moiety  of  tithe  lambs  in  of  right  payable  to  the  rector  impropri-' 
ate,  and  the  other  moiety  to  the  vicar,  and  many  of  the  ewes  belonging  to 
the  occupiers  of  such  several  lands  respectively,  have  from  time  to  time, 
as  well  before  as  since  the  said  conveyances,  dropped  their  lambs  upon  the 
wastes  whilst  depasturing  there  in  the  exercise  of  such  rights  of  common,, 
and  the  lambs  so  dropped  have  continued  feeding  there  with  their  dams. 
The  Montague  family  having  compounded  for  the  rectorial  tithes  of  the 
before-mentioned  farms  and  lands  with  the  several  occupiers  thereof,  re-, 
ceived  no  distinct  composition  ftir  the  tithes  arising  upon  the  commons 
or  wastes.     The  like  compositions  have  been  paid  to  the  several  purchasers 
of  the  different  lots  of  the  said  tithes  j  and  no  rectorial  tithes  arising  from 
the  commons  or  vrastes  have  ever  been  taken  in  kind. 

The  act  of  the  37  Geo.  3.  c.  144.  before  referred  to,  after  mentioning 
who  were  the  lords  of  the  several  different  manors  within  the  parish^  recites 
(amongst  other  things)  that  Mr.  Po}  ntz  was  entiUed  to  the  tithes  belong- 
ing to  the  im])ropriate  rectory  of  Croydon,  otherwise  Bermondsey,  arising 

within 
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within  the  laid  parish  (excqrt  those  before  seTered  and  eonvejed  away>^and  1798. 
that  an  inclosure  of  the  open  and  common  fields,  &c.  therein  would  be  Ad*  ^^*°  ^wtdie 
Tantegeous,  and  then  it  appoints  the  defendant,  with  two  other  persons, 
commissioners  for  dividing  and  allotting  the  same.  It  directs  the  manner 
of  their  proceeding  to  ascertain  claims  respecting  rights  of  common  or  of 
tithes,  or  of  exemption  therefrom,  or  of  other  interest  in  the  lapd,  and 
enacts  that  the  commissioners  shall  set  out  and  allot  \o  the  person  pr  per-i 
sons  who  shall  be  entitled  to  the  rectorial  tithes  of  the  said  commons,  &c, 
intended  to  be  divided  and  inclosed,  such  parcel  of  land  as  shall,  in  the 
judgment  of  the  said  commissioners,  be  a  full  equivalent  and  compensation 
for  such  right  j  with  a  proviso  that  nothing  in  the  act  shall  alter  or  in  any- 
wise affect  the  rights  of  any  person  to  the  rectorial  tithes  of  the  indosed 
grounds  open  and  common  fields,  lands  and  common  meadows  within  *he 
parish  of  Croydon.  In  consequence  of  this  act,  to  which  general  reference 
was  made  in  the  case  stated,  Mr.  Boxall  gave  in  to  the  commissioners  his 
claims  to  the  rectorial  tithes  of  all  the  commons,  marshes,. &c.  within  the 
parish  of  Croydon  containing  by  estimation  24B5  acres,  and  which  tithes  he 
thereby  stated  to  consist  of  the  follqwing  particulars,  viz.  "  all  corn  and 
g^rain  of  every  description,  all  hay,  clover,  and  all  other  sorts  of  artificial 
grass  when  cut  and  made  into  hay,  all  underwood  and  loppings  of  trees  and- 
woods,  the  moiety  of  all  lambs,  and  all  turnips,  carrots,  onions  and  other 
g^arden  stuff  sown  upon  lands  ploughed  $'*  and  Mr.  Boxall  also  claimed  other 
rights  of  common,  &c.  in  respect  of  other  property  within  the  parish.  The 
plaintiffs  also  preferred  their  respective  claims  to  the  commissioners, 
whereby  they  claimed  separate  portions  of  the  rectorial  tithes  of  such  com- 
mons, marshes,  &c.  in  virtue  of  the  said  several  conveyances  to  them ;  and 
the  plaintiff  Chatfield  made  a  further  claim  in  virtue  of  the  tithes  of  an-, 
other  £irm,  called  Plunsums,  for  the  purchase  of  which  he  had:Contracted 
with  the  late  Lord  Montague,  and  paid  him  768^,  but  of  which  no  convey-, 
ance  had  ever  been  made.  The  commissioners  allowed  Mr.  Boxall's  claim, 
and  disallowed  those  of  the  different  persons  claiming  in  opposition  to  him ; 
in  consequence  of  which  the  present  action  was  brought  in  conformity  with« 
the  act.  The  question  for  the  opinion  of  this  court  is,  what  verdict  ought,, 
under  the  circumstances,  to  be  entered  on  the  several  issues  joined  upon 
the  pleadings  ;  and  the  verdict  upon  each  of  them  is  to  be  recorded  accord- 
ing to  that  opinion. 

Marryat  for  the  plaintiffs.     The  tithes  of  the  commons  which  were  ap-. 
purtenant  to  the  several  Estates  conveyed  to  the  plaintiffs  passed  by  the 
conveyances. of  those  estates.    The  questions  are,  whether  it  was  the  in- 
tention of  the  parties  to  those  instruments  that  the  tithes  of  the  commons 
should  be  so  conveyed,  and  whether  the  words  used  are  sufficient  for  that 
purpose.    In  some  of  the  deeds  the  words  used  are,  "  messuage  or  tene- 
ment and  farm,  and  the  lands,  grounds,  and  hereditaments  thereunto  be- 
longing or  appertaining,*' the  tithes  arising  out  of  or  in  respect  of  which  are 
granted  :  these  words  are  amply  sufficient  to  include  the  tithes  arising  out 
of  the  commons  appurtenant  to  the  indosures.     It  is  true,  that  in  some  of 
the  conveyances  the  words  used  are  not  so  large,  as  "  lands  and  .grounds 
called  Addiscombe  Farm,**  but  they  are  sufficient  to  pass  the  same  interest. 
It  cannot  be  supposed  to  have  been  the  intent  of  the  graptors  to  sever  t)ie 
rights  of  the  tithes  arising  out  of  the  common  as  to  some  of  ;the  estate^  and } 
not  as  to  others.     The  word  farm  itself  is  sufficient  to  include  common . 
appurtenant  to  tiie  inclosure.     In  some  again  the  conveyance  is  only  of  the . 
tithes  arising  out  of,  &c.  the  several  '*  lands,  tenements,  and  heredita- , 
ments  >"  but  that  means  the  same  thing :  and  in  some  instances  are  added 
to  the  words  of  grant  the  words  "  with  the  appurtenances,'*  which  are.  clearly 
sufficient  to  pass  the  interest  in  question  where  they  are  properly  placed  ; . 
and  the  only  difficulty  arises  from  the  misplacing  them,  being  after  the  grant 
of  the  tithes  of  the  land,  the  parties  not  considering  that  an  incorporeal . 
hereditament,  such  as  the  tithes  of  a  right  of  common,  cannot  be  appurten-/ 
ant  to  another  incoqioreal  herediment,  viz,  the  tithes  arising  out  of  the  in- 
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1798.         clo6ed  lands.    BbI  whatever  is  incident  to  land  wfl!  pass  by  ll>e  description 
LORD  owvDiR  of  land,  withoitf  the  word  "  appurtenances.*'  2  RoL  Abr.  00.  A.     Common 

appendant  or  appurtenant  to  an  estate  cannot  be  severed,  thongh  it  may  be 
extin^ished  or  released ;  and  therefore  by  a  grant  of  the  land  to  which 
common  is  appurtenant,  it  will  pass,  though  it  be  specially  reserved.  If 
there  be  a  modu$  or  exemption  for  the  inclosed  land,  it  will  extend  to  the 
common.  Lambert  v.  Cumming,  Bunb.  188  (1).  Stockofell  v.  Terry,  1  Vex. 
1 18  (2) .  There  were  no  other  tithes  but  of  lambs  upon  the  common  before 
the  indosnre,  and  these  were  payable  to  the  rector ;  and  there  is  no  reason 
for  making  a  distinetiou  in  this  respect  between  the  tithes  arising  from  die 
common  and  from  the  indosure^lbr  the  ewes  and  lambs  are  depastured  upon 
both  at  different  times. 

Best,  cofUrSt, — ^It  is  true,  the  intention  of  the  parties  must  govern  the  con- 
struction of  the  deeds,  but  that  must  be  collected  from  the  deeds  them- 
selves. And  it  does  not  appear  that  the  tithes  of  the  common  were  bought 
of  at  the  time,  otherwise  they  would  have  been  expressed  in  plain  apt  words 
like  the  rest,  which  they  are  not.  Nor  can  il  be  collected  by  necessary 
implication  that  they  were  intended  to  pass ',  on  the  contrary,  the  terms 
used  are  actopted  to  exclude  them.  The  meaning  of  the  several  terms 
*'  farm  lands,  &c.'*  relied  on,  is  expressly  confined  by  special  reference  to 
the  lands  described  afterwards  by  bounds,  quantities,  and  actual  occupation ; 
which  excludes  the  comprehension  of  other  property  not  specifically  «iu- 
merated.  The  several  places  referred  to  only  comprehend  the  inclosnres. 
The  words  '*  land  or  ground**  cannot  in  themselves  convey  an  incorporeal 
hereditament.  It  is  true  the  word  hereditament,  which  is  used  in  some 
instances,  is  sidfficient  to  convey  a  right  of  common,  yet  it  may  properly  be 
implied  to  corporeal  hereditaments  only ;  and  the  coinrt  are  to.  decide  from 
the  context  in  what  sense  it  is  here  used.  If  it  had  been  used  after  the 
description  of  the  lands  intended  to  be  conveyed,  then  it  might  be  siq>- 
posed  to  have  meant  something  more  3  but  being  used  before,  the  significa- 
tion is  bounded  by  the  subsequent  description  of  what  was  intended  to  be 
conveyed.  So  In  Sheph.  Touch.  247.  If  one  grant  his  manor  of  D,  spe- 
cifying the  townships  in  which  it  lies,  and  part  of  the  manor  lie  in  a  town- 
ship not  specified,  such  part  will  not  pass.  So,  if  one  have  a  farm  of  land 
called  H,  by  lease,  in  the  parishes  of  A  and  B,  and  he  redting  his  lease 
grant  his  term  and  interest  in  the  lands  called  H,  lying  in  A  and  C,  this  is 
only  good  for  so  much  as  lies  in  A.  The  wor^  **  in  respect  whereof,** 
after  the  description  of  Addiscombe  Farm,  cannot  apply  to  the  tithes  of 
the  common  in  contradistincilon  to  the  tithes  which  arise  out  of^  &c. 
the  inclosnres,  because  the  whole  are  confined  by  the  words  of  refoence 
iBdmediateiy  following  to  lands  bounded  and  measured.  And  the  intro- 
duction of  the  former  words  may  be  accounted  for  in  reference  to  ob- 
lationSj  &c.  before  enumerated,  which  do  not  arise  out  of  the  lands,  but  are 
paid  in  respect  of  tiie  occupation  of  it.  By  the  tithes  of  the  common,  must 
always  be  understood  the  tithes  arising  out  of  the  soil  of  the  common,  which 
is  in  the  lord  :  and  the  act  of  parliament  evidendy  considered  the  right  to 
the  tithes  of  the  common,  and  of  the  enclosures,  as  separate  and  indepen- 
dent daims ;  for  distinct  provision  is  made  for  each.  As  to  the  words 
^^  with  the  appurtenances, "  whidi  are  added  in  some  of  i^t  conveyances ; 
they  are  only  to  be  found  in  the  habendum,  which  cannot  enlarge  the  words 
of  grant.  Jfut  even  there  they  appear  to  be  used  not  with  reference  to  the 
land  its^,  but  to  the  tithes  of  the  land,  which  can  have  no  appurtenances, 
and  therefore  it  shews  that  they  vrere  inserted  as  common  woitis  of  course, 
without  any  definite  meaning.  It  is  true,  that  by  a  conveyance  of  lands 
common  appurtenant  woukl  pass  without  particular  words ;  but  that  is 
because  common  is  appurtenant  to  land  :  but  tithes  cannot  be  appurtenant 
to  tithes,  and  therefore  tithes  of  a  common  cannot  pass  by  a  grant  of  the 
tiUhes  of  incloeuresi  NeiAer  can  they  pass  by  implication  here ;.  for  no- 
thii^  passes  by  implication,  unless  it  be  a  necessary  one,  asr  where  the 

•  thing 
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thing  CEpreaaly  granted  cannot  be  enjoyecl  withpat  the  other,  the  grant  of        1708. 
whidki  k  to  be  implied,    jircher  v.  Bennett,  1  Lev.  131.  and  Lord  Darcy  v.   I'Okd  gwydie 
JskwUkf  Hob.  234.    A  thipg  will  not  pass  by  ifftpllcaiion  merely  because    .        '* 
it  has  been  usually  enjoyed  with  another  thing  granted,  if  it  be  not  necessary 
to  the  enjoyment  of  it.  Shep.  Touch.  86.    The  case  of  Lambert  v.  Cummvng, 
Bunb.  138,  does  not  auf^rt  the  proposition  to  the  extent  for  which  it  was 
cited :  the  reasim  on  which  the  common  was  there  holden  to  be  exempt 
from  tidie  wbs>  not  because  it  was  appurtenant  to  the  indosures  which  were 
exempt,  but  because  both  had  bdooged  to  a  monastery,  and  therefore  had 
an  equal  right  of  exemption.    Then  as  to  Stockwell  v.  rerry,  1  Vez.  116.  the 
true  ground  of  itbat  decision  was  stated  by  Lord  Mansfield  in  Monecuter  v. 
WaUm,  3  Burr.  1375  (I),  that  the  modiM  covered  not  only  the  £urm  itself, 
MFith  the  appurMnanoes,  but  the  common  also  called  the  down ;  and  on  that 
account  a  distinction  was  made  between  that  and  the  rest  of  the  waste. 
But  the  last-xiientioned  case  is  .directly  in  point  for  the  defendant ;  fdr  there 
the  court  heldp  that  the  exemption  and  modu»  for  the  inclosed  lands  did  not 
extend  to  the  "waste  and  common  appendant  thereto.    At  ^y  rate  the  deeds 
could  oaAy  operate  as  a  grant  of  such  tithes  as  could  accrue  out  of  the  riprht 
which  the  tenants  had  upon  the  common  at  the  time  before  the  inclosure> 
and  not  as  a  grant  of  the  tithes  which  may  arise  out  of  the  soil  now  it  is 
enclosed.    Before  the  passing  of  the  act  referred  to,  the  lord  might  have 
Inclosed  to  any  extent,'  leaving  sufficiency  of  common,  in  exclusion  of  the 
tenants.    The  only  ri^t  which  they  then  had  was  to  agist  their  cattle ;  and 
while  the  land  remained  in  common,  the  only  tithes  which  could  accrue 
were  for  agistment,  and  the  tithe  of  'lambs  dropped  on  the  coomion :  the 
fonner  is  out  of  the  question,  being  a  vicarial  tithe ;  the  latter  only  by  the 
usage  was  a  rectorial  tithe.    But  lambs,  though  dropped  on  the  common^ 
are  not  rectorial  tithe  within  the  common,  but  are  due  in  respect  of  the  par- 
ticular iiicloBures  to  which  the  ewes  belonged.    Thus  where  the  inclosures 
are  in  one  parish,  and  the  waste  appendant  or  appurtenant  is  in  another,  the 
Itthcs  of  lambs  dropped  on  the  veaste  belong  to  the  rector  of  the  parish  in 
which  the  inclosures  lie.     The  same  principle  must  govern  the  construction 
of  this  act  of  parliament  made  in  pari  materid.    At  all  events  the  only  claim 
the  tenants  can  make  under  the  act  is  for  an  equivalent  up  to  the  value  of 
.  their  interest  in  the  common  :  and  as  the  common  in  its  former  state  pro- 
duced no  rectorial  tithe,  consequently  it  could  not  have  been  in  the  contem- 
plation of  the  legislature  that  they  should  receive  any  allotment  in  respect  of  it. 
Lord  Kbnyon  Ch.  J.    In  the  parish  of  Croydon  there  appears  to  have 
been  a  large  quantity  of  waste  ground,  on  which  the  tenants  of  the  adjoin- 
ing inclosures  had  rights  of  common.    Before  any  indosure  wad  in  con-' 
templation  those  tenants  purchased  the  right  to  all  the  tithes  of  the  lay  im- 
propriator in  respect  of  their  several  estates ;  aud  the  cpnveyancea  were 
made  in  very  general  terras  ''  of  all  and  all  manner  of  tithes,  &c.  belonging 
to  or  parcel  of  the  rectory  impropriate  of  Croydon^  coming,  arising,  &c  out 
0f  and  upon  for  or  in  respect  of  the  aeveral  messuages  or  tenements,  farms, 
lands,^'  &c.  with  some  immaterial  variations  in  the  wording  of  the  several 
deeds.    And  now  it  is  contended  that  the  lay  impropriator  intended  to  re- 
[E(erve  the  tithes  in  rei>pect  of  the  rights  of  comnsioa  apfwirtenant  to  those 
estates.    If  the  question  had  been  put  to  him  recently  idfter  the  grants  and 
before  the  inclosure  was  in  contemplatiou,  it  cannot  be  conceived  that  he 
would  have  advanced  such,  a  clsum,  or  that  it  could  have  been  in  ttiie  con- 
templation of  any  of  the  contracting  parties  at  the  date.    It  is  evidently  an 
afterthought.    It  must  be  admitted  that  none  of  the  conveyances  do  in  tenns 
apply  to  the  tithe  of  the  common  land ;  but  I  cannot  infer  from  thence  that 
they  were  therefore  intended  to  be  excluded.     The  truth  is  that  it  was  an 
object  of  too  little  importance  to  be  worth  attending  to  at  that  time.    It  is 
hnpossible  however  to  distinguish  this  from  the  case  of  Siockwell  v.  Terry  ; 
where  an  act  of  parliament  having  been  passed  for  an  inclosure  of  common, 
founded  on  an  agreement  of  the  parties  tliat  the  tenants  of  the  inclosure 

should 
(l)  jinie,  p.  197. 
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TITHB  cases; 

should  e&joy  all  their  rights  in  severalty  as  they  did  their  rights  of  comnoii 

before,  a  certain  portion  of  the  common  was  allotted  to  the  defendant  in  liea 

of  hid  right  of  common,  and  the  question  was,  whether  this  was  to  be 

covered  by  a  modus  which  was  paid  for  it  before  when  in  common  ?  And  thei« 

though  the  common  when  inclosed  yielded  several  species  of  tithes  which  it 

did  not  do  before,  yet  Lord  Hardwickb  held  that  it  was  covered  by  the 

same  modus.    And  he  said  that  though  the  recital  in  the  act  of  parliament, 

to  which  all  the  parties  interested  had  agreed,. used  only  general  words,  yet 

the  intention  plainly  was  that  every  person  should  enjoy  his  allotment  in  the 

same  manner  as  he  did  the  thing  in  lieu,  and  that  having  been  subject  to  the 

modus  the  allotment  should  be  so  still.    Then  the  case  of  Moncaster  ▼.  IFai* 

son,  so  far  from  contravening  that  doctrine  as  is  supposed,  aiffects  to  follow 

and  adopt  it.    The  case  indeed  there  was  different,  because  the  modus  was 

confined  to  the  demesne  lands,  and  did  not  extend  or  affect  to  extend  to  the 

common. .  Upon  the  whole  I  am  satisfied  that  there  was  no  intention  in  the 

parties  to  these  several  conveyances  to  exclude  the  tithes  of  the  common ; 

and  I  think  that  the  general  words  of  grant  used  are  sufficient  to  carry  them^ 

AsanuRST  J.    The  words  of  grant  used  are  comprehensive  enough  to  pass 

every  species  of  tithe ;  and  I  see  no  ground  for  supposing  that  the  parties 

intended  to  make  a  distinction  between  the  tithes  of  the  common  and  those 

of  the-  inclosures* 

Gross  J. — ^The  question  is,  whether  the  rectorial  tithes  arising  out  of 
the  rights  of  common  were  conveyed  by  the  several  deeds  set  forth  in  the 
case.  The  words  of  grant  used  are  very  large  and  ample ;  they  are,  of  the 
tithes  arising,  &c.  out  of  or  in  respect  of  the  several  messuages  or  tene- 
ments, ferms,  lands,  and  hereditaments.  Now  without  relying  upon  the 
last-mentioned  word  "  hereditaments,''  I  consider  the  right  of  common  as 
part  of  the  land  to  which  it  is  appurtenant,  and  that  all  tithes  were  meant 
to  be  conveyed  which  arose  out  of  or  in  respect  of  the  land,  and  therefore 
the  tithe  of  the  common  amongst  the  rest.  I  also  consider  the  right  of 
common  as  necessarily  implied  under  the  word  "  fiarm."  Therefore  there 
being  no  apparent  intention  not  to  pass  these  particular  tithes,  and  the 
words  being  large  enough  to  convey  all  the  tithes,  there  is  no  ground  for 
saying  that  the  tithes  of  the  common  did  not  pass  with  the  rest. 

Lawrbncb  J — The  evident  meaning  of  the  parties  was,  that  whatever 
tithes  the  tenants  of  the  estates  were  liable  to  pay,whether  more  or  less,  should 
be  conveyed  to  them  ;  and  the  small  value  of  the  tithes  arising  out  of  the 
common  before  the  inclosure  cannot  vary  the  question.  The  quantum  of  the 
allotments  in  lieu  of  the  former  rights  is  a  question  for  the  commissioners* 

^  Postea  to  the  |daintiflb.    . 

M.  39  Geo.  3.  1798.  K.B. 
Williams  and  another  v.  Ladner.  [8  T;  Rqi.  72.]  GwiD.  1608. 
»T^SPASS  for  that  the  defendant  on  the  1st  September  1797,  and  on 
-^  divers  other  days  between  that  and  the  day  of  exhibiting  the  bill  of 
the  plaintiffs,  with  force  and  arms,  and  with  divers  cattle,  ate  up,  consum- 
ed,  trampled  upon  and  damaged  large  quantities  of  com,  grain,  and  straw 
of  the  pUuntiffs,  at  the  parish  of  St.  Levan,  in  Cornwall ;  and  2dly,  for 
S'nTi"^^^*  IlI^'Tr"^  carrying  away  the  same.  Pleas;  Ist,  Not  CTilty. 
1  ^'ii^**  ^^"^  defendant,  before  and  at  the  severed  times  when,  Sl^wL 
lawfiiUy  possessed  of  and  occupied  divers,  to  wit,  600  acres  of  his  own  land  in 
the  said  pansh  and  county ;  andthat  there  now  is;  and  from  time  immemorial 
hath  been  a  custom  m  the  parish,  that  such  of  the  occupiers  of  hmd  therein 
for  the  Ume  being  respectively  as  have  had  at  any  time  com  ffrowinVtibl^ 

the  tithe  of  such  com,  afler  the  cutting  down  of  the  same  that  thev  should 
so  set  It  out,  and  of  the  times  when  they  should  sodo/untTthe  ow^^^^^^ 
proprietors  of  such  Uthes  for  the  time  being,  by  affixing  such  Sot^cToT  or 

the  eittle  ooamiiiied  the  Uthes :  but  hi.  rt«edyU  either  by  diitreo  or  bvaction.    ^^''"' 
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1>efore  the  Snnd&y  previoas  to  their  so  doiiig  oh  the  oiifdide  of  the  door  of 
the  parish  churchy  have  given  such  notice  at  such  time  and  in  sudi  manner, 
and  have  set  out  such  tith^.  accordingly  oik  the  lands^  &c.  for  the  tise  of 
the  owners  or  proprietors  thereof.  And  that  the  defendant,  whilst  he  so 
occupied  the  said  lands,  and  before  any  of  the  said  times  when,  &c.  to  wit, 
on  Ist  August,  1797,  cut  down  a  large  quantity  of  corn  then  growing 
thereon,  (to  wit)  &c.  and  afterwards,  and  before  any  of  the  said  times  when, 
&c.  gave  previous  notice  in  writing  on  the  16th  of  September,  1799  (ac- 
cording to  the  custom)  to  the  plaintiffs^  bemg  the  owners  and  proprietors  of 
the  same  tithe,  that  he  should  set  out  the  tithe  on  Friday  then  next,  should 
the  weather  then  permit,  and  that  he  did  then  accordingly,  vix:  on  the  22d 
of  the  said  September  (the  weather  permitting)  set  out  the  same  on  the 
said  land,  according  to  the  notice,  for  the  use  of  the  owners'or  proprietors 
thereof;  that  the  plaintiffs  had  notice  of  the  tithes  being  so  set  out  on  the 
same  day,  and  that  the  defendant  then  and  there  carried  away  the  other 
nine  parts ;  but  the  plaintiffis  did  not  carry  away  the  tithes  within  a  reason- 
able  time  after  they  had  notice  that  it  was  so  set  out,  but  on  the  eoT?.trary 
wrongfully  permitted  the  same  to  remain  $  and  the  same  did  wrongfully  lie 
and  remain  upon  the  said  land  for  a  long  space  of  time  after  the  expiration 
of  such  reasonable  time,  to  wit,  isontinually  and  from  thenceforth  un^i!  and 
at  the  said  several  times  when,  &c;  The  plea  then  set  forth  the  like  matter 
as  to  other  com  cut  down,  whereof  the  tithe  was  set  out,  in  the  same  man- 
ner, and  with  notice  similar  to  the  other,  but  more  particularly  as  to  the 
times  and  places  of  cutting  down  the  corn  and  setting  out  the  tithe ;  and 
because  the  defendant  at  the  several  times  when,  &c.  each  of  them  bsing 
after  the  expiration  of  the  said  several  reasonable  times,  to  wit,  at,  &c. 
could  not  depasture  the  grass  there  then  growing  on  the  said  land  whereon 
the  said  tithe  was  so  set  out  and  remained  as  above  mentioned,  nor  use  the 
same  in  so  ample,  convenient,  and  beneficial  manner  as  he  othervif  is3  mi/jht 
Bud  ought  to  have  done,  according  to  the  usual  and  regular  course  of  hus- 
bandry, without  turning  the  cattle  in  the  declaration  mentioned  into  the 
said  land  to  depasture  the  grass  there  then  growing,  nor  without  moving 
the  said  wheat,  &c.  in  the'  last  count  mentioned  to  a  convenient  dlstar.ce, 
he  the  defendant  ait  those 'several  times  did,  for  the  purpose  of  depa^tming 
the  grass  growing  on  the  said  land,  and  using  the  same'  in  such  amole, 
convenient,  and  beneficial  a  manner  as  aforesaid,  aecording  to  t'l^  usual 
and  regular  course  of  husbandry,  turn  the  said  cattle  upon  *U'^  IrJtid, 
and  remove  the  said  wheat,  &c. ;  and  the  said  cattle,  of  their  own  record, 
ate  up  and  damaged  the  same,  &c. ;  he  the  defendant  doing  zs  uttr.3  da- 
mage as  on  those  occasions  he  possibly  could  consistently  with  hi"^  so  de- 
pasturing, &c.  The  third  plea  stated  generally,  that  the  dei^end^nt  ^Tas 
possessed  of  the  land  in  the  said  parish,  that  he  cut  down  the  corn  gro^ricg 
thereon,  and  set  out  the  tithe,  iChd  that  on  the  same  day,  &c.  the  plaintiff's 
had  notice  that  the  tithe  was  set  out,  but  did  not  carry  away  the  same ; 
and  concluded  as  the  former  plea. 

To  the  two  special  pleas  there  was  a  demurrer ;  assigning  for  causes, 
that  they  only  stated  generally  that  the  plaintiflb  had  notice  that  the  'tthes 
were  set  out,  without  shewing  how  'or  in  what  manner  they  h&u  notice,  or 
that  the  same  was  given  by  or  on  the  behalf  of  the  defendant }  end  alsD  as 
to  the  last  plea,  that  the  defendant  had  not  alleged  that  the  pl&Iati^i^  were 
the  owners  or  proprietors  of  the  tithes,  or  the  proper  persojs  to  whou  such 
notice  ought  to  have  been  given.    Joinder  in  demurrer. 

Praed  was  called  upon  to  support  the  pleas,  «ad  was  asked .  whether  the 
point  had  not  been  decided  by  the  judgment  of  the  court  in  Shopeoti  and 
Mvgfiyrd,  I  Lord  Raym.  187.  He  said,  that  upon  examining  that  cljc,  it 
^  would  be  found  that  the  question  came  collaterally  before  die  court,  \'ho 
decided  it  with  a  leaning  to  support  the  verdict,  which  might  have  been 
maintained  on  other  grounds.  For  there  was  no  doabt  but  that  the  plain- 
tiff^ who  was  the  land-owner,  had  a  right  to  maintain  his  action  and  reco- 
ver damages  against  the  defendant,  who  was  the  tithe-owner,  for  having 

suffered 
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1708.  suffered  the  tithe  to/emmn  more  than  a  reasonable  Ume  ou  the  land  to  the 
WILLI  A  JM  detriment  of  the  herbage.  But  admitting  that  the  court  did  dedde  the  very 
LADNER.  point  now  in  question^  (though  it  was  not  necessary  for  them  to  do  so^) 
still  the  judgment  may  not  be  deemed  conclusive,  if  it  be  contrary  to  the 
general  principles  of  law,  reason,  and  convenience,  or  to  other  authoritiefl 
and  the  opinion  of  other  judges  on  the  same  point.  The  case  on  the  plead- 
ings now  before  the  court  is  shortly  this.  The  plaintiffs,  the  tithe-owners, 
complain  that  the  defendant's  cattle  have  destroyed  their  tithes.  The  de- 
fendant, the  land-owner,  says  that  the  tithes  were  doly  set  out  on  h|S  land, 
of  which  the  plaintiflfe  had  notice^  that  a  reasonable  time  for  removing  them 
passeti,  and  then  the  defendant  put  his  cattle  into  his  land  to  depasture  it, 
and  the  cattle  ate  the  tithes.  The  result  is,  that  the  plaintiffs  have  suffered 
a  loss  owing  to  their  own  de£&ult  or  neglect.  But  it  is  a  general  principle 
of  law  that  a  loss  or  hurt,  which  happens  to  a  man  by  his  own  defianlt  or 
neglect,  gives  him  no  right  of  action.  The  pliuntiffs,  by  leaving  the  tithes 
on  the  land  after  notice  that  they  were  set  out  more  than  a  convenient 
time  for  taking  them  away,  became  wrong-doers,  and.liable  to  an  action. 
Then  it  is  not  reasonable  that  the  defendant  should  be  deprived  of  the  use 
of  his  land  by  the  continuance  of  that  which  is  wrongful  on  the  pa)rt  of  the 
plaintiffs,  or  make  amends  to  the  plaintiffs  for  a  loss  arising  ft-om  their  own 
wrong.  And  it  wpuld  be  loconvenient,  not  to  the  land-owner  alone,  but 
to  the  public  also/  that  land  should  remain  useless  as  to  the  purposes  of 
pasturage  or  agriculture  3  which  will  be  the  case,  if  the  land-owner  may 
not  feed  it  with  his  cattle  or  till  it  so  long  as  the  tithe  owner  may  leave  the 
tithe  there  through  negligence  or  obstinacy.  If  the  matter  here  pleaded 
would  be  an  answer  to  a  suit  in. the  spiritual  court  for  tithes,  it  should  be  a 
sufficient  defence  here  in  an  action  for  the  value  of  them,  otherwise  the 
judgment  of  the  two  courts  would  be  inconsistent.  But  it  seems  from  the 
judgment  in  Bennett  and  Shortwright  (1),  that  this  matter  would  be  a  good 
answer  to  a  suit  in  the  spiritual  court ;  for  on  the  motion  tben  made  for  a 
prohibition,  this  court  expressly  said,  that  if  the  parishioner  setteth  out  his 
tithes,  and  the  parson  will  not  take  them,  or  if  they  be  destroyed  by  cattle 
by  his  laches,  he  shall  not  have  tithe  again.  (Lord  Kvnton  said«  it  might 
be  true  that  the  parson  should  not  have  tithes  in  kind  a  second  time,  but 
that  did  not  shew  that  he  should  not  have  a  remedy  for  the  destradion  of 
his  tithes  first  set  out,  which  had  become  his  property.)  The  court,  in  the 
case  of  Webb  v.  Paiemoster,  adopted  and  proceeded  on  the  principle,  which 
it  is  submitted  should  govern  this  case.  Sir  William  Plumer  had  given 
licence  to  Webb,  an  offgoing  tenant,  to  leave  a  rick  of  hay  on  the  land 
until  he  could  conveniently  seU  it,  and  sometime  afterwards  leased  the  land 
to  Paternoster,  who  two  years  niter  the  licence,  without  notice  to  Webb, 
put  in  his  cattle,  which  ate  the  hay  :  Webb  brought  an  action  of  trespass 
agauist  htm  5  and  these  fiicts  appearing'  to  the  court  on  the  pleadings*  they 
gave  judgment,  after  much  argument  and  consideration,  for  the  defendant, 
it  being  the  plaintiff's  foult  to  leave  the  hay  more  than  a  convenient  time. 
So  here  the  law  allowed  the  pUuntiflb  to  leave  the  tithes  on  the  land  a  con« 
venient  time,  and  it  -was  their  fault  to  leave  them  longer.  It  is  remarkable 
that  in  conskferidg  that  case  Doobiooii  J.  put  the  case  now  before  the 
court  as  an  instance  to  illustrate  the  principle.  He  said  (2  Roll.  Rep.  143, 
144,)  if  a  jlarson  suffer  his  tithe  to  lie  on  the  land>  shall  not  the  owner 
put  his  beast  on  the  land  }  inferring  that  he  might ;  and  Sir  H.  Montague 
Lord  Ch.  J.  assented,  stating  tiie  reason,  that  it  is  the  parson  s  folly.  The 
same  principle  had  been  reoogmaed  and  acted  upon  before  in  a  case  very 
analogous.  It  is  thus  reported  >  in  error  it  was  said  to  be  law  that  if  aU 
the  neighbours  df  a  vill  carry  their  com  out  of  the  common  field,  except 
one>  who  will  not  carry  his  through  obstinacy  or  negligence,  there  the  rest 
nny  put  their  beasts^  into  the  field  and  shall  not  be  trespassers  to  the  other. 
In  Dodion  v.  Oliver  (2)  the  law  respecting  the  tithe  of  milk  is  thus  stated ;  if 
there  be  no  particular  custom  or  usage,  the  parishioner  is  obliged  to  pay 

every 

(1)  Jnie,  fol.  I.  p.;94.  (2)  Me,  toI.  1.  p.  754. 
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every  tenth  meal,  to  milk  his  cows  at  the  usual  place  of  milking  into  his 
own  pails,  and  the  parson  is  obliged  to  fetch  iC  away  from  the  milking-plaoe 
in  his  own  pails  in  a  reasonable  time }  and  if  he  do  not  fetch  it  away  before 
the  next  milking-time,  the  parishioner  may  justify  pouring  the  milk  on  the 
ground,  because  he  then  has  occasion  for  his  own  pails.  The  same  argu- 
ment holds  here.  A  reasonable  time  for  removing  the  tithe  had  passed  ; 
the  defendant  had  occasion  to  use  his  land,  and  therefore  may  justify  put- 
ting in  his  cattle.  The  destruction  of  the  tithe  in  either  case  arises  from 
the  defiiult  or  neglect  of  the  tithe-owner. 

Gaselee,  contra,  was  stopped  by  the  court. 

Lord  Kenton  Ch.  J.  This  is  a  question  of  universal  concern  :  but  as  the 
point  appears  to  have  been  solemnly  decided  in  the  court  of  common  pleas 
near  a  century  ago,  and  that  judgment  was  founded  on  %  prior  case  in  the 
22  Car.  2.  in  this  court,  I  think  it  ought  not  now  to  be  disturbed.  That 
decision  ie  also  supported  by  reason  ;  it  is  much  better  that  the  owner  of 
the  knd  should  appeal  to  the  laws  of  his  country  for  redress  than  that  he 
should  take  the  law  into  his  own  hands.  If  the  defendant  were  to  succeed 
in  tioB  case,  it  would  establish  this  proposition,  that  if  cattle  stray  on  the 
property  of  any  person,  he  may  destroy  them  :  but  he  is  bound  to  drive 
them  out  in  a  reasonable  maimer.  Here  the  defendant  raig^t  either  have 
brought  an  action  against  the  pluntiffs  for  not  taking  away  the  tithes,  or  he 
might  have  distrained  the  tithes  damage  feasant.  Without,  however,  iii~ 
quiring  into  the  reasons  on  which  the  case  in  1  Ld,  Raymond,  187,  pro- 
ceeded, it  is  svflic&ent  for  us  to  say,  that  that  case  was  fully  considered, 
and  thai  it  was  there  decided,  that  the  owner  of  the  land  cannot  turn  out 
his  cattle  before  the  tithes  are  removed,  but  must  resort  to  his  iaction ;  and 
every  case  that  inculcates  the  principle,  that  a  party  should  Apply  to  the  law 
rather  than  take  the  law  into  his  own  hands,  ought  to  be  adopted  in  eourts 
of  Justice. 

Lawssncb  J.  I  think  there  is  a  great  deal  of  reason  in  the  argument 
urged  on  behalf  of  the  defendant  in  this  case  :  but  it  would  be  too  much 
for  us  to  overset  that  case  in  Lord  Raymond,  in  which  this  point  was 
decided. 

Per  CWtom.  Judgment  for  the  plaintifls. 


T 


T.  39  Geo.  3.     1799.    Chelmsfovd  Summer  AsaizeB. 
Mcyes  v.  WilleU     [3  Espin.  31.] 

(HIS  was  an  action  on  the  case,  against  the  defendant,  as  reetor  of  the  An  sdion  on 

.  parish  of  Stanford  le  Hope,  in  the  county  of  Essex,  for  not  taking  away  *•  ««  wtti 

his  tithes.    The  plaintiff  was  a  farmer  in  that  parish,  of  which  the  defend-  JJJ  ^^JJ^JJ 

ant  was  the  incumbent ;  and  it  was  proved,  that  when  the  grass  was  cut,  he  mi  oSing      . 

had  set  out  the  tithe  in  the  swath.  awaylristlllMii^ 

BuUer,  justice,  ruled,  that  the  plaintiff  could  not  recover :  that  before  the  ""^•■TJi!^ 

phuntiff  could  entitie  hhnself  to  damages  for  not  taking  away  Uie  tidies,  it  ^Ji^^^ 

should  appear  that  they  were  properly  set  out,  and  in  a  fit  state  for  the  par-  fHt  tlMrtfofa 

son  to  take  them  >  that  by  a  late  determination  of  the  court  of  exchequer,  mttiiMlirtHia- 

the  tithe  of  hay  was  not  to  be  set  out  in  the  swath,  but  in  the  cock  5  and  sM»<jgr  wt 

that  as  the  plaintiff  had  not  set  out  his  tithe  in  a  proper  manner,  |he  parson  ^JjJ*^^ 

was  not  btound  so  to  take  it  >  and  the  action  was  therefore  not  maintain-  irlwivHirM 

able.  tetoittiatliv 

The  plaintiff  was  nonsuited. 

Shepherd,  Seij.  and  R.  Jackion,  for  the  plaintiff. 

Garrow  for  the  defendant. 
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T.  39  Geo.  3.    1799.    C.  P. 
Wybum  v.  Tuck. 
-  ■  I V,  Dyson. 

—  V.  Smith. 
— —— »v.  Holbrook. 


If  a  composi- 
tion for  tithes  is 
made  by  A.  as 
proprietor,  and 
he  lease  them 
to  B.  whose 
interest  is  after> 
wards  put  an 
end  to  by  A. 
before  any  al- 
teration is 
made  in  the 
composition, 

A.  cannot  de- 
termine it  with- 
out a  six 
months  notice. 

If  A.  execute 
a  lease  of  tithes 
to  B.  on  a  day 
subsequent  to 
their  seTerance, 
but  previous  to 
their  bdng  car- 
ried awaybv 
the  landholder, 

B.  cannot 
^aintunan 
action  on  2  & 
3  Ed.  6.  c.  13., 
as  the  right  to 
the  tithes  vest- 
ed in  A.  imme- 
diately on  sere- 
rance. 

Evidence 
that  the. 
loners  have 
treated  with 
the  pioprietor 
for  a  composi- 
tion y  is  not^ 
■lone  snffi<3ent 
jtoestabUsh 
hiapossesdon 
of  the  tithes  in 
an  action  on 
the  statute. 

.  QuifTtf  whe- 
ther if  one  only 
of  two  joint 
tenants  execute 
aa  assignment 
of-a  lease  of 
tithes,  the  per- 
son claiming 
under  that  lease 
can  support  an 
action  for  not 
setting  them 
out. 


[1  Bos.  &  Pull.  458.]    Gwill.  1517. 

DEBT  for  not  setting  out  tithes  under  the  2  &  a£d.  6.  c.  13.  Flea, 
General  issue. 
.  At  the  trial  of  these  four  actions  before  Etrb  Ch.  J  y  the  eTidence  oo 
which  several  objections  to  the  plaintiff's  recovery  were  founded,  and  which 
were  reserved  by  the  Lord  Chief  Justice  for  the  opinion  of  the  court»  -was  as 
follows. 

The  ancestors  of  the  late  Stephen  Jermyn  having  been  lessees  under  the 
dean  and  chapter  of  St.  Paul's  of  the  tithes  of  the  parish  of  Tottenham, 
about  sixty  years  ago  leased  them  to  one  Howard,  who  held  them  for  thirty 
years.  On  the  28th  of  October  1747^  Stephen  Jermyn  was  found  lunatic } 
fifter  which  one  Lambly  became  lessee  under  him,  and  on  30th  April  1781 
obtained  a  pew  lease  for  seven  years  from  Edward  Tyson,  the  tJien  commit* 
^ee  of  Stephen  Jermyn,  after  the  expiration  of  which  he  held  over  until  the 
year  1798.  In  March  1796  Stephen  Jermyn  died,  i^n  which  Harriet  Eyre 
and  Maigaret  Udqey  the  next  of  kin  took  out  administration.  In  May  1790 
the  dean  and  chapter  of  St.  Paul's  granted  a  new  lease  of  the  tithes  to  Har- 
riet Eyre  and  Margaret  Udney  for  twenty-one  years  on  their  surrender  of 
the.  old  one.  From  them  Lambly  received  notice,  dated  the  SOth  Septem- 
her  1797,  to  quit  at  lady-day  1798,  with  which  he  complied,  and  an  assign- 
ment of  their  lease  was  executed  to  one  Sperling  on  7th  December  1797. 
Sperling  executed  a  lease  of  the  tithes  to  the  present  plaintiff,  dated  the 
15th  June  1798,  tp  hold  the  same  for  seven  years  from  the  25th-MBrch  pre- 
ceding, t 

During  aU  the  time  that  Howard  and  Lao^bly  were  tenants  to  the  Jermyn 
fEimily,  the  same  composition  was  piud  to  them  by  the  occupiers  of  lands  in 
the  parish,  and  Lambly  was  expressly  forbidden  by  those  under,  whom  he  held 
to  make  any  alteration  therein.  Sperling  having  determined  to  raise  the 
composition,  gave  a  general  notice  to  the  parish  in  March  1798,  that  he  was 
willing  to  treat  with  the  landholders.  In  consequence  of  this  a  meeting  was 
held  by  them,  at  which  the  terms  proposed  by  Sperling  were  not  acceded  to. 

In  the  case  of  Smith,  that  which  was  the  subject  of  tithe  was  severed  be- 
fore, though. not  carried  away  until  after  the  execution  of  the  lease  to  him. 
The  case  of  Tuck,  thie  first  defendant, was  also  different  from  the  others  by  the 
circumstance  of  the  plaintiff's  failing  to  prove  (he  execution  of  the  assigu- 
meht  to  Sperling  by  Harriet  Eyre  jointly  with  Margaret  Udney ;  and  it  s^ 
peared  that  Tuck  was  not  present  at  the  meeting  of  the  parishioners.  Upon 
the  whole  therefore  the  objections  as  applying  in  the  different  cases^  were ; 
1st,  That  as  the  plaintiff  clainied  under  Sperling,  to  whom  the  assignment 
of  the  lease  from  the  dean  and  chapter  of  St.  Paul's  had.  been  executed  by 
Margaret  Udney  only,  he  had  not  shewn  a  good  title  to  support  the  action. 
2dly,  That  a  sufficient  notice  to  determine  the  composition  had  not  been 
given  to  the  defendants.  .  8dly,  That  jthe  pltuntiff  was  not  entitled  to  reco- 
ver, as  the  tithe  vested  iii  Sperling  immediately  on  severance. 

A  rule  nui  having  been  obtained  for  setting  aside  the  several-  verdicts 
which  had  been  found  for  the  plaintiff^  and  entering  nonsuits  in  all  the 
causes. 

Shepherd  Serj.  now  shewed  cause.  In  answer  to  the  first  objection^  it 
may  be  contended  that  this  action  being  founded  on  a  tort,  it  is  not  neces- 
sary for  the  plaintiff  to  make  jout  his  title,  but  that  he  may  recover  if  he 
merely  shew  possession.  It  was  so  held  in  H^heeler  v.  Ueydou,  Cro.  Jac. 
328  (1).  In  March  1798,  Sperling  gave  notice  to  the  parishioners,  that  he 
was  willing  to  enter  into  a  composition  for  tithes,  in  consequence  of  which  a 

(1)  Ante,  vol.  I.  p.  219.  meeting 
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noeetiDg  was  held,  and  at  that  meeting  theonl^  question  in  dispute  was  the  1799. 
amount  of  the  con)position  to  be  paid ;  the  nght  to  the  tithes  was  acknow-  ^wtburd 
ledged  to  be  in  Sperling.  Both  in  Selwyn  v.  Baldy,  and  Hartridge  v.  Gibbit, 
Sussex  Assizes  1682,  Bull.  N.  P.  188.  edit.  2.  it  was  holden  sufficient  by 
pBXBE&TON,  C.  J.  for  the  plaintiffs  in  actions  on  the  statute  of  £dw.  0.  to 
prove  their  receipt  of  tithes  from  the  other  farmers  in  the  parish  in  order  to 
entitle  them  to  recover  against  the  defendants.  Proof  of  an  agreement  to 
pay  a  composition  comes  within  the  same  principle.  As  to  the  second  ob- 
jection, it  is  to  be  observed  that  the  case  of  Hewitt  and  others  v.  ^dana, 
Dom,  Proc.  April  19th,  1782,  by  which  the  necessity  of  a  six  months*  notice 
to  determine  a  composition  of  tithes  was  established,  proceeded  on  the  ana- 
logy between  the  occupiers  of  lands  paying  a  composition,  and  tenants  of 
lands  holding  from  year  to  year.'  Now  if  A.  let  lands  to  B.  for  a  term  of 
years,  and  B.  underlet  to  C.  from  year  to  year,  A.  will  be  entitled  to  enter 
upon  the  lands  at  the  expiration  of  B.'s  term  without  giving  notice  to  C. 
So  if  A.  let  lands  to  B.  at  Michaelmas  to  hold  from  year  to  year,  and  B.  un- 
derlet the  same  to  C.  at  Lady-day  to  hold  in  the  same  manner,  it  will  be 
sufficient  if  A.  give  notice  to  B.  at  Lady-day  to  quit  at  the  Michaelmas  fol- 
lowing, without  regarding  the  sub-contract  between  him  and  C.  In  the 
present  case  Lambly  is  to  be  considered  as  tenant  to  the  Jermyn  family  from 
year  to  year,  and  the  occupiers  of  the  lands  from  whom  he  received  the 
composition  as  his  undertenants  holding  in  the  same  manner.  The  notice 
therefore  which  was  given  to  Lambly  by  the  representatives  of  Stephen 
Jermyn  must  be  sufficient  to  entitle  them,  and  those  who  claim  under  them, 
to  take  the  tithes  in  kind  of  the  occupier  of  the  lands.  If  this  be  not  so, 
and  the  composition  taken  by  Lambly  is  to  bind  the  Jermyns  or  those  who 
claim  under  them,  it  may  equally  be  contended  that  it  shall  bind  the  dean 
and  chapter  of  St.  Paul's  who  were  the  original  lessors.  With  regard  to 
the  third  objection,  the  words  of  the  statute  are,  that  no  person  shall  *'  take 
or  carry  away  any  such  or  like  tithes  &c.  under  the  pain  of  forfeiture  of 
treble  value  of  the  tithes  so  taken  or  carried  away."  The  right  of  action 
therefore  does  not  accrue  until  the  tithes  have  been  carried  away:  and 
though  the  tithes  in  question  may  have  vested  in  Sperling  upon  severance, 
yet  the  lease  to  Wyburd  was  executed  previous  to  the  time  when  they  were 
carried  away ;  by  that  lease  all  the  tithes  in  the  parish  of  Tottenham  to  which 
Sperling  was  entitled,  in  which  must  be  included  the  tithes  in  question, 
vested  iu  Wyburd  5  consequently  the  latter  was  entitled  to  those  tithes  at 
the  time  when  the  wrong  was  committed.  If  however  it  should  be  thought 
upon  general  grounds  that  a  lease  of  tithes  will  not  convey  such  tithes  as  are 
actually  severed  at  the  time  of  its  execution,  it  will  be  sufficient  in  this  case 
to  advert  to  the  habendum  by  which  the  lease  is  made  to  take  effect  from  the 
26th  day  of  March  preceding  the  date. 

Le  Blanc  Seijt.  contra.  First,  Admitting  that  it  would  be  sufficient  for 
the  plaintiff  to  have  proved  peaceable  enjoyment  of  the  tithes  without  esta- 
blishing any  other  title,  yet  it  was  not  in  his  power  to  support  his  xrlaim  by 
evidence  of  enjoyment,  since  Sperling  had  never  received  any  tithes,  or  come 
to  any  composition.  Secondly,  A  certmn  composition  having  existed  in  the 
parish  of  Tottenham  without  alteration,  as  far  back  as  the  evidence  went, 
the  court  will  infer  that  it  was  made  not  by  Lambly  but  by  the  dean  and 
chapter  of  Saint  Paul's,  or  by  the  Jermyn  family  from  whom  the  plaintiff 
derives  his  title.  Now  if  a  rector  having  made  a  composition  lease  tithes, 
and  the  lessee  make  no  alteration  in  the  composition,  when  the  tithes  revert 
to  the  rector,  the  occupiers  of  land  wUl  continue  to  hold  under  the  compo- 
sition originally  made  by  the  rector,  and  consequently  will  be  entitled  to 
notice  before  he  can  take  the  tithes  in  kind.  The  rules  respecting  notice  to 
determine  a  cop;iposition  are  governed  by  the  analogy  to  the  notice  to  quit. 
Thus  if  the  Jermyns,  having  let  land  to  A.  from  MichaetmaiB  to  Michaeln^as, 
had  granted  a  lease  at  Lady-day  to  B.  for  a  term  of  years,  and  A.  haH  con- 
tinued to  pay  rent  to  B»  till  the  expiration  of  his  term j^  A.  would  again  be 

YOL.  u.  *i  tenan. 


TUCK. 
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nop.  tenant  from  year  to  year  to  the  Jermyns,  and  would  be  entitled  to  nofiiBe  Inl: 
WTBURD  months  before  Michaelmas.  For  though  B.  mi^ht  ha?e  pot  an  end  to  Ibe 
^l^  tenancy  during  his  term,  yet  not  having  done  so,  it  continues  as  at  first 

created  :  if  it  were  not  so,  that  which  was  originally  taken  as  a  tenancy 
from  year  to  year  beginning  at  Michaelmas,  would  be  put  an  end  to  at  Lady-i 
day.  The  case  of  Hewitt  and  others  v.  Adams  is  decisive  of  this  point. 
Thirdly,  The  statute  of  Edw.  6:  being  mode  for  the  protection  of  persons  in 
possession  of  tithes,  the  plaintiff  cannot  maintain  this  action  against  the  de- 
fendant Smith.  Immedately  on  severance  the  right  to  the  tithes  vested  in 
Sperling,  and  Smith  could  only  have  justified  carrying  them  away  under  a 
composition  from  him.  if  Sperling  had  been  a  spiritiml  rector  instead  of  a 
lay  impropriator,  and  had  died  after  the  severance  of  these  tithes,  tiiey  would 
have  passed  to  his  executors,  and  not  to  his  successor  ;  Sperling  therefore 
was  the  person  injured  by  the  tithes  being  carried  awa}.  The  htihenduai  in 
the  lease  being  from  the  2dth  of  March,  has  reference  to  nothing  but  the 
period  from  which  the  grantee  is  to  hold,  in  order  to  ascertain  the  time 
when  the  lease  is  to  expire,  mz.  in  seven  years  fi*om  the  25th  of  March.  If 
it  were  held  to  vest  any  title  previous  to  the  execution  of  the  lease,  it  might 
be  so  framed  that  a  lease  for  twenty-one  years  should  give  a  right  to  tithes 
accrued  fourteen  years  before. 

Eyhb  Ch.  J.  On  the  first  of  the  objections  raised,  and  which  applies  to 
the  case  of  Tuck,  I  have  no  difficulty,  being  of  opinion  that  the  verdict  must 
T>e  set  aside  and  a  nonsuit  be  entered  on  the  ground  of  the  plaintiff's  having 
failed  to  make  out  his  title,  and  not  having  proved  himself  to  be  in  posses- 
sion of  the  tithes.  It  was  admitted  on  his  part,  that  he  must  at  least  shew 
himself  to  be  in  possession  5  and  I  am  not  prepared  to  agree  tlut  because 
possession  unaccompanied  with  other  circumstances  will  be  a  sufficient  title^ 
that  therefore  possession  traced  back  by  the  plaintiff  himself  to  that  which 
turned  out  to  be  no  title,  will  equally  avail.  The  case  is  altered  where  the 
plaintiff  proves  his  own  bad  title,  and  thereby  shews  that  to  be  a  wrongfiil 
possession,  which  would  otherwise  have  been  good  primd  facie  evidence  to 
support  his  claim.  However  1  only  mean  to  state  my  difficulty  on  that  point, 
not  to  give  a  precise  opinion  upon  it,  as  the  case  cited  from  Croke  seems  to 
establish  a  contrary  doctrine.  But  I  am  of  opinion  that  this  plaintiff  was 
not  in  possession,  holding  as  I  do  that  nothing  will  place  a  man  in  posses- 
sion but  a  good  title,  which  will  draw  to  it  the  possession,  or  the  actnal  re- 
ceipt of  tithes,  or  that  which  is  equivalent  to  receipt  of  tithes,  mx.  a  compo- 
sition. My  brother  Shepherd  argued,  that  the  receipt  of  tithes,  like  the  re- 
ceipt of  rent  and  profits,  amounted  to  possession.  Actual  use  and  enjoy- 
ment does  so  I  admit  j  but  he  was  obliged  to  contend  from  thence  that  an 
agreement  for  a  composition  was  equal  to  a  receipt,  and  then  to  go  one  step 
.  further,  and  insist  that  a  conversation  tending  towards  an  agreement,  tboi^h 
it  ended  in  a  disagreement,  was  equal  in  effect  to  an  agreement.  By  this 
chain  of  reasoning  he  endeavoured  to  prove  that  the  plaintiff  was  in  posses- 
sion. His  title  however  must  depend  upon  his  having  or  not  having  a  lease ; 
here  he  had  only  a  lease  for  a  moiety,  and  therefore  was  not  in  possession, 
and  cannot  maintain  this  action. 

With  regard  to  the  question  of  notice,  which  applies  to  all  these  causes, 
■  I  have  the  more  difficulty  in  speaking  upon  it,  as  I  feel  myself  under  the  do- 
minion of  old  prejudices.  The  judgment  of  the  house  of  lords  which  has 
been  alluded  to,  was  a  reversal  of  a  judgment  given  l>y  the  court  of  excbe- 
quer,  and  in  which  I  concurred.  I  am  to  presume  that  the  judgment  of  the 
house  of  lords  was  right,  but  I  am  not  master  of  the  principles  on  whidi  it 
proceeded.  Tithes  cannot  in  my  opinion  be  well  compared  to  land  for  any 
purpose,  but  particularly  for  the  purpose  of  connecting  a  composition  Vrith 
the  inheritance.  It  appears  to  me  that  the  doctrine  of  binding  the  landlord 
by  the  interest  of  the  tenant  firom  year  to  year  was  ibunded  on  the  distrftm- 
tion  of  land  into  a  variety  of  interests,  as  that  of  the  tenant  and  the  rever- 
sioner, whereais  it  will  not  be  found  to  apply  to  tithes  so  distinctly  as  to  jus- 
tify our  adopting  the  same  rules  as  hre  capable  of  being  adopted  with  respeet 
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-to  Iftnd.  In  the  case  of  Remit  and  others  r,  Adams,  the  defendants  insisted 
to  the  exchequer  that  they  were  not  at  all  bound  to  pay  the  tithes  demand- 
ed, and  we  thought  that  where  a  defendant  claims  to  withhold  tithes  ad- 
Yersely,  all  Idea  of  composition  must  be  put  out  of  the  case.  The  analogy 
between  land  and  tithe  does  not  appear  satisfactory  to  me.  Land  is  either 
taken  on  a  holding  from  Lady-day,  or  from  Michaelmas,  or  from  some  other 
time,  and  then  notice  to  quit  must  be  given  accordingly.  But  if  a  compo- 
sition is  to  be  determined  on  any  just  principles,  the  notice  must  be  give^ 
from  a  period  suitable  to  the  nature  of  the  tithes,  and  with  a  relation  to  the 
manure  and  cultivation  of  the  land.  There  must  be  such  arule  as  will  en- 
able the  tenant  to  cultivate  his  land  in  the  manner  most  beneficial  to  himself, 
accordingly  as  he  is  to  pay  a  composition  or  to  pay  in  kind.  I  have  great 
difficulty  therefore  in  understanding  on  what  ground  a  notice  is  necessary  in 
the  case  of  tithes,  and  I  cannot  at  all  comprehend  how  the  owners  of  the 
land  can  be  considered  parties  to  a  composition  made  with  the  occupiers  of 
the  land.  Tithe  in  kind  is  the  thing  demised  ;  the  composition  therefore 
begins  with  the  interest  of  the  tenant,  is  governed  by  that  interest,  and  must 
I  should  think  end  with  it.  It  has  been  argued  that  there  may  be  a  con* 
nection  between  the  title  of  inheritance  to  the  tithes  and  the  composition ; 
if  there  can  be,  I  submit ;  it  may  be  a  necessary  consequence  of  that  judg- 
menty  the  principles  of  which  I  do  not  understand.  As  some  of  my  brothers 
concurred  in  that  judgment,  they  will  probably  state  on  what  ground  it  is, 
that  a  composition  may  be  extended  to  the  case  of  a  new  tenant,  claiming 
on  the  determination  of  the  interest  of  a  former  tenant. 

On  the  last  point  there  can  be  no  doubt.  The  habendum  of  the  plaintiff's 
lease  can  only  be  considered  as  marking  the  duration  of  his  interest,  and  its 
operation  as  a  grant  is  merely  prospective.  That  lease  only  vested  in  the 
plaintiff  a  right  to  the  tithe  which  should  accrue  from  the  time  of  the  grant. 
Now  the  title  to  the  tithe  in  question  arose  immediately  on  the  severance  of 
the  titheable  matter  from  the  land.  Is  it  not  clear  that  if  a  rector  dies  after 
the  severance  of  the  tithe  and  before  its  separation,  and  a  new  rector  comes 
In,  that  the  right  to  the  tithe  is  in  the  old  rector }  The  law  gives  to  the  new 
rector  in  that  case  all  that  the  grant  gave  to  the  new  lessee  in  this.  Sper- 
ling therefore  being  entitled  to  these  tithes  at  the  time  of  the  severance,  and 
the  person  to  complain  if  they  were  carried  away,  this  plaintiff  has  no  ground 
of  action  against  Smith  in  that  view  of  the  case. 

BuLLER  J.  My  opinion  will  be  principally  founded  on  the  two  last  points. 
On  the  first  my  mind  still  fluctuates.  It  has  been  contended  that  for  want 
of  evidence  to  establish  the  joint  execution  of  the  deed  of  assignment  by  the 
twa  persons  who  took  out  administration,  the  plaintiff  cannot  recover  against 
Tuck.  But  this  is  the  case  of  a  tort,  and  £  am  not  quite  satisfied  that  in  such 
a  case,  if  the  plaintiff  declare  as  solely  entitled  and  prove  himself  to  be  en- 
titled to  a  ikloiety  only,  he  may  not  recover  for  that  moiety.  It  was  so  held 
In  the  case  of  Nelthorpe  and  FarringUm  v.  Dorrington,  2  Lev.  113,  How- 
ever, were  I  to  rely  on  this  point  much,  I  should  wish  far  further  consider- 
ation, before  I  came  to  any  conclusion. 

The  second  point  appears  to  me  to  have  been  fully  settled  by  the  decision 
in  the  house  of  lords.  That  decision  was,  that  the  same  notice  must  be 
given  to  determine  a  composition,  as  must  be  given  to  a  tenant  of  land  hold- 
ing from  year  to  year.  The  other  point  alluded  to  by  my  Lord  Chief  Justice 
was  also  raised  in  that  case.  The  landholders  contended  in  the  first  place, 
that  Ch^y  were  not  obliged  to  pay  the  tithe  claimed  ;  and  2dly,  that  if  they 
were,  the  plaintiff  was  not  entitled  to  recover,  because  there  had  been  a 
previous  composition,  the  notice  to  determine  which  was  not  sufficient. 
Thel*e  was  a  doubt  on  the  Woolsack  at  that  time  whether  both  or  only  one 
or  which  of  these  questions  should  be  put  to  the  judges.  At  last  the  ques- 
tion put  was  whether  the  notice  given  was  sufficient  to  determine  the  com- 
position, and  the  judges  were  unanimously  of  opinion  that  it  was  .not,  and 
SdM  expfessly  that  a  notice  to  determine  a  composition  for  tithe  ought  Ip  be 
given  With  analogy  to  the  notice  given  in  a  holding  of  land.     By  tiiat  deci- 
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fiion  we  are  bound ;  nor  do  I  think  any  of  the  difficulties  It  has  been  fo^ 
posed  likely  to  produce  will  ever  occur.  .It  has  been  argued  that  if  the 
plaintiff,  as  deriving  title  from  the  Jermyn  family »  is  bound  by  this  compo* 
sition^  the  dean  and  chapter  of  St.  Paul  will  also  be  bound  by  it..  That 
conclusion  however  is  questionable,  and  may  or  may  not  be  true  according  to 
the  circumstances.  If  the  interest  of  the  lessee  under  the  dean  and  chapter 
with  whom  the  composition  was  made  expire,  the  dean  and  chapter  will  not 
be  boimd.  But  if  a  lease  be  granted  for  a  long  term  of  years,  and  the  dean 
and  chapter  take  an  assignment  of  it,  though  as  to  many  purposes  that  will 
operate  as  a  surrender,  yet  with  regard  to  the  interest  of  third  persons  it  will 
not.  All  depends  on  the  single  question  whether  there  be  a  continuanoe^of 
that  interest  under  which  the  composition  was  first  created  ?  If  that  conti- 
nues, the  composition  continues ;  if  that  be  at  an  end,  the  composition  is  at 
an  end  also.  It  has  been  said  that  there  may  be  a  difference  between  a  com- 
position with  the  owner  and  a  composition  with  the  occupier  of  the  land. 
If  however  the  interest  of  the  occupier  cease,  the  composition  made  with 
him,  unless  under  particular  circumstances,  will  be  at  an  end.  But  no  ques- 
tion of  that  kind  arises  here,  for  it  does  not  appear  but  that  the  occupiers  in 
all  the  stages  of  the  case  wei:e  the  same.  The  difficulty  would  be  if  we  were 
to  suppose  a  composition  to  take  place  from  Michaelmas  with  a  tenant  who 
is  in  on  a  Lady-day  bargain.  In  that  case  the  composition  would  be  either 
during  the  interest  of  the  tenant  or  from  year  to  year  generally.  If  the 
former,  notice  must  be  given  for  Lady-day }  if  the  latter,  a  question  might 
be  rai.9ed  whether  the  composition  should  not  continue  to  the  end  of  the 
year,  though  the  interest  of  the  tenant  ceased  on  the  expiration  of  his  lease. 
That  may  be  a  nice  question,  but  it  does  not  arise  in  this  case.  There  may 
be  difficulties  in  point  of  convenience  as  to  the  time  at  which  a  composition 
shall  commence,  but  those  difficulties  are  for  the  consideration  of  the  parties 
when  they  make  their  agreement.  On  the  facts  of  the  present  case  the 
composition  must  be  taken  to  be  continuing,  inasmuch  as  the  plaintiff 
claims  under  those  persons  with  whom  it  appears  to  have  been  made. 

The  last  point  has  been  fully  and  ably  stated  by  my  Lord  Chief  Justice, 
and  1  entirely  concur  with  him. 

Heath  J,  The  objection  to  the  plaintiff's  recovery,  that  there  was  no 
notice  to  determine  the  composition,  must,  pre  vail,  because  the  title  under 
which  he  claims  is  derived  from  Sperling,  in  whose  time  the  composition 
existed  and  has  not  been  dissolved  by  the  parties.  In  the  house  of  lords, 
the  analogy  between  land  and  tithes  was  considered,  and  the  opinion  of  the 
judges  was  founded  on  the  inconvenience  which  the  occupiers  of  land  must 
sustain,  if  a  composition  could  be  put  an  end  to  without  notice.  It  was  con- 
sidered that  by  notice  they  would  be  enabled  to  cultivate  their  lands  in  such 
a  way  as  would  best  answer  to  them  when  called  upon  to  pay  tithes  in  kind, 
and  that  it  would  be  very  unjust  to  deprive  them  of  this  advantage.  As  to 
the  question  whether  this  plaintiff  can  recover  when  only  one  of  two  joint- 
tenants  has  executed  the  lease,  I  wish  to  give  no  opinion,  as  my  brother 
Buller  has  cited  a  case  in  favour  of  the  plaintiff. 

jftooKE  J.  It  appears  from  the  &cts  of  this  case,  that  as  far  back  as  the 
evidence  went,  tithes  had  never  been  set  out  in  the  parish  of  Tottenham.  It 
'is  to  be  wished  therefore  that  these  defendants  should  not  be  liable  to  actions 
=  for  not  doing  that  which  never  appears  to  have  been  done  within  the  parish : 
and  in  point  of  law  I  think  that  they  are  not  liable.  As  the  lessees  of  the 
tithes  under  the  Jermyn  family  were  desired  by  them  not  to  raise  the  com- 
position, it  must  be  considered  as  having  been  made  with  that  family.  Now 
Mrs.  Eyre,  and  Mrs*  Udney  being  the  representatives  of  that  family,  may  by 
implicatioR  be  considered  as  having  also  desired  that  the  composition  should 
not  be  raised.  And  though  they  might  have  retracted  the  intimation  origi- 
nally given,  yet  not  having  done  so,  the  composition  must  remain  in  force 
till  notice  be  given  to  the  landholders  of  an  intention  to  put  an  ,end  to  it. 
The  occupier  may  be  induced  by  notice  to  iflter  the.  course  of  husbandry, 
and  it  would  be  hard  to  make  him  liable  in  a  penal  action  where  that  .notice 
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bas  been  wiUiheld.    On  the  principles  of  the  deeinon  in  the  house  of  lords^ 
and  on  the  general  justice  d  the  case,  I  think  a  nonsuit  should  be  entered. 

With  respect  to  the  objection,  that  the  assignment  of  the  lease  was.  exe- 
cuted by  one  only  of  two  joint-tenants,  it  strikes  me  that  it  would  be  hard 
to  allow  the  law  as  laid  down  in  the  case  in  Levinz  tq  prevail :  since  it  would 
be  calling  on  the  defendant  to  plead  in  abatement,  or  be  liable  to  two  more 
actions. 

On  the  third  point  I  entirely  concur  with  the  rest  of  the  court :  the  right 
to  the  tithes  accrued  immediately  on  severance,  and  at  the  time  when  the 
lease  was  executed  there  was  nothing  but  a  possibility  of  action  in  case  they 
should  not  be  set  forth,  which  possibility  could  not  be  assigned. 

Rule  absolute. 

H.  40  Geo.  3.  1800..  In  Cane.  1800. 

Eose  V.  Calland.     [5  Ves.  186.]     Gwill.  1620.  wv-i^ 

^T^HE  bill  was  filed  by  devisees  in  trust  to  obtain  the  specific  perform-  Upon  a  Ute  de 

'  ---.  .-  cigion  of  the 

oooit  of  exche- 


-*-   uice  of  an  agreement  entered  into  by  the  defendant  for  the  purchase  of  ^^^  ^J  ^^ 


an  estate  near  Lymington,  Hants,  for  5,000<.  °^^  ^^"^ 

The  sale  was  by  auction  at  Garraway*s  Cofifee-house,  on  the  29th  of  pres^nption 
August  1797.    The  defendant  objected  to  complete  the  purchase  on  account  from  non-pay* 
of  variations  from  the  particular.    By  that  the  premises  were  described  as  ^"^^^  ^^  ^t\ieB 
a  freehold  estate,  and  a  small  part  copyhold,  consisting  of  18  inclosures  of  ^jay^'i^^I^^ 
rich  arable  and  pasture  land  surrounding  the  house,  containing  together  ^tor,  the  lonl " 
110  acres  (more  or  less ))  of  which  about  94  acres  are  freehold,  and  free  of  chancellor, 
hay- tithe.    The  copyhold  was  described  as  two  fields  held  under  the  manor  though  holding 
of  Pennington  Newett  for  a  life  aged  thuty-one  :  reserved  rent  1 U. :  heriot  ^?  ^on*w^d 
2/.  lOt. ;  or  the  best  beast  or  chattel.  StcompelTa 

The  objections  stated  by  the  answer  were,  that  1&  acres,  called  Little  purchaaer  to 
Priestlands,  described  in  the  particular  as  copyhold,  are  in  fact  leasehold  ;  take  such  a 
and  the  person,  upon  whose  life  they  depend,  described  as  aged  thirty-one,  **^ij*Sf  vu 
is  thirty-four.    The  material  objection  was,  that  it  was  not  ascertained  by  against  him  for 
the  abstract,  that  the  premises  were  exempt  from  tithe-hay.  When  that  ob-  a  iipecific  per- 
jection  was  taken,  the  defendant's  solicitor  wrote  the  following  answer  :        formance. 

"  From  the  best  information  I  can  obtain  no  tithe  of  hay  has  ever  been 
taken  within  the  memory  of  man  ;  nor  any  thing  paid  in  lieu  of  it ;  and  if 
other  tithes  have  been  regularly  taken,  whilst  this  has  never  been  taken,  I 
submit,  that  a  legal  exemption  must  be  presumed  ;*'  and  that  presumption 
is  much  strengthened  by  the  tithes  of  the  parish  being  in  lay  lands. 

The  answer  stated,  that  if  the  defendant  could  have  been  satisfied  upon 
this  objection,  he  would  have  waived  the  other,  and  have  accepted  a  proper 
compensation. 

The  Attorney  General  for  the  plaiutiff.~In  SlrtUt  v.  Baker  (1),  your  lord- 
ahip  decided  upon  the  principle,  which  must  govern  this  case,  that  the  rector 
having  been  only  in  possession  of  one- third  of  the  tithes,  the  court  would 
not  help  him  to  get  possession  of  the  other  two-thirds.  .  The  presumption 
ought  to  be  raised  against  a  lay- impropriator.  The  absurdity  of  holding, 
that  there  cannot  be  a  presumption  against  him,  itf  evident  from  this  in- 
stance :  an  estate  was  sold  in  an  adjoining  parish  free  from  the  payment  of 
great  tithes  :  but  the  conveyance  of  the  tithes  could  not  be  found ;  and  the 
same  objection  would  have  been  made,  if  at  last  the  deeds,  conveying  the 
tithes,  had  not  been  found  by  accident. 

Mr.  Mansfield,  Mr.  Richards,  and  Mr.  Owen  for  the  defendant— In  SiruU 
V.  Baker  there  was  a  ground  since  the  case  of  Fanshaw  v.  Rotherham  (2), 
for  saying,  the  two-thirds  of  the  tithes  had  been  severed.  Before  the  case 
€yi  Fanahaw  v  /?o/fter^m  the  law  was  monstrous,  obliging  the  defendant 
against  a  claim  of  tithe  to  produce  the  original  deed,  by  which  that  por* 
tion  of  tithes  claimed  was  severed.  The  longer  the  time,  the  more  di£5cult 
it  was  to  make  out  tlie  possession.  But  that  was  put  an  end  to  in  that 
cose.  Jjord 

(I)  Ante,  p.  421.  (2)  Antt,  p.  158.  _ 
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1800.  Lord  Chancellor.— I  can  do  nothing  at  present  bat  tend  thia  to  liie' 

K08R  master.    There  is  no  state  of  the  case.    The  question  is  rery  importani. 

I  should  like  to  have  the  master's  report  and  a  state  of  the  case  $  for  If  1 
was  now  to  hold  it  a  flat  objection  to  the  title^  that  would  go  upon  the  pie- 
sumption^  that  it  is  a  clear  point  of  law,  that  a  lay-rector^  Who  can  oonvey, 
contract^  and  diminish  his  rights  which  a  spiritual  rector  cannot,  is  not  to 
be  barred  from  his  right  to  any  particular  tithe  by  the  length  of  time,  or 
the  circumstances  attending  the  receipt  of  his  other  tithes.  I  should  be  very 
loth  to  go  that  length.  On  the  othei*  hand  I  should  be  very  unwilling  to 
make  a  man  purchase  a  law-suit.  The  argument  is  certainly  very  strong 
upon  the  instance  mentioned  by  the  Attorney-General  j  where  the  deeda 
were  found  by  accident. 

For  the  defendant. — ^There  have  been  two  or  three  cases  lately  in  the 
court  of  exchequer  upon  this  subject.  In  NagU  v.  Edwards  (1)  this  dtatiDCt 
point  was  argued  very  fully  in  the  court  of  exchequer;  and  it  was  deter. 
mined^  that  there  can  be  no  presumption  from  any  length  of  time  even 
against  a  lay- impropriator. 

Lord  Chancellor  . — If  that  is  so>  I  am  afraid  1  cannot  make  a  purchaeer 
take  a  title  in  the  teeth  of  that  decision. 

The  Attorney^  General  in  reply  said^  it  was  very  material  to  know  the 
nature  of  the  defence  in  those  cases  :  perhaps  it  might  have  been  a  pre- 
scription de  nan  decimando.  He  also  referred  to  Rayner  upon  Tithes,  and 
Mediey  v.  Talmy  (2)  there  cited. 

Mr.  Graham  (amicus  curue)  mentioned  the  case  of  TrmiUf  College  v. 
Barringion,  in  the  court  of  exche<iuer,  in  the  time  of  Lord  Chief  Banm 
Eyre  -,  where  this  point  was  decided  in  favor  of  the  claims  of  tithes.  The 
portion  of  tithes  claimed  had  not  been  paid  for  a  great  length  of  time.  Tlie 
Chief  Baron,  in  giving  judgment,  acknowledged  the  dear  distinctioii  be- 
tween a  lay-impropriator  and  a  spiritual  rector,  from  the  restraint  of  aliena- 
tion upon  the  latter :  but  he  went  upon  the  idea,  that  the  law  cleariy  yms, 
that  no  length  of  time  would  bar  a  lay-impropriator. 

The  reference  to  the  master  was  not  made :  but  the  cause  stood  fivr 
judgment. 

Lord  Chancellor.— If  I  were  to  send  this  case  to  the  master,  I  shouhi 
create  a  needless  expence ;  for  upon  the  case  in  the  court  of  exchequer, 
Nagle  V.  Edwards,  which  I  have  looked  into,  my  difficulty  is  this :  can  I 
make  a  person  take  a  title  in  the  face  of  that  decision  ?  If  I  do,  I  decree 
him  to  enter  into  a  law -suit.  That  case  was  upon  the  tithe  of  agistment. 
There  was  a  very  long  possession,  and  all  the  inconvenience  to  induce  the 
court  to  raise  the  presumption.  I  read  that  case  and  also  Lord  Peire  v. 
Blencoe  (3)  very  attentively.  It  rather  struck  me,  that  there  was  a  great  deal 
of  evidence.  I  desire  to  be  understood  as  not  entirely  agreeing  with  the 
determination  of  the  court  of  exchequer.  But  I  should  be  in  a  strange 
situation  in  desiring  a  purchaser  to  take  this  title,  because  I  think  the  point 
a  pretty  good  one,  though  the  court  of  exchequer  have  determined  against 
it.  It  is  telling  him  to  try  my  opinion  at  his  expence.  Unfortunately  they 
have  very  distinctly  stated  it  in  the  particular  to  be  free  from  hay-tithe.  I 
do  not  think  the  court  of  exchequer  weighed  sufficiently  the  effect  of  ScoU 
Airey  (4)  and  the  other  cases. 

Dismiss  the  bill  without  costs ;  and  let  the  deposit  be  paid  accprding  to 
the  terms  of  the  agreement. 

(1)  AhU^  p.  427.  (3)  Jb^^  p.  467. 

{Z)Ant«^  vol.  1.  p.  620.  (4)  AnU^  p.  342. 
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IL  40  Geo.  3.     1800.    In  Cane.  1800. 

FoxcToft  V.  Parris.    [5  Ves.  221.]    GwUl.  1529.  wvw 

THE  bill  was  filed  bj  the  rector  of  Beaucharap  Boothing  in  Essex,  claim-  An  account  of 

in^  tithes  against  the  defendants,  occupiers  of  lands  within  the  parish,  ''^g^f  y^"^' 

The  plaintiff  was  presented  to  the  rectory  in  July  1706.     The  bill  prayed  an  Uie  legal "^ht; 

acconnt  of  all  tithes  both  great  and  small ;  waiving  all  penalties.  and  therefore^  * 

The  answer  admitted,  that  the  defendants  are  occupiers  of  several  farms,  >f  tbe  least 

lands,  &c.  within  the  parish ;  and  stated,  that  the  defendants  have  always  ,^"„'|jU*"''" 

been  ready  and  willing  to  pay  to  the  plaintiff  or  to  make  him  satisfaction  for  ljf|^ /-^^  ^^j. 

such  part  of  the  said  tithes  as  they  are  advised  is  due  from  them  to  the  plain-  dcnce,  the  rc< 

tiff;  and  they  admit  that  there  is  a  large  sum  of  money  due  for  the  shares  of  count  cannot  l>e 

the  said  tithes,  to  which  the  plaintiff  is  entitled,  as  after-mentioned.     They  rf'^^JI^  ^tli-*'^ 

insist,  and  hope  to  be  able  to  prove,  that  two  parts,  the  whole  into  three  bUsh^ia  law. 
equal  parts  to  be  divided,  of  all  tithes  whatsoever,  as  well  great  as  small.      Bill  for  tithes, 

arising,  growing,  renewing,  and  increasing,  from  and  upon  all  and  every  Answer  admit- 

the  said  lands  in  the  occupation  of  the  defendants  respectively,  as  aforesaid;,  ^°9  ^^»h*rd^ 

and  situate  within  the  said  rectory  and  parish,  were  from  time  out  of  memory,  l^^'^^binitting 

before  and  at  the  surrender  of  the  late  dissolved  priory  or  monastery  of  Colne,  to  account,  and 

in  the  county  of  Essex,  and  of  the  possessions  thereof,  into  the  hands  of  cluming  the 

king  Henry  the  8th,  parcel  of  the  possessions  of  the  said  priory )  and  were  <>^!**'  *^" 

held  and  enjoyed  by  Uie  said  priory  during  all  the  said  time  ;  and  the  said  *|^e  d^ved  * 

priory  was  dissolved  by  virtue  of  the  said  surrender  and  of  the  act  of  parlia-  from  a  grant  by 

ment  91  Hen.  8.    They  insist,  that  the  said  two  parts  of  all  said  tithes  were  queen  Elixa- 

afterwards  granted  bV  queen  Elizabeth  to  certain  persons,  from  or  under  he*^»  snbmit- 

whom  the  present  owners  of  the  said  lands  now  in  the  occupation  of  the  de-  ^^  ^m^n'in- 

lendants  claim  to  be  entitled  to  such  two  parts  of  the  said  tithes.  terrogatories. 

The  answer  then  insisted,  that  by  virtue  of  the  said  act  of  parliament  and  but  not  setting 

the  priory  having  during  all  the  time  aforesaid  held  and  enjoyed  the  said  fprtb  a  descrip- 

two  parts  of  all  the  tithes  great  and  small,  &c.,  and  also  by  virtue  of  the  {!**j°^*«5Jo 

said  grant  of  such  two  parts  of  the  said  tithes  by  queen  Elizabeth  and  of  aefendants 

the  title  derived  from  thence  to  the  present  owners  of  the  said  lands,  under  having  gone 

whom  the  defendants  occupy  the  same,  as  aforesaid,  the  said  lands  became,  into  evidence 

and  ever  since  the  passing  of  the  said  act  of  parliament  have  been,  and  now  *?  J"**?^.*^' 

are^  acquitted  and  discharged  of  and  from  the  payment  of  such  two  parts  of  Ip^^ed  to  have 

all  tithes  whatsoever  to  &e  rector :  but  they  aclmit,  that  the  rector  is  en-  the  bill  dismls- 

titled  to  the  other  third  part  of  all  the  said  tithes.    They  believe,  that  no  sed  generally : 

more  than  one  third  part  of  the  said  tithes  has  ever  been  demanded  or  paid  ^^  ^^^^ 

to  Ae  rector  since  the  surrender  of  the  priory,  and  the  said  act  of  parliament.  ^^^\  ^J,* 

The  answer  then  insisted,  that  for  the  reasons  aforesaid  the  defendants  ^unt.    The 
ought  not  to  pay  to  the  plaintiff  more  than  one-third  of  the  tithes  denianded  master  of  the 
by  the  bill.     They  say,  they  have  always  been,  and  are  still,  ready  and  rolls  decreed 
willing  to  account  with  and  pay  to  the  plaintiff  one-third  part  Of  the  said  J^  "^^tWrd  * 
tithes,  or  to  make  him  a  reasonable  compensation  for  the  same.     They  ^j^^  ^  to  two- 
submit  to  l>e  examined  upon  interrogatories  touching  the  quality  and  de-  tliirds,  the 
scription  of  the  said  lands  in  the  occupation  of  the  defendants  respectively,  plaintiff  dc- 
as  aforesaid,  and  the  tithes  of  all  and  every  the  titheable  matters  and  things,  ^^^^^^l(^ 
which  have  arisen  upon  the  said  lands  or  any  part  thereof,  since  the  plaintiff  ]aw  "dismissed 
became  the  rector^  as  the  court  shall  direct.  the  bill. 

When  this  answer  came  in,  the  bill  was  amended  by  inserting,  that  the 
defendants  pretend,  that  Eliab  Harvey,  George  Pochin,  and  llichard  Birch, 
are  in  some  manner  entitled  to  two-third  parts  of  all  the  tithes ;  and  that 
they,  the  original  defendants,  have  respectively  paid  and  accounted  with 
them  for  such  two-third  parts  t  but  as  to  the  particulars  of  such  title  to  the 
said  two-third  parts  of  the  said  tithes  the  said  defendants  refuse  to  answer. 

The  landlords  being  made  parties  to  the  amended  bill,  by  their  answer 
stated,  that  the  other  defendants  held  as  tenants  to  them  certain  fbrms, 
lands,  and  premises,  situate  within  the  said  rectory  and  parish  5  and  that  a 
considerable  part  of  such  farms>  &c.,  consisting  of  400  acres  or  thereabouts, 

are. 
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1800.         are>  as  the  defendants  belieye  for  the  reasons  after  mentioned,  exempt  from 
roxcROFT      the  payment  of  tithes  or  any  composition  in  lieu  thereof^  save  as  after- 
mentioned. 

The  defendants  then  insisted^  as  landlords  and  proprietors  of  the  said 
fiirms  and  lands  consisting  of  490  acres,  &c.,  that  two  parts  of  all  tithes,  as 
well  gre^it  as  small,  arising,  &c.,  from  and  upon  the  same  and  every  part 
thereuf,  were  from  time  out  of  memory  before  and  at  the  surrender  of  the 
priory  of  Colne,  &c.,  parcel  of  the  possessions  of  the  said  priory,  &c.,  as 
stated  in  the  other  answer.  They  farther  insisted,  that  two  parts  of  all  the 
said  tiihes  were  afterwards  granted  by  letters  patent  dth  and  6th  of  Philip 
and  Mary  and  II  th  of  Elizabeth  to  Richard  and  Mary  Weston  and  John 
Wiseman  respectively ;  from  or  under  whom  these  defendants  as  the  pre- 
sent owners  of  the  said  lands,  now  severally  claim  to  be  eatitled  to  such  two 
parts  of  the  said  tithes. 

They  then  insisted,  as  the  other  answer,  that  by  virtue  of  the  said  act  of 
parliament  and  the  said  priory  having  duriogall  the  time  aforesaid  heid,&c., 
the  said  two  parts  of  all  the  said  tithes,  &c.,  and  by  virtue  of  the  said  grants, 
&c.,  and  of  the  title  derived  from  thence  to  these  defendants  respectively, 
as  the  present  owners  of  the  said  lands,  under  whom  John  Eden  Farris  and 
the  other  defendants  (naming  the  other  tenants)  occupy  the  same,  aa  afore- 
said, the  said  lands  became,  and  ever  since  the  passing  of  the  said  act  have 
been,  and  now  are,  acquitted  and  discharged  of  and  from  the  payment  of 
such  two  parts  of  all  tithes  whatsoever  to  the  rector ;  admitting  his  title  to 
the  remaining  third  ;  and  stating,  that  they  have  been  informed  and  believe, 
no  more  than  one- third  has  ever  been  demanded  or  paid  by  or  to  the  rector 
since  the  surrender  of  the  priory  and  the  said  act.  They  deny,  that  they  or 
any  of  them  have  ever  received  any  part  of  the  tithes  due  in  respect  of  the 
said  lands,  or  that  the  other  defendants  have  paid  ur  accounted  with  them 
for  the  said  tithes  ;  but  admit,  that  the  rents  are  proportionably  higher  by 
reason  of  the  exemption  claimed  by  the  defendants  from  the  payment  of 
more  than  one-third  of  the  tithes  to  the  rector. 

The  defendants  went  into  parol  evidence,  that  the  occupiers  have  paid 
only  a  thirtieth  and  not  a  tenth  as  a  satisfiaction  for  all  tithes ;  and  that 
tithe  in  kind  was  never  taken  from  the  land  in  the  occupation  of  the  defen- 
dants. 1  hey  also  produced  a  copy  of  the  record  of  the  grant  from  queen 
Elizabeth  to  Wiseman,  comprising  all  the  tithes  of  the  manor  of  Long 
Barnes  within  the  parish  of  Bishop  Rodinge  ;  a  conveyance  in  fee*  dated  the 
7th  of  June  23d  Elizabeth,  of  two  parts  of  idl  the  tithes  by  Wiseman,  an- 
other conveyance  of  the  manor  and  two  parts  of  the  tithes,  dated  the  19th 
of  June  !0t{8,  and  several  other  conveyances,  by  which  they  derived  their 
title,  down  to  the  present  time. 

Mr.  Romiliy  and  Mr.  Leach  for  the  plaintiff. — This  defence  is  the  same  as 
a  prescription.  The  present  Attorney  General  argued  the  late  case  of  Sirutt 
V.  Baker  {}),  before  the  Lord  Chancellor,  as  a  case  of  prescription.  How  is 
the  rector  to  meet  such  a  case  ?  It  is  necessary  for  the  defendants  to  state  a 
title  to  repel  the  title  of  the  rector,  and  to  state  the  lands  over  which  he  claims 
a  prescription.  In  Gough  v.  Coliins  (2)  an  account  of  tithes  was  decreed, 
because  the  defendants  had  not  set  forth  the  lands  in  respect  of  which  they 
claimed  a  modus.  It  is  perfectly  settled,  that  where  the  defendant  sets  up 
an  exemption,  he  must  describe  the  lands,  in  respect  of  which  he  claims  it. 
The  greatest  injustice  will  arise,  if  the  defendants  can  claim  an  exemption 
in  this  loose  way.  A  decree  for  an  account  in  this  cause  can  never  pre- 
judice them  in  another  cause.  The  bill  is  filed  upon  the  legal  title  of  the 
rector,  without  any  knowledge  of  this  claim  of  title  to  tithes.  Why  should 
the  plaintiff  do  more  than  set  out  his  own  title }  A  decree,  such  as  the  de- 
fendants desire,  would  overturn  the  course  of  the  court  of  exchequer* 

Mr.  Piggoitwad  Mr.  Thompson  for  the  defendants. — This  bill  ought  to  be 
dismissed,  upon  the  authorities,  and  recent  authorities:  Strutt  y.  Baker, 
which  was  decided  upon  recent  cases  in  the  court  of  exchequer,  and  in 
which  the  question  was  precisely  the  same  as  in  this  cause.    The  bill  was 

(1)  Ante,  p.  421.  (I)  Anu,  p.  349,  dismissed 
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upon  the  plainest  principle;    that  the  account  is  consequential 
upon  the  legal  title ;   and  it  is  the  proTince  of  a  court  of  law  to  decide 
it^  if  the  title  is  disputed.      In  all    these  cases  the  plaintiffs  claimed, 
either   an  issue,  or  that  the  bill  should  be   retained  :    but  neither  was 
-granted,  and  the  bill  was  dismissed  in  all.      Those  cases  are  collected, 
and  the  principles  extracted  from  them,  in  the  new  edition  of  Bacon*s 
Abridgment ;  and  all  the  objections  now  made  are  there  answered.     To 
Scott  V.  j^tretf  and  Edwards  v.  Lord  Fernon,  another  case  is  there  added,  Maic- 
bey  V.  Edmead,  illustrating  the  distinction  between  a  modus  and  an  absolute 
unqualified  denial  of  the  right  to  tithes.     Upon  these  anthorities  the  prin- 
ciple is  dear,  that  where  the  title  to  the  tithes  is  disputed,  that  is  sufiicient 
to  oblige  the  plaintiff  to  establish  it  at  law  :  the  jurisdiction  of  this  court 
being  merely  consequential  upon  the  legal  title :  vi:,  to  take  the  account. 
If  the  title  is  denied,  there  is  no  difference  lictween  tithes  and  any  other 
property.    li  is  nothing  but  an  ejectment  bill,  if  the  title  is  disputed.    For 
a  long  time  it  was  lawful  for  lords  of  manors  to  endow  religious  houses, 
and  even  for  a  long  time,  though  not  so  long,  to  endow  laymen.    There 
is  a  total  want  of  precision  in  considering  this  as  a  modus.     It  is  a  total 
denial  of  title.     As  to  the  objection,  that  the  answer  does  not  set  forth  a 
description  of  the  lands,  if  the  answer  is  not  sufficient,  they  ought  to  have 
excepted.     In  Oough  v.  ColhM,  the  defendants  had  other  lands  in  that 
parish,  with  respect  to  which  they  did  not  claim  a  modus ;  therefore  there 
was  necessarily  a  general  account  $  because  the  right  to  tithes  in  general 
was  admitted.    This  bill  ought  clearly  to  be  dismissed  as  to  the  two-thirds 
of  the  tithes ;  and  upon  the  authority  of  StruU  v.  Baker,  it  ought  to  be  dis« 
missed  generally.     There  is  a  remarkable  correspondence  between   the 
cases ;  and  the  answer  in  that  had  taken  exactly  the  same  course  as  in  this. 
No  case  can  be  more  destitute  of  equitable  grounds.     A  mere  dry  question 
of  legal  title  appears  upon  this  record.     Bills  of  this  sort  have  been  uni- 
formly dismissed  by  the  court  of  exchequer ;  and  the  Lord  Chancellor  in 
that  instance  adopted  the  distinction  fully. 

M<uier  <fthe  Roils. — I  am  not  satisfied  as  to  Strutt  v.  Baker,  Why  am 
I  not  to  give  an  account  of  that,  to  which  the  plaintiff  has  a  right  ?  Can 
the  defendants  meet  the  rector  by  saying,  that,  not  disputing  his  title,  he 
has  no  right  to  the  account  ?  You  contend,  that  if  you  satisfy  me,  the 
plaintiff  has  no  right  to  the  account  of  the  two- thirds^  he  shall  not  have  an 
account  of  the  one-third,  which  is  not  disputed 

But  without  entering  into  the  question  before  the  Lord  Chancellor 
in  Strutt  v.  Baker,  can  you  upon  this  answer  contend,  that  the  bill  ought  to 
foe  dismissed  }  Upon  this  answer  you  admit  the  plaintiff's  title  to  one- 
third  of  the  tithes,  and  submit  to  be  examined  upon  interrogatories.  How 
.  can  you  after  that  submission  have  the  bill  dismissed }  There  are  only  two 
ways  of  meeting  a  bill  for  tithes,  where  the  right  is  admitted;  either  by 
saying,  they  are  ready  to  account  for  them,  or,  that  they  have  set  them  out. 
He  cannot  bring  his  action  tiU  he  knows  what  his  tithes  are.  He  has  a 
right  to  know  what  they  are.  I  am  therefore  very  clearly  of  opinion  so  fur 
"with  the  plaintiff,  that  the  defendants  must  upon  this  submission  come  to 
an  account  as  to  one -third. 

It  is  a  mistake  to  say,  that  in  Garhons  v.  Barnard  (1)  the  bill  was  dis- 
missed. The  lordB  were  of  opinion  he  had  not  proved  his  title  sufficiently:  but 

-  they  granted  an  issue.  The  impropriator  had  the  common  law  title.  The  vicar 
'  filed  his  bill  for  agistment  tithe.  The  defendant  as  impropriator  insisted,  the 
'  vicar  was  not  endowed  of  those  tithes ;  and  claimed  them  as  impropriator ; 
•  insisting  by  his  answer,  that  the  court  ought  either  to  dismiss  the  bill  en- 
tirely, or  grant  an  issue.  The  court  of  exchequer  thought,  the  vicar  had 
proved  his  title  against  the  rector :  the  house  of  lords  thought,  he  had  not ; 

-  and  that  it  was  a  fit  case  for  the  decision  of  a  jury  ;  the  appellant  prayed, 
that  the  decree  should  be  reversed,  or  an  issue  directed  ;  and  the  house  of 
lords  granted  an  issue.  How  could  that  be,  if  it  is  a  general  rule  not  to 
retain  the  bill^  because  the  title  is  denied  ? 

(1)  ^nitf  p.  380.  Of 
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1800.  Of  what  u«e  is  it  that  1  should  dismiss  this  biU^  tliai  the  plaUitiff  inaj  file 

roxcROFT  another  bill  for  an  account  of  one-third  of  the  tithes?  When  he  has  proved 
hie  right,  which  he  must^  why  should  he  not  have  the  account  upon  this 
bill  as  well  as  upon  any  other  ?  I  admit  the  title  must  be  established,  if  it 
is  denied :  but  if  it  is  established,  why  should  not  the  account  be  taken 
upon  that  bill  as  well  as  upon  another  ?  You  admit  bis  title  to  one-third ; 
bu(  desire,  that  he  shall  not  have  an  account  of  that  upon  this  bilL  I  cer- 
tainly shall  not  decree  the  two-thirds,  till  his  title  is  established. 

For  the  Defendants. — An  issue  was  directed  in  that  <^ise  upon  a  very  differ- 
ent ground.  The  principle  was,  that  as  the  rector  has  the  title  at  law,  the 
court  of  exchequer  were  wrong  in  deciding  without  giving  him  an  oppor- 
tunity of  trying  that  title  at  law.  In  the  clearest  c^s^  of  a  modus  the  court 
will  not  decide  without  a  trial,  if  desired.  The  other  cases  are  unifomx  in 
recognizing  the  principle^  and  acting  upon  it,  that  where  the  title  is  legal, 
the  court  will  dismiss  the  bill.  As  to  the  objection,  that  the  plainUff  ought 
not  to  be  put  to  file  another  billj^it  might  be  more  convenient  in  many  cases 
to  prevent  a  new  bill.  The  Lord  Chancbllob  in  SlTutt  v.  Baker  expresses 
his  satisfaction  at  those  cases  in  the  court  of  exchequer.  As  to  the  two- 
thirds  there  can  be  no  doubt,  the  bill  must  be  dismissed:  as  to  the  other 
third,  the  precise  point  was  before  the  Lord  Chancbllor  in  that  case  ;  and 
his  lordship  rejected  the  idea  of  decreeing  partially  upon  the  subject  not  in 
dispute,  deciding  against  the  plaintiff  upon  the  rest.  The  actual  payment 
of  one-third  is  very  strong,  much  stronger  than  the  case  of  retainer.  Ano- 
ther question  is,  whether  the  defendants  ought  to  have  been  put  to  the  ne- 
cessity of  exposing  all  tlieir  title  deeds  to  this  plaintiff,  to  see  if  he  can  pick 
a  hole  in  the  title,  and  undo  an  enjoyment  of  such  a  course  of  time,  from  the 
reign  of  queen  Elizabeth.  The  grant  of  queen  Elizabeth  to  a  layman  put  a 
complete  end  to  the  title  of  the  rector  ;  and  the  production  of  that  grant, 
and  the  evidence  that  they  had  not  paid  more  than  a  thirtieth,  would  have 
been  sufficient.  Upon  such  a  case  the  plaintiff  would  have  been  nonsuited 
at  law. 

Mr.  Romilly  in  reply .-^It  is  a  new  principle,  that,  because  a  plaintiff  has 
demanded  something  more  than  he  is  entitled  to,  a  court  of  equity  is  not  to 
give  him  that,  to  which  he  is  entitled.  SiruU  v.  Baker  is  the  only  case 
bearing  the  least  resemblance  to  it ;  for  in  all  the  rest  the  plaintiff  demanded 
the  whole  tithe ;  and  the  court  being  of  opinion,  that  he  was  not  entitled 
to  the  whole,  or  at  least  not  without  a  trial  at  law,  dismissed  the  bill*  But 
this  case  is  very  different  from  Struttv.  Baker;  for  this  plaintiff  did  not 
know  the  claim  of  the  defendants,  when  he  filed  his  bill  upon  his  right  to 
tithes :  but  in  that  case  the  plaintiff  himself  stated  the  claim  of  the  de- 
fendant ;  and  he  brought  the  bill  on  puipose  to  try  it.  These  defendants  do 
not  pretend,  that  they  have  set  out  their  tithes.  Is  it  a  ground  for  r^nsii^ 
the  plaintiff  a  decree,  that  they  say  they  are  willing  to  account  ?  The  com- 
mon course  in  the  court  of  exchequer  is  to  move,  that  the  defendant  may  be 
peripitted  to  pay  in  what  he  admits  to  be  due;  and  then  the  plaintiff  goes 
on  at  the  peiil  of  costs,  if  he  does  not  establish  his  right  to  more.  To  op- 
pose the  common  law  right  of  the  rector  there  must  be  some  defence  stated 
upon  the  record  :  otherwise  the  plaintiff  does  not  know  what  is  the  aiatter 
in  i80ue.  I  repeat,  that  this  defence  is  the  same  as  a  prescription.  The 
present  Attorney- General  argued  Strutt  v.  Baker,  not  as  being  like  a  prescrip- 
tion, but  as  being  exactly  a  prescription  -,  contending,  that  there  could  qot 
be  a  prescri))tipn  de  nqn  decimq^f^o  in  a  qiue  esWe*  The  nature  of  pjrescrip- 
tion  is,  that  fron^  long  usage  some  gr^n^  must  be  presumed.  It  proceeds 
upon  the  presumptiop  of  9oipe  gr<iat  of  the  tithes  in  very  remote  times  to 
the  owner  of  the  laqd.  Why  not  presume  a  grant  of  two-thirds  as  well  as 
of  all  the  tithes  ?  It  is  only  upon  that  ground  that  Edwards  v.  Lord  Fernom 
and  Mawbey  v.  Edmead  have  any  application.  Then  the  person  who  pre- 
scribes must  state  upon  the  record  either  at  law  or  in  equity,  what  are  the 
lands  for  which  he  claims  prescription.  Sq  in  the  case  of  a  modus,  in  ppipt 
of  principle  it  is  exactly  the  same  as  a  prescription.  No  distinction  is  shewn 
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between  a  dainr  of  exemptioQ  from  all  tithes,  or  of  a  modu^  for  a  particular        1800* 
&rm^  and  the  case  upon  which  the  court  has  now  to  decide.     It  is  perfectly     foxcroft 
^ttled>  that  where  the  defendant  sets  up  any  exemption,  he  must  state  upon 
the  record  the  lands  in  respect  of  which  he  claims  to  set  up  that  ancient 
composition  that  he  caUs  a  modus.    It  would  be  the  greatest  injustice,  if  a 
defendant  could  state  an  exemption  in  this  loose  way,  then  prove  it  without 
it's  being  possible  for  the  plaintiff  to  know  to  what  it  was  to  apply>  and 
then  desire  to  have  the  bill  dismissed »  or  an  issue.  There  must  be  two  facts 
ascertained  :  first,  what  are  the  lands  -,  secondly,  whether  they  are  exempt 
from  tithe.     In  Sirutt  v.  Baker,  the  whole  of  the  defence  was  stated  upon 
the  record;  and  the  lord  ^chancellor  relies  upon  that.    That  case  is  totally 
dijferent  in  that  respect.     This  plaintiff  is  brought  here,  knowing  nothing 
of  the  case  previously ;  and  then  is  told  for  the  first  time,  that  he  may,  if 
he  pleases,  have  an  issue. 

The  evidence  is  open  to  much  observation.  Some  title  deeds  are  now 
produced  a^  to  the  lands  of  Pochin,  for  which  this  exemption  is  claimed,  of 
which  no  pne  knows  any  thing  at  this  moment.  Those  deeds  prove  the 
lands  to  be  90  acres  :  but  the  witnesses  speak  of  only  77.  Nothing  is  de- 
sired hv%  an  account  of  tithes  :  which  is  on^y  for  two  years.  There  is  no- 
thing to  prevent  their  trying  their  title  ;  and  in  Gough  v.  CoUins  the  ground 
was^  that  it  could  not  possibly  prejudice  the  title  :  but  the  decree  for  a^ 
account  was  made  only  to  give  the  defendant  an  opportunity  of  trying  his 
tide  in  a  future  suit.  It  is  not  necessary  for  the  plaintiff  to  desire  the  de- 
fendants to  set  out  their  defence.  The  objection,  that  the  plaintiff  ought  to 
have  excepted,  because  the  defendant  to  a  inll  for  tithes  has  not  stated  his 
clefence  properly,  is  perfectly  new.  Is  the  plaintiff  to  require  him  to  state 
it  properly  ?  (Jould,  he  be  so  advised  ?  There  ha^^  been  a  case,  where  a 
rector  filed  a  bill  for  tithes  :  there  was  a  good  defence  :  but  the  defendant 
could  not  frame  his  defence  as  he  wished  :  an  imperfect  answer  was  put  in, 
and  the  plaintiff  replied  to  it :  the  defendant  prayed  to  be  permitted  to 
^mendj  stating,  that  he  had  been  deceived  by  this  mode ;  but  the  court  re- 
fiised  to  permit  him  to  amend.  That  is  the  argviment  here.  Can  the  court 
^y,  that  because  the  plaintiff  has  not  excepted,  therefore  the  defence  must 
be  considered  as  well  stated  ?  It  would  overtmn  all  the  course  of  pleading. 
Some  of  the  defendants  speak  of  their  lands  >  others,  of  part  of  their  lands. 
Besides  that,  they  claim  as  to  particular  lands.  All  the  lands  the  witnesses 
speak  of  do  not  amount  to  any  thing  like  400  acres. 

It  is  impossible  for  them  even  to  have  an  issue.  As  to  an  action  upon 
the  statute,  it  is  quite  new  in  this  sort  of  case  to  insist,  that  the  rector  shall 
bring  an  action  upon  the  statute  before  he  shall  be  entitled  to  file  a  bill. 
The  first  piece  of  evidence  is  the  grant  of  queen  Elizabeth,  upon  which  they 
rely.  It  is  quite  clear  the  queen  could  not  grant  the  whole  tithe ;  for  they 
admit  the  plaintiff's  title  to  one-third.  They  say,  it  is  a  grant  of  the  tithes 
of  the  manor  of  Long  Barnes.  That  ma^or  appears  only  on  their  deeds. 
There  is  np  proof  that  there  is  any  such  manor  as  Long  Barnes.  In  one 
of  the  latter  deeds  it  is  caUed  the  manor  or  reputed  manor.  There  is  no 
evidence  whatsoever  as  to  that  manor.  Upon  Gough  v.  Collins,  and  the 
other  cases,  the  evidence  pught  to  be  entirely  laid  out' of  the  case ;  and  thpre 
ought  to  be  neither  issue  nor  inquiry ;  but  the  court  ought  to  decree  an 
account  of  tithes.  Above  all,  the  plaintiff  would  choose  to  have  the  bill 
dismissed,  rather  than  an  inquiry  to  what  lands  in  the  occupation  of  the 
defendants  the  exemption  applies. 

Maslter  of  the  i2o|2#.— This  case  haft  been  extremely  well  argued  -,  and 
wpia  much  pressed  o^  both  sides.  For  the  plaintiff  it  was  contended^  that 
upon  the  defect  of  the  answer  I  should  proceed  to  give  him  an  account  of 
tithes  for  two  years ;  as  if  no  evidence  was  produced  sufficient  to  entitle  the 
dc^caoiidaiits  to  prove,  if  they  can,  that  the  plaintiff  is  not  entitled  to  two- 
thirds  I  and  I  will  first  consider  that  point,  before  I  proceed  to  the  objec- 
tions n^ade  by  the  defendants,  insisting  that  the  plaintiff  is  not  entitled  to 
any  tithes  at  all. 

The 
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1  dOO .  The  plaintiff  does  Dot  seem  to  be  doubtful,  as  to  ivhat  the  lands  are,  whidl 

FoxcROFT  the  defendants  occupy  :  but  he  claims  tithe  of  all  the  lands,  of  which  they 
are  in  the  occupation.  They  could  not  conceive,  that  the  rector  could  have 
any  doubt  as  to  what  lands  they  occupy.  They  put  in  an  answer,  admitting, 
they  are  occupiers  of  lands  within  the  parish.  They  certainly  do  not  state, 
what  those  lands  are ;  for,  independent  of  the  practice  of  the  court,  no  eom- 
mon  man  could  think  it  necessary.  There  is  nothing  in  the  bill  pointing  to 
any  doubt.  But  they  admit,  they  have  several  farms,  lands,  &c.  within  the 
parish  ;  and  they  admit  the  plaintiff's  right  to  one-third  of  the  tithes  of  all 
the  lands  they  occupy  :  but  they  insist,  that  their  respective  landlords  are 
entitled  to  two-thirds  of  all  the  tithes  of  all  the  lands  in  their  occupation* 
ln%consequence  of  this  the  bill  was  amended  :  the  plaintiff  finding,  they  ad-  * 
mitted  his  title  to  one  third,  meaning  to  insist  upon  a  right  in  their  landlords 
to  the  other  two-thirds^  as  belonging  to  them  and  not  to  the  plaintiff.  He 
then  makes  the  landlords  parties ;  and  introduces  into  the  bill  their  allega- 
tion ;  and  desires,  that  they  may  set  forth  what  they  claim.  The  landlords 
by  their  answer  state,  that  the  other  defendants  hold  as  tenants  to  them 
certain  farms,  lands,  &c.  within  the  parish.  They  admit  him  to  be  entitled 
to  one-third  of  the  tithes  ;  but  insist,  that  a  considerable  part  of  such  farms, 
lands,  8cc.  consisting  of  about  490  acres,  are  exempt  from  the  payment  to 
the  rector  of  more  than  one-third ;  they  as  landlords  claiming  the  other 
two  thirdis. 

To  this  answer  the  plaintiff  replies ;  and  it  is  said  to  be  the  course  of  the 
court  of  exi:hequer,  that  if  the  defendant  does  not  state  particularly  such 
lands,  out  of  which  he  claims  tithes,  or  a  portion  of  the  tithes,  the  plaintiff 
is  under  a  difficulty,  that  the  court  will  not  impose  upon  any  plaintiff  i  there- 
fore  if  he  takes  issue  upon  the  answer,  and  lets  the  defendant  go  to  i^soe 
and  examine  evidence,  still  he  is  entitled  to  a  decree  for  tithes  in  kind. 
Cases  may  have  happened,  where  the  plaintiff  has  sustained  an  injury  for 
want  of  the  defendant's  going  into  such  a  statement  of  the  particulars  of  his 
defence  :  but  this  is  such  a  trap  for  a  defendant,  as  I  sitting  here  will  never 
permit,  to  take  issue  upon  the  answer,  let  the  defendant  go  into  evidence^ 
and  then  say,  it  is  no  matter  what  the  evidence  is ;  it  is  not  stated  so,  that 
the  plaintiff  cin  pray  a  decree.  It  would  have  been  better  to  have  set  down 
the  cause  upon  bill  and  answer.  Instead  of  that  he  has  taken  issue  ;  and  a 
great  deal  of  evidence  has  been  gone  into  ;  and  the  question  now  is,  whether 
it  is  to  be  read }  I  cannot  say,  a  primd  facie  case  is  not  made  by  the  defend- 
ants ;  and,  because  they  have  not  set  forth  a  particular  description  of  the 
lands,  the  plaintiff  is  to  have  a  decree. 

As  to  Gough  V.  ColUns  (I),  LordTnuRLow  had  great  doubt,  whether  Sir 
Thomas  Sbwel  did  right  in  making  the  decree  without  farther  inquiry.  I 
should  not  satisfy  my  conscience  by  making  a  decree  as  the  plaintiff  desires. 
I  will  not  conform  to  those  cases,  if  I  see,  injustice  will  arise  by  so  doing'. 
The  plaintiff  cannot  complain,  that  the  defendants  have  not  set  out  that^ 
which  it  is  to  be  presumed  they  would,  if  called  for.  I  am  of  opinion  there- 
fore, that  the  defendants  have  properly  given  primd  facie  evidence,  that  two- 
thirds  of  the  tithes  belong  to  the  landlords ;  at  least,  that  they  have  laid  a 
su^cient  ground  to  admit  them  to  call  upon  him  to  make  good  his  title  in 
a  court  of  law  to  the  two-thirds.  They  submit  to  be  examined  upon  inter- 
rogiltories.  If  the  plaintiff  wished  to  know,  what  the  lands  were,  why  did 
he  not  call  for  that  examination  ?  No  :  he  says,  he  means,  they  shall  not 
set  them  out,  till  it  is  too  late.  '  * 

The  next  consideration  is,  how  far  are  the  defendants  justified  in  what 
they  desire,  after  the  evidence  they  have  gone  into.  I  do  not  mean  to 
cide  upon  the  title,  as  set  forth.  That  must  be  the  subject  of  farther  u 
quiry  in  an  issue  or  an  action.  But  they  say,  notwithstanding  that  submis- 
sion in  the  answer,  that  the  bill  should  be  dismissed,  not  only  as  to  the 
two-thirds>  but  also  as  to  the  one-third .  Without  entering  into  the  question 
of  what  Mras  in  contest  before  the  Lord  Chancellor  in  Strutt  v.Baker;  I  can- 
not 
(8)  4ilnte,  p.  34y. 
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not  tliink,  that>  where  there  is  such  a  submission  as  to  one-third  of  the  tithes,         18(k>. 
I  am  to  dismiss  the  bill.    It  does  not  appear^  and  the  counsel  cannot  inform      foxcroft 
me,  that  there  was  such  a  submission  in  Struti  v.  Baker,    If  there  had  been, 
1  thinks  the  Lord  Chancellok  would  have  acted  upon  it.     But  there  is  tliat 
submission  in  this  case ;  and  I  will  bind  them  by  it. 

The  question  then  is,  whether  they  have  made  such  a  case  as'  entitles 
them  now  to  dismiss  the  bill  as  to  the  two-thirds.  I  believe,  there  may  have 
been  instances,  in  which  it  was  so  clearly  a  case  at  law,  that  the  court  may 
have  left  the  plaintiff  to  make  out  his  right  at  law,  before  he  could  call  for 
on  accoimt.  The  principle  is  clear,  that  the  account  only  arises  upon  the 
legal  right ;  and  if  there  is  primd  facie  evidence  against  it,  it  must  be  proved 
at  law,  if  there  is  the  least  doubt,  before  the  court  will  act  upon  it.  I  never 
will  in  such  a  case  decree  an  account,  if  the  least  doubt  appears  against  the 
legal  right,  before  it  is  established.  Garnons  v.  Barnard,  the  last  ca^e  upon 
the  subject,  subsequent  to  all  the  others,  is  decisive  against  the  claim  to  have 
the  bill  dismissed.  The  bill  was  filed  by  the  vicar,  who  has  not  the  common 
law  right,  against  the  impropriator,  who  has.  The  court  of  exchequer  were 
satisfied,  that  the  vicar  had  made  out  a  sufficient  case  to  entitle  him  to  the 
tithes  demanded.  They  thought,  he  had  proved  a  legal  right.  The  house 
of  lords  thought,  it  was  not  sufiiciently  made  out ;  at  least,  not  proved,  as 
it  ought  to  be  in  point  'of  law,  viz.  in  a  court  of  law  $  and  the  impropriator 
insisted,  that  therefore  the  bill  ought  to  be  dismissed,  or  the  legal  right 
established  in  a  court  of  law.  The  house  of  lords  agreed* so  far  with  the 
▼icar,  that  they  did  not  dismiss  the  bill,  and  leave  him  to  make  out  his 
right,  as  he  could  :  but  they  granted  an  issue.  It  is  now  said,  the  issue 
was  determined  in  favour  of  the  vicar. 

To  apply  the  principles  of  that  case  to  this  :  there  is  primd  facie  evidence 
given  to  me,  that  as  to  all  the  lands  in  their  possession  or  the  greatest  part 
of  them,  they  have  a  grant  under  queen  Elizabeth.  Till  the  lands  are  set 
forth  it  would  be  hard  :  when  they  are  set  forth,  what  will  be  the  hardship  ? 
There  seems  to  be  an  objection  made  by  the  plaintiff*s  coun8el  to  an  action 
upon  the  statute.  Why  is  that  ?  The  point,  I  think,  would  arise  in  an  ac- 
tion upon  the  statute  better  than  in  any  other  way.  But  it.  is  indifferent  to 
me,  whether  it  is  tried  in  an  action  or  an  issue. 

I  am  inclined  to  direct  an  account  of  one -third  of  the  tithes,  and  that  the 
defendants  shall  set  forth  the  quantity,  quality  and  description,  of  the  seve- 
ral lands  in  their  respective  occupation,  and  to  retain  the  bill,  with  liberty 
to  bring  an  action  upon  the  statute  -,  the  defendants  to  admit;  they  had  set 
out  one  third,  and  had  subtracted  two-thirds.  What  objection  is  there  to 
that? 

•  For  the  plaintiff. — If  there  is  the  slightest  evidence,  we  all  know,  the  jury 
will  decide  against  the  parson.  The  plaintiff  would  prefer  to  have  the  bill 
dismissed. 

Master  of  the  i?o//«.— It  was  very  easy  for  him  to  have  called  upon  the 
defendants  to  state  the  lands.  I  cannot  satisfy  my  conscience  in  giving  him 
an  account  of  two  years*  tithes,  to  which  I  do  not  think  him  entitled.  It 
would  be  catching  the  defendants.  Therefore  if  he  will  not  take  an  issue, 
I  will  direct  the  account,  as  to  the  one-third,  and  as  to  so  much  as  seeks  an 
account  of  the  two-thirds,  dismiss  the  bill^  It  is  wild  to  suppose,  the  de- 
fendants have  not  a  right  to  have  the  question  as  to  the  two-thirdis  tried  at 
■  law. 

The  account  was  directed  as  to  one-third ;  and  as  to  two-thirds  the  bill 
was  dismissed  3  the  plaintiff  declining  to  go  to  law.  ^ 


M.41 
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Id  A  hill  for 
titlic  of  fish, 


interested  in 
Hny  one  parti 
cular  adren- 
tiirc,  must  be 
made  purtiea. 


1800.  M.  41  Geo.  3.     1800.    Scacc. 

Coppard  V.  Page  and  others.     [Forrest,  1.] 

TH  IS  was  a  bill  for  the  tithe  of  fish  caught  in  the  port  of  Hastings  ;  and 
the  only  ques<tion  was,  whether  it  was  brought  against  the  proper  par- 
all  the  pcr^Dns    ties  ?     The  defendants  were  proprietors  of  different  fishing-boats  at  Has- 

tings.  It  appeared  thtit  there  were  a  number  of  boats  en) ployed  in  tlie 
fishery,  and  that  the  adventurers  in  each  consisted  of  the  owners  of  the 
boat,  the  owners  of  the  nets,  and  the  master  and  crew  of  the  boat,  among 
whom  the  proceeds  of  each  boat  were  arbitrarily  divided,  according  to 
agreement :  the  masters  of  the  boats  made  the  division,  and  were  acconnt- 
able  for  the  amount  of  each  person*s  share. 

Flumer  and  Peinbertoni  for  the  defendants,  objected  :  that  the  bill  did 
not  comprehend  aU  the  parties  interested  in  the  question  $  for  that  the 
owners  of  the  nets,  and  the  masters  and  crew  of  the  boats,  were  entitled  to 
a  share  of  the  profits,  &nd  therefore  should  have  been  made  parties  to  the 
bill. 

Richards  and  Hall,  for  the  plaintiff,  insisted,  that  it  would  be  impossible 
for  the  rector  to  succeed,  if  all  the  persons  engaged  in  the  fishery  must  be 
made  parties ;  and  as  the  masters  of  the  boats  make  the  division,  distri- 
bute the  shares  of  the  profits,  and  are  accountable  for  the  amoont,  they  are 
the  proper  persons  against  whom  to  bring  the  bill,  in  the  Hsme  manner  as 
an  innkeeper,  being  the  person  responsible  for  the  tithe  of  agistment  of  cat- 
tle depastured  by  him,  the  bill  must  be  brought  against  him,  and  not 
against  the  owners  of  the  cattle.  But  at  any  rate,  this  objection  is  not 
properly  made,  as  it  is  in  the  nature  of  a  plea  in  abatement ;  a  plea  in 
abatement  must  shew  who  are  the  proper  parties,  and  so  ought  the  defend- 
ants in  this  case  :  not  having  done  so,  they  cannot  take  advantage  of  the 
want  of  parties  in  this  manner. 

Plunier,  in  reply.  We  do  not  contend  that  all  the  persons  engaged  in 
the  fishery  should  have  been  joined,  but  that  the  plaintiff  ought  to  have 
selected  all  those  engaged  in  any  one  particular  adventure  )  the  master,  the 
crew,  and  the  owners  of  the  nets  of  each  boat,  constitute  a  separate  adven- 
ture ;  and  all  those  who  are  to  share  in  the  profits  of  any  one  adventure, 
ought  to  have  been  made  parties  to  the  bill.  The  master  of  the  boat  is 
only  the  agent  for  the  other  parties,  who  are  all  equally  interested  in  the 
question.  There  is  a  distinction  between  a  plea  in  abatement  and  the  ob- 
jection now  made:  by  the  defendants*  answer,  the  plaintiff  is  apprised  that 
there  are  other  parties  concerned  -,  and  he  might  have  called  upon  the  de- 
fendants by  interrogatories,  to  state  who  they  were.  It  is  not  usual,  in  an 
answer,  to  do  more  than  to  apprise  the  plaintiff  that  there  are  other  parties 
concerned. 

The  court  being  of  opinion  that  all  the  persons  interested  in  one  particu- 
lar adventure  should  have  been  joined. 
The  bill  was  dismissed. 


1801. 

J.  S.  demiited 
lands  to  the 


M.  42  Geo.  3.     1801.    C.  P. 
Doe,  dem.  Pellatt  v.  Ferrars.   [2  Bos.  &  Pull.  S42.] 

THIS  ejectment  was  tried  before  Hbath  J.  at  the  Lent  Surrey  Assizes, 
and  a  verdict  found  for  the  plaintiff  as  to  certain  lands  called,  the 

rectorofD.  for  Sharps,  situate  in  the  parish  of  Beddington,  subject  to  the  opinion  of  the 
forty  years  at  a  "  '^  „wv«,*. 

ceruik  rent ;  «>^'*« 

in  the  lease  the  rector,  after  covenanting  for  payment  of  the  rent,  further  granted  to  J.  S.  the  tithe  of 
oats  of  the  parish  of  D.;  the  lease  also  contained  a  proviso  for  re-entry  in  case  the  rent  sbonld  be  in  arrear, 
or  J.  S.  his  heirs,  &c.  should  be  dii^tarbed  by  the  rector  or  bis  assigns  in  the  receipt  of  the  tithe :  and  con- 
daded  with  a  covenant  on  the  part  of  J.  S.  that  the  rector  should  quietly  enjoy  the  lands,  under  the  covenants, 
grants,  and  agreements  contained  in  the  lease.  After  the  expiration  of  the  lease,  the  rectors  continued  to  bold 
the  land,  but  withheld  the  rent  for  more  than  20  years,  the  heirs  of  J.  S.  at  the  same  time  continoing  to  take 
the  tithe  of  oats,  and  some  confusion  existing  as  to  the  respective  rights  of  the  rector  and  the  heirs  of  J.  S., 
the  latter  behig  portionists  of  the  tithes  of  the  parish  :— HeM,  that  the  possession  of  the  land  by  the  rector 
was  not  adverse,  so  as  to  let  in  the  operation  of  the  statute  of  limitations. 
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court,  whether  the  plaintiffs*  right  of  recovery  in  this  action  was  not  bar-         1801 . 
red  by  the  statute  of  limitations.  pellatt 

The  lessors  of  the  plaintiff,  who  were  lords  of  the  manor  of  Beddington, 
sought  to  recover  these  lands  as  parcel  of  the  manor,  and  the  defendant, 
who  was  rector  of  the  parish  of  Aeddiugton,  disputed  their  title,  claiming 
them  as  parcel  of  the  rectorial  glebe.  The  lords  of  the  manor  of  Beddington 
had  the  right  of  presentation  to  the  rectory  ;  and  were  also  entitled  to  u 
portion  of  the  tithes.  At  various  times  there  had  been  a  mutual  inter- 
change of  lands  and  tithes  between  the  lords  of  the  manor  and  the  rectors, 
which  had  given  rise  to  much  confusion  concerning  their  respective  rights. 
To  prove  possession  in  the  lessors  of  the  plaintiff  a  deed  was  produced,  dated 
on  the  18th  of  November,  1703,  by  which  the  then  lords  of  the  manor 
demised  to  one  Richard  fteddall,  parson  of  Beddington,  the  lands  in  ques- 
tion (among  others)  for  forty  years,  "  yielding  and  paying  therefore  yearly 
during  the  said  term,  the  sum  of  forty- three  shillings  and  fourpieaee,  and 
also  paying  and  delivering  yearly  during  the  said  terra  at  the  barn-door,  in 
the  yard  of  the  mansion-house,  all  the  tithe-straw  both  of  wheat  ftnd  rye, 
coming  and  growing  within  the  parish  of  Beddington,  and  also  seven 
.fjuarters  of  wheat,  four  quarters  of  rye,  and  thirty  quarters  of  barley/*  The 
deed  then  went  on,  "  and  the  Said  Richard  Reddsdl,  for  himself,  his  exe- 
cutors, &c.  doth  covenant,  promise,  and  grant  to  and  with  the  said  sir  J.  J. 
&c.  (the  lords  of  the  manor),  their  heirs,  &c.  that  he  the  said  Richard  Red- 
dall  shall  not  only  well  and  truly  pay,  or  cause  to  be  paid  from  time  to 
time,  and  at  all  times  during  the  continuance  of  this  present  demise  unto 
the  said  sir  J.  J.,&c.  their  heirs,  &e.  the  said  yearly'rent  of  forty-three  shil- 
lings and  fourpence  at  the  said  mansion-house,  but  also  shall  and  will  deli- 
ver the  said  tithe  straw,  together  with  the  said  wheat,  rye,  and  barley,  in 
such  manner  and  form  as  the  same  shall  grow  due  and  payable  by  virtue  of 
these  presents  ;  and  further  the  said  Richard  Reddall  doth  grant  unto  the 
said  sir  J.  J.,  he,  their  heirs,  &c.  that  they  shall  have  and  enjoy  all  the  tithe- 
oats  hereafter  to  be  arising  or  growing  within  the  said  parish  of  Beddington, 
to  be  yearly  taken  by  the  said  sir  J.  J.,  &c.  their  heirs,  &c.  during  the  said 
term  (except  the  tithes  of  the  glebe  Iknds  and  portionary  hereby  demised, 
while  it  is  in  the  said  parson's  own  occupation)  ;  provided  always  that  if 
the  said  yearly  rent  of  forty-three  shillings  and  fouqjence,  or  any  part  there- 
of, shall  be  behind  find  unpaid  by  'the  space  of  one-and-twenty  days, 
.next  after  any  of  the  feast  days  on  which  the  same  ought  to  be  paid  as 
aforesaid,  l>eing  lawfully  demanded,  or  if  the  said  corn  or  straw  above-men- 
tioned be  not  well  and  truly  delivered  in  manner  and  form  aforesaid,  within 
fourteen  days  next  after  request  thereof  made  as  aforesaid,  or  if  the  said  sir 
J.  J.,  &c.,  their  heirs,  &c.  shall  be  molested  or  troubled  by  the  said  Richard 
Reddall  or  his  assigns,  in  taking  or  enjoying  the  said  tithe-oats  by  these 
|>resent8  mentioned  to  be  granted  as  aforesaid,  that  then  and  from  thence- 
forth it  shall  and  may  be  lawful  for  the  said  sir  J.  J.,  &c.  their  heirs,  &c. 
into  the  said  demised  premises,  with  all  and  singular  their  appurtenances 
to  re-enter,  and  the  same  to  hate  again  as  in  their  former  estate.**  At  the 
conclusion  of  the  deed  there  was  a  covenant  by  the  lords  of  the  manor, 
that  "  the  said  Richard  Reddall  and  his  assigns  shall  quietly  and  peaceably 
enjoy  the  said  demised  premises,  paying  the  yearly  rent,  and  under  the 
covenants,  grants,  and  agreements  before  in  these  presents  contained, 
.without  any  lawful  let  or  interruption  of  them  the  said  sir  J.  J.,  &c»  their 
heirs,  &c.  during  the  said  term.*'  To  rebut  this  evidence,  and  shew  an 
adverse  possession,  the  defendant  read  an  answer  to  a  biQ  in  equity  of  a 
late  date,  filed  by  himself  against  the  lessors  of  the  plaintiff,  for  an  account 
of  the  tithe  of  oats  which  he  then  claimed,  in  which,  though  they  did  not 
mention  the  deed  of  1703,  yet  they  referred  to  a  similar  lease  of  a  much 
older  date,  and  stated  that  such  leases  had  from  time  to  time  been  granted 
to  the  rectors  by  the  lords  of  the  manor,  and  that  about  1753,  upon  some 
dispute  between  sir  N.  H.  Carew,  the  then  lord  of  the  manor,  and  the  re- 
.verend  John  Prycc,  then  incumbent  of  the  living  of  Beddington,  the  latter 
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1801.  taking  advaDtagQ  of  the  former  being  a  mail  of  an  indolent  temper  and  ln<« 
PELLATT  attentive  to  busine88>  ivithheld  the  rents  reserved  on  the  lands  in  qnestioii^ 
TE&RARs,  ^"^  permitted  him  to  continue  to  take  the  tithe  of  oats.  Upon  the  above 
part  of  the  answer  being  read  in  evidence  by  the  defendant^  tiie  counsel  for 
the  plaintiff  also  read  the  following  sentence  from  the  same  answer :  "  That 
the  lessors  of  the  plaintiff  had  heard  as  truth  that  the  said  John  Pryce  did 
pay  or  deliver  to  the  said  sir  N.  H.  Carew,  divers  quantities  of  corn  and 
straw,  and  that  the  said  sir  N.  H.  Carew  did  receive  the  tithe  of  oats  within 
the  said  parish  ;'*.  which  com  and  straw  he  insisted  were  delivered  byway  of 
render,  and  the  tithe  of  oats  received  in  consideration  of  the  demise,  and  on 
the  footing  of  the  several  agreements  contained  in  the  several  leases.  No 
rent  appeared  to  have  been  paid  by  the  rector  of  Beddington  to  the  lords 
of  the  manor  since  the  year  1763  y  but  the  latter  continued  to  take  the  tithe 
of  oats  until  a  decree  made  in  favor  of  the  rector,  in  consequence  of  the 
above  mentioned  bill  in  equity.  The  present  defendant  was  instituted  to 
the  living  of  Beddington  in  the  year  1782,  and  it  was  not  till  after  that 
period  that  the  lease  of  1703,  which  had  been  lost,  was  discovered. 

A  rule  nisi  for  setting  aside  a  yerdict  having  been  obtained  in  Easter 
•term  last,  the  case  was  argued  by  Best  Serjeant  for  the  plaintiffs,  and  Shqh' 
7i£r(/and  Bayley  Serjeants  for  the  defendant ;  and  the  court  took  time  to  oon- 
.sider  of  their  opinion,  during  which  time  Lord  Alvanley  succeeding  to  the 
situation  of  Chief  Justice,  it  was  again  argued  on  a  former  day  in  this  term 
by  the  same  counsel. 

«   Arguments  for  the  plaintiffs. — It  is  perfectly  dear  that  the  statute  of  limi- 
tations cannot  operate  unless  an  adverse  possession  in  the  defendant  be 
satisfactorily  established.    Now  in  the  present  case  the  possession  of  the 
several  incumbents  of  the  living  of  Beddington  must  be  deemed  the  posses- 
sion of  the  lords  of  the  manor  of  Beddington  until  a  very  strong  qase  can 
.  be  made  out  to  prove  that  the  tenancy  under  which  the  former  originally 
.came  into  possession  of  the  premises  had  completely  determined.  But  here, 
though  the  rents  reserved  in  the  lease  of  1703  have  not  been  paid  for  above 
twenty  years  to  the  lords  of  the  manor,  still  as  (he  latter  have  been  per- 
mitted to  take  the  lithe  of  oats  up  to  a  very  recent  period,  the  possession 
of  the  incumbent  is  a  mere  possession  by  consent  of  the  lords  j  for  as  long 
as  any  part  of  the  rent  reserved  continues  to  be  paid,  the  possession  is  not 
adverse.   It  is  to  be  observed,  that  the  grant  of  the  tithe  of  oats  to  the  lords 
of  the  manor  is  not  contained  in  a  distinct  deed,  but  is  part  of  that  very  lease 
under  which  the  lands  in  dispute  were  demised  to  the  incumbents  of  the  liv- 
ing, and  forms  one  of  the  express  terms  of  the  deed.     It  is  true  that  it  is 
not  part  of  the  reddendum;  but  being  inserted  in  the  same  deed,  it  must  be 
taken  to  be  part  of  the  consideration  of  the  demise.     That  it  was  part  of 
the  consideration  is  manifest  from  the  clause  of  re-entry,  which  is  limited  to 
take  effect  not  only  in  case  of  the  rent  being  behind  or  unpaid,  but  in  case 
the  lords  of  the  manor  should  be  molested  or  troubled  in  taking  the  tithe 
of  oats.    And  this  is  strongly  confirmed  by  the  covenants  on  the  part  of  the 
lords  of  the  manor  with  which  the  deed  concludes,  that  the  lessee  shall 
quietly  enjoy  the  premises,  "  paying  the  yearly  rent,  and  under  the  cove- 
nants, grants,  and  agreements  before  in  these  presents  contained.'*     Possi- 
bly in  the  year  1753  the  Carew  feunily  finding  the  rent  reserved  too  large, 
agreed  with  the  then  rector  to  allow  him  to  retain  the  lands  in  question  for 
the  single  consideration  of  the  tithe  of  oats,  remitting  all  the  other  renders. 
Arguments  for  the  defendant. — Had  the  incumbents  of  the  living  of  Bed- 
dington been  holding  up  to  the  present  period  under  an  existing  lease, 
their  refusal  to  pay  rent  would  not  have  created  an  adverse  possession.  But 
here  the  lease  under  which  the  tenancy  commenced,  expired  in  1743,  since 
which  time  they  have  claimed  to  hold  propriojure.    The  refusal  to  pay  the 
rent  was  a  disclaimer  of  the  title  of  the  lords  of  the  manor,  and  if  the  latter 
really  had  title,  they  might  then  have  brought  their  ejectment,  to  support 
.  which  no  notice  to  quit  would  have  been  necessary.     It  is  true,   that  the 
lords  of  the  manor  have  been  permitted  to  take  the  tithe  of  oats :  but  that 

permissiota 


V. 
FB&KAR8. 


TITHE  CASKS.  497 

fiermissioii  only  continued  because  the  iacambents  did  not  know  unde^  IdOI. 
what  title  the  lords  of  the  manor  claimed  the  tithe  ;  and  at  any  rate  was  a  pellatt 
permission  by  the  incumbents  in  their  character  of  parsons  and  not  in  their 
character  of  tenants.  It  would  have  been  a  very  different  case  had  it  been 
in  evidence  that  the  incumbents  knew  that  they  had  the  common -law  right 
to  the  tithe  of  oats ;  and  that  the  lords  of  the  manor  could  not  claim  it  ex« 
cept  as  a  render  for  the  lands  in  question.  The  mere  taking  of  the  tithe  is 
not  sufficient  to  defeat  the  adverse  possession,  unless  it  has  been  taken  eo 
intuUil  as  rent.  Indeed  it  appears  that  the  incumbents  refused  to  permit 
the  lords  of  the  manor  to  take  that  which  was  expressly  reserved  as  the 
rent  -,  it  is  therefore  to  be  presumed  that  they  were  suffered  by  the  incum- 
bents to  take  the  tithe  of  oats  under  the  apprehension  that  they  were  enti- 
tled to  them  in  some  other  right  than  that  which  grew  out  of  the  lease^  and 
probably  the  confusion  arose  from  the  circumstance  of  their  being  por- 
tionists  of  the  tithe  together  with  the  rector.  Besides,  the  grant  of  the 
tithe  of  oats  is  perfectly  distinct  from  the  reservation  of  the  rent ;  and  al- 
though it  is  provided  that  the  lords  of  the  manor  shall  have  a  right  to  en- 
ter upon  the  land  in  case  of  their  being  disturbed  in  taking  the  tithe,  yet  it 
does  not  follow  that  the  tenure  of  the  land  <lepends  on  the  incumbents  suffer^ 
ing  the  lords  of  the  manor  to  take  the  tithe.  It  does  not  lie  on  the  defend- 
ant to  make  out  a  strung  case  of  adverse  possession,  but  on  the  plaintiff  to 
establish  his  own  title  clearly  and  satisfactorily. 

Lford  Alvanlby  C.  J.  If  the  rules  of  law  will  not  permit  me  to  dp 
otherwise,  I  shall  be  very  sorry  to  give  any  countenance  to  the  defence 
which  has  been  resorted  to  in  the  present  case.  And  the  more  so^  because 
the  two  parties  in  ascertaining  their  respective  rights  meet  upon  very  un- 
equal terms ;  the  one  as  the  representative  of  the  church,  being  barred  by 
DO  lapse  of  time  in  the  claim  of  any  dormant  rights,  whereas  the  other  has 
to  encounter  the  difficulties  opposed  to  him  by  the  statute  of  limitations. 
It  is  not  disputed  that  the  premises  in  question  were  demised  to  the  rectors 
of  Beddington  by  the  predecessors  of  the  present  lessors  of  the  plaintiffs, 
reserving  to  themselves  certain  rents,  and  also  the  tithe  of  oats  within  the 
said  parish.  Since  the  year  1753  the  rectors  have  ceased  to  pay  the  rents 
reserved  in  the.lease,  but  the  Carew  family  have  continued  to  receive  the 
tithe.  Possibly  therefore  at  the  time  at  which  the  rents  were  withheld,  it 
"was  agreed  between  the  then  rector  and  the  representative  of  the  Carew 
lamily,  that  if  the  latter  were  permitted  to  receive  the  tithe  as  before,  the 
Ibrmer  should  be  permitted  to  retain  the  land  demised.  Considering  there- 
fore that  this  is  a  question  to  be  submitted  to  a  jury,  and  understanding 
from  the  learned  judge  who  tried  the  cause  that  whatever  was  contested  at 
the  trial  was  submitted  by  him  to  the  jury,  I  am  of  opinion  that  the  present 
verdict  ought  not  to  be  disturbed. 

UsATH  J.  The  doctrine  of  remitter  furnishes  a  strong  analogy  in  favor 
of  the  present  lessors  of  the  plaintiffs  ;  for  the  rule  is  that  a  roan  wl\p  is  in 
by  a  ptMni  estate  shall  be  remitted  without  any  act  of  his  own,  but  by 
mere  operation  of  law,  to  his  eign^  estatie.  Now  that  rule  seems  to  me 
very  applicable  to  the  present  case,  for  it  is  clear  that  the  Carew  family 
continued  to  receive  the  tithe  of  oats,  and  therefore  should,  as  it  appears 
to  me,  be  held  to  have  received  them  in  that  right  which  they  acquired  un- 
der the  demise  by  which  they  granted  the  premises  in  question.  Besides  it 
is  to  be  recollected,  that  this  question  arises  upon  the  statute  of  limitations, 
which  always  receives  a  strict  construction  from  the  courts. 

RooKB  J.  It  is  clear  that  the  Carew  family  and  the  rectors  of  Bedding- 
ton  agreed  to  create  the  relation  of  landlord  and  tenant  between  themselves 
by  the  lease  of  1703,  and  up  to  the  present  time  the  one  has  continued  to 
receive  the  tithe  and  the  other  to  hold  the  land.  The  present  rector  at- 
tempts to  avail  himself  of  a  rule  of  law  highly  favourable  to  the  church,  by 
which  he  may  without  any  limitation  of  time  reclaim  the  tithe  granted  as  a 
consideration  for  the  enjoyment  of  the  land  in  question  by  his  predecessor, 
and  yet  prevent  the  Carew  family  from  reclaiming  their  land  by  setting  up 
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€be  statute  of  UmUatioiis  at  bar  of  their  demand.  Thi«  is  so  ui^oflt  llttll 
BbaU  be  glad  to  find  out  aay  ground  upon  which  we  may  be  enal^ed  to  de- 
feat his  attempt.  Now  it  does  appear  le  me  that  the  former  reetors  of  the 
parish  may  be  presumed  to  have  intended  to  do  justice,  and  therefoFe  to 
have  permitted  the  Carew  family  to  receive  the  tithe  of  oats  by  way  of  com- 
pensation for  the  land  which  ^ey  continued  to  hold.  If  so,  the  present 
rector  net  having  succeeded  to  the  living  till  1782^  the  possession  of  the 
premises  in  question  was  net  adverse  up  to  that  period^  and  since  that  period 
twenty  years  have  not  elapsed.  Upon  the  whole  therefore  I  think  iherc 
ought  not  to  be  a  new  trial. 

€hambrb  J-  Upon  this  question  1  have  entertained  considerable  doubts  ^ 
nor  indeed  is  my  mind  altogether  free  from  doubts  at  the  present  moment. 
Those  doubts  do  not  respect  the  justice  of  the  case,  for  that  is  most  <dearij 
with  the  lessors  of  the  plaint.  I  am  not  indeed  altogether  without  suspi- 
cion that  the  contract  entered  into  between  the  rectors  of  Beddington  and 
the  Carew  family  originated  in  simony ;  the  latter  reserving  to  tbemsdTes 
much  more  than  they  were  entitled  to,  under  the  name  of  a  compoisation 
for  the  manor-house  and  lands.  But  hovTever  that  may  be.  It  will  not  affect 
the  present  question.  If  this  case  were  to  be  again  submitted  to  a  jury,  I 
think  they  might  feurly  conclude  that  in  175d  the  then  rector  of  Beddmgtoo 
quarrelled  with  the  terms  of  his  lease,  and  though  he  refused  to  continue 
the  stipulated  renders  to  the  Carew  family,  yet  permitted  them  to  reeeife 
the  tithe  of  oats.  Possibly  at  the  trial  the  question  was  not  put  to  the  jury 
quite  so  folly  as  it  might  have  been,  but  reserved  rather  too  much  as  a  dry 
point  of  law.  Indeed  could  I  be  convinced  that  the  jury  had  considered  and 
decided  the  precise  question^  my  doubts  would  be  removed.  Certainly  in 
the  litigation  of  their  respective  rights,  these  parties  contend  on  very  un- 
equal terms ;  the  rector  availing  himself  of  a  maxim  of  law  in  favor  of  the 
ehurch,  to  which  the  Carew  fomily  as  laymen  cannot  resert«  The  point  how- 
ever which  in  this  case  has  most  embarrassed  my  mind,  is  the  degree  of 
positive  proof  drawn  from  the  answer  in  chancery  of  the  lessors  of  the  plain- 
tiff in  their  own  favour.  It  is  true  that  it  was  introduced  into  the  cause  by 
the  defendant,  on  whose  behalf  some  parts  of  the  answer  were  read.  Bat 
in  those  parts  on  which  the  lessors  of  the  plaintiff  relied,  tbey  speak  only  to 
what  they  "  have  heard  as  truth."  I  think  that  was  not  admissible  evi- 
dence, for  it  appears  to  me  that  where  one  party  reads  a  part  of  the  answer 
of  the  other  partv  in  evidence,  he  makes  the  whole  admissible  only  so  for  as 
to  wave  any  objection  to  the  competency  of  the  testimony  of  the  party 
making  the  answer,  and  that  he  does  not  thereby  admit  as  evidence  aM  the 
focts  which  may  happen  to  have  been  stated  by  way  of  hearsay  only  in  the 
course  of  the  answer  to  a  biU  filed  fer  a  discovery.  This  point  does  not  in- 
deed appear  to  have  been  contested  at  the  trial.  Had  it  been  contested  I 
should  have  thought  the  court  bound  to  send  the  esse  down  to  a  new  trial. 
Upon  the  whole,  however,  I  am  disposed  to  concur  with  my  Lord  and  my 
brothers,  that  there  ought  not  to  be  a  new  trial  in  this  ease. 

Rule  disehnrged. 


H.  42  Geo.  3.    1802.     In  Cane. 
O'Connor  Y.Cook.     [6Ves.665.    8Ve8.535.] 

THE  bill  was  filed  by  the  lessee  under  a  lease  for  twenty  years  granted 
by  Trinity  College,  Cambridge,  of  all  the  tithes  both  great  and  small 
of  the  hamlet  or  dbtrict  of  Streetfields,   in  the  parish  of  Monkskirby, 

against 

of  all  tithes  of  certain  laods,  amoantiiigr,  on  oomfOtiXUm,  to  1».  an  acre,  notwiUittandlns  the  afpnnas 
rankness. 

Ranknesi  is  ooly  eridence  against  the  immemoriality  of  the  payment,  and  does  not  fonn  an  oljectioii,  in 
point  of  law,  to  a  moAu  /  for,  if  the  existence  of  the  payment  can  be  inferred,  its  ineqnalUy  is  no  objectioii. 

The  inference  that  a  nuxbu  is  rank  from  the  magnitude  of  the  payment,  is  much  stronger  when  set  ap  for 
particular  articles,  than  in  an  agreement  to  pay  so  much  an  acre,  and  a  firHori  tor  a  particular  Sums  ftr 
the  ralue  of  a  lamb,  &e.  «t  any  psriod  of  history,  may  ite  easily  ascertaiaed,  whilstrtke  rahw  of  laad  ha  aay 
pnrticulnr  parish  cannot. 
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fgamst  an  occupier  of  the  leads,  for  an  accouiil  ci  the  tithes  of  milk  and 
agistment  subtracted  since  Michadmaa  1797. 

The  defendant  by  his  answer  set  up  a  modus  of  20{.  a-year^  payable  half- 
yearly^  for  the  lands  called  Streetfields^  in  lieu  and  satisfielction  of  all  tithes  ; 
and  suggested  that  such  modm  had  been  payable  long  before  time  of  me* 
mory,  and  did  not  exceed  the  value  of  the  tithes,  for  which  it  had  been 
payable ;  which  he  represented  to  be  about  60/.  a- year. 

The  e£Eect  of  the  depositions  was,  that  Streetfields  was  one  entire  farm 
of  near  400  acres.  Within  the  rectory  are  Cestersover  and  several  other 
hamlets.  Streetfields,  in  its  present  state  of  cultivation,  is  worth  30s.  an 
acre ;  and  if  in  tillage  would  be  worth  40#»  The  yearly  value  of  the  great 
and  small  tithes,  in  the  present  state  of  cultivation,  is  from  Zs,  to  bs.  an 
acre  (according  to  the  different  witnesses) }  and  if  in  tillage,  would  be  16t. 
computed  from  the  present  high  price  of  every  article,  and  the  present  high 
cultivation  of  the  land.  The  sum  of  20/.  was  immemorially  pakl  as  a  modus 
or  rate-tithe  in  lieu  and  satisfiiction  of  all  tithes;  which  modus  or  rate- 
tithe  was  also  supported  by  general  reputation. 

The  other  evidence  consisted  of  extents  and  inquisitions  post  mortem ;  an 
extent  in  the  third  year  of  Richard  2.  1380,  of  the  alien  priory  of  Monks- 
kirby,  in  which  the  jury' found  384  acres  in  Monkskirby;  of  which  192 
were  arable,  worth  SfiT.  an  acre,  and  192  uncuttivated,  worth  Id.  an  acre 
j}er  annum ;  total  vahR  iiOs, ;  and  decimal  garhamm  in  the  whole  hamlet  of 
Monkskirby  were  worth  per  annum  00#. ;  also,  that  Thestrewaver  was  par- 
cel of  the  priory ;  and  there  was  there  of  rent  9».  ^  and  that  dectnue  gat' 
barum  there  were  eight  marks,  &/.  6«.  8(/.  The  tithes  of  wool  and  lamb 
bel<»igiag  to  the  priory  in  all  the  twenty  hamkta  were  worth  per  anuuns 
37{. ;  and  the  other  small  tithes,  mcHrtuaries,  and  oblations>  ten  marks  j 
e/.  13t.  4d. 

Upon  an  inquisition  post  mortem^  19  Edw*  4.  A.  D.  1480,  it  was  fbund> 
that  the  manor  of  Thestrewaver,  with  the  appurtenances,  was  of  the  annual 
Talue  of  20/.  beyond  repairs ;  and  by  another  in  1546,  the  39(li  of  Hen.  8. 
it  was  found  that  Thestrewaver  and  Coxford,  with  the  appurtenances, 
and  twenty  messuages,  comprised  609  acres,  200  meadow,  and  300  pas- 
ture $  and  the  said  manor,  and  all  the  said  lands  were  of  the  ananal  value 
of  80/.  beyond  repairs  (1). 

The  Solicitor  General  and  Mr.  Beil  for  the  plaintiff.  The  modus  set  up, 
a  shilUng  an  acre,  is  too  rank.  Troutheck  v.  Lavson  (2).  Starts^  v.  Dodd- 
ridge (3),  Where  the  raukness  is  so  plain,  the  court  will  not  send  it  to  a  jury : 
otherwise  it  must  be  carried  to  this  extent ;  that  the  court  can  in  no  case 
decide  without  an  issue.  Moore  v.  Beckford.  Ekin  v.  Piggot  (4).  FVom  acts 
of  parliament,  and  many  other  things,  of  which  the  court  can  take  notice 
judicially,  they  can  judge  of  the  rankness ;  and,  where  it  most  clearly  ap- 
pears, they  may  determine  upon  it.  The  statute  of  Edw.  3.  and  others, 
^  the  average  price  of  the  quarter  of  wheat  at  6lr.  8d.  That  was  in  the 
fourteenth  century.  But  oirrying  it  back  300  years  furtfier,  it  will  be  found 
that  the  quarter  of  wheat  was  at  2s,  only  j  which  would  make  this  modus 
much  more  than  the  value  of  the  land.  Whether  these  tither  were  formerly 
payable  upon  arable  land,  or  not,  depends  upon  the  meaning  of  the  word 
garbarum,  occurring  in  this  extent ;  whether  it  includes  every  thing  bound 
up  in  fasces,  sheafs  or  bundles  ;  as  corn  and  hay. 

Mr.  Romiliy  and  Mr.  Martin  for  the  defendant. — ^There  must  be  an  issue. 
From  the  length  of  time  this  must  be  presumed  an  immemorial  payment  i 
unless  it  contains  something  in  itself  destructive  of  itself.  This  is  a  question 
of  fEU^t,  certainly  |  but,  notwithstanding  that,  if  it  is  so  clear  that  the  court 
cannot  have  the  least  doubt,  an  issue  will  not  be  directed.  But  by  refusing 
an  issue  in  such  a  case  as  this,  numerous  decisions  will  be  overturned.  The 

consideration 

(1)  Tbe  lonl  cbanceUor  observed,  tbat  (2)  ^nie,  Tol.  1.  p.  542. 

the  instruments  made  tbe  ralue  of  tbe  titbes  (3)  ^itfe,  toI.  1.  p.  666* 

imsccfniBtiibly  lai^  in  prc^ortion  to  tbe  (4)  Anttf  p.  95. 

mine  of  the  Uud. 
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considenition  of  the  rankneiS  of  a  modus  is  very  di£ferent,  when  it  is  applied 
to  a  parochial  moduM  for  any  particular  article,  even  throughout  a  parish,  and 
when  it  is  payable  for  any  particular  district.     It  is  very  easy  to  see  the 
price  of  any  particular  article  at  the  time  of  memory,  the  expedition  of 
Richard  1.  to  the  Holy  Land.     But  it  is  very  diflferent  as  to  land  ;  for  one 
acre  of  land  is  not  of  the  same  value  as  another,  though  separated  only  by 
a  hedge.     It  is  extremely  difficult  to  ascertain  the  value  of  land  at  any  par- 
ticular time ;  not  only  of  particular  land,  but  of  land  throughout  the  king- 
dom.    That  proceeds  only  upon  conjecture  as  to  the  value  of  corn  at  parti- 
cular times.    There  may  be  a  variety  of  circumstances,  thai  may  have  de- 
preciated the  value  of  land.    The  evidence,  that  has  been  read,  because 
no  objection  was  taken,  does  not  shew  that  Streetiields  is  within  the  hamlet 
of  Cestersover ,  of  which  there  is  no  evidence.     The  bill  states  Streetfielda 
as  a  distinct  hamlet :  but  no  evidence  of  that  being  found,  the  plaintiff  now 
endeavours  to  have  it  considered  as  part  of  the  other ;  in  wldch  he  fails. 
But  taking  it  so,  and  admitting  20/.  to  have  been  three  times  the  value  in 
the  time  of  Hen.  6.  or  £dw.  4.  that  is  not  conclusive.    The  depreciation  in 
those  times  of  civil  commotion  does  not  determine  the  vidue  at  another  time. 
At  this  time  there  has  not  been  an  enemy  in  the  country  for  a  century  and 
a  half.    The  argument  from  the  present  rent,  to  get  at  the  value  of  the 
tithe,  is  very  fallacious.     It  is  never  assessed  at  that  value.    The  value  of 
the  land  is  a  very  complicated  question  of  fact ;  not  like  the  question  upon 
a  single  article.    The  present  rule  seems  to  be,  to  send  this  sort  of  moihu  to 
an  issue  ;  which  only  revives  the  former  practice.    In  Satuom  v.  Shaw  (1), 
this  doctrine  of  a  rank  modus  was  considered  a  sort  of  innovation.  That  it  is  a 
question  of  fact  appears  from  the  certific«ate  in  Pyke  v.  Bowling  (2) .  In  many 
other  cases,  upon  smaller  or  greater  payments,  the  court  has  considered  some 
of  them  good,  and  some  fit  for  a  jury.     Bedford  v.  SamML    Ekms  v.  Dor* 
mer  (3) .    In  Hardcastie  v.'  Slater  (4) ,  the  objection  of  value  was  considerably 
greater  than  in  this  instance.    In  a  late  case  in  the  court  of  exchequer, 
Fermor  v.  Lorraine,  evidence  of  the  value  of  the  rectory  very  ancient  was  not 
considered  sufficient  to  prevent  it  from  going  to  a  jury.    The  argument  for 
the  plaintiff  proves  too  much ;  applying  to  all  the  cases  in  which  issues 
have  been  directed  upon  a  ^nodus  of  l«.  an  acre.    The  inquisitions  past  mar- 
tern,  it  is  weU  known,  are  very  inaccurate.    Favour  is  shewn  to  the  family ; 
and  the  estate  is  taken  at  a  nominal  value.    But  this  is  not  evidence  apply- 
ing to  the  land  in  question ;  and  it  is  not  competent  to  prove  the  value  of 
other  land,  though  contiguous.    How  can  the  defendant  meet  the  evidence  ? 
How  can  he  cross-  examine  ?    The  defendant  has  a  right  to  assume,  that  at 
the  time  of  .the  composition  it  was  for  the  most  valuable  tithe,  corn  and 
grain.     He  may  go  further :  he  may  assume  that  the  composition  might 
from  the  piety  of  the  person  be  higher,  and  intended  to  be  beneficial,  with 
a  view  to  the  future  increase  as  well  as  the  present  value  of  the  tithes.     In 
Chapman  v.  Smith  (5),  the  argument  now  used  would  have  applied  ;   and 
would  have  been  sufficient[to  prove  it  1,5002.  a-year.    All  the  arguments  ap- 
plicable to  this  case  were  used  inGrascomb  v.  Jefferies,  cited  by  Lord  Hakd- 
wiCKB.  Nothing  is  -produced  in  this  case,  but  that  the  tithes  are  50/.  a- year ; 
and. therefore,  it  is.coolended,  this  modus  is  too  large.    In  Ekin  v.  Pigoi, 
there  it  a  circumstance  diatiklg-aishing  it  entirely,    and  that  case  certainly 
was  not  followed  by  the  court  of  exchequer  in  Fermor  v.  Lorraine^  The 
modus  appeared  to  have  been  30/.  a  year.     Afterwards  an  agreement  took 
place  to  give  the  clergyman  a  piece  of  land,  of  61,  a  year  :  and  therefore  the 
modus  should  be  24/.  a  year.     Pope  Nicholas's  taxation  shewed,  the  whole 
value  of  the  living  was  not  more  than  — •     But  the  acknowledged  in- 
accuracy of  that  taxation  was  what  the  court  of  exchequer  went  upon. 
Twelis  V.  fVelby  was  much  stronger  ;  for  the  modus  of  a  shiHing  per  acre 
for  all  tithes,  was  only  when  the  land  was  used  for  meadow  and  pasture ; 
which  is  generally  the  least  productive  to  the  rector.    The  decision  sa- 
doobtedly  proceeded  principally  upon  the  circumstance  that  the  jury  had  not 

(aand 

{l)AnU,f.l20,    (2}^Mc,p.341»     (3)^filr,  p.  108.     (4}.^fi|^,p.  96.     (lS)AMie,p.\^U 
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foond  the  hct  as  they  ought ;  but  still  it  proves  that  an  issue  was  directed 
upon  a  much  higher  modus,  Ashhy  v.  Power  applies  to  the  representation  at- 
tempted^of  this  case.  If  they  had  shewn  what  the  value  of  the  land  and  the 
living  formerly  was,  yet,  being  only  matter  of  inference,  as  is  said  in  that 
case,  it  ought  to  be  sent  to  a  jury.  The  modtuei  in  that  case  were  higher 
or  equfd  to  this.  Few  were  less  than  1#. ;  many  htgher.  In  Bishop  v. 
Chickester  the  fnodus  of  2s.  6d.  for  every  acre  of  corn  and'grain^  was  enor- 
mous. It  does  not  appear  that  any  issue  was  directed  ;  but  it' was  objected 
to  as  being  rank  ;  and  the  expression  is,  that  so  the  lord  chancellor  inclined 
to  think.  According  to  the  calculation  now  made»  the  value  must  have 
been  5,000/.  a  year.  I  believe  an  account  of  tithes  was  decreed  as  to  that ; 
but  the  lord  chancellor  did  not  fbnn  a  decisive  opinion  upon  it.  Edge  v. 
Oglander  is  certainly  a  very  strong  case,  but  has  been  often  cited.  In 
Atkyns  V.  Lord  Willoughby  de  Broke  (I),  the  court  was  disposed  to  decide 
against  the  rector,  if  he  had  not  insisted  upon  an  issue.  The  chief  baron 
there  made  the  distinction  as  to  a  ftirm -mo(/M,  and  one  for  a  particular 
species  of  produce.  But  there  is  a  much  stronger  distinction  between  a 
parochial  wodtu  and  one  for  any  particular  district  of  land. 

As  to  the  receipts  for  the  rate-tithe,  that  expression  is  often  used  ;  though 
it  is  not  clear  what  it  means ;  but  it  is  never  applied  to  a  temporary,  vary- 
ing, composition  ;  and  it  is  always  understood  to  be  some  ancient  payment, 
the  origin  of  which  is  not  known.  It  is  in  some  receipts  called  a  rate-tithe, 
in  others  a  modus  ;  and  it  cannot  be  inferred  that  it  is  not  a  fnodus,  because 
the  clergyman  chooses  to  call  it  a  rate-tithe.  Lord  Hardwickr  says,  the 
jrector  does  not  often  choose  to  give  the  receipt  qud  modus,  that  he  may  not 
injure  his  successor ;  and  the  occupier  must  take  such  receipt  as  the  par- 
son thinks  fit  to  give  him  ;  but  Lord  Hardwicks  also  says,  that  anciently 
these  payments  were  not  called  by  the  term  modus,  Richards  v.  Evans  (2).  It 
is  not  necessary  even  in  pleading  to  call  it  a  modus :  the  only  question 
being,  whether  there  has  been  an  immemorial  and  unvaried  payment ;  so 
that  the  court  may  presume  a  custom,  which  probably  was  the  old  word  ; 
madus  being  a  modern  term  in  the  law.  This  payment  is  carried  further 
back  in  evidence  than  ancient  payments  generally  are,  tnz*  above  a  century. 
1'he  question  now  is  only  whether  this  b  so  clear  that  the  court  will  deter - 
oiine  it  without  an  issue. 

The  Solicitor  General  in  reply .^-The  court  is  to  be  satisfied  whether  there 
Is  a  reasonable  doubt  upon  the  existence  of  this  modus.     If  your  lordship 
'has  no  doubt  upon  the  case,  as  it  stands,  that  this  payment  cannot  have  ha<l 
its  origin  so  far  back  as  to  meet  the  legal  idea'of  an  immemorial  payment, 
.  not,  as  contended,  beyond  the  legal  time  of  memory,  your  lordship  will  not 
be  disposed,  according  to  Lord  Ken  yon  *s  expression,  to  send  it  to  the  pre- 
judices, not  the  judgment,  of  a  jury.     Your  lordship  may  form  a  judg- 
ment as  well  a  jury.     Rankness  is  a  question  of  fiict,  I  admit    There  may 
be  circumstances  to  make  the  court  doubt,  even  where  the  payment  is 
larger.    These  cases  depend  upon  their  own  circumstances.     In  Chapman 
V.  UnUtk,  for  instance,  a  great  part  of  the  argument  goes  upon  the  circum- 
stance that  the  property  was  situated  in  Uomney  Marsh,  a  great  and  im- 
pervious district.     Ekin  v.  Pigot  establishes,  that  if  the  court  is  satisfied  hy 
the  evidence,  that  there  is  no  ground  for  doubt  as  to  the  immemorial  pay- 
ment, the  court  wUl  not  send  it  to  a  jury,    i  admit,  in  later  times  the  court 
has  been  more  disposed  to  do  that.     In  some  of  the  cases  however,  a  very 
considerable  prejudice  appears  in  great  men  on  the  subject  of  tithes.     In 
.  TwelU  V.   Welby  the  ground  does  not  appear  ;  nor,  whether  the  court  was 
•  well  informed  at  first ;  and  the  indorsement  of  the  judge  was  made  upon  the 
conception  that  this  was  a  question  of  law.     Upon  the  subsequent  trial  the 
.  -verdict  was  for  the  defendants,  the  rectors.  In  Bishop  v.  Chichester  an  issue 
was  not  directed ;  and  in  Edge  v.  Oglander  the  fact  is  not  that  the  value  of 
the  lands  was  only  BO/.,  but  the  rent,  by  which  the  tithe  was  to  be  mea- 
.  Bured.     Ashby  v.  Power  is  one  of  the  strongest  cases.     The  whole  question 
jreally  turns  upon  the  effect  of  this  evidence  on  the  court,  as  to  the  possi- 

(I)  Ante,  p.  405.  (2)  Anie,  p.  109.  bility 


COOK. 


fi02  TITHE  CASES. 

1802.        bility  of  tiiis  hanng  been  an  immemorial  payment    By  tiie  evidence  Hus 
O'CONNOR      faandet  of  Streetfidds  appeal's  to  be  in  Cesteroover ;  but  at  all'  events  is 
contiguous  to  it.    No  precise  rule  has  been  laid  down^  in  wbat  cases  an 
issue  is  to  be  granted. 

•Lord Changelloe.— The  question  is  undoubtedly  a  question  of  £act. 
Tithes  of  agistment  and  milk  are  the  tithes  the  land  yields  at  present.  The 
account  is  of  course ;  unless  something  is  set  up  by  the  defendant  to  shew, 
the  demand  has  been  otherwise  satisfi^,  or  that  he  is  ready  to  satisfy  it  in 
the  only  way  in  which  a  rector  is  entitled  to  have  it  satisfied.  The  defence 
is  a  pa3rment  from  time  immemorial,  in  a  strict  sense.  There  is  no  doubt 
that,  according  to  the  constitution  of  this  court,  it  may  take  to  itself  tiie 
decision  of  every  fact  put  in  issue  upon  the  record ;  and,  with  great  defe- 
rence  to  lord  chief  justice  Wijlles^  I  have  not  much  doubt  that  this  question 
was  known  in  courts  of  equity  long  before  sfeijeant  JBeifidd's  time  (1).  ft  is 
pretty  clear,  that  courts  of  equity  in  ancient  times  were  more  in  the  habit 
of  tddiig  to  themselves  the  decision  of  questions  of  fact  than  they  have 
thought  wise  and  discreet  in  later  times.  As  to  the  immemorial  payment, 
if  any  reasonable  doubt  has  been  raised  upon  it  in  the  evidence,  it  has  been 
of  late  thought  wise  and  discreet  to  send  the  question  of  fact  to  a  jury.  All 
the  judges  have  demonstrated  their  opinion  in  favour  of  that  practice,  where 
any  reasonable  doubt  is  raised  upon  the  feet  $  and  I  cannot  suppose  there 
is  any  prejudice  in  a  tribunal  appointed  according  to  the  constitution  of  the 
country  to  try  the  feet*  In  the  discussion  of  this,  as  a  question  of  fact,  it 
is  tod  dangerous  to  examine  the  effect  of  evidence,  the  inferences  firom 
which  have  i>een  so  long  stated  to  be  questionable,  with  the  same  freedom 
as  perhaps  I  might  have  done  within  tiie  last  twenty  years. 

Upon  the  question  of  fad,  whether  there  has  been  this  immemorial  pay* 
ment,  the  magnitude  of  the  payment  is  but  evidence  of  the  improbability 
that  it  was  inimemdrially  paid ;  upon  the  inference  that  the  landholder 
would  not  so  long  ago  have  come  into  such  an  agreement,  to  pay  a  com- 
position so  vastly  above  the  value.  There  is  great  weight  in  that.  On  the 
other  hand,  a  great  deal  of  observation  has  been  fairly  applied  to  that.  We 
hear  in  this  country  harsh  observations  upon  this  properly ;  which,  upon 
examination,  will,  I  believe,  be  found  to  be  less  paid  for  than  property  of 
any  other  species.  But  in  this  case  for  many  years  back,  during  whidi,  in 
all  probabiUty,  the  payment  was  not  half  the  value  of  the  tithe,  20i.  per  an" 
num  was  paid  for  all  tithe,  when  the  value  of  the  agistment  alone  was  ML 
so  that  the  question  cannot  always  be  determined  by  the  single  fact  of  the 
relative  value  of  the  tithe,  and  the  payment  in  lieu  of  it.  l^e  rankness 
being  but  evidence  as  to  the  Immemoriality  of  the  payment,  forms  no  ob- 
jection in  point  of  law  to  the  modus.  If  you  can  infer,  &at  it  has  existed, 
the  inequality  of  the  payment  forms  no  objection  to  it.  Therefore  in  the 
case  in  Blackstone  the  judges  certified,  that  ts.  6d,  was  not  an  illegal  pay- 
ment for  a  lamb.  As  to  the  tidie  of  particular  things,  it  is  observed  in  all 
these  cases,  that  the  rnference  from  the  magnitude  of  the  payment  is  madi 
stronger  against  the  fact,  that  it  is  immemorial,  than  in  an  agreement  to 
pay  so  much  an  acre,  and  a  fortiori  for  a  particular  form  ;  for  it  is  perfectly 
easy  in  almost  any  period  of  our  history  to  ascertain,  what  a  lamb  ^raa 
worlSi ;  and  therefore  to  conjecture,  upon  what  in  any  fdace  parties  would 
agree.  But  what  is  the  vdue  ^  land  fn  a  particular  parish,  and  what 
therefore  it  is  proper  to  give  ^per  acre,  is  a  very  complicated  question.  The 
owner  might  have  ^en  in  possession  of  land  of  very  different  values ;  and 
might  commute  upon  the  whole  ;  though,  if  not  an  average  commutatioo^ 
it  would  be  a  very  improvident  commutation  for  a  iRstinct  part.  The 
ownership  might  have  t)een  severed ;  and  then  it  would  be  very  lash  to 
conclude  against  a  modus,  admitted  to  be  too  great  for  any  particular  part  ; 
when  the  very  foundation  is,  that  he  thereby  got  the  liberty  of  compensating 
for  the  tithes  in  the  other  lands.  So  upon  a  ferm  viodus :  i  cannot  weigh 
the  propriety  ofit,  but  I  cannot  forget,  thatgreat  judges  have  said  ineqaityy 
and  put  it  to  juries,  that  there  may  be  a  convenience  in  having  a,  fiarm 

(1)  See  Santo^  r.  Skaw^  ante,  p.  120.  mothtM 
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modm,  wlucb  may  induoe  aa  lAdividual  td  give  saore  in  tbat  way  than  he 
would  as  a  madui  for  {MuilcuLEur  titfieable  {:^duce«  or^  per  acre  of  araUe 
laad,  and  not  indudiog  hay^  &c. ;  and  they  \^we  sitkied,  that  piety  might 
induce  them  to  give  n&er  more  than  less  than  .the  value  to  the  clergyman. 

With  jregard  to  the  ceses^  I  never  could  persuade  myself  than  It.  per 
aere  upon  die  principle  of  rankn^s  was  not  in  all  probability  a  monstrous 
payment ;  and,  that  the  payments  sent  to  be  tried  at  law  were  not  mon- 
strous. But  still  the  judges  have  thought  even  such  payments  ought  to  go 
to  trial ;  and  verdicts,  under  which  in  many  cases  even  more  than  1#.  an 
acre  has  been  claimed,  have  been  confinned.  What  is  this  more  than  Is. 
an  acre  for  all  tithes  of  this^  iarmt  in  whatever  form  cultivated  or  occupied  i 
not  for  agistment,  rntlk^  lamb,  or  any  other  particidar  tithe.  It  is  said  in 
the  argument,  this  land  has  formerly  been  arable.  There  is  very  little  evi- 
dence upon  that.  I  cannot  conclude  that  k  was  not  j  and  there  is  no  evi* 
dence  autjboriziiig  me  to  say,  this  modus  may  not  be  shewn  by  some  evi* 
dence  to  be  as  reasonable  a  commutation  for  Uthes,  even  put  so  distribu- 
tively,  and  not  as  a  fann-modtct,  as  in  some  of  those  c«^es  where  1#.  an  acre 
has  been  giv.en  even  for  tithe  of  hay  alone.  The  cases  certainly  are  very 
strong.  But  when  I  find  issues  di^eeted  in  cases  full  as  strong,  and  judges 
acting  upon  them  afterwards,  it  would  be  too  bold  in  me  to  refuse  the  de- 
fendant an  opportunity  of  suAijmitting  to  a  jury  questions  not  more  improb- 
able tha9  occurred  in  those  cases  5  which  in  the  result  were  supported  by 
evidence,  and  were  Xhought  to  be  satisfactorily  supported  by  the  courts  who 
cent  those  questions.  Upon  this  sublet  1  distrust  myself,  when  I  observe 
the  comparative  value  of  the  tithes  ;  and  am  struck  with  the  large  value  of 
•the  tithes,  compared  with  the  estimated  value  of  the  land  at  that  day.  In 
this  case  it  is  enough  for  me,  that  I  cannot  ufiravel  the  difficulty,  so  as  to 
satisfy  myself  it  wfts  not  a  great  deal  more  than  a  tenth  of  the  value  of  the 
land.  The  case  tried  by  Mr.  Justice  Bullbb  seems  very  strong.  It  was 
fient  to  be  tried  mider  circumstances  suflScieat  to  make  them  pause.  One 
circumstance  was  very  strong,  as  to  the  value  of  the  whole  rectory  at  the 
time.  No  judge  felt  more  thiso  Mr.  Justice  Bvlubb  the  extent  to  which  he 
thought  the  law  authorized  juries  to  presume  facts.  I  remember  a  case  of 
presumption  upon  the  advowson  of  Chester  le  Street.  The  manor  was 
granted  to  the  Milbank  family,  with  an  .express  exemption  of  the  advowson. 
Thay  had  presented  in  one  or  two  instances :  and  the  jury  was  directed  by 
liord  Mansfield  to  presume  that  tto  crowa  had  made  a  grant,  which  grant 
was  not  produceable  j  and  Mr.  Justice  Buu^a  Jieid  diat  directmn  of  Lord 
Mansfisld  perfectly  iTght.  Lord  Chief  Justice  Evas  was  Jio  friend  to  that 
doctrine  of  presumption ;  and  yet,  hostile  as  he  was  to  strong  presumptions, 
he  sent  that  case  back  to  be  tried  upon  the  presumption,  wh^er  I#.  an 
acre  was  a  good  mQd^s  upon  land,  proved  wortb  18«.  an  acre,  and  four  y^rs 
before  worth  I3«.  .an  acre.  Attending  to  Mr.  Bellas  calculation  upon  the 
naked  question,  can  it  be  doubted,  looking  back  to  the  time  of  Richard  1., 
vrhether  it  was  a  fair  commutation.  No  one  could  hesitate  upon  it  :»but 
still  (the  court  of  exchequer  said,  it  was  a  questic^i  of  fa^ :  and  they  sent  it 
back  to  be  tried  ;  and  the  conclusion  wae  perfectly  right.  It  might  have 
been  said,  as  (Lord  Krnyon  said,  will  you  send  it  to  the  prejudices  of  a 
jury,  not  ,to  their  judgment  ?  I  cannot  ta^k  aboiU  that  I  send  it  to  their 
judgment,  and  ask  them,  wluit  they  think  upon  their  conscience,  directed 
by  their  oath. 

I  am  not  at  liber^  therefore,  after  what  has  passed  in  former  cases,  and 
whatever  may  be  my  persuasion  as  to  the  truth  of  this  case,  to  say,  this 
must  not  i>e  tried.  :In  Fermor  v.  Lorraine  I  never  had  the  least  doubt  that 
the  modM  was  too  Tank  :  but  the  court  •sent  it  to  an  issue. 

An  issue  waa  directed,  which  was  tried  at  the, assises  for  itbe  oouoty  of 
Warwick  ;  and  a  verdict  was  found  for  the  plaintiff  in  the  issue,  the  defen- 
dant in  equity  establishing  the  tnodus.  On  the  90th  of  November  a  motion 
"Was  made  for  a  new  tnai,  on  the  grouods  erf  misdirection  of  the  judge,  and 

new 
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new  evidence  since  discovered.  The  former  ground  referred  principelly  to 
the  observations  of  the  judge  on  Pope  Nicholas*  survey,  as  entitled  to  little 
weight ;  that  in  the  minister's  accounts  in  the  time  of  Hen.  8.  Streetfields 
was  not  mentioned  3  that  it  did  not  appear  to  be  part  of  Cestersover  j  and 
it  might  be  presumed  that  there  was  another  baili£f»  and  another  minister's 
account  as  to  Streetfi^ds.  The  new  evidence  was  a  deed  of  partition,  in 
consequence  of  which  a  fine  was  levied,  expressly  comprising  Streetfields  as 
part  of  Cestersover.—  [6  Ves,  C66.] 

T.  43  Geo.  3.     1803. 

In  this  case  a  motion  was  made  for  a  new  trial  -,   which  was  support^ 
by  the  Attorney  General,  Mr.  Dayreil,  Mr.  Clarke,  and  Mr.  Bell;  and  opposed 
by  Mr.  Romilly,  Mr.  Serjeant  Faughan,  Mr.  Balguy,  and  Mr.  Martin. 
The  counsel  in  reply  was  stopped  by  the  court. 

The  Lord  Chancellor.— I  am  of  opinion,  there  ought  to  be  a  new  trial 
in  this  case.      Beyond  all  question  it  belongs  to  the  constitution  of  a  court 
of  equity  to  decide  upon  matters  of  fact,  if  it  thinks  proper.    But  courts 
of  equity  have  for  a  great  number  of  years,  where  questions  of  fact  have 
been  disputable,  thought  it  a  more  proper  exercise  of  their  jurisdiction,  to 
have  them  determined  by  a  jury.    At  the  same  time,  when  administering 
the  equitable  relief  afterwards,  their  own  judgment  ought  to  concur  with 
the  verdict,  to  this  extent  at  least,  that  they  are  not  dissatisfied  with  the  ver- 
dict.   They  ought  to  be  satisfied,  that  the  questions  upon  the  facts  have 
been  fully  and  distinctly  before  the  jury.    The  ground,  upon  which  I  grant 
the  new  trial  is  not,  that  the  verdict  is  not  satisfactory  upon  the  fects  ^  for 
I  desire  it  to  be  understood,  that  I  form  no  conclusion  upon  the  facts.  But  I 
am  of  opinion,  the  points  in  this  case  have  not  been  distinctly  before  the  jury. 
It  is  extremely  well  understood  now,  that  the  question  whether  rank  or 
not,  b  a  question  of  fact.     It  is  unquestionably  true,  that  within  the  last 
thirty  years  moduses  as  high  as  this  have  been  decided  not  to  be  rank.    A 
shilling  per  acre  has  been  determined  not  to  be  rank.    It  has  been  held  just 
reasoning  from  thence,  that,  where  a  modus  is  a  gross  sum  of  money  for  a 
whole  farm,  not  per  acre,  it  would  be  supported ;  though,  if  taken  dis- 
'  tributively  per  acre,  it  would  be  considered  rank.     I  cannot  hold  the  lan- 
'  gu&g®>  ^At  has  been  held,  as  to  sending  this  to  the  prejudices  of  a  jury. 
A  jury  is  the  constitutional  tribunal  of  the  country ;  and  I  am  not  at  liberty 
to  suppose,  they  will  be  guided  by  prejudice.    At  law  I  should  have  taken 
care  not  to  have  mixed  any  prejudices  of  my  own  with  this  question  r  but 
•  I  do  not  think  I  could,  as  a  juryman,  have  found  the  verdicts  supporting 
some  of  these  payments. 

As  to  the  rate-tithe,  in  point  of  fact  many  moduses  have  been  established, 
that  have  been  known  to  the  respective  parishes  by  that  denomination.  On 
the  other  hand,  that  word  will  admit  of  other  constructions ;  that,  for  in- 
stance, mentioned  by  Mr.  Martin  (1);  which  however  it  cannot  have  in  this 
case :  so  in  decrees  upon  agreements,  some  centuries  ago  thought  binding, 
but  in  the  last  century  got  rid  of  by  Lord  Nobthington,  I  think,  followed 
by  the  house  of  lords,  where  there  have  been  inclosures,  and  a  composi- 
tion ;  to  pay  the  rector  or  vicar  so  much ;  the  owners  of  different  propor- 
'  tions  of  the  whole  paying  different  sums;  and  the  expression  '*  rate-tithe«" 
has  been  applied  to-  those  payments.  In  every  case  therefore  it  is  a  ques- 
tion of  fact,  in  what  sense  the  render  for  the  tithe  has  been  called  a  rate- 
tithe  3  whether  in  this  sense,  or  as  a  modus  dedmandi,  or  in  any  other 
sense. 

The  only  evidence  on  this  trial,  that  is  new  to  me,  is  the  suit  in  the  conrt 
of  exchequer  3  which  was  not  before  me  upon  the  hearing.  That  was  a 
very  singular  suit  >  for  it  appears,  that  in  the  33d  year  of  Charles  2,  Trinity 
College,  being  owners  of  the  rectory,  were  at  a  loss  as  to  the  nature  of 

their 
(1)  From  Co  veU'B  Interpreter;   where      time  than  a  year,  the  owner  must  pay  the 
rate -tithe  is  thas  described  :  when  sheep  or      tithe  for  them  pro  raid  according  to  tliecaa* 
.    oJ,hcr  caiilc  arc  kept  in  a  parish  for  a  less      torn  of  the  place. 
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their  demand  against  the  owners  of  Streelfields  -,  and  they  filed  a  bill ;  stat- 
ing expressly,  that  this  payment  of  20/.  has  been  paid  beyond  the  time  of 
memory^  not  merely  as  a  farm  modus,  but  for  all  kinds  of  titheable  matters. 
Then  they  suggest,  that  they  are  willing  to  receive  that  annual  payment : 
but  the  tenant  insisted,  that  there  was  no  such  composition  payable.  They 
treat  this  either  as  a  demand,  vested  in  them,  of  the  20/.  and  call  upon  the 
defendant  to  say,  whether  that  20/.  is  not  payable ;  or  if  not,  they  insist 
upon  tithe  in  kind  ;  and  pray,  that  their  dues  may  be  ascertained ;  and  that 
he  may  pay  according  to  the  legal  obligation  ;  as  it  may  turn  out.  It  was 
a  very  unusual  bill.  An  answer  was  put  in  by  the  tenant,  refusing  to  pay 
the  20/. ;  saying  there  was  no  such  modus ;  and,  on  the  contrary,  that  it 
was  much  more  than  the  value  of  his  tithe.  He  refers  to  this,  not  as  an 
immemorial  payment,  but  as  founded  upon  a  decree  and  agreement.  A 
commission  for  examination  of  witnesses  issued ;  and  it  is  true,  the  wit* 
nesses  for  the  college  spoke  to  the  circumstance  of  the  rate-tithe  of  20/. 
having  been  alMrays  paid.  It  was  carried  back  very  far :  but  the  witnesses 
also  spoke  of  it  as  a  rate-tithe,  commencing  under  some  decree  upon  agree- 
ment between  the  college  and  the  tenant  of  the  land.  There  is  no  decree 
to  be  found ;  and  it  does  not  appear,  how  it  ended.  The  tenant  would 
have  paid,  if  that  decree  was  shewn ;  but  not  otherwise.  It  is  some  evi- 
dence against  the  college,  as  to  their  doubt,  whether  there  was  not  some 
payment  from  time  of  memory  :  but  the  general  tenor  of  the  evidence  in 
the  cause,  while  it  establishes  the  fiM^t  of  the  payment,  gives  a  character  to 
-the  payment,  not  of  modus,  but  a  payment  having  a  different  origin  from 
that  which  a  modus  generally  has.  There  being  no  decree,  it  is  fair  to  say, 
that,  whether  a  modus,  or  originating  in  an  agreement  and  decree,  that 
point  was  not  settled ;  and  the  college  seems  to  have  received  from  the 
-time  of  the  suit,  as  they  had  previously,  the  20/.  a  year. 

Another  strong  circumstance  is,  that  one  of  the  witnesses  for  the  plaintiff, 
speaking  of  the  rate- tithe  of  Streetfields,  speaks  of  that  of  Cestersover  too ; 
fixing  that  at  24/.  a  year.  If  at  this  day  Cestersover  is  paying  tithe  in  kind, 
it  is  fit  to  submit  to  the  consideration  of  the  jury,  that  the  same  record 
'proving,  that  in  those  days  there  was  a  payment  referable  to  some  origin, 
as  applying  to  Streetfields,  proves  also,  that  there  was  as  to  Cestersover ; 
which  the  fact  at  this  day  tends  to  shew  has  not  the  character  of  modus  ,- 
while  the  circumstance  of  paying  in  other  hamlets  gives  the  character  of 
rate-tithe. 

A«  to  the  old  evidence,  on  the  point  of  rankness,  as  offered  to  the  jury, 
-  if  I  had  tried  this  cause,  I  should  have  put  it  to  the  jury  distinctly,  that  they 
were  not  to  take  the  mere  quantum  of  this  sum  as  decisive  of  its  rankness ; 
bat  that  it  was  to  enter  into  their  consideration  i  and  if  all  the  rest  of  the 
evidence  satisfies  them,  that  notwithstanding  the  magnitude  it  has  been 
immemorially  paid,  then  they  may  say,  it  is  not  rank.  But  that  evidence 
cannot  be  examined  without  first  determining,  whether  Streetfields  is  part 
of  Cestersover.  The  effect  of  the  evidence  is  quite  different  according  to 
that.  Upon  that  question  the  judge  has  taken  it  rather  more  for  granted, 
than  as  a  question  to  be  tried,  that  Streetfields  is  not  part  of  Cestersover. 
That  appears  upon  the  report.  But  there  is  considerable  evidence,  even 
independent  of  this  deed,  taking  all  the  written  evidence  together,  that  it 
is  part  of  it.  The  cause  in  the  thirty-third  year  of  Charles  2.  will  be  evi- 
dence for  the  defendant  upon  that  pmnt  $  for  the  account  there  is,  that  Ces- 
tersover which  was  taken  to  be  distinct  firom  Streetfields,  had  belonged 
with  it  to  three  sisters ;  and  a  partition  was  made ;  and  Streetfield  went  to 
one^  and  Cestersover,  exclusive  of  Streetfields,  to  the  others.  There  is 
considerable  evidence  upon  that.  It  is  not  satisfactory  to  say,  Streetfields 
might  be  in  the  receipt  of  some  other  bailiff  3  and  therefore  is  not  mention- 
ed in  the  minister's  account.  But  the  Judge  ought  to  have  put  that  fact  to 
the  jury.  It  was  for  them  to  examine  all  the  evidence  with  regard  to  that 
fact.     If  the  jury  will  say,  Streetfields  was  no  part  of  Cestersover,  then  the 

point 
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pobt  of  the  raokness  of  Ikis  paynent  of  WL  will  be  isonsidered  with  tegud 
to  thai  faee ;  and  I  tkiok  the  jury  will  conaider  aome  time»  before  ih^  wf, 
SireeCfields  Lb  not  a  part  of  Cestersover.  In  that  %'iew  of  the  case  this  nuiat 
be  tried  again. 

A  new  trial  was  granted  ;  and  the  verdict  was  for  the  plaintiff. 

T.  42  Geo.  3.     1802.    K.  B. 
Frogmorton,  dem.  Flemings  Clerk,  v.  Scott^  Clerk.     [2  East,  466.] 

A  rector  may  ri^HlS  was  an  ejectment  to  recover  th.e  rectory  of  the  parish  church  of 
recover  in  X    Thoniton,  in  thb  county  of  York,  together  with  the  parsonage-hoiis^ 

^^"'^hL  let-  S^^^*  ^°^  tithes,  of  which  the  lessor  of  the  plaintiff  was  rectorj  and  which 
■ST  on  the  '  ^^  ^^  demi^  by  him  to  the  defendant,  by  a  lease  dated  the  1st  of  De^ 
grirand  of  the  cember,  1702,  made  to  the  defcodant,  therein  described  to  be  Doctor  m  TAr 
leaie  of  the  vinity,  to  hold  from  three  years  to  three  years  (if  the  lessor  should  so  Unb^ 
'^^''7^''^  live  and  contiaiie  rector)  during  the  term  of  twelve  years,  «t  the  yearly  veaft 
^nnt  of  Us*^^'  of  60/.  At  the  trial  at  the  last  assizes  at  YorK,  it  appeared  that  the  lowat 
own  non*reri-  of  the  plaintiff  was  the  rector  of  Thornton,  and  mode  the  lease  io  question 
dence,  by  force  i^  the  defendant.  Dr.  6cott,  who  officiated  as  his  curate  i|i  the  parish  5  and 
13  Fii'^^^ao  ^^^^  ^^^  rector  had  been  absent  from  the  parish  for  several  years.  Thove^ 
And  Uie  lease  ^^^  '^  ^'^^  contended  that  the  lease  was  absolutely  void  by  the  statute  1% 
to  the  defend-     Eliz.  c.  20. 

ant  describing  A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the  defendant  to  viove 
him  as  Doctor  (q  get  |t  aside  and  enter  a  nonsuit  instead.  And  a  mle  nisi  having  been  oh^ 
JlroduMd  §       <»»Bed  in  the  last  term  for  that  purpose, 

him  at  the  trial  Wood  now  shewed  cause,  and  contended  that  the  lease  was  void  :  Ist,  By 
in  support  of  the  Stat.  Hen.  8.  c.  13.  s.  3.  which  avoids  all  leases  of  any  sianors,  Isfida, 
his  title,  is^-  tenements,  or  hereditaments  to  a  spiritual  person,  which  ^be  defendant  ap- 
denMiTf  hC'  pears  to  be  by  the  designation  of  himself  in  the  lease  itself,  beiiig  therein 
heingsochas  Styled  Doctor  in  Divinity.  2dly,  By  the  stat.  13  £Hz.  c.  20.  whereby  all 
he  is  therein  leases  of  any  part  of  a  benefice  are  absolutely  avoided  immediate^  upon  the 
described  to  be,  jacuvibent  absenting  himself  therefrom  for  the  space  of  fourscore  days  in  a 
^old  the\ease  J^^'  HeT%  the  rector  had  discontinued  his  residence  for  a  much  longer 
under  the  stat.  period  afiter  the  graating  the  lease  in  question.  And  it  cannot  be  ob^ted 
21  H.  8.  €•  13*  that  there  is  a  covenant  in  the  lease  thkt  the  rector  shall  not  4o  any  act  to 
'*^*  avoid  it ;  for  a  covenant  is  no  bar^  whatever  remedy  may  be  had  on  it 

afterwards. 

Erskme,  in  support  of  the  mle,  said,  in  answer  to  the  objectioai  on  the 
atat.  of  Hen.  3.  that  there  was  no  evidence  that  the  defendant  was  a  apiri- 
tual  person^'  though  called  so  in  the  lease  granted  by  the  lessor.  And  as 
to  the  stat  of  Elis.  after  the  cases  of  Doe  v.  Mean,  and  JCkni  v,  Batb^j  it 
i»uld  not  be  contended  that  the  lease  in  question  might  jiot  be  avoided  on 
aocouot  of  !ihe  non-resideacje  of  the  rector )  but  still  it  was  not  eompiet^t 
io  the  rector  ^liuMelf. to  set  it  aside  by  shewing  his  owa  breach  of  duty. 

Lond  £ijLBNi>oao0OJi«  €.  J.  The  stat.  13  Eliz.  c.  20.  espresdy  enacM, 
'*  That  no  lease  to  be  viade  of  any  benefice,  &q.  shall  endure  any  longer 
than  wlule  the  lessor  shall  be  oirdinarily  resident  and  serving  the  core  -af 
such  beaefioe^  without  absence  above  Iburaoore  days  in  any  one  year^  but 
^at  every  auch  leaae  iouuediately  upon  such  absence  sfaaU  oeaae  and  be 
void.**  Jt  is  plain  therefore  ih^i  thfi  legislatiare  ineant  that  the  leaae  ^Muld 
be  wholly  <mt  doMw.and  A^m  away  b^y  the  noa-ce^idonce  af  the  reotcir*  Jt 
<was  so  eoQsidered  an  .thC'caae-of  Doe  y.  Bar^,  ^en  as  .against  a.atrai^^ 
,aod  wrocig-doer J  Iheretoffe  lhere'is.(^>  grfitaiHiffor  thedistiootioa  atteoajKted 
to  be  taken  betweaa  that  case  and  the  present.  And  I  think  the  other 
ground  of  objection  equally  clear  on  the  stat  21  H.  B,  The  defendant  is 
described  in  the  lease  itself  produced  by  jum,  as  a  spiritual  person. 
iPer  CuMam. 

Rule  discbaigcd. 

H.  43 
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H.  48  Geo.  8.    1803.    K.  B.    Sitfangs  at  Nm  Prius.  leos. 

Shipleif  y.  Hammond.    [5  fispin.  113.]  ^^.-m^' 

ASSUMPSIT  for  rent  of  tithes^  and  on  an  account  stated.     The  plaintiff  On  an  agree- 
Shipley  was  owner  of  the  tithes  ;  Hammond  was  the  occupier.    The  m^Qt  to  pay  a 
tithes  w«re  due  in  1795 ;  and  the  only  doubt  was^  whether  the  plaintiff  was  ^>^d  »» 
entitled  to  interest  or  not  from  that  time  ?  St£n^  vitboat 

Lord  Ellbnbobouob.     If  there  was  an  agreement  for  tithes,  to  be  paid  any  precise 
on  a  particular  day,  the  sum  to  be  paid  would  bear  interest  from  that  time ;  time  of  pay- 
-iNit  where  it  it  is  only  a  general  agreement  for  so  much  a  year^  without   ?''^  ^vag 
specifying  any  time  for  the  payment,  no  interest  is  payable.  ^^  1^  payable* 

Crorrow  and  Barrow  for  the  plaintiff.  on  arrears. 

Gibbs  for  the  defendant. 

H.  43  Geo.  3.    1808.    C.  P. 

jirhtichle  and  another^  jissignees  of  Henry  Poole,  Clerk^  an  insolvent 

Debtor,  v.  Cawtan.    [3  Bos.  &  Pull.  321.] 

ASSUMPSIT  for  the  use  and  occupation  of  the  vicarage  house,  garden.  The  profits  of 
orchard,  and  glebe  land,  and  all  the  vicarial  tithes  of  the  vicarage  of  an  ecdesiasti. 
the  parish  and  parish  church  of  Hernhill,  in  the  county  of  Elent.  This  <^  benefice  do 
cause  eame  on  to  be  tried  at  the  Westminster  sittings  in  Easter  term  last  ^\]^,^^^ 
hekwte  Loud  Ai*vanlbt  Oh.  J.  pursuant  to  a  decree  of  the  court  of  chancery  i^  iwsolTent  ^' 
of  the  14th  of  July  1801.  A  verdict  was  found  for  the  plaintiffs,  damages  act,  though  in- 
J8d7/.  Idf .  iid,,  subject  to  the  opinion  of  the  court  upon  the  following  case :     eluded  in  the 

hy  articles  of  agreement  in  writing,  dated  the  17th  day  of  March  1786,  J^^'jJjJ*^  ^ 
lietween  the  £tev.  Henry  Poole,  derk,  then  and  still  being  vicar  of  the  parish  ^^^^  ^^^ 
4if  Herahill,  in  the  county  of  Kent^  of  the  one  part,  and  the  above  named 
jfefendant  of  the  other  part,  it  was  agreed  that  from  Michaelmas  1784  the 
.said  Henry  Poole,  in  consideration  of  the  said  defendant  paying  him  00/.  a 
year  on  or  before  the  10th  of  December,  and  30Z.  a-year  to  the  curate,  in 
•two  payiBfints,  viz.  on  the  0th  of  February  and  0th  August,  and  one  guinea 
•iB  the  widows  of  clergymen  in  Kent,  and  17«.  in  part  of  the  tenths  and 
4he]aad*taK  and  parochial  rates,  should  invest  the  said  defendant  with 
every  daim  he  had  as  vicar  of  HernhiU  aforesaid,  on  the  several  occupiers 
of  lands,  wood,  fruit,  &c.  together  with  the  vicarage  house,  gardexi, 
CMicfaard,  and  glebe  land,  except  aU  surplice  foes  and  church-yard  4ue8 :  but 
•with  pnmse  ^t  iiecessary  repairs  to  the  vioarage  house,  barn,  stable,  and 
'fences  ef  the  yard,  and  garden  gates  and  stiles,  should  be  at  the  costs  and 
-chaises  of  Hie  said  Henry  Poole,  as  well  ^  any  land-tax  or  poor's  rates 
otiher  than  what  the  said  vicarage  was  (dien  charged  with ;  and  that  the  said 
defendant  should  suffer  one  Jo&n  4GKroomridge  the  then  tenant  of  the  vica- 
rageboose  to  ooiMittue  as  long  as  he  paid  the  yearly  rent  of  8/. ;  and  that 
4feke  «aid  egresttient  should  eentinue  until  either  of  the  parties  thereto 
should  give«otice  to  the  contrary  thsee  months  at  least  before  Michaelmas, 
•8t  whidi  tine  of  the  year  and  no  .other  the  said  affreement  should  cease  and 
dcftermioe.  By  virtue  of  this  agreement  the  d^ndant  on  the  17th  day  of 
March  IIM  Aforesaid  entered  ^pou  the  >said  premises  in  the  said  agreement 
«iie»lieaed,«nd  hafli  continued  firom  thence  hitherto  to  hold  and  enjoy  the 
^une  flSMiar  and  by  virtue  ei  the  said  agteement,  and  hath  duly  peiibrmed 
atke  sud  agreement  in  all  things  therein  contained  on  his  part  to  be  done  vp 
to  Mi^^«*^Py~«  1707.  On  the  Sd  day  of  Octdber  1707,  the  said  Henry 
Pocde  being  a  prisoner  in  the  custody  of  the  warden  of  his  mijesty's  prison 
of  the  fleet,  at  the  suit  of  divers  persons,  for  4ebts  amofunting  in  the  whole 
to  a  less  sum  than  IdOO^,  and  being  entitled  to  the  benefit  of  the  act  of 
pariiaaient  passed  in  the  d7th  year  o(  his  present  nuyesty*s  reign,  entitled, 
*'  An  act  for  the  relief  of  certain  insolvent  debtors,'*  he  the  said  Henry 
Fodie  was  on  the  said  3d  day  of  October,  1707,  at  the  general  quarter  ses- 
sions of  the  peace  for  the  city  of  London,  duly  discharged  from  his  8;iid  im- 
prisonment 
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1803.  prisonment  by  virtue  of  the  said  act,  and  did  then  and  there  delhrer  in  a 
ARBucKLE  fichedule.of  his  real  and  personal  estate  according  to  the  directions  of  the 
said  act,  in  which  act  the  said  Henry  Foole  did  (amongst  other  parttcnlars 
of  his-  estate  and  effects)  insert  the  following  article,  viz,  **  The  vicarage  of 
Hernhill  inKent,  the  tithes  of  which  have  been  paid  to  me  to  Michaelmas 
1796,  which  I  have  applied  to  the  support  of  myself  and  iamily." 
By  a  deed  poll  dated  the  10th  day  of  February  1798,  William  Rix,  esq, 
then  being  clerk  of  the  peace  for  the  city  of  London,  did  by  virtue  of  the 
said  act  assign  and  convey  all  and  singular  the  estate  and  effects  of  the  said 
Henry  Poole  to  the  abovenamed  plaintiffs,  in  trust,  for  the  benefit  of  them- 
selves and  the  rest  of  the  creditors  of  the  said  Henry  Poole.  On  the  11th  of 
May  1795  the  said  Henry  Poole  was  directed  by  the  archbishop  of  Ganter- 
bary  to  augment  the  curate's  salary  from  'SOL  to  35/.  a  year,  whereupon  the 
said  defendant  was  requested  to  pay  the  additional  5/.,  and  to  deduct  it 
from  the  90/.  annual  rent  $  so  that  the  net  rent  payable  by  the  said  defend- 
ant from  Michaelmas  1797  was  85/.  a-year  only.  The  question  reserved 
for  the  opinion  of  the  court  was,  whether  under  the  circumstances  above 
stated  the  plaintiffs  were  entitled  to  recover  any,  and  what  sum  of  money 
horn  the  defendant  in  this  action  }  If  the  court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  any  sum  of  money  from  the  defend- 
ant, a  verdict  to  be  entered  for  the  plaintiffs  for  that  sura,  subject  to  the 
further  directions  of  the  court  of  chancery.  If  on  the  contrary  the  court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover  any 
thing  in  this  action,  then  a  verdict  to  be  entered  for  the  defendant,  subject 
as  aforesaid. 

Mar$hall  seijeant  for  the  plaintiffs.  The  question  for  the  opinion  of  the 
court  is,  whether  the  profits  of  the  vicarage,  which  has  been  assigned  for  the 
benefit  of  the  insolvent's  creditors,  do  or  do  not  pass  under  that  assignment  \ 
No  express  decision  upon  this  subject  is  to  be  found,  but  the  words  of  the 
assignment  being  sufficiently  comprehensive  to  pass  every  species  of  pro- 
perty to  which  the  insolvent  was  entitled,  must  necessarily  be  held  to  in* 
dude  this  particular  property.  The  revenues  of  a  clergyman  have  never 
been  deemed  a  mere  stipend  for  the  performance  of  a  duty,  but  constitute  a 
freehold ;  and  it  is  on  that  account  that  executions  have  been  allowed  against 
this  species  of  property  for  the  recovery  of  debts*  Sir  Edward  Coke,  in  2 
Inst.  472,  saySj  if  the  sheriff  return  that  the  defendant  is  clericuM  et  benefit 
ciatus  nullum  hahent  laicum  feodum^  the  plaintiff  shall  have  a  vmt  to  die 
bishop  to  levy  de  bonis  ecdeHasticis  ;  who  thereupon  appoints  sequestrators, 
and  sufficient  being  reserved  to  serve  the  cure,  the  remainder  is  taken  under 
the  execution.  It  is  quite  clear  that  a  clergyman  may  be  a  bankrupt,  and 
if  so,  the  fruits  of  his  benefice  must  pass  to  his  assignees.  In  the  case  ex 
parte  Meymot,  1  Atk.  196,  where  it  was  contested  whether  a  dergyman 
could  become  a  bankrupt.  Lord  Hardwickb,  in  considering  the  objection, 
though  he  does  not  expressly  dedde  whether  a  benefice  would  pass  to  the 
assignees,  seems  to  think  that  it  would.  He  says,  *'  To  be  sure  there  are 
in  the  bankrupt  acts  no  words  that  relate  merely  to  ecclesiasticBl  estates, 
and  therefore  it  is  said,  if  the  whole  living  is  seized  it  may  prevent  serving 
the  cure.  But  I  do  not  know  that  this  would  be  the  cotisequence.*'  His 
lordship  then  refers  to  the  special  execution  at  law  de  bonis  eeclesiasikis ; 
'  and  adds,  i^'  I  do  not  see,  but  I  give  no  opinion,  why  the  same  method 
may  not  be  followed  under  a  commission  of  bankruptcy,  for  it  does  not  ap- 
'  pear  to  me  that  this  would  supersede  the  bishop's  authority."  If  the  case 
of  F/arty  v.  Odium,  S  T.  R.  881,  be  rdied  upon,  where  it  was  dedded  that 
the  half  pay  of  an  officer  could  not  be  assigned  under  an  insolvent  act,  it 
may  be  observed  that  no  two  cases  can  be  more  different,  an  officer  having 
no  certain  interest  in  his  half  pay,  and  not  being  able  Jo  maintain  an  action 
for  it,  whereas  a  clergyman  has  a  freehold  in  his  living.  It  is  to  be  recol- 
lected also  that  it  has  been  the  constant  practice  for  clergymen  to  make 
'  provision  for  their  families  by  raising  annuities  upon  their  livings,  which 
they  could  not  do,  if  they  had  not  the  power  of  assigning  their  interest  in 

their 
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their  liYings :  and  if  a  clergyman  himself  can  assign  his  living,  there  is  no         1 80d. 
reason  ^hy  it  should  not  pass  under  the  assignment  of  the  law.  abbuckle 

'    Shepherd  Serjeant,  for  the  defendant.     Although  the  fruits  of  a  vicarage 
are  liable  to. the  payment  of  the  debts  of  the  vicar  when  sequestration  is 
granted  by  the  bishop,  yet  they  do  not  pass  under  this  sort  of  statute  exe- 
cution.    It  is  clear  that,  notwithstanding  the  general  words  of  the  assign- 
ment, there  are  some  things  which  do  not  pass  :  such  as  the  half  pay  of  an 
officer,  as  was  decided  in  Fiariy  v.  Odium.    The  agreement  made  between 
the  vicar  and  the  defendant  can  make  no  difference  in  the  case :  for  if  such 
a  lease  or  agreement  were  assignable  the  vicar  might  divest  himself  of  all 
the  benefit  arising  from  his  living,  consequently  of  all  power  of  serving  the 
cure,  which  the  law  will  not  allow ;  for  the  revenues  arising  from  a  vicarage 
are  intended  for  the  pnrpose  of  supporting  a  vicar  in  the  service  of  the 
ehurch.    By  the  ISEHz.  c.  tO,  all  leases,  gifts,  grants,  conveyances,  feoff^ 
ments,  or  estates,  made  by  spiritual  persons  for  more  than  the  term  of 
twenty-one  years  or  three  lives,  whereupon  the  accustomed  yearly  rent  ia 
reserved,  are  void.     It  is  true  that  the  title  of  that  act  and  its  provisions  are 
framed  as  if  made  for  the  protection,  ^ot  of  the  spiritual  persons  them- 
selves, but  of  their  successors.     But  when  we  look  at  the  14  Eliz.  c.  11,  s. 
15,  which,  after  reciting  that  evil  disposed  persons  had  defrauded  the  true 
meaning  of  the  18  Eliz.  by  entering  into  bonds  and  covenants  to  su£fer 
other  persons  to  enjoy  their  livings,  which  bonds  and  covenants  were  not 
held  to  be  leases,  it  was  enacted  that  all  bonds,  contracts,  promises,  and 
covenants  for  the  above  purpose  should  only  be  of  such  force  and  validity  as 
leases  made  by  the  same  persons.     From  this  it  appears  that  the  object  of 
the  legislature  was  to  prevent  ecclesiastical  persons  from  charging  their  be- 
nefices except  by  lease,  reserving  the  accustomed  rei^t :  and  it  is  clear  that 
these  provisions  most  have  been  made  with  a  view  to  protect  ecclesiastical 
persons  against  their  own  imprudence,  and  not  merely  to  protect  their  suc- 
oeesors,  who  could  not  be  charged  by  the  bond  or  covenant  of  their  prede- 
cessor.    The  object  was  not  only  to  prevent  dilapidations,  but  to  secure  a 
proper  revenue  to  ecclesiastical  persons,  with  which  they  might  support  a 
becoming  hospitality.     If  a  vicar  be  allowed  to  lease,  reserving  a  rent,  and 
then  to  assign  the  reversion,  it  is  the  same  thing  as  if  he  were  allowed  to 
lease  without  reserving  any  rent  whatever :  consiequently  the  vicar  in  this 
case  could  not  himself  have  assigned  this  agreement  to  his  creditors.     Can 
it  be  contended,  then,  that  under  the  insolvent  act  that  will  pass  to  his  credi- 
tors which  he  could  not  have  assigned  to  them  >  It  has  always  been  holden 
that  nothing  passes  under  those  acts  but  what  the  party  himself  could  con- 
aisteutly  with  the  nature  of  his  interest  and  with  public  policy  have  trans- 
ferred.   On  this  principle  proceeded  the  case  of  Fiarty  v.  Odium,    ^ot  will 
it  make  any  difference  that  the  insolvent  has  inserted  this  property  in  the 
schedule ;  for  though  he  may  have  thought  himself  bound  by  his  oath  to 
insert  it,  still  if  it  be  that  sort  of  property  which  he  could  not  assign,  it  will 
not  pass.    Where  the  execution  against  a  benefice  proceeds  not  on  common 
process,  but  on  a  writ  directed  to  the  bishop,  those  inconveniences  which 
the  legislature  has  been  studious  to  guard  against  are  prevented  :  for  the 
bishop  in  sequestering  has  a  right  to  deduct  a  reasonable  sum  for  the  supply 
of  the  cure,  and  likewise  for  the  maintenance  of  the  incumbent  and  his  fa- 
mily, if  he  hath  not  otherwise  sufficient  to  maintain  them.     Bum's  Eccl. 
Law,  tit.  Sequestration,  vol.  3,  p.  318,  ed.  2.     If  it  be  urged  that  the  insol*- 
vent  himself  has  provided  by  his  agreement  for  serving  the  cure ;  it  may  be 
answered,  that  the  service  of  the  cure  is  only  one  of  the  things  to  be  pro- 
vided for  by  the  bishop,  who  is  also  bound  to  take  care  bothof  the  incum- 
brat  himself  and  of  his  family.     With  respect  to  the  opinion  supposed  to 
have  been  expressed  by  Lord  Hardwicke  in  £r  parte  Meymoi,  it  is  ob- 
servable that  when  he  suggests  that  a  spiritual  preferment  may  possibly  be 
within  the  statutes  of  bankrupt,  he  expressly  .assigns  as  a  reason  that  a  writ 
may  issue  to  the  bishop,  and  he  may  apportion  a  part  to  serv^  the  cure. 

Cur.  Adv.  Fuli. 

On 
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Oa  %YAb  day  the  opitoioni  ot  the  court  wins  delivered  bf 

Lord  ALVANLAYy  €.  J.  With  respect  to  all  soma  of  money  which  had  be- 
come due  to  the  insolvent  at  the  time  when  he  tooI&  the  benefit  of  the  in- 
solvent act,  it  ifl  admitted,  that  the  plaintilfo  are  entitled  to  recover.  Un- 
questionably every  right  and  interest  in  possession,  which  had  vested  in  the 
insolvent  previous  to  the  passing  of  the  37th  of  Geo»  8.  c.  112,,  vraia  biy 
that  act  immediately  transferred  to  the  assignees :  and  whatever  aetisB 
might  have  been  brought  by  the  insolvent,  may  be  nuiintained  by  the  as- 
signees. So  long  as  the  defendant  continued  in  the  occupation  of  the  vicar- 
age, he  was  liable  to  the  payment  of  the  stipulated  sum ;  as  far,  therefove, 
as  the  action  extends  to  the  arrears  which  were  due  at  the  time  when  the 
insolvent  took  the  benefit  of  the  act,  the  claim  of  the  assignees  may  be 
maintained.  Supposing  a  commission  of  bankrupt  to  extend  to  persona  hs 
holy  orders,  still  Uie  question  will  be,  whether  the  assignees  undier  thia  in- 
solvent act  have  succeeded  to  the  rights  of  the  inscdvenc  in  all  the  revenues 
of  the  church  of  which  he  was  vicar?  for  it  is  impossible  to  conlend 
that  they  are  entitled  under  the  agreement,  without  also  contending  that  if 
there  had  been  no  agreement  they  would  have  been  in  the  same  situation 
as  the  vicar  himself,  and  would  have  been  entitled  to  demand  from  the 
possessors  o£  the  glebe-lands  and  from  the  terre-tenants  of  the  pariah  th^ 
rent  and  tithes  due  to  the  vicar  of  Hernhill.  In  short,  it  most  be  argued, 
that  although  the  insolvent  act  does  not  expressly  make  the  assignees  vican, 
yet  that  it  invests  ihem  with  all  the  ecclesiastical  rights  of  the  vicar.  It  is 
material  to  consider  how  the  common  law  stood  with  respect  to  the  rights 
with  which  creditors  of  persons  in  holy  orders  and  bendBced  derks  were 
doathed.  No  one  is  ignorant  that  at  common  law  land  could  not  be  taken 
into  the  hands  of  the  creditor  himsdf ;  the  profits  only  could  be  taken  by  a 
writ  of  levari  facias  directed  to  the  sheriff,  who  was  thereby  empowered  to 
levy  the  profits  arising  from  time  to  time  for  the  benefit  of  the  creditor. 
The  common  law  was  extremely  jealous  of  obtruding  any  new  tenant  on 
the  lord ;  it  did  not  allow,  therefore,  any  possession  to  be  taken  under  the 
levari  fadoB,  but  only  the  profits  to  be  levied.  By  the  statute  of  Westm.  % 
which  gave  the  writ  of  elegit,  an  altesation  was  introduced  in  this  respect. 
By  that  act  the  creditor  was  permitted  to  make  use  of  a  process  by  whadi 
he  was  put  into  possession  of  the  land  itself.  At  all  tiaus,  however,  the 
king  vnis  entitled  to  take  possession  under  an  extent,  for  the  objection  to 
chainging  the  tenant  did  not  apply  to  the  case  of  the  king.  His  right  was 
independoit  of  the  statute  of  Westm.  2 :  but  it  must  not  be.  forgotten  tint 
while  tiie  conmion  law  remained  unaltered  the  king  never  cfaimed  any  an- 
thority  to  take  possession  of  ecclesiastical  rights  or  dues  by  die  hands  of  his 
own  ministers  the  sheriflfs.  He  was  always  obliged  to  have  recourse  to  n 
writ  to  the  bishop,  under  which  the  lands  were  sequestered.  Under  tiint 
writ  possessioik  was  not  given,  but  the  ordinary  was  bound  to  take  caie 
that  out  of  the  revenues  of  the  church  the  duties  of  the  churdt  should  be 
provided  for.  We  find  in  3  Inst.  p.  4,  that  Lord  Cokx  says,  ''  if  a  person 
be  bound  in  a  recognizance  in  the  chancery,  or  in  any  other  eouH,  8ec. 
he  pay  not  the  sum  at  the  day,  by  the  common  law  if  ^e  person  had 
thing  but  ecdesiastical  goods,  the  recognizee  could  not  have  had  a  levmn 
fadag  to  the  sheriff  to  levy  the  same  of  those  goods,  but  the  writ  ouglit  to 
be  directed  to  the  bishop  of  the  diocese  to  levy  the  same  of  his  ecdesiastical 
goods.'*  InGrilbert  on  Executions,  p.  40,  it  is  said,  **  elegit  does  not  lie  of 
the  glebe  bdoUging  to  the  parsonage  or  vicarage,  nor  to  the  church-yard  ; 
for  these  are  each  solum  Deo  consecratum ,"  and  for  this  is  cited  Jenkins* 
Bep.  207,  where  the  same  doctrine  is  laid  down  -,  and  also  that  no  capias 
OT  fieri  facias  can  issue  against  a  ckrk,  if  it  appears  that  he  has  no^  lay  fee, 
but  only  a  levari  fadas  to  the  bishop*  Jenkins  refers  to  two  cases  frosa 
the  Year-books,  viz.  20  £d.  8.  44.  and  21  £d.  4.  45.  We  have  therefore 
complete  authority  for  saying,  that  at  common  law  no  process  ever  issued 
to  a  sheriff  to  levy  on  ecdesiastical  property  the  debt  due  in  an  action,  and 
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fiSbcrWis  weU  warfanted  in  aajring  that  no  elegii  lies.  Sir  WIHiam  Black- 
alone  in  the  3d  volnme  of  the  Commentaries,  p.  418^  gives  an  account  of 
the  writ  of  sequestration  to  the  bishop  of  the  diocese,  which  he  says  is  in 
the  nature  of  a /coari  or  jfertyacia«  to  levy  the  debt  and  damages  de  bonU 
ecolesuutids,  which  are  not  to  be  touched  by  lay  hands.  The  same  account 
is  given  of  the  writ  in  Burn's  Eccl.  Law,  tit.  Sequestration.  There  has 
been  much  argument  respecting  the  power  which  a  clergyman  has  over  his 
own  beneficew  It  has  never  been  contended  however  that  a  parson  was  ever 
seised  in  fee,  he  had  only  a*  qualified  right  in  his  living,  and  at  common 
law  could  make  no  lease  to  bind  his  successor,  unless  confirmed  by  the  pa- 
tron and  otdinary.  In  the  reigns  of  Hen.  8.  and  Eliz.  several  statutes  were 
passed  introducing  further  restrictions  with  respect  to  the  power  of  ecelsias- 
ties  over  their  benefices.  Until  the  13  Eliz.  c.  20,  they  all  appear  to  have 
been  made  for  the  benefit  of  the  successor  i  so  great  was  the  anxiety  of  the 
legislature  however  to  prevent  ecclesiastics  from  divesting  their  own  rights, 
that  the  statute  of  Id  Eliz.  c.  20,  explained  by  18  Eliz.  c.  11,  empowers 
then  to  take  advant^e  of  their  own  non-residence  to  defeat  leases  made  by 
themselves.  Such  has  been  determined  to  be  the  effect  of  that  statute  in 
the  late  case  of  Frogniorlon  d.  Fleming  v.  Scott,  2  East,  467  (1).  It  is  now 
clearly  established  that  the  half  pay  of  an  ofiicer  is  not  assignable,  and  un- 
questionably any  salary  paid  for  the  performance  of  a  public  duty  ought  not 
to  be  perverted  to  other  uses  than  those  for  which  it  is  intended.  Notwith- 
standing the  case  of  Steuart  v.  Tucker,  in  which  it  was  held  that  the  half 
pay  of  an  officer  was  assignable  iu  equity,  it  was  expressly  decided  in 
Flatty  V.  Odium  that  it  was  not  assignable  at  all,  which  decision  met  with 
geaeral  approbation.  This  doctrine  is  very  analogous  to  that  which  has 
been  adopted  with  respect  to  ecclesiastics ;  the  same  policy  is  applicable 
to  both  cases.  Having  considered  in  what  manner  debts  might  be  en« 
forced,  against  ecclesiastics  at  common  law,  I  will  now  consider  whether 
the  statutes  relative  to  bankrupts  and  insolvents  have  introduced  any  altera- 
tion in  this  respects 

That  &  private  creditor  should  be  able  to  avail  himself  of  a  writ  of  seques- 
tration for  the  purpose  of  satisfying  his  debt  out  of  the  benefice  of  a  clei^- 
ssan^  and  yet  that  where  the  legislature  has  vested  the  whole  property  of 
the  debtor  in  assignees  for  the  benefit  of  the  creditors  in  general,  those  as- 
aigaecs  shoidd  not  have  any  power  to  affect  his  benefice,  would  certainly  be 
an  anomaly  in  the  law.  Whether  there  be  any  means  of  obviating  this 
anomaly  I  will  not  pretend  to  say.  Lord  HAaawicsB,  in  the  case  ex  parte 
Mmfmo$ti  abstains  from  laying  down  decisively  in  what  manner  the  claims 
of  the  asaignees  upon  such  property  might  be  made  available.  He  seems 
howevev  to  think  that  in  a  writ  to  Uie  biahop  the  assignees  might  have  the 
same  remedy  as  any  other  creditor.  But  he  never  hints  at  an  idea  that 
they  ooold  take  possession  of  the  benefice  in  the  same  manner  as  they  might 
of  lay  property.  The  only  question  in  that  case  was,  whether  a  clei^^yman 
eould  be  made  a  bankrupt.  Mr.  Wilbraham  in  arguing  for  the  negative  in- 
sisted that  bis  lilring  could  not  be  assigne<l  by  the  commission,  fbr  that  the 
asaignees  must  take  all  or  none  j  and  if  they  took  all,  nothing  would  be  left 
to  provide  for  the  service  of  the  cure.  Lord  HAanwicaa,  who  inclined  to 
think  that  a  clergyman  might  be  made  a  bankrupt,  after  noticing  this  ob- 
jection, and  stating  the  common  law  nde  with  respect  to  sequestration, 
says,  ''  I  do  not  see,  (but  I  give  no  opinion)  why  the  same  method  may 
not  be  followed  under  the  commission  of  bankruptcy,  for  it  doesnot  appear 
to  me  that  this  would  supersede  the  bishop*s  authority."  As  a  long  time 
has  elapsed  since  this  opinion  was  thrown  out,  during  which  some  dei^- 
men  must  probably  have  rendered  themselves  obnoxious  to  commissions  of 
bankrupt,  I  desired  inquiries  to  be  made  respecting  the  mode  of  proceeding 
adopted  under  those  commissions.  But  these  inquiries  have  not  produced 
any  instance  in  which  proceedings  against  a  benefice  have  taken  place.  Nor 
shall  I  undertake  to  point  out  in  what  manner  the  assignees  in  this  case 
must  proceed.    But  although  these  may  be  difficulties  in  the  mode  of  prof 
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ceeding,  we  are  hot  therefore  to  hold  that  the  natare  of  the  proper^  whieh 
a  dergyman  has  in  his  benefice  is  changed  by  the  operation  of  an  insolvent 
act^  or  that  the  assignees  under  such  an  act  will  be  entitled  to  demand  aad 
receive  ecclesiastical  dues.  The  agreement  in  this  case  is  a  mere  letter  of 
attorney  given  by  the  clergyman  to  the  defendant.  If  this  agreement  could 
be  deemed  a  lease,  it  would  be  void  upon  the  face  of  it.  It  would  be  a  lease 
of  the  parsonage  house,  with  a  covenant  that  the  new  tenant  should  oc- 
cupy :  this  would  be  felo  de  se.  Whatever  advantage  might  be  derived 
through  the  intervention  of  the  ordinary,  I  am  of  opinion  that  by  no  con- 
veyance of  the  party  himself  could  he  divest  dimself  of  his  benefice.  The 
same  reasons  which  have  induced  the  common  law  to  prevent  execution 
against  a  benefice  by  the  hands  of  the  king's  civil  ministers,  may  be  urged 
with  equal  force  against  the  action  now  brought  by  the  assignees.  We  are 
therefore  of  opinion  that  the  action  is  not  maintainable  so  &r  as  it  relates 
to  the  rent  Which  has  accrued  subsequent  to  the  assignment  under  the  in- 
solvent act. 

Per  Curiam,  Verdict  to  be  entered  for  the  defendant. 


After  sentence 
in  the  ecclesi- 
astical court  in 
a  matter  of 
tithe,  where  the 
question  turned 
upon  the  con- 
struction of  an 
act  of  pailia- 
ment ;  upon  a 
doubt  raised 
whether  that 
court  had  no^ 
misconstrued 
the  act,  this 
court  Erect- 
ed the  plaintiff 
to  declare  in 
prohibition,  for 
the  more  so- 
lemn adjudica- 
tion of  ^ 
question,  whe- 
ther, supposing 
the  court  be* 
low  to  have 
misconstrued 
the  act,  a  pro-  . 
hibition  should 
go  after  sen- 
tence in  a  mat-' 
ter  in  which 
the  court  below 
had  original 
jurisdiction,  or 
whether  it  was 
only  a  ground 
of  appeal. 


£.  43  Geo.  3.    1803.    K.  B. 
Gare  v.  Gappery  Clerk.     Gould  v.  The  Same.     [3  East,  472.] 

UPON  a  rule  calling  on  Mr.  Grapper  to  shew  cause  why  a  prohibition 
should  not  issue  to  the  consistory  court  of  the  archdeacon  of  Wells, 
to  prohibit  it  from  holding  plea  of  the  matters  there  depending  between  the 
parties  ;  the  proceedings  appear  co  be  these : 

Mr.  Gapper,  as  rector  of  the  parish  of  High  Ham  in  the  county  of 
Somerset,  libelled  the  respective  plaintiffs  in  the  court  below  for  sub- 
traction of  tithes  in  the  common  form ;  and  chaiged  that  the  plaintiff 
Gare,  in  the  year  1798,  &c  occupied  so  many  acres  of  meadow  and  pasture 
land,  lately  part  of  the  open  waste  or  common  called  King's  Sedgmoor,  and 
lately  enclosed  by  virtue  of  an  act  of  parliament,  situate  within  the  parish 
of  High  Ham,  aforesaid,  and  the  titheable  parts  thereof  $  in  respect  of 
which  the  tithe  of  hay  and  agistment  was  demanded^  To  this  the  defen- 
dant by  his  answer  stated,  that  by  virtue  of  two  acts  of  parliamentf  the 
81  Geo.  3.  c.  91.  and  37  Geo.  8.  c.  16.  for  draining  and  dividing  the  aatd 
moor  or  tract  of  waste-land  called  King*s  Sedgmoor,  the  same  was  cndoaed 
and  allotted  accordingly.  That  the  said  waste  was  anciently  part  of  the 
possessions  of  the  abbey  of  Glastonbury,  and  so  continued  till  die  dissohi- 
lution  of  monasteries  in  the  reign  of  Hen.  8.,  and  therefore  exen^t  from 
tithe.  That  before  the  enclosure  King's  Sedgmoor  was  extra-parochial, 
and  the  tithes  due,  if  at  all,  to  the  crown,  whose  right  was  saved  by  the 
said  indosure  acts.  The  respondent  further  admitted,  that  in  the  year  1798, 
he  occupied  eight  acres  of  meadow,  lately  part  of  Icing's  Sedgmoor,  from 
which  he  cut  seven  tons  of  hay ;  but  denied  that  the  same  was  previous  to 
the  passing  of  the  said  acts  within  the  parish  of  High  Ham ;  and  as  to  the 
tithe  of  hay,  he  alleged  a  certain  modus  in  the  said  parish.  In  jreply,  Bir. 
Gapper  by  his  personal  answer  admitted  that  the  lands  in  question  were 
part  of  King's  Sedgmoor,  but  denied  that  they  were  extra-parochial ;  be- 
cause the  proprietors  of  lands  in  the  several  parishes  nearly  adjoining,  to 
King's  Sedgmoor  (of  which  the  parish  of  High  Ham  is  one)  did,  in  respect  of 
their  lands,  messuages,  &c.  in  such  several  parishes,  claim  and  had  from  time 
to  time  immemorial,  exercised  certain  rights  of  common  of  pasture  appurte- 
nant on  King's  Sedgmoor ;  wherefore  it  was  part  of  the  said  several  parishes, 
though  the  boundaries  of  each  were  not  certainly  known.  And  that  King's 
Sedgmoor  is  not  mentioned  in  the  act  of  the  31  Geo.  3.  as  extra- parochial, 
but  is  therein  stated  to  be  in  or  near,  or  adjoining  to  certain  parishes  naoMd, 
of  which  High  Ham  is  one;  and  that  the  commissioners  appointed  by  the 
said  act  did  by  their  award  allot  and  divide  the  said  tract  called  King's  Sedg- 
moor, onto  and  amongst  each  of  the  several  parishes,  &c.  named,  which 
were  allowed' to  have  rights  of  common  appurtenant,  &c. ;  and  it  was  in 

and 


flTHE  CASES.  513 

lUid  by  the  said  act  directetf,  that  the  allotments  should  be  made  in  propor-* 
tioa  to  the  number  of  rights  of  common,  &c.  and  should  for  ever  thereafter 
be  deemed  and  taken  to  be  part  and  parcel  of  the  several  parishes  to  which 
the  same  respectively  should  be  assigned.  That  the  commissioners  allotted 
M6  acres  part  of  King's  Sedgmoor,  unto  and  for  the  parish  of  High  Ham. 
And  that  the'proprietors  of  the  several  tenements  in  the  said  parish^  in  respect 
of  the  said  allotments,  applied  to  parliament  in  the  37  Geo.  3  and  obtained 
an  act  intitled,  '■  An  act  for  dividing,  allotting,  and  inclosing  the  open  or 
commonable  lands  and  fields  within  the  parish  of  High  Ham/'  &c.  under 
which  last  mentioned  act  the  spot  in  question  was  allotted  to  Gare,  being 
part  of  the  586  acres  before  mentioned,  and  within  the  bounds  of  the  said  pa- 
rish of  High  Ham.  And  that  it  was  by  the  said  last-mentioned  act  fiirther 
provided,  that  the  lands  allotted  by  virtue  of  the  same  should  be  held  under 
and  subject  to  the  same  charges,  tenures,  customs,  rents,  services,  and  in- 
cumbrances, as  the  several  tenements  in  res]>ect  whereof  such  allotments 
were  made,  would  have  been  subject  to  or  liable  to  be  charged  with  or  af- 
fected by,  in  case  that  act  had  not  been  made.  That  the  tenements  in  re- 
spect whereof  the  said  allotment  was  made  to  Gare  have  always  paid  tithe 
to  the  rector  of  High  Ham;  And  the  rector  further  submitted,  that  by 
virtue  of  the  Stat.  2  &  d  £d.  6.  c.  13.,  which  enacts,  that  every  person  who 
shall  have  cattle  titheable,  going,  feeding,  and  depasturing  on  any  waste  or 
common  ground,  whereof  the  parish  is  not  certainly  known^  shall  pay 
tithe  for  the  increase  of  the  cattle  so  going,  &c.  to  the  parson  of  the  pa« 
rish  where  the  owner  inhabits  or  dwells ;  the  rector  of  High  Ham  was  en- 
titled to  the  tithe  of  the  increase  of  the  cattle,  &c.  The  rector  then  detiied 
Gare's  allegation  that  the  rector  of  High  Ham  had  never  received  -  tithe 
Brising  on  King's  Sedgmoor,  and  alleged  an  instance  of  a  composition  re- 
ceived by  the  rector  in  1785  of  a  parishioner  in  High  Ham;  for  the  tithe  of 
a  calf  fellen  on  the  same,  and  also  that  the  occupiers  of  commonable  tene- 
ments in  High  Ham  have  always  paid  tithe,  or  compounded  for  the  increase 
and  agistment  of  their  commonable  cattle,  Whether  kept  on  their  tenements 
or  on  King's  Sedgmoor.'  He  then  admitted  the  tuodus  set  up  by  Gare  as 
for  certain  cattle  and  lands,  but  denied  it  as  to  others,  and  particularly  as  to 
the  lands  allotted  to  Gare  out  of  King's  Sedgmoor.  •  The  proceedings  then 
further  set  forth  the  depositions  of  witnesses,  in  which  it  appeared  that 
•within  living  memory  King's  Sedgmoor  was  considered  as  extra-parochial, 
•and  that  certain  persons,  occupiers  in  High  Hhm  long  before  the  enclosure, 
had  depastured  cattle  on  King's  Sedgmoor,  and  cut  hay  there,  without  pay- 
ing ot*  having  any  demand  made  on  them  for  tithe  :  and  speaking  also  as 
to  the  modus  set  up.  The  definitive  sentence  was  then  set  forth,  whereby 
it  was  decreed  that  the  defendant  below,  Gare,  in  1798,  occupied  eight 
•acres  of  meadow  land,  part  of  King's  Sedgmo6r,  situate,  lying,  atid  being 
within  the  parish  of  High  Ham,  or  the  titheable  places  thereof,  &c. ;  and 
then  it  proceeded  to  adjudge,  the  rector  M.  Is.  for'  the  tithe  of  hay  cut  there- 
from 5  and  so  much  more  for  agistment  tithe  of  other  part.  The  grounds 
stated  by  Gare  for  the  prohibition  prayed  for  were  -,  that  the  trial  of  bounds 
of  parishes,  and  of  all  prescriptions  and  customs,  was  of  common  law  cogni- 
zance only,  and  not  determinable  by  the  ecclesiastical  laws.  2.  That 
King's  Sedgmoor,  lately  inclosed,  out  of  which  the  allotment  in  ques- 
tion was  made,  was  not  before  the  act  of  the  31  Geo.  3.  within  the 
parish  of  High  Ham,  or  the  titheable  places  thereof,  nor  within  the  bounds 
or  titheablie  places  of  any  parish  whatever,  but  wholly  extra-parochial,  and 
that  in  and  by  the  said  act  there  is  a  '*  saving  to  the  king  and  his  heirs,  &c. 
of  all  such  right,  title,  interest,  claim,  and  demand  whatsoever,  as  he  had 
before  the  passing  of  the  smd  act."  And  that  cerUin  moduses  had  been 
alleged  and  proved  by  him  within  the  parish  of  High  Ham,  in  lieu  of  tithe ; 
notvrithstanding  all  which  priemises  he  had  been  sentenced  to  pay  tithe,  &c. 
Gibbs,  Lens,  Serjt.,  and  Dampier  shewed  cause  against  the  prohibition, 
and  contended  that  though  before  sentence  the  court  would  gnmt  a  pro- 
hibition upon  a  question  of  the  boundary  of  a  parish,  or  the  construction  of 
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an  act  of  parliament  in  issue  in  the  eccleaia^ticaiF  court ;  yet  tbift  aptdicafton 
caipe  too  late  after  sentence»  And  they  distinguished  between  this  apd  c«ses 
where  the  ecclesiastical  court  had  no  original  jurisdiction  over  die  sul|ject 
matter^  appearing  upon  the  face  of  the  libel,  in  which  case  a  prohibttioa 
would  go  even  after  sentence.  But  here  it  was  clear  that  the  court  below 
had  jufisdiction  of  the  original  subject  of  complaint,  namely  the  snbtractioft 
of  tithes  :  and  the  defendants  below  cannot  by  intfoducidg  incidental 
questions  in  their  answers  vary  the  original  jurisdiction  of  the  court }  and 
having  submitted  at  the  tipie  to  have  those  matters  tried  and  detennined 
there,  they  cannot  now  object  to  the  trial  and  sentence,  when  they  find  that 
the  matter  is  decided  against  them»  And  they  referred  to  Full  r.  Huiek^ 
ins  (1),  Juxon  v.  Byron  (1),  Synies  v.  Symes  (3),  Buf^gm  v.  Benneti  (4), 
Blaquiere  v.  flawkim{^),  Datems  v.  Robaon  (6),  and  ojiey  v.  WkitehaU  (7), 
as  establishing  the  distinction  contended  for  between  a  prohibition  after 
sentence  pro  defectujumdictionis,  and  such  a  prohibition  pro  defedxt  triaii^ 
onis  only. 

Erskine  and  Burrough  denied  that  the  court  would  look  only  to  the  libel 
to  see  whether  the  ecclesiastical  court  had  jurisdiction  on  the  queatioA  de- 
cided ;  for  otherwise  it  would  be  open  to  the  plaintiff  below  to  libel  in  the 
first  instance  for  any  matter  within  the  jurisdiction,  and  in  the  snbaeqaent 
proceedings  to  introduce  any  other  matter  of  which  the  court  had  no  ori- 
ginal jurisdiction  to  inquire.     It  is  necessary  therefore  to  Ibok  at  tbe  whole 
proceedings  in  order  to  see  whether  the  court  below  were  competent  to  de- 
cide upon  the  matters  in  issue  between  the  parties.    And  here  it  appears 
that  it  was  not  so  competent,  the  question  being  upon  the  eonstmetioii  of 
an  act  of  parlifunent,  whether  such  and  such  spot9,  which  i«)ere  before  ck* 
tra-parochial,'were  thereby  placed  within  the  boundary  of  a  parish,  concem- 
ing  which  the  ecclesiastiral  court  can  have  no  jurisdiction  ?   And  npon  the 
face  of  the  proceedings  it  appears  that  there  was  no  other  evidence  ef  the 
spot^  in  q^iestion  being  within  the  parish  of  High  Ham,  except  from  what 
appears  upon  the  face  of  Uie  oict  of  parliament.    And  the  court  below  has 
misconstrued  the  act  of  parliament ;  for  though  the  new  enclosures  are  to 
be  deemed  parcels  of  the  parishes  to  which  they  are  respectively  allotted, 
yet  there  is  a  saving  of  the  rights  of  the  crown ;  and  as  the  king  is  entitled 
to  the  tithes  of  extra-parochial  places,  his  right  is  not  affected  by  tlie  ad, 
nor  could  the  ecclesiastical  court  decide  upon  it.    In  IB  Vin.  Abr.  53.  tit. 
Prohibition. M.  a*,  it  is  said,  "  if  a  suit  be  in  the  spiritual  eourt  for  tithes^ 
where  the  question  is  whether  the  land  be  within  a  parish  or  oat  of  it,  and 
within  a  forest  of  the  king ;  after  a  sentence  for  the  plaintiff  and  an  apped 
by  the  defendant  a  prohibition  shall  be  granted,  because  it  13  utterly  ont  of 
their  jurisdiction  to  try  the  bounds  of  the  parish  5  and  also  this  concerns 
the  kilig,"  &c.  Frexewdl  v.  Lord  Darcey,  H.  9  Car.  1.  80  in  Foster  v.Hids  (8)^ 
the  spiritual  court  were  prohibited  fix>m  proceeding  to  try  a  question  as  to 
the  bounds  of  a  parish.     In  PaxtoH  v.  Knight  (9)>  though  the  ecclesiastical 
court  bad  original  cognizance  of  the  subject-matter,  which  was  a  seat  in  a 
church,  yet  the  title  of  the  plaintiff  below  being  founded  upon  a  prescrip- 
tive right,  which  was  only  triable  at  common  law,  this  court  held  itself  bound 
to  grant  a  prohibition  even  after  sentence,  and  so  it  was  done  in  £atan 
V.  AyUffe  (10).    But  even  admitting  that  the  party  applying  would  come 
too  late  after  sentence,  if  the  question  of  boundary  had  been  dedded  col- 
laterally upon  a  mere  issue  of  fact,  whether  parcel  or  no  parcel  of  the 
parish  3  yet  here  the  issue  was  brought  forward  upon  a  matter  of  law 
alleged,  namely,  on  the  construction  of  the  act  of  parliament ;  there  b^ag 
no  other  evidence  whereon  to  found  the  sentence  of  the  ecclesiastical  ooort. 
Judgment  may  be  arrested  on  proceedings  in  the  common  law  (M>urla» 

tbough 

(1)  ^nie^  p.308.  (6)  I  H.  BUckst.  100. 

(2)  2UV.64.  (7)  Bunb.  17.    Amie^  Tol«l.  p.  732. 
rSj  2  Barr.  813.                                                 (a)  1  RoU.Rq>.  332. 
(4)  4.Biirr.  2035.                                               (9)  1  Biirr.  314. 
5)  IdMigl.  378.                                                (10)  Hed.  94. 
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though  the  illegal  matter  appear  on  the  pleadings  subsequent  to  the  de- 
damtion  or  plea. 

The  court  referred  to  the  case  of  Lord  Camden  v.  Home  in  error  (1), 
which  aftertvards  went  up  to  the  house  of  lords,  where  this  question  as  to  the 
authority  of  the  ecelestastical  court  to  construe  an  act  of  parliament^  was 
much  canvassed :  and  said  they  would  look  into  the  cases  before  they  de- 
Nvered  their  opinion.    And  on  this  day 

LfOrd  Ellbnbobough  C.  J.  said  -,  the  case  on  the  Sedgmoor  act,  which 
was  before  us  the  other  day  for  a  prohibition  to  the  consistorial  court  of 
the  archdeacon  of  Wells,  seems  to  involve  a  question  of  sufficiently  general 
importance  to  make  it  fit  for  us  to  direct  the  plainti£f  to  declare  in  prohibi-^ 
tion  for  the  more  solemn  determination  thereof.  It  involves  a  question  of 
the  construction  of  an  act  of  parliament,  under  which  certain  parts  of  the 
waste  kuids  of  filing's  Sedgmoor  have  been  allotted  to  particular  parishes* 
And  "  whether,  in  case  that  act  has  been  improperly  construed,  a  prohibi- 
tion after  sentence  should  go,"  is  a  question  upon  which  the  authorities 
are  not  sufficiently  setUed  to  warrant  us  in  treating  it  as  a  perfectly  clear 
question.  Lord  C.  J.  By»x  in  Home  v.  Camden  (2),  thought  it  a  point  which 
then  required  consideration.  In  Rymer  v.  Atkins  (3),  Lord  Louohborouoh 
however  lays  it  down  as  dear,  that,  '*  if  a  court  of  appeal  has  misconstrued 
the  act  of  parliament  by  which  its  jurisdiction  is  regulated,  it  would  be  a 
good  groulid  of  prohibition  j"  on  an  ancient  and  essential  maxim  of  the 
common  law^  that  all  courts  of  special  jurisdiction  created  by  act  of  paiiia- 
naent  must  be  ''  limited  in  the  exercise  of  that  jurisdiction  by  such  con* 
struction  as  the  courts  of  common  law  may  give  to  the  statutes }  because 
if  they  had  a  latitude  to  construe  at  their  discretion  the  law  by  which  they 
act,  they  would  set  themselves  above  the  common  law.*'  In  Lard  Camden 
-V.  Home  (4),  Mr.  Justice  Bullse  says,  *'  if  it  were  competent  to  us  to  decide 
on  the  second  question,  whether  or  not  the  court  of  appeids  have  misconstrued 
the  aet  of  parliament,  I  should  desire  forther  time  in  order  to  look  into  the  au- 
thorities.'* And  he  afterwanls  adds, "  if  the  court  below  have  jurisdiction  on 
the  subject  though  tiiey  mistake  in  their  judgment,  it  is  no  ground  for  a 
prohibition,  but  is  only  matter  of  appeal.'*  And  if  that  mistake  be  in  the 
construction  of  an  act  of  parUameat,  what  is  said  by  Lord  Vaoohan  in  Httf  ▼. 
Good  (5),  respecting  the  distinction  between  statutes  directory  to  the  eccle- 
siastiGal  court  and  other  statutes,  deserves  consideration.  For  these  rea- 
aocis,  and  that  the  rule  may  be  laid  down  with  more  precision  and  certainty 
in  what  cases  tiie  court  will  interfere  by  prohibition  after  sentence  to  cor- 
rect the  misconstructioa  of  an  act  of  parliament,  supposing  it  to  have  been 
misoonstvued,  as  well  as  to  consider  whether  it  has  been  misconstrued  at 
all  in  the  present  instance,  we  think  it  fit  to  order  the  plainti£f  to  declare  in 
prohibiUon  (6). 

(1)  4  T.  Rep.  382.  (5)  Vaugh.  30K 

(3)  2  H.  Blfickst.  535.  (6)  See  Gould  v.  Gapper^  in  prohibiUon, 

(3)  1  H.BUckst.  187.  p^stj  p.  524. 

(4)  4  T.  Rep.  396. 
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E.  43  Geo.  3,     1803.    In  Caoc- 
1803.        The  Warden  and  Minor  Canons  of  St.  Paul\  ZfOndon,  v.  Morris  ; 
^r^^^^'  et  i  cofitrd,     [9  Ves.  155.] 

After  two  trials  ^I^HE  bill  in  the  first  of  these  causes,  filed  by  Ihe  warden  aod  minor  c^ 

*f  ^^  *?  ?*▼»«>«•  -■-    nons  of  St.  PauVs  and  their  lessees,  stated  their  title  as  parson  and  pro- 

the^^nte^and  P"^^'^  ^^  ^^  church  of  St.  Gregory,  under  letters  patent,  24lh  Hen.  6.,  to 

inioor  canons  ^^^  tithes,  &c.  within  the  said  parish  ;  and  the  decree,  made  on  the  23d  of 

of  St.  Paurs  to  February,  1 546,  in  pursuance  of  the  act  of  parliament  for  tithes  in  London  ; 

tithM  at2t.0d.  by  which  it  was  decreed,  that  the  inhabitants -of  London  should  pay  tithes  at 

nn^r  the  dl      ^^®  ^^  ^^  ^*-  ^^-  '"  ***^  P^""***' 

cree  and  act  of       ^^  ^^^^  ^^^  Stated  the  act  of  parliament,  22d  Ch.  2.  for  rebuildii^  the 

parliament,  city  of  London,  uniting  the  parishes  of  St.  Mar}*  Magdalen,  Old  Fish  Street, 
37  Hen.  8.,  and  St.  Gregory,  and  the  act  22  &  23  Ch.  2.,  Hxing  among  others  the  tithes 
w^'ther  "*"*'  ®^  ^^^^  ^^^  parishes  at  12(W. :  both  those  acts  saving  expressly  the  right 
and  whatlen  ^^  ^^^  plaintiffs,  parson  and  proprietors  of  the  church  of  SL  Grc^ry  to  re- 
sum  bad  been  ceive  all  tithes,  &c.  within  that  parish,  as  before  ;  and  stating ^ther  a  dia- 
paid,anewtrial  pute  about  the  payment  of  that  sum  of  120/.,  and  an  order,  made  by  Liord 
th*  'faf"'^  Shaftesbury  upon  petition,  directing  that  sum  to  be  raised  upon  both  pa- 
riall^dence*  rishes,  aud  paid  to  the  incumbent  and  his  successors  ;  the  bill  prayed  an 
was  rejected  account  of  the  tithes  due  from  the  defendants,  occupiers  of  honses  within 
that  ought  to  the  parish, 
have  been  re-         The  defendants  by  their  answer  set  up  yarioas  payments,  less  than  2s,  IW, 

ceired ;  this        •     ^\  i  '  ..  .,«^ 

being  in  the        ^^  ^"^  pound,  as  customary  payments  by  them  re^>ectively,  and  former  oo- 

discretion  of  cupiers  of  their  respective  houses,  in  lieu  of  tithes.    They  stated,  that  no 

the  court  for  information  as  to  the  sums  paid  is  to  be  found  among  the  papers  and  re- 

'^d"  hT*^^"'  cords  of  the  parish :  nor  can  they  in  any  other  manner  ascertain  or  learn 

denc^,  though  ^^^  particulars  of  such  payments.     In  17^3  the  last  of  the  leases,  wbieb 

proring  that  ^^^  ^^^  usually  granted  by  the  warden  and  minor  canons  to  the  parish, 

less  than  2s.  9d.  was  suffered  to  expire  by  the  parishioners  $  who  refused  to  renew ;  inaistiogr 

had  been  paid,  that  they  are  not  liable  to  pay  the  annual  sum  assessed  upon  the  united  pa- 

anj  ^min^  ^^^^^  ^^^^^  ^^  statute  22  &  23  Ch.  :2.  for  the  maintenance  of  the  io^ 

payment  in  lien  cumbent,  and  also  to  make  the  accustomed  payments  to  the  warden  and 

of  tithes.  niinor  canons.     They  insisted,  that,  if  the  parishioners  were  bound  to  pay 

Whether  the  titlies  at  the  rate  of  2s.  9(2.  in  the  pound,  the  tithes  would  have  amounted, 

have  l^n  di^  during  the  continuance  of  the  leases  so  granted  to  the  parish,  to  an  anmni 

rected  in  the*  '^^  greatly  exceeding  the  rents  reserved,  and  the  fines  paid  upon  renewals ; 

cross  cause,  and  in  1763  would  have  amounted  to  10002.,  and  would  now  amonot  to 

^«re,  1st,  as  upwards  of  1250/.  j  and  they  insist  u])on  the  said  leases,  and  upon  the  said 

bill°of  m°"  ^^®  invariable  annual  sums  so  paid  for  the  premises,  now  respectively  occupied 

lessees,  not  ^^  ^^^  defendants,  as  dear  evidence,  that  the  said  decree  for  tithes  had  never 

onrners :  Zdly,  any  operation  or  effect  in  the  parish  of  St.  Gregory  5  and  that  at  the  time 

as  tending  to  of  making  the  decree  the  inhabitants  of  that  parish  had  been  accustomed  to 

roenfdiff  ^^t  ^^  certain  ancient  and  invariable  annual  sums  in  lieu  of  tithes,  less  than  in 

from  that  reUed  ^^^  decree  specified;  and  ought  not  now  therefore  to  be  chai^geable  par- 

upon  by  their  siiant  to  said  decree,  or  for  any  other  or  greater  sums  for  or  in  lieu  of  tithes 

answer,  and  the  than  the  aforesaid  accustomed  annual  payments. 

of  which""*'  The  defendants  further  insisted,  that  the  provisions  in  the  two  statutes  of 

prayed  byThcir  ^^^'  ^'  '^^^i*^'"?  ^^  ^c  warden  and  minor  canons  the  right  to  all.  tithes, 

bill.  &c.  within  the  parish  of  St.  Gregory,  were  so  introduced,  in  order  to  obviate 

Defendant  to  all  doubts  respecting  such  tithes  under  the  provisions  of  the  said  acts^  by  rea- 

*ute  hims'i?*'  *^?  ^^^^  ^^^^^  ^^^^^  ^  °^  regular  incumbent  of  the  said  parish ;  the  church 
upon  on^MM^  ^^^f  under  the  letters  patent,  to  be  served  by  the  warden  or  one  of  the 
in  his  defence,  canons ;  and  the  said  provisions  were  not  intende<l  to  place  them  in  a  dif- 
and  proves  an-  ferent  situation  fi^m  the  parson  and  proprietors  of  other  parishes  ;  and 
murt  b  ^d  "*  particularly,  that  notwithstanding  the  proviso  in  the  act  22  &  23  Ch.  2.  the 
cree  against^*  warden  and  minor  canons  were  bound  by  that  act  to  allow  out  of  the  ancient 
him.  accustomed  payments  to  them  in  lieu  of  tithes  towards  the  assessment 

Customary      made  on  the  parish  of  St.  Gregory,  as  its  rateable  proportion  of  the  sum  of 

payment  in  lieu  1202* 

uf  Uthes  need  not  be  immemorial.    Whether  eight  years  safBcieot,  or  what  other  period,  Q^mbtv.. 
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120/.,  settled  by  the  act  for  the  anoual  mainteDfincc  ef  the  incumbent  of  tHe         1808. 
said  united  parishes,  such  sum  as  the  wardens  and  minor  canons  have  been    ^ardbn  of 
accustomed  and  ought  to  have  paid  as  a  compensation  for  the  service  of  the     *^*  ^^"^  ^ 

Chwch.  M0HRI8. 

Thej  further  stated,  that  from  the  rents  of  the  leases  to  the  parish  it 
appears,  the  warden  and  minor  canons  had  allowed  the  curate  the  yearly 
aom  of  10/.,  besides  paying  the  expences  of  four  quarters'  sermons. 

The  amended  bill  charged,  that  the  inhabitants  had  not  at  the  time  of  the 
decree  in  1545,  and  from  time  whereof,  &c.,  been  accustomed  to  pay  any 
certain  and  invariable  annuai  suius  for  or  in  lieu  of  tithes  ;  and  if  any  such 
amns  have  been  paid,  they  have  been  paid  only  as  temporary  assessments 
and  compositions  ;  and  were  not  ancient  payments  in  lieu  of  tithes  ;  and 
the  payments  made  have  been  from  time  to  time  varied  ;  and  have  at  some 
« times  exceeded,  and  at  others  been  less  than,  the  sums,  which  the  defend- 
ants insist  to  be  payable  -,  and  the  bill  charged,  as  evidence  of  the  variation 
of  the  payments,  that  there  are  two  copies  of  assessments,  entitled,  "  a  re- 
^ster  of  the  lands  and  tenements  belonging  to  the  minor  canons  ;"  one  of 
which  assessments  is  entitled  *'  First  Rate,  or  Ancient  Rate,"  and  the  other, 
"  Last  Rate,  or  New  Rate  $*'  which  assessments  state  the  particular  pay- 
ments niade  for  tithes  in  the  parish  ;  and  the  latter  was  for  the  petty  canons* 
tithes  from-  the  25th  of  March  1670,  to  March  1677  ;  by  whiph  it  appears 
the  inhabitants  have  had  the  rates  varied ;  and  in  particular,  that  the  rates 
at  which  they  were  assessed  by  the  last  rate  exceeded,  in  most  instances, 
the  rates  at  which  they  had  been  before  assessed,  and  which  they  paid  j  and 
particularly  as  expressed  in  the  first  rate ;  that  it  appears  by  the  said  copies 
of  assessments,  that  the  payments  last  made  by  the  defendants,  and  now 
alleged  to  be  payable  in  lieu  of  their  respective  tithes,  do  in  every  instance 
vary  from  one  or  both  the  said  rates ;  and  that  in  the  first  or  ancient  rate 
there  are  assessments  at  2<.  9d.  in  the  pound,  and  other  assessments  divisible 
at  that  rate ;  and  at  the  foot  of  the  last  rate  or  new  rate,  there  is  the  follow- 
ing note,  signed  by  the  churchwardens  :  *'  All  within  this  apartment  is  as 
it  was  last  rated  for  the  petty  canons*  tithes  from  March  25th,  1676,  to 
March  1677." 

The  plaintiffs  farther  charged,  that  the  said  two  copies  furnish  complete 
or  very  strong  presumptive  evidence,  that  the  payments  set  up  by  the  defen- 
4iants  were  not  ancient  and  invariable  payments,  but  variable  -,  and  they 
forther  charge,  that  the  several  sums  paid  by  the  parishioners  from  1595  to 
1768  were  assessments  made  by  the  parishioners  themselves,  standing  in 
the  situation  of  lessees  of  the  tithes  ;  and  the  payment  of  any  less  com-* 
liensation  than  2s.  M.  in  the  pound,  ought  not,  under  the  circumstances,  to 
prejudice  the  plaintiffs'  claim. 

The  defendants  by  their  answer  to  the  amended  bill  insisted  upon  the  said 
assessment  stated  in  the  amended  bill,  entitled,  "  first  or  ancient  rate,"  as 
•evidence  that  tlie  ancient  and  accustomed  annual  payments  were  according 
to  such  rate  }  and  that  in  those  instances  where  the  sums  paid  differ  from  the 
said  ancient  rate,  such  difference  must  be  taken  to  have  crept  in  in  course 
of  time,  from  the  ignorance  of  the  parties  of  their  ancient  rights  ;  and  they 
specified  the  instances  in  which  the  payments  now  made  correspond  pre* 
cisely  with  the  said  ancient  rate  $  and  from  that  correspondence  in  many 
instances  they  believe,  that  the  second  or  new  rate  never  was  submitted  to. 

The  defendants  by  their  cross  bill  prayed  the  establishment  of  the  ancient 
and  accustomed  annual  payment  for  and  in  lieu  of  tithes,  set  up  by  their 
answer ;  and  by  amendment  they  adopted  the  first  or  ancient  rate,  accord- 
ing to  their  farther  answer. 

An  issue  was  directed  by  Lord  Loughbokouoh,  to  try,  generally,  whe- 
ther any,  and  what,  sum,  less  than  2s,  9d.  had  been  paid.  The  trial  of  that 
issue  at  the  bar  of  the  court  of  king's  bench  was  in  favour  of  the  minor 
canons  -,  not  upon  the  merits,  but  upon  the  ground,  that  the  parish  books, 
not  being  legal  eviflence,  could  not  be  admitted.     Another  triiil,  d^ected 

by 
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by  Lord  LouOHBOROuaH,  in  the  court  of  exchequer,  was  rIbo  iii  fovo'ur  of 
the  minor  caaons. 

Mr.  Mansfield  and  Mr.  Leach,  for  the  defendants  in  the  first  cause,  moved 
for.  a  new  trial,  principally  on  the  ground,  that  evidence  was  improperly 
jected.  The  evidence  objected  to  was  the  proceedings  in  a  cause, 
V.  Turner,  in  the  reign  of  Charles  2.  The  bill  was  filed  in  the  court  of  ex- 
chequer by  lessees  of  the  warden  and  minor  canons,  for  an  account  of  tithes 
under  the  statute  and  decree.  The  defendants  by  their  answer  insisted,  1st, 
that  there  was  not  a  good  lease :  2dly,  upon  payments  in  lieu  of  tithes.  The 
decree,  expressed  to  be  made  by  consent  of  the  minor  canons,  s^pearing 
personally  in  court,  directed  a  reference  to  the  Attorney  General ;  and  it 
did  not  appear,  that  he  made  any  award  5  or  that  any  further  proceeding 

'took  i^aoe. 

The  Attorney  General,  Mr.  Richards,  and  Mr.  Stanley,  shewed  cause 
against  the  motion. 

Though  in  the  bishop  of  £tfiGo/fi  v.  EUis{l),  the  decree  was  admitted  as 
evidence,  the  admission  of  the  proceedings,  if  the  suit  ends  in  a  compromise 

.  or  reference,  is  a  very  different  question.     The  proceedings  in  that  cause 

-are  not  evidence  of  any  general  right.  The  minor  canons,  i^peariog  per- 
sonally, and  Hot  by  an  attorney,  cannot  be  considered  as  having  appeared 

'to  consent:  Bro.  Abr.  Tit.  Corporation.    As  a  corporation,  they  can  no 

•more  be  bound,  than  the  city  of  London  could  be  bound  by  the  attendance 
of  two  or  three  aldermen.  But  admitting  the  evidence,  the  result  is  only, 
that  a  question  as  to  their  right  to  the  2s.  9d.  was  dejiending ;  and  alter- 

•  wards  Ihey  did  not  receive  this  sum.  There  would  be  no  ground  for  a  new 
trial,  even  at  law,  much  less  in  equity ;  where  this  application  is  merdy  to 

'  the  discretion  of  the  court.    The  extent,  to  which  courts  of  law  have  gone 

'  in  granting  new  trials,  has  been  to  avoid  loading  the  records  in  small  cases 
with  demurrers  to  evidence  and  bill  of  exceptions.     Upon  an  issue  there  is 

-no  instance  of  either.  The  issue  comes  bade  to  the  court,  that  directed  it  -, 
whose  only  object  in  directing  it  being  to  satisfy  its  own  conscience,  if  sa- 
tisfied that  justice  has  been  done,  though  evidence,  that  ought,  according 
to  strict  law,  to  have  been  received,  may  have  been  rejected,  that  coart  will 

'not  grant  a  new  trial  3  whidi  would  be  merely  giving  a  chance  of  a  verdict 
against  the  real  justice  of  the  case ;  and  which  would  lay  the  court  under 
the  necessity  of  granting  another  trial.    The  issues  and  the  result  of  it  are 

'  as  much  for  the  satisfaction  of  the  court,  as  a  reference  to  the  master  and 
his  report.  This  is  only  one  mode  of  getting  information  as  to  the  fiurts. 
There  are  but  two  cases  of  exception,  in  which  the  court  is  bound  to  direct 

'  an  issue  :  the  cases  of  an  heir  and  a  rector.  In  this  case  it  was  g^ranted  at 
the  instance,  not  of  the  minor  canons,  but  of  the  occupiers.  The  judge  in 
a  court  of  equity  has  as  much  right  to  draw  the  conclusion  from  the  facts 
before  him  as  the  jury  in  an  action.  In  lAgon  v.  Strutt  (2),  within  the  last 
five  years,  upon  the  bill  of  an  impropriate  rector,  the  court  of  exchequer 
sat  eight  or  nine  days,  hearing  all  the  evidence  from  old  records ;  refusing 

'  an  issue  at  the  instance  of  the  occupier ;  as  not  requiring  the  assistance 

'  of  a  jury  upon  that  evidence ;  and  the  decree  was  for  the  plaintiff. 

There  is  no  instance  in  a  tithe  cause  of  an  issue  so  general  as  this.  The 
occupier  always  states  a  distinct'  sum  as  payable.  No  sum  could  be  ascer- 
tained by  this  answer ;  and  the  question  before  the  jury  was  fiurly  this, 
whether  any,  and  what  sum  less  than  2s,  9d.  in  the  pound  was  payable  ? 
The  answer  ought  to  have  stated  a  given  sum.  The  circumstance  of  not 
having  received  tithe  in  kind  is  nothing  against  a  rector ;  unless  some  par- 
ticular sum,  as  a  modus,  is  proved.  It  is  extraordinary,  that  they  should 
make  leases  of  stipendiary  payments :  much  more,  if  the  fines  were  vn- 

equal. 

The  Lord  Chancellor  said,  he  never  knew  an  instance  of  such  an  issue 

as  this ;  and  it  would  put  an  end  to  all  the  doctrine  of  Westminster  Hall 

in  tithe  causes. 

Mr. 

(1)  j^ntc,  Tol.  I .  p.  777,  (2)  dinte,  p.  421. 
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Mr.  MoHiJield,  in  reply^  observed^  tlmt  the  issue  was  framed  in  the 
wordto  of  that  directed  in  Bennei  v.  Trtppa§s  (I)  ;  which  was  very  mUch 
considered.    He  commented  upon  the  enormity  of  the  demand. 

The  Lord  Chancbllor. — Upon  the  first  trial  of  this  issue^  in  the  court 
of  kiMg^B  bendi^  the  evidence  of  l^e  books  was  rejected  ;  the 'opinion  of 
tfie  coart'  beings  tluit  they  were  not  at  liberty  to  receive  evidence,  that  was 
ttot  legal  eridence :  Unless  directed  by  the  order  of  this  court.  Upon  the 
new  trial,  at  the  bar  of  the  court  of  exchequer,  an  order  was  made,  that  the 
plaintita  were  to  be  at  liberty  to  produce  the  books  of  the  vestry  and 
churchward^s.  There  was  some  altercation  at  the  trial,  whether  this  was 
mandatory  or  not.  T%e  opinfion  of  the  court  was,  that  the  Lord  Chan- 
cellor meant,  that  this  evidence  should  be  read  5  and  I  think,  that  was  the 
right  construction  of  that  order. 

'  Tii^  moiiou  now  made  fot  a  new  trial  k  made  principally  upon  the 
ground,  that  evidence  was  rejected ;  and  that  it  is  material  to  the  point  of 
fact  in  issue.  This  case  is  perfectly  novel  In  its  kind.  The  answer  to  the 
bill  of  the  minor  canons  is  expressed  in  te^ms  Very  peculiar  and  unusual : 
the  defendants  all  starting  different  payments,  as  certain  ancient,  and  invari- 
able annual^Buus,  accustomed  to  be  paid  by  ^e  inhabitants  in  lieu  of  tithes : 
their  cross  bill  setting  up  their  claim,  stating  also,  that  the  sums  of  money 
expressed  in  their  answer  ^vo^ere  the  accustomed  payments ;  and  praying, 
that  they  ihay  be  establislied.  Hiis  is  the  first  bill,  under  wbicfa  occupiers^ 
toot  owners,  have  had  a  decree  for  establishing  payments  in  lieu  of  tithes. 
They  have,  hoWever,  in  this  Instance  had  that  decree.  I1ie  minor  canons 
amended  the  bill }  briftgitag  forward  out  of  their  repositories  this  old  book, 
entitled,  "  a  register  of  the  lluids  and  tenciments  belonging  to  the  minor 
canons  $"  in  which  are  contslued  the  rates  of  St.  Gregory's ;  sometimes 
called  the  first  rate  and  last  rate ;  and  sometimes  the  ancient  rate  and  new 
rate.  Their  answer  to  the  cross  bill  atoo  disclosed  the  contents  of  thfe  book. 
The  defendants  to  the  original  bill  could  not  amend  their  answer.  But  they 
put  in  another  answer,  varying  their  defence ;  and  they  amended  (heir  bin 
by  striking  oM  the  payments,  tli^  establishment  of  which  they  had  prayed ; 
and  inserted  others ',  middng  their  claim  correspond  with  their  new  defence. 
An  issue  was  directed  according  to  that  directed  in  Bennett  v.  TYeppau ; 
a  case,  which  is  nothing  like  an  authority  for  directing  such  an  issue )  for 
m  this  case,  as  understood  at  the  hearing,  the  defendants  had  not,  as  in  that, 
put  themselves  upon  the  point,  that  different  sums  had  been  paid  at  different 
times  5  which  nevertheless  might,  as  the  three  judges  observe,  be  aliquot 
parts  of  some  pound*rentor  pound^rate,  invariaMy  paid  in  the  parish.  The 
defendants  therefore  not  having  staked  themselves  to  any  precise  payment, 
the  court  directed  an  issue,  whether  any,  and  WhMless  sum  had  been  paid ; 
therefore  putting  it  upon  the  defendants  to  shew,  Ihat  these  sums,  though 
varying  in  appearance,  did  not  vary  in  fact ;  as  they  would  not,  if  aliquot 
parts  of  that  larger  sum.  The  three  judges,  who,  with  the  approbation  of 
the  house  of  lords,  thought,  that  the  issue  ought  to  be  dvected,  wiere  of 
that  opinion,  not  in  a  case,  where  the  record  contradicted  itself,  but  upon  a 
Record,  stating,  that  some  larger  sum  ought  to  be  the  pound -rate. 

The  difficulty  in  thie  case  is,  that  the  Issue  Is  directed  in  the  conjoint 
cause.  (Suppose,  the  occufners  may  file  a  biU,  leaving  out  the  owners,  who 
may  file  another  -,  I  do  not  recollect  a  single  instance,  in  which  this  court, 
upon  a  bill  to  establish  a  customary  payment  of  any  nature,  that  bill  seeking 
to  establish  the  sum  therein  specifieid,  has  j^rmitted  such  a  plaintiff  to  try, 
whether  he  could  avail  himself  of  any  other  payment.  His  bill  being  brought 
to  establish  that  payment,  if  he  cannot  establish  it,  the  bill  ought  to  be 
dismissed :  or,  if  he  attempted  in  an  issue  to  set  up  a  payifient,  for  the  pur- 
pose of  supporting  his  bill,  different  from  that,  which  it  prays  to  establish, 
the  court  ought  to  restrain  hitb ;  and  no  issaie  ought  to  be  directed  ;  but, 
whether  the  payments  stated  in  the  bill  aris  the  payments.  In  the  case  of 
tithes,  if  a  man  puts  himself  upon  on^  modus  in  his  defence,  and  proves 
another  at  the  hearing,  there  is  a  decree  against  him.     In  Bennett  v.  TVep- 

(l)  JHt€,  vol.  1.  p.  785.  past 
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pass  the  issue  was  consistent  with  the  pleadings.  There  is  notking  in  CAat 
case,  that  can  be  considered  an  authority  fur  a  decree  for  these  defendant, 
if  any  other  payment^had  been  proved. 

The  most  material  exception  to  this  doctrine  is^  where  a  plaintiff  seeking 
payments  of  any  species,  or  tithes  in  kind,  by  his  evidence  introduces  doubc> 
whether  he  is  entitled  to  make  a  demand  against  his  common  law  rigliti 
Upon  the  trial  iu  the  court  of  king*s  bench  it  was  thought  necessary,  but 
very  difficult,  to  say,  what  must  be  said  upon  the  statute,  that  a  less  flam 
than  2s.  9d.  in  the  pound  was  accustomed  to  be  paid ;  and  the  person  as- 
serting, that  a  less  sum  was  to  be  paid,  must  prove,  what  that  sum  was. 
Whatever  is  the  difficulty  of  believing,  that  sum  could  have  been  paid  before 
the  time  of  Hen.  8.  the  plaintiffs  must  succeed,  unless  the  defendants  can 
prove,  what  less  sum  was  paid.  There  appears  not  to  have  been  sufficient 
discussion  in  the  court  of  king*s  bench  as  to  the  meaniug  of  the  expression 
'*  accustomed  to  be  paid/'  At  first  it  was  rcpres^ited  to  be  beyond  the 
time  of  memory  :  but  that  was  pared  down,  and  very  properly,  so  as  to 
leave  the  construction  open  -,  and  Bennett  v.  Treppass  shews,  it  is  not  ne- 
cessary to  construe  it  to  that  extent :  but  upon  the  statute  it  was  there  ooo- 
sidered,  that  eight  years  was  sufficient.  It  is  not  however  to  be  considered 
settled  in  that  case,  that  that  is  to  be  the  period.  Others  have  said,  it  is 
sufficient,  if  within  the  limits  of  the  ecclesiastical  law,  which  are  aiuch 
shorter  than  the  time  of  memory.  All  the  evidence,  so  far  from  support- 
ing, was  against  a  customary  payment.  No  attempt  was  made  to  prove 
any  payment  other  than  what  had  been  put  upon  the  record. 

There  is  no  doubt  upon  the  right  of  this  court  to  grant  a  new  trial  aCler  a 
trial  at  bar.  Courts  of  common  law  had  -great  difficulty  in  doing  that.  But 
in  those  very  cases  it  is  admitted  to  be  the  practice  of  this  court  where  the 
issue  is  directed  to  inform  the  conscience  of  the  chancellor ;  upon  this  prin- 
ciple, that  it  was  the  habit  of  this  court  to  try  upon  the  report  of  the  cir- 
cumstances, viz.  the  trial,  and  all  the  objections,  whether  due  attention  had 
been  given  to  all  the  considerations  stated  ;  whether,  according  to  a  com- 
mon expression,  the  conscience  of  the  court  was  satisfied  or  not.  The  dif- 
ficulty upon  my  mind,  from  the  first  moment  this  cause  was  brought  for- 
ward, was,  whether,  if  the  counsel  for  the  defendant  bad  stated^  that  diey 
meant  to  go  to  a  new  trial,  to  prove  a  payment  different  from  that  in  their 
bill  and  answer,  the  court  ought  not  to  have  said,  if  they  gave  up  what  they 
stated  in  their  bill,  their  bill  must  be  dismissed  j  and  if  they  could  not  de- 
fend themselves  according  to  their  answer,  upon  the  bill  against  them,  not 
binding  the  inheritance,  but  being  a  bill  for  an  account,  against  mere  occu- 
piers, and  they  could  not  defend  themselves,  there  must  be  a  decree  fbr  an 
account ;  and  if  they  could  make  another  ground,  it  must  be  by  a  new  bill. 

Between  the  two  trials  this  discovery  is  said  to  have  been  made.  The 
statute  of  Charles  2.,  for  assessment  of  the  parishei  to  be  united,  directs 
transcripts  to  be  sent  to  the  vestry,  the  lord  mayor,  and  the  r^stry  of  the 
bishop  of  London.  It  does  not  appear,  that  there  were  transcripts  in  the 
offices  of  the  vestry  or  the  lord  mayor;  but  in  the  registry  of  the  bishop  of 
London  there  was  a  transcript  of  the  assessments  of  107(1  and  1681.  The 
rates  of  1672  and  1681  nearly  correspond.  That  of  1676  differs  materially 
from  both.  Then  it  occurred  naturally,  that  thosci  which  were  found  there, 
were  assessments  for  raising  the  joint  demand  upon  the  united  parishes ; 
and  that  the  rate  of  1676  was  not  a  rate  for  the  stipend  of  a  minister  ;  but, 
according  to  the  note  in  that  book,  a  rate  for  the  minor  canons'  tithes,  from 
March  1676  to'l677  ;  and  then  the  case  took  this  turn  ;  that  there  was  a 
less  rate ;  and  it  was  proposed  to  prove,  that  the  less  rate  was  competed  of 
the  sums  in  the  rate  of  1676. 

The  next  question  is,  whether  the  evidence,  that  was  rejected,  ought  to 
have  been  received  ;  and  if  so,  the  consequence  of  its  rejection.  There  is 
little  evidence  what  was  the  actual  payment  to  the  plaintiffs  m  lieu  of  their 
tithes.  It  stands  thus  as  to  any.  less  payment.  In  the  time  of  the  common- 
wealth they  granted  a  lease  to  Morris,  as  rector  of  St.  Gregory's.     A  bill 

was 
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WAS  filed  by  him  in  the  court  of  exchequer  for  payment,  according  to  the 
statute,  of  2s.  9d.    The  lessees  of  the  minor  canons  stated  customary  pay- 
ments.   At  the  hearing  a  reference  was  made  to  the  Attorney  Genend  of 
that  day ;  and  the  fact  is  admitted^  that  no  award  waA  made«    According 
to  the  record,  the  minor  canons,  who  were  interested  in  this  proceeding, 
became  parties  to  the  reference  3  which  was  made  by  their  consent,  given 
in  court.    The  question  is,  whether  because  no  award  was  made  by  the  At- 
torney General,  it  is  not  evidence  in  any  degree  ?     If  for  a  century  and  a 
half  afterwards  no  payment  was  made  according  to  the  demand,  but  pay- 
ments were  made  according  to  the  accustomed  habit,  more  or  less,  it  is  ex- 
tremely difhcult  to  say,  it  is  not  evidence.     As  to  the  weight  of  it,  that  is  a 
different  question.     It  ought  to  have  been  admitted,  not  to  prove  any  alle- 
gation in  the  bill  or  answer,  but  merely  to  substantiate  this  fieict,  that  the 
demand  had  been  made  and  was  not  pursued ;  and  if  that  circumstance 
would  have  been  evidence,  supposing  there  had  been  no  siiit,  it  is  impos- 
sible to  say,  it  is  not  evidence,  because  the  demand  was  made  in  a  more 
solemn  manner.    That  evidence  therefore,  if  produced  only  for  the  purpose 
of  shewing,  that  a  demand  was  made,  and  was  referred  to  arbitration,  that 
no  award  was  made,  and  the  minor  canons  and  their  lessees  had  not  insisted 
on  their  demand  afterwards,  was  to  be  received  :  at  least  upon  the  question, 
whether  any  less  sum  was  paid. 

Next,  and  this  I  agree  is  a  considerable  question,   is  the  circumstance  of 
the  rejection  of  that  evidence,  if  material,  what  ought  to  induce  this  court, 
as  bound  in  justice,  to  grant  a  new  trial  >     If  that  mere  statement,  that  the 
evidence  was  material,  and  was  rejected,  is  a  ground  for  granting  a  new 
trial,  if  no  answer  can  be  given  in  this  court,  regard  being  had  to  the  nature 
and  possible  effect  of  this  evidence,   I  am  wrong  in  not  granting  it.    But, 
the  principle,  upon  which  this  court  Is  to  act  is  this  ;  and  whether  that  be 
the  principle  of  the  courts  of  common  law,  or  not :  this  court  has  a  right, 
to  be  exercised  very  tenderly  and  sparingly,  of  deciding  without  any  issues. 
Upon  the  payment,  as  stated  upon  the  re<;ord,  as  it  stood  at  the  original 
hearing,  i  should  have  thought  the  court  had  a  right  to  refuse  }  but,  if  asked, 
ought  to  have  directed,  an  issue.  I  should  have  doubted,  whether  it  should 
have  been  directed  in  the  conjoint  causes  ;  doubting,  whether  a  mere  lessee 
could  file  such  an  establishing  bill.     But  I  could  not  have  refiised  upon  the 
customary  payments,  stated  in  the  answer  to  the  bill  of  the  minor  canonsl 
In  Bennett  v.  Treppase,  when  the  court  saw  that  the  parties  were  not  agreed 
upon  the  sum,  but,  that  the  sums  mentioned  in  the  report  might,  as  the 
three  judges  say,  have  formed  aliquot  parts  of  an  invariable  payment,  I 
should  have  granted  an  issue ;  but  should  have  put  it  upon  the  defendants 
to  say,  what  w^  that  sum.     I  cannot  agree,  that  it  is  sufficient  to  sayi 
there  is  some  payment :  nor,  that,  because  2«.  9d.  is  so  enormous,  therefore 
it  is  not  to  be  decreed  5  for  the  court  has  directed  issues,  and  decreed  ac- 
counts, in  cases  full  as  enormous ;  as  in  the  case  of  St.  Bride's.     There  is 
great  difficulty,  where  the  defendants  even  upon  a  bill  for  an  account  only, 
not  affecting  the  inheritance,  put  their  defence  upon  one  payment,  in  dii- 
rccting  an  issue  in  any  other  way.  * 

Upon  the  other  question,  suppose  customary  payments  discovered  in  the 
rate  of  1770  between  the  two  trials.  That  case  of  St  Bride*s  is  very  like 
this.  There  is  hardly  a  circumstance  of  difference  ;  and  there  the  decree 
was  made  without  any  issue.  There  were  all  these  leases  upon  small  fines 
and  small  rents.  They  had  gone  on,  as  in  this  instance,  for  nearly  two 
centuries ;  and  quarrelled,  much  as  they  did  here.  Is  the  court  necessarily 
to  grant  a  new  trial,  if  material  evidence  was  rejected  ?  or,  is  it  not  at  li- 
berty, supposing  it  material,  to  consider,  in  what  degree  it  is  so ;  and  whe- 
ther the  materiality  is  such,  that,  because  it  was  rejected,  a  new  trial  must 
be  granted ;  even  if  the  conscience  of  the  court  is  satisfied,  that  the  conclu- 
clusion  is  right  ?  I  do  not  state,  what  are  the  principles  of  the  courts  of 
common  law  in  granting  new  trials.  They  must  be  supposed  to  act  upon 
wise  principles.  But  in  all  times  this  court,  in  such  a  case  as  this  has  ex- 
ercised 
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erciied  its  discretion  upon  the  whole  case.  New  trials  after  trials  at  hmt 
have  been  gmnted  here^  when  the  courts  of  common  law  wonld  not  grant 
them ;  upon  this  consideration,  whether  the  cause  was  tried  in  SHch  a  way 
as  to  be  satisfiBustory ;  and  if  the  jury  have  given  such  h  result,  the  question^ 
which  I  think  the  court  ought  to  ask  itself  is,  whether  the  jury  would  mis- 
carry in  making  a  different  conclusion  upon  the  rejected  evidence. 

The  next  consideration  is,  whether  this  evidence  would  produce  a  differ- 
ent result }     Upon  the  question.  Whether  the  rate  of  1076  ought  to  have 
gone  to  the  jury,  it  was  quite  competent  to  the  defendants  to  oflfer  that,  as 
composing  the  customary  payment,  upon  which  they  were  to  insist.    They 
said,  and  it  is  a  very  material  argument,  tiiat  tliis  decree  was  made  in  1M4 ; 
thftt  the  minor  canons  had  for  two  centuries  and  a  half  a  right  to  call  fbr 
2$.  9d. }  that,  the  law  making  that  demand  tor  them  daily  from  164ft,  they 
had  only  asked  a  very  small  fractional  part  5  that  they  had  been  contented 
with  that  small  fractional  part  down  to  1703  -,  and  that  it  was  to  be  inferred^ 
that  they  were  contented  with  it  from  1545  to  1072 ;  that  tiicre  is  the  most 
decisive  evidence^  that  2^.  Od,  never  had  been  received.  I  admit,  that,  where 
it  is  dear,  that  somethings  not  2«.  Od.  in  the  pound,  has  been  paid,  you  are 
to  endeavour  to  apply  it,  so  as  to  fix  the  accustomed  payment.     I  have  no- 
thing to  do  with  the  enormity  and  injustice  of  the  demand  :  but  certainly 
the  enormity  of  the  demand  is  a  circumstance  of  evidence,  that  the  legisla- 
ture did  not  understand  themselves  to  be  giving  such  h  demand ;  and  it  is 
most  likely  it  was  understood,  that  less  than  2«.  M.  was  to  be  due  to  them. 
But,  if  you  cannot  ascertain,  by  such  evidence  iks  the  court  ought  to  dead 
vnth,  rational  and  solid,  not  conjecture,  that  there  was  some  certaiti  pay- 
ment, the  second  proposition  fails  5  and  then  the  qutetioki  is,  whether  this 
jury  having  had  distinctly  stated  to  them,  that  the  rate  of  1676  was  insisted 
on,  and  the  difference  between  that  and  the  other  two,  aiid  the  necessity  of 
their  concluding,  that  the  rate  of  1676  was  to  give  the  rUte  of  payment,  yet 
if  upon  the  rest  of  the  evidence  they  refuse  to  fix  it  t&  be  that,  f  am  to  grant 
a  new  trial.    The  difficulty  upon  the  evidence,  though  very  cleieirly  proving, 
that  less  than  2^.  9<^.  was  paid^  to  prove,  what  was  paid,  is  extreme ;  ap- 
plying it  to  either  rate.     The  evidence  consists  of  leases,  not  at  invariable 
rents  and  fines.    The  proposition,  that,  because  the  lease  was  at  less  tinsa 
the  walue,  therefore  tithes  are  payable  at  a  certain  rate,  is  not  made  out. 
Upon  the  very  case  made  for  the  defendants  there  is  great  difficulty  as  to 
the  certainty  of.  the  payment.    There  might  be  a  fixed  payment  Ibr  the 
sdte  of  the  houses ;  or  a  pound  rent  -,  or  individual  payments  upon  the  in- 
dividual houses.     If  a  pound-rent,  that  must  be  capable  of  increase ;  which 
does  not  at  all  weaken  the  certainty  of  the  demand.    But  the  cAse  has  been 
put  as  of  individual  payments  fbr  individual  leases.  Then  is  the  negl^^ee  to 
be  pressed  all  against  the  plaintifis,  and  not  egainst  the  defendants  ?     If  the 
former  are  to  be  presumed  not  to  have  neglected  so  great  a  demand,  it  must 
be  equally  presumed,  thai  the  others  would  have  insbted  upon  paying  the 
sum  they  used  to  pay,  and  that  they  would  not  submit  to  pay  higher  somf^ 
as  that  the  lessor  should  forbear  to  demand  the  larger  sums,  if  due. 

But  upon  all  this  evidence  and  the  fact  of  the  demand  made  and  referred 
to  arbitration,  the  oonclusioo  is  only,  that  great  difficulties  surround  the 
case ;  but  no  evidence  can  be  produced  fairly  to  satisfy  a  jury,  what  is  the 
payment,  to  exempt  the  defendant  from  this  demiEiad,  which  is  primd  fiuHe 
due ;  and  which  I  believe  will  be  paid  prmcipally  through  the  diffiealty  in 
shewing,  what  is  the  customary  payment.  Admitting,  that  I  do  not  be^ 
lieve,  S».  Oc/.  was  ^e  payment,  if  I  ca»ncM  find  out  the  payment,  sitting  itt  a 
court  of  justice,  I  must  submit  to  the  necessity  the  case  iinposes  y  mi  am 
thiirefore  of  opinion,  that  under  the  circumstances  of  this  case  there  ought 
not  to  be  a  new  trial  (1 ). 

(1)  This  decree  was  afterwards  affirmed      </««  and  Minor  Cauom  o/Si*  Pcui*s  v.  Ketfie, 
on  appeal  to  the  Iiouse  of  lords.    See  fTar-     post,  E.  1813. 
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Sandby,  Clerk  v.  Miller.    [5  £a8t^  194.]  w,^w 

THE  plaintiff  brought  assumpsit  to  recover  the  value  of  tithes  due  to  The  London 
him^  as  vicar  of  St.  GQes,  CamberweU,  from  the  defendaat,  who  occu-  co^rt  of  re- 
pied  certain  tenements  within  the  vicarage,  and  for  which  he  had  for  two  S^ct'^^bl"" 
years  before  paid  a  composition  at  so  much  an  acre :  but  latterly  the  num-   the  sutute  39 
ber  of  acres  being  in  dispute,  the  defendant  refused  to  pay  the  sum  demanded   &  40  Geo.  3.  c. 
by  the  vicar,  who  thereupon  brought  this  action  at  the  sittings  at  Westmin-   ^0^-  o^^  ^ 
ster,  before  Lord  Ellbnborouoh^  C.  J.,  when  he  recovered  a  verdict  for  Is.Od.  ^nSnofti'tir" 
upon  a  count  for  a  quantum  valebant  (1)3  which,  together  with  2/.  14s.  3d.  1,.  the  tenant, 
jpoid  into  court,  constituted  the  original  amount  of  the  plaintiff  *s  demand,  as  the  valae  of 
appeared  by  an  account  delivered  by  him  to  the  defendant  before  the  action  which  was  un- 
.brought,  and  also  by  a  bill  of  particulars  obtained  afterwards.    It  appeared  ^  ^*  >  ^fliie 
that  the  plaintiff  did  not  reside  within  the  jurisdiction  of  the  court  of  re-  yi^f^  ^^  f„ 
quests  in  the  city  of  London  ;  but  that  the  defendant,  though  he  resided  at  the  same,  and 
times  at  his  house  at  Peckham  Rye,  in  Surrey,  yet  also  Kept  a  shop  and  recorer  less 
carried  on  trade  within  the  city.     The  defendant,  in  the  last  term,  upon  an  than  5/.  upon  a 
affidavit  that  he  was  a  freeman  and  inhabitant  within  the  city  of  London  at  ^mnpftY  fyrn, 
the  time  when  ^he  action  was  brought,  and  that  he  was  served  with  the  qumumn  vmk- 
writ  within  the  city,  obtained  a  rule  nisi  for  leave  to  enter  a  suggestion  on   hani^  thedefen- 
the  roll  under  the  statute  39  and  40  Geo.  3.  c.  104,  (local  act)  "  for  extend-  ^^*^^5***' 
tending  the  powers  of  the  court  of  requests  in  the  city  of  London  j*'  that  the  the^roUstMiM 
original  cause  of  action  did  not  exceed  5/.  and  that  the  same  was  recover-  that  he  was  a 
able  in  the  said  court  of  requests.     The  l^th  section  of  the  act  enacts,  freeman  and 
"  That  if  any  action  or  suit  shall  be  commenced  in  any  other  court  than  the  J?^^**"i^ 
said  court  of  requests  for  any  debt  not  exceeding  5/.  and  recoverable  by  ^  fading  °* 
virtue  of  the  recited  acts  (3  Jao.  1,  c.  15,  and  14  Geo.  2.  c.  10,)  and  of  this  there  at  the 
iact  or  any  of  them  in  the  s^id  court  of  requests,  in  every  such  case  the  time  he  was 
'plaintiff  in  such  action  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  or  Benred  idA  the 
otherwise,  have  or  be  entitled  to  any  costs  whatsoever."    The  12th  section  rjjjjj^of 
provides,  **  That  this  act,  or  any  thing  herein  contsdned,  shall  not  extend  ousSi^the 
to  any  debt  where  any  title  of  freehold,  &c.  shall  come  in  question,  or  to   plaintiff  of  his 
debt  by  specialty,  &c.  nor  to  any  other  debt  that  shall  arise  by  reason  of  any  costs  nnder  the 
cause  concerning  testament  or  matrimony,  or  any  thing  concemiug  or  pro-  ^^>ff      * 
perly  belonging  to  the  ecclesiastical  court,  albeit  the  same  respectively  shall 
bot  exceed  &/.,  &c.** 

IVigley  shewed  cause,  and  relied  principally  on  the  ground  that  this^  being 

?  demand  in  respect  of  tithe,  came  within  the  exception  of  the  11th  sec- 
ion,  as  ^'  a  thing  concerning  or  properly  belonging  to  the  ecclesiastical 
court,**  and  therefore  not  within  the  jurisdiction  of  the  court  of  requests* 
It  is  enough  under  these  words  that  the  subject  matter  of  the  action  is  one 
that  concerns,  or  properly  belongs  to  the  ecclesiastical  court  5  it  is  not  ne- 
cessary that  the  suit  or  action  should  specifically,  and  in  form^  be  brought 
lor  the  thing.  Now  here  the  action  is  in  substance  for  the  single  value  of 
the  tithe,  the  jurisdiction  of  which  properly  belongs  to  that  court.  The 
verdict  was  taken  upon  a  count  upon  an  implied  assumpsit  for  the  value  of 
tile  tiUie,  estimated  indeed  by  the  rate  of  the  former  composition,  whiqh 
iwas  theo  in  dispute :  considering  it  as  an  agreement  by  the  vicar  to  let  the 
defendant  have  the  tith^  without  specifying  at  what  value.  The  title  to 
.the  lithe  and  freehold  might  have  come  in  question  in  such  an  action ; 
vrhich  would  be  enough  to  oust  the  jurisdiction  of  the  court  of  requests,  ac- 
cording to  Wooletf  V.  Cloutman  (2),  though  the  acticm  there  was  on  an  im- 
f^kd^Lmimpnt  for  U9e  and  occupation. 

Marryat,  in  support  of  the  rule,  said,  that  it  was  clear  from  the  bill  of 
partknlars,  that  the  original  demand  was  under  6/.  and  that  jurisdiction  was 
given  to  the  London  court  of  requests  over  all  causes  not  particularly  ex- 
cepted 
(1)  The  first  count  of  the  declaration  was  on  a  composiUon  for  tithe. 

(2)  Dougl.  244. 
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cepted.  That  the  title  to  the  freehold  could  not  have  come  in  question; 
for  unless  a  contract  had  been  proved,  the  value  of  the  tithe  could  not  have 
been  recovered. in  assumpsit.  Then  the  action  cannot  be  said  to  have 
been  brought  for  any  thing  which  concerned  or  properly  belonged  to  tlw 
eeclesiastical  court  j  for  the  plaintiff  could  not  have  sued  there  on  this 
contract.  (^^r.  adv,  vtUi. 

Lord  Ellenbobouoh,  C.  J.    now  delivered  the  opinion  of  the  court. 
This  was  a  motion  for  leave  to  enter  a  suggestion  on  the  roll  to  exclude  the 
plaintiff  (who  had  obtained  a  verdict  in  an  action  in  this  court,  establishing 
on  his  part  an  original  demand  of  less  than  61.,  and  reduced  by  a  tender  to 
7».  6d.)  from  his  costs,  under  stat,  39  and  40  Geo.  3.  c.  104,  on  the  groand 
of  the  defendant's  being  resident  and  liable  to  be  summoned  within  the  ju- 
risdiction of  the  court  of  requests  for  the  city  of  London;    and  that  the 
original  debt  sued  for  did  not  exceed  the  sum  of  5/.     The  count  in  assumpsit 
upon  which  the  question  arises,  was  upon  a  quantum  valebant,  for  the  value 
of  tithes  due  to  the  plaintiff,  as  vicar  of  St.  Giles,  Camberwell,  from  cer- 
tain  tenements  in  the  occupation  of  the  defendant,  and  alleged  to  have  been 
taken  and  retained  by  and  at  the  request  of  the  defendant.    The  plaintiff 
resisted  the  motion  for  leave  to  enter  this  suggestion  upon  the  ground  of  the 
following  proviso,  contained  in  the  11th  section  of  the  act ;  viz,  "  lliat  thi^ 
act  should  not  extend  to  any  debt  that  should  arise  by  reason  of  any  cause 
concerning  testament  or  matrimony,  or  any  thing  concerning  or  properly 
belonging  to  the  ecclesiastical  court ;  albeit  the  same  shall  not  exceed  5/.  5'* 
conceiving  that  the  subject  matter  of  this  action  was  "  a  thing  concemmg 
or  properly  belonging  to  the  ecclesiastical  court.'* '  But  we  are  of  opinion 
that  the  subject  of  this  action,  being  the  recovery  upon  a  promise  of  an 
equivalent  for  tithes  retained,  is  not  a  thing  which  can  properly  be  said  in 
its  nature  to  concern  the  ecclesiastical  court  itself,  in  respect  of  the  general 
rights,  functions,  or  subjects  of  jurisdiction  of  that  court,  nor  a  thing  which 
can  be  said  properly  to  belong  to  it ;  being  neither  more  nor  less  than  a 
civil  contract  collateral  to  the  right  of  tithes  (which  the  count  assumes  to 
be  admitted)  suable  properly  and  peculiarly  in  a  court  of  law,  and  which 
has  no  further  connection  with  the  ecclesiastical  court  than  as  the  general 
object  of  suit,  viz.  tithes,  is  in  certain  cases  a  matter  properly  cognizable 
in  that  court,  as  it  also  is  in   other  cases   properly  cognizable  in  the 
courts  of  law :   it  cannot  therefore  be  said  so  fkr  "  properly  to  belong 
to  the  ecclesiastical  court,"  as  to  oust  the  jurisdiction  of  the  London  court 
of  requests  in  sums  not  exceeding  5/.  within  the  meaning  of  that  proviso  i 
and  particularly  in  a  case,  as  here,  where  no  right  to  tithes  comes  in  ques- 
tion.    We  are  therefore  of  opinion,  that  as  the  action  in  this  case  should 
have  been  brought  in  the  court  of  requests,  the  defendant  is  entitled  to  make 
his  rule  absolute  for  entering  this  suggestion  upon  the  rolL  . 


WiMre  the  spi- 
ritiud  court  ia- 
cidentally  de- 
termines any 


T.  44  Geo.  3-     1804.    K.  B. 
Oould  y.GappeVy  Clerk.     [5  East^  345.] 

IN  prohibition  the  plaintiff  declared,  that  whereas  the  trial  of  the  bonndfe 
of  parishes,  and  of  prescriptions  and  customs,  has  immemorially  been 
by  the  common  law,  and  not  by  the  ecclesiastical  law ;  and  that  during  the 
matter  of  com-  year  1797,  and  the  two  following  years,  the  plaintiff  had  occupied  lands 
monlaw  cogni-  which  were  lately  parts  of  a  tract  of  waste  land  called  King's  Sedgemorej 
ISeooi^ruc^     in  the  county  of  Somerset,  and  which  had  been  lately  inclosed,  allotted^ 

and  divided  under  an  oct  of  the  31  Geo.  3.  )  and  which  lands  so  occupied 
by  the  plaintiff  until  the  allotting  and  dividing,  &c.  were  not  within  the 
parish  of  High  Ham  in  the  said  county,  or  the  titheable  places  thereof,  but 
ia^  reqauSi  ^'®"'®  «xtra- parochial.  And  that  there  is  a  saving  in  that  act  of  the  righte  of 
prohibition  lies  ^^^  crown.  And  that  within  the  parish  of  High  Ham  there  has  been  imme* 
after  sentence ;  movislly 

although  the  objcclion  do  not  appear  upon  the  face  of  the  libel,  but  is  collected  from  the  viiole  of  the  pro- 
ceedings below. 


tloB  of  an  act 
of  parliament, 
otherwise  than 
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moriaUy  a  modu8  of  2^..  an  acre  for  all  meadow  land,  in  lieu  of  dthe  Of  hay 
and  agistment,  and  of  I  Jd.  for  every  milch-cow  depastured  iu  such  land,  in 
lieu  of  tithe  of  milk  and  agistment,  and  of  1^.  for  every  heifer  depastured 
qn  the  same,  in  lieu  of  agistment-tithe  -,  yet  the  defendant,  rector  of  the 
parish  of  High  Ham^  to  aggrieve  the  pkdntiff,  and  disinherit  the  crown,  and 
to  bring  the  cognizance  ctf  a  plea  which  belongs  to  the  crown  to  another 
sort  of  trial  in.  the  consistorial  court  of  the  archdeaconry  of  Wells,  exhibited 
his  libel  in  the  said  court  against  the  plaintiff,  alleging  that  in  the  year 
1797,  and  the  two  following  years,  the  defendant  was  rector  of  High  Ham, 
and  the  proprietor  of  the  tithes^  and  that  the  plaintiff  during  that  time  occu- 
pied the  said  meadow  lands  in  the  said  pariffh,  and  mowed  and  received  the 
hay  therefrom,  and  depastured  unprofitable  cattle  there,  and  ploughed  the 
said  otlier  lands  there,  and  sowed  them  with  corn,  for  which  tithe  was  due 
to  the  defendant    That  the  plaintiff  pleaded  in  his  defence  to  the  libel,  the 
matters  above  suggested,  and  offered  to  prove  the  same  by  evidence.     That 
the  defendant,  by  way  of  personal  answer,  denied  that  the  said  lands  were 
eitra-parochial,  because  the  proprietors  of  lands  in  the  adjoining  parishes, 
of  which  High  Ham  was  one,  claimed  rights  of  common  on  King's  Sedge- 
moor,  as  appurtenant  to  their  respective  tenements,  and  that  King*s  Sedge- 
moor  was  parcel  of  the.  said  several  parishes  adjoining,  though  the  precise 
bounds  of  each  were  not  xerUinly  known.     And  further  the  defendant  al- 
leged, that  King's  Scdgemoor  was  not  mentioned  in  the  said  act  as  extra- 
parochial,  but  that  the  same  was  therein  stated  to  be  in,  near^  or  adjoining 
to  the  several  parishes  mentioned,  of  which  High  Ham  was  one  $  and  that 
the  commissioners  under  the  said  act  allotted  King's  Sedgemoor  amongst 
the  several  parishes  mentioned,  which  had  rights  of  common  thereon  -,  and 
that  they  allotted  part  of  King*s  Scdgemoor,  adjoining  to  the  old  inclosures 
of  High  Ham,  to  the'  said  parish  for  the  rights  of  common  appurtenant  to 
certain  tenements  in  High  Ham,  and  other  part  of  King's  Sedgemoor,  they 
allotted  to  Low  Hiun,  alleged  to  be  a  hamlet  of  High  Ham:    That  the  de« 
fendant  by  his  said  answer  further  alleged,  that  by  an  act  of  the  37  Geo.  3. 
the  parcels  of  meadow  and  land  in  question,  in  the  occupation  of  the  plain- 
tiff, were  allotted  in  respect  of  some  of  the  rights  of  common. appurtenant 
to  some  of  the  tenements  in  the  parish  of  High  Ham  and  hamlet  of  Low 
Ham,  and  were  parcels  of  the  allotments  made  under  the  last-mentioned 
acts ;  and  that  the  same  were  within  the  bounds  of  the  parish  of  High 
Ham.     And  the  defendant  further  alleged,  that  by  the  said  act,  secondly, 
above-mentioned,  it  was  enacted,  that  all  the  lands  which  should  be  allotted 
by  virtue  thereof  should  be  held  under  and  subject  to  the  •  same  charges, 
tenures,  customs,  suits;  services  and  incumbrances,  as  the  tenements  in  re- 
spect of  which  such  allotments  were  made  would  liave  been  subject  to  if 
such  act  had  not  passec^.     And  the  defendant  further  submitted  by  his  an- 
swer, that  under  the  statute  11  &  3  Ed.  6.  the  rector  of  High  Ham  was  en- 
titled to  the  tithe  of  increase  of  cattle  depastured  in  the  saki  tract  of  pasture 
laad  prior  to  the  passing  of  the  first- mentioned  act :  and  that  the  defendant 
denied  the  modus.    Yet  notwithstanding  the  matters  alleged,  the  defendant 
had  caused  the  plaintiff  to  be  convicted  of  the  premises,  and  th6  plaintiff 
Lad  been  condemned  by  the  spiritual  court  in  a  large  sum  to  be  paid  to  the* 
defendant  in  lieu  of  tithe.  &c.  and  the  defendant  still  prosecutes  his  suit  in 
the  ecclesiastical  court,  &c.    To  this  the  defendant  demurred  generally, 
fmd  the  plaintiff  joined  in  demurrer.  '      • 

Danipier,  in  support  of  the  demurrer,  contended,  1  st,  that  it  was  too  late 
to  call  for  a  probihitiim  after  sentence,  on  the  ground  that  the  ecclesiastical 
court  had  tried  the.  boundary  of  the  parish,  or  the  existence  o€  a  modus.  For 
though  these  are  questions  properly  triable  by  a  jury,  and  the  plaintiff  might 
before  sentence  have  come  here  and  stopped  the  trial  in  the  ecclesiastical 
court,  yet  as  that  court  has  jurisdiction  of  such  questions  incidentally^  (for 
the  question  of  parochial  boundary  may  arfsein  every  cause  of  subtraction 
of  tithe),  and  the  objection  goes  only  to  the  defect  of  trial,  the  plaintiff, 
after  submitting  to  the  trial  there>  and  taking  his  chance  of  a  decision  in  his 
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faTour,  cannot  object  to  it.  Fnll  ▼.  HiUchiM  (1),  Arg^le  v.  Burnt  (2),  Ban- 
nister  v.  Hunt  (8),  ^aquiere  y.  JSiwfttft^  (4),  ^ymet  v.  iS^fmet  (5),  Btig^ 
V.  Bennfi  (S),  Ojfiey  v.  WHickall  (7),  and  2  RoU.  Abr.  M&,  pi.  2.  All  the 
cases  shew,  that  where  the  ecclesiastidal  court  has  original  jurisdictioii 
of  the  cause,  (as  here  it  must  be  admitted  to  have  had,)  and  nothing  ap- 
pears upon  the  lace  of  the  libel  to  oust  it,  prohibition  does  not  lie  after 
sentence  merely  for  defect  of  trial.  This  distinguishes  the  present  case 
from  Vanacte  y.  Spleen  (8),  where  the  objection  appeared  on  the  face  of 
the  libel ;  as  it  also  did  in  Paxton  v.  Knight  {0),  where  the  party  had  libel- 
led upon  a  prescription  over  which  the  ecclesiastical  court  had  no  juris- 
diction. The  authority  of  that  case,  however,  is  opposed  to  the  case  in 
ILord  Raym.  436.  And  in  Dutens  v.  Rehsan  (10),  though  the  party 
libelled  upon  a  modus,  yet  that  being  admitted,  a  prohibition  was  denied. 
And  by  Jlrgple  v.  Hunt,  the  party  applying  foi'  a  prohibition  shall  not, 
after  sentence  at  least,  allege  matter  dehon  the  libel,  to  shew  that  the 
court  below  had  not  jurisdiction.  But,  secondly,  supposing  prohibition  will 
in  any  case  lie  ^er  sentence  in  a  matter  originally  within  the  jurisdiction  of 
the  ecclesiastical  court,  the  question  will  be,  whether  the  construction  of 
acts  of  parliament  belong  in  all  cases  to  the  temporal  court  exclusively ; 
so  that  if  the  ecclesiastical  or  admiralty  courts  construe  them  otherwise  than 
the  ten^poral  courts  would  have  done,  prohibition  shall  go  even  after  sen- 
tence ;  or  whether  those  courts  have  not  jurisdiction  to  construe  acts  inci- 
dentally coming  under  their  cognizance  in  matters  within  their  jurisdiction, 
whose  decisicm  thereon,  however  erroneous,  can  only  be  rectified  on  appeal. 
It  may  be  admitted,  that  wherever  the  rtde  of  the  ecdesiastical  law  is  direct- 
ly diferent  from  that  of  the  common  law,  and  must  necessarily  lead  to  a 
fUfferent  result,  the  latter  is  entitled  to  the  preference }  and  prohibition  may 
go  «ven  after  sentence ;  as  where  the  ecclesiastical  court  requires  proof  by 
two  witnesses  of  miatters  proveable  by  one  at  common  law :  though  prohi- 
bitions even  in  this  case  have  been  denied.  Or  where  the  question  arises  on 
the  meaning  of  the  words  **  next  of  kin,'*  2  Roll.  Abr.  908,  pL  28;  or  on 
the  extent  of  the  word  *'  month,"  in  matters  not  spiritual.  In  these  cases 
the  construction  of  the  respective  courts  must  necessarily  be  different.  So 
prohibition  will  go  at  any  time,  if  an  inferior  court  misconstrue  an  act  re- 
gulating its  own  jurisdiction.  12  Rep.  42.  And  this  was  the  ground  of  the 
(iocttine  laid  down  in  Brimer  v.  Aikms  (1 1).  There  the  prize  court  had  put 
a  construction  on  the  statute  10  Geo.  3.  c.  5.  s.  14.  which  the  court  of  C.  B. 
considered  tbat  the  prize  court  had  authority  to  do,  and  did  not  prohibit  it* 
And  yet  if  tiie  cobstruction  put  by  inferior  courts  on  acts  of  parfiament  be 
net  binding  miy  further  than  as  it  coincides  with  the  judgment  of  tiie  courts 
at  Westminster,  it  is  hi  effect  to  deny  their  jurisdiction ;  for  an  erroneous 
judgment  ui>on  a  matter  within  the  jurisdiction  of  a  court  can  only  be  recti* 
fied  on  appeal.  But  if  the  matter  were  coram  nm  judice,  the  prize  court 
eould  have  had  no  authority  to  put  any  constiliction  on  the  statute,  and  it 
must  have  been  prohibited  in  th^  fit«t  instance.  The  spiritual  court  may 
have  jurisdiction  of  matters  coming  incidentally  in  question  there  where  it 
would  not  have  had  original  jurisdiction  ov^r  such  matters.  Reg.  67,  b« 
M.  So  it  may  judge  of  a  statute.  2  Roll.  Abr.  307,  pi.  1 6.  Pen*8  case, 
M.  8  Jac.  ib.  808,  pi.  22.  Luqf  v.  Lucy,  H.  14  Car.  There  a  parson 
sued  for  tithes  in  the  spiritual  couH  against  one  who  pleaded  a  lease  for 
years  made  to  him  by  the  parson  ;  to  which  the  latter  replied  that  he  was 
in  guch  a  yesr  abi^ent  from  his  benefice  above  80  days,  by  which  his  lease 
becamie  void.  And  held  that  no  prohibition  lay  on  this  plea,  although 
grounded  on  the  statute  13  Eliz.  and  thbugh  it  vras  objected  that  the  judges 
of  the  sphitual  court  should  not  have  the  exposition  of  a  statute.    Dr.  tSui" 
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<o»'8  CAse  (1>,  BifidScaddwg^B  caee  (2)>  are  to  thesame  effect.    [Lord  Ellbn-        I8O4. 
BoaouoH,  C.  J.    It  will  not,  I  appreheDil^  b^  contended  Uiat  the  ecdesiaatical        voulix 
court  has  iH>t  jurisdiction  to  construe  statutes  incidentally  coming  in  question 
before  them ;  but  only  that  if  it  construe  them  wrongly  a  prohibition  shall  go. 
The  resolution  of  the  judges  in  the  reign  of  Jac.  1.  does  not  go  further, 
than  this.]     All  the  authorities  have  been  lately  considered  in  the  cases  of 
JBrymer  v.  AUcuis,  ami  Htme  v.  Lord  Camden  (3).     What  was  said  by  LfOr4 
LfOuoHDOROvoH  in  the  latter,  "  that  the  exposition  of  the  statute  law  ap- 
pertains to  the  king*s  courts  of  record^  and  ought  to  be  discussed  and  deter-r 
mined  in  those  courts,'*  must  be  understood  with  reference  to  what  was 
said  b^  his  lordship  in  Brymer  v.  Atkins  (4),  where  he  states  that  the  miscon- 
struction by  a  prize  court  of  an  act  of  parliament  by  which  its  jurisdiction 
i^as  regulated,  would  be  a  good  ground  of  prohibition,  on  an  ancient  and 
essential  maxim  of  the  common  law,  "  that  all  courts  of  special  jurisdiction 
created  by  act  of  parliament  must  be  limited  in  the  exercise  of  that  juris- 
diction by  such  construction  as  the  courts  of  common  law  may  give  to  the 
statutes  ',  because  if  they  had  a  latitude  to  construe  at  their  diacretion  the 
law  by  which  they  act,  they  would  set  themselves  above  the  common 
law."  In  the  case  of  Htrme  v.  L&rd  Camden^  where  the  judgment  of  B.  R.  de- 
nying a  prohibition  to  the  prise  court  of  appeals  was  idtimately  sustained  by 
the.  house  of  lords^  ^e  rciioons  given  by  Ashurst  and  Buller  justices  (6), 
and  particularly  by  the  latter,  are  decisive  against  the  prohibition.    The 
former  said,  <'  it  is  admitted  that  the  courts  of  admiralty  have  exclusive 
jurisdiction  over  all  i|uestioas  of  prize ;  and  if  so,  they  must  have  the  same 
jurisdiction  over  all  matters  that  ariae  inddentally>  either  in  construing  acts 
of  parliament  or  proclamations,  in  order  to  form  their  opinion  on  the  prin- 
cipal questioa."     Hvllbr  J.  said,  that  '^  if  it  were  competent  to  us  to  de- 
cide whether  or  not  the  court  of  appeols  had  misconstrued  the  act,  I  should 
de^e  further  time  to  look  into  the  anthoritieSk     But  1  think  it  is  not  now 
competent  to  the  court  to  examine  that  question,"  &c.     lie  afterwards 
states  it  "  as  a  clear  rule,  that  after  sentence  the  courts  of  common  law 
never  grant  a  prohibition,  unless  the  want  of  jurisdiction  appear  on  the  flokcs 
of  thelibd :"  for  which  he  refers  to  Full  v.  BtUehins  (^.    Then  after  referr 
ring  to  the  dictum  in  %  RoL  Abr.  306.  pi.  1<^.  that  if  the  eecksiastical  court 
adjudge  otherwise  (upon  a  condition  in  a  lease)  than  is  trarranted  by  the 
commoa  law,    a  prohibition  will  be  grftf}ted  j  which  he  denies  to  be  law ; 
he  proceeds  to  touch  upon  the  merits  of  the  decision  in  the  court  below : 
and  his  opinion  is  the  stronger^  because  he  seems  to  have  differed  from  ths 
court  of  appeal  in  their  construction  of  the  act.    The  dictum  in  RoUe  and 
some  few  ancient  cases  have  certainly  gone  great  lengths  $  but  they  are  at- 
tributable, to  a  jealousy  of  the  ecclesiastical  courts  which  at  one  time  pr^ 
vailed  in  the  courts  of  common  law,  and  justify  the  observation  of  Lord 
C,  J.  Vauohan,  ''  that  this  court  had  in  some  of  the  cases  bordered  on 
things  spiritual  (7)/*  And  the  inc^'nation  of  Lord  C.  J.  Eyas's  opinion  to  the 
same  purpose  may  be  eoUected  from  the  manner  of  his  stating  the  questioi 
in  Home  v.  Lord  Camdtn  (8).     The  strength  of  the  argument  on  the  otfaar 
side  rests  on  the  inconvenience  there  pointed  out  by  Lord  C.  J.Etrs,  namely, 
tlie*possibiUty  of  two  different  rules  prevailing  on  the  same  law,  one  in  the 
courts  of  Westminster,  the  other  in  courts  of  peculiar  jurisdiction,  where 
the  tribunals  in  the  ultimate  resort  are  not  the  same.     But  this  iocotive- 
aieiice  exists  in  other  cases,  and  is  not  therefore  a  condQsiva  objection.  As 
where  the  courts  of  equity  and  the  spiritual  courts  have  a  concurrent  juris- 
diction in  matters  of  tithe  and  matters  of  legacy.     Or,  as  where  the  courts 
of  admiralty  and  of  common  law  have  concurrent  jurisdiiction  in  the  case 
of  mariners*  wages,  where  the  contract  is  made  at  sea  and  is  not  under  seal, 
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and  in  bonds  of  -hypothecation  which  are  under  seal.     So  the  pkntntion 
courts  of  chancery  in  matters  arksing  there,  and  the  court  of  chancery  here, 
where  the  parties  live  in  England,  have  concurrent  jurisdiction,  though  the 
ultimate  appeal  from  the  one  is  to  the  king  in  council,  and  not  to  the  hoase 
of  lords,  as  in  the  case  of  the  other.  The  same  took  place  formerly  on  con- 
tracts of  marriage,  before  the  jurisdiction  of  the  spiritual  court  was  taken 
away  by  the  stat.  26  Geo.  2.  c.  d3.  s.  13. :  and  other  instances  are  enume*" 
rated  in  Bac.  Abr.  Prohibition,  L.  5.  None  of  these  concurrent  jurisdictions 
could  exist  if  the  possibility  of  conflicting  decisions  were  an  objection. 
And  such  objection  is  also  inconsistent  with  the  law  as  now  settled  in  FuH 
V.  Hutchins,  that  a  party  is  too  late  who  comes  after  sentence  for  a  prohi- 
bition, where  the  defect  in  the  court  christian  is  in  the  trial  and  not  in  the 
jurisdiction.     So  where  two  libels  are  exhibited  against  tMro  inhabitants  of 
a  parish  for  tithe,    and   they   set  up  a  modus  over  the  whole  parish, 
if  one  submit  to  the  trial  in  the  court   christian,  and  the  other  obtain 
a  prohibition  before  trial  and  try  at  common  law,  the  one  case  may  be 
ultimately  decided  before  the  delegates,  and  the  other  by  the  house  of  lords, 
who  may  decide  differently.     But  this  inconvenience  cannot  alter  the  law. 
[Lord  Ellenborough  C.  J.  and  Lb  Blanc  J.  observed,  that  there  the  incon- 
venience would  arise  from  the  party's  own  fault,  who  did  not  apply  in  time  for 
a  prohibition.]     In  Hill  v.  Good  (1),  Lord  C.  J.  .VAUonAN  takes  a  distinc- 
tion, which  is  confirmed  in  fVenmouth  v.  Coliins  (2),  between  statutes  which 
give  a  new  jurisdiction  to  the  temporal  courts,  and  those  which  are  direc- 
tory  to  the  jivisdiction  which  before  had  cognizance  of  the  subject.     In  the 
latter  case  the  court  will  not  prohibit  the  ecclesiastical  court  from  proceed- 
ing,  though  the  construction  of  the  statute  may  come  in  question.     Now 
here  the  acts  in  question  do  not  alter  the  jurisdiction ;  they  confirm  to  aU 
the  same  rights  they  had  before,     llie  Sedgmoor  act  states  the  moor  to  be 
near  the  parishes,  and  makes  the  allotments  parts  of  the  parishes  where 
the  tenements  in  respect  of  which  they  were  made  are  situated  ;  and  it  saves 
the  right  of  the  king.     The  High  Ham  act  makes  the  part  thereby  inclosed 
subject  to  the  same  charges  it  was  before.     The  stat.  2  and  3  Ed.  6.  c  Idw 
s.  3.  makes  the  tithe  of  increase  of  cattle  on  any  lands  of  which  the  parish 
is  not  known,  payable  to  the  rector  of  the  parish  where  the  owner  of  the  cat- 
tle resided.  Neither  of  these  statutes  gives  the  temporal  courts  any  newjoris- 
diction,  nor  alters  or  affects  any  jurisdiction  which  the  ecclesiastical  court 
had  before  ;  but  the  directions  are  general,  and  must  be  taken  with  refer- 
ence to  the  court  which  had  jurisdiction  of  the  subject  matter  before.     At 
any  rate,  however,  before  prohibition  is  granted  it  ought  certainly  to.  ap- 
pear, which  it  does  not,  that  the  ecclesiastical  court  necessarily  decided  this 
case  on  the  construction  of  the  statutes  :  after  sentence  the  plaintiff  cannot 
complain  of  the  defect  of  trial  of  the  modus  or  boundary.    The  ground  of  its 
decision  might  be  that  Sedgmoor  was  not  extra-parochial,  and  in  that  case 
the  king  had  no  right.    This  would  not  be  construing  the  act,  but  deciding 
t)n  a  &ct.     The  sum  given  may  have  been  for  the  tithes  of  increase  of  cattle 
under  the  stat.  2  and  3  Ed.  6.  which  creates  such  a  charge,  and  the  stat. 
.37  Geo.  3.  which  maintains  it,  even  supposing  the  parish  to  which  the  moor 
appertains  to  be  uncertain.     It  is  not  alleged  by  the  ecclesiastical  court  thai 
these  lands  were  extra-parochial  before  the  act,  and  were  only  brought 
within  the  parish  by  its  operation,  in  which  case  it  might  be  said  that  the 
saving  of  the  king*s  right  (if  it  were  not  previously  granted  away)  ought  to 
operate. 

Burrough,  conirlL.  The  statute  in  question  cannot  be  said  to  be  directory 
to  the  ecclesiastical  court,  wherein  no  mention  is  made  of  that  jurisdiction, 
but  which  merely  contains  general  provisions,  which  must  of  course  be 
taken  to  apply  to  the  courts  of  common  law.  Neither  can  it  be  said  that 
the  ecclesiastical  court  has  not .  proceeded  to  adjudge  tithe  to  the '  rector 
upon  the  construction  of  the  Sedgemoor  act,  as  bringing  the  allotments 
within  the  parish ;  for  the  place;  which  was  before  alleged  to  be  ext'ra- 
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parochial,  is  denied  to  be  so  by  the  rector  in  his  answer,  because  the  inhabit  1804. 
tants  of  the  parish  of  High  Ham  claimed  rights  of  common  on  King*8  oolld 
Sedgemoor,  which  was  parcel  of  the  several  parishes  adjoining,  and  that  the 
act  did  not  mention  it  to  be  extra-parochial,  and  that  the  allotments  under 
the  act  were  oiade  in  respect  of  such  rights  of  common  appurtenant  to  the 
tenements  in  the  parish,  &c. ;  and  that  the  act  of  the  37  Geo.  3.  subjected 
the  allotments  to  the  same  charges,  &c.  as  the  tenements  in  respect  of 
which  they  were  made  -,  evidently  putting  the  whole  case  upon  the  acts  as 
having  virtually  made  those  allotments  parts  of  the  parish,  and  subject  to 
the  same  burthens  as  the  old  inclosures.  Now  the  only  object  of  the  Sedge- 
moor  act  was,  the  division  of  the  moor  between  the  lords  of  manors  and  the 
commoners  claiming  rights  thereon  before  the  statute,  and  nothing  is  said 
respecting  the  right  to  tithe,  which  is  therefore  left  as  it  was  before.  No 
parochial  rights  were  ever  befbi^.  exercised  on  the  moor,  nor  does  the  act 
state  it  to  be  within  the  boundaries  of  any  parish,  but  lying  near  or  adjoin- 
ing :  though  by  way  of  distinction  the  several  parts  are  allotted  to  particu- 
lar parishes.  Then  the  clause  in  the  High  Ham  act,  37  Geo.  3.  directing 
the  allotments  to  be  subject  to  the  same  '*  charges  *'  as  the  old  tenements 
in  respect  of  which  they  were  made,  merely  relates  to  private  charges,  &c. 
on  the  estate,  such  as  dower,  mortgages,  &c.  according  to  MoncaMer  v. 
Wiktton  (I),  and  does  not  relate  to  tithe ;  the  rectors  of  the  several  parishes 
being  no  parties  to  the  act,  but  merely  the  lords  and  commoners  3  and  the 
accompanying  words,  such  as  uses,  estates,  trusts,  &c.  explain  the  meaning 
of  the  word  "  charges.**  [Lawrence,  J.^-A  similar  clause  in  the  case  of 
the  Slonehouse-bridge  act  lately  received  the  same  construccion.]  Then 
the  last  clause  but  one  saves  to  the  lords  of  the  manors  all  their  privileges, 
except  such'  for  which  compensation  was  made,  and  which  were  intended 
to  be  barred  by  the  act,  namely,  common  of  pasture.  And  the  last  clause 
saves  all  the  king's  right  and  title,  with  the  same  exception.  Now  if  any 
person  were  before  entitled  to  the  tithe  of  the  allotments  which  were  extra- 
parochial,  it  must  have  been  the  king.  It  is  clear  therefore  that  the  eccle- 
siastical court,  in  giving  the  rector  the  tithe  of  such  allotments,  has  mis- 
coDBtmed  the  acts,  the -interpretation  of  which  belongs  exclusively  to  the 
courts  at  Westminster,  and  therefore  the  misconstruction  of  them  is  a  good 
ground  of  prohibition  after  sentence  :  the  sentence  itself  is  the  gravamen  ; 
for  till  then  it  could  not  be  known  that  the  court  below  would  misconstrue 
the  acts.  The  current  of  authorities  from  the  time  of  James  l,  to  that  of 
the  doubt  expressed  by  Bvllkr,  J.  in  Lord  Camden  v.  Home  (2),  in  error, 
(which  doubt  was  not  warranted  by  the  authorities  then  mentioned,  and 
upon  farther  investigation  would  probably  have  been  removed  from  the 
mind  of  the  leanied  judge),  shews  that  where  the  ecclesiastical  court  acts 
contrary  to  the  rules  of  the  common  law  in  any  matter  of  common-law 
cognizance,  such  as  the  construction  of  acts  of  parliament,  the  courts  of 
Westminster  will  prohibit  it.  This  was  the  express  decision  of  the  court 
in  the  case  cited  by  the  same  judge  from  2  Roll.  Abr.  306,  pi.  10.  and  it 
is  confirmed  by  other  authorities.  Where  indeed  the  objection  is  only  to 
the  trial,  it  is  the  fault  of  the  party  if  he  do  not  apply  before  sentence ;  and 
%tm  eoneUU  but  that  the  court  below  may  have  decided  wrong  on  the  fact, 
and  sot  on  the  law ;  but  where  the  sentence  is  the  grievance,  he  can  never 
come  too  >late.  The  doctrine  referred  to  as  laid  down  by  Lord  Loughbo- 
ROVOH,  in  Home  v.  Lord  Camden  (3), ''  that  the  exposition  of  the  statute  Inw 
appertains  to  the  king's  courts  of  record,  and  ought  to  be  discussed  and  de- 
tem^ned  in  those  courts,"  is  not  new,  but  is  confirmed  by  the  whole  court 
in  Hewe  v.  2Vappi€r(4).  That  was  a  suit  in  the  admiralty  for  seamen's  wages, 
there  being  an  agreement  under  seal,  on  which  a  prohibition  went.  Lord 
Mansfield  there  said,  '*  a  prohibition  is  ex  debito  justitia,  if  the  court  of  ail- 
miralty  proceed  contrary  to  act  of  parliament.**    The  true  question  in  these 

cases 

(1)  3  Burr.  1375.    ^nte,  p.  VJ7.  (3)  1  H.  Blackit.4r6^ 

(2)  4  T.  R.  39C,  7.  (4)  4  Borr.  1950. 
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1801  •        oases  is,  whether  the  court  below  are  proceeding  against  the  comnionlaw  f 
^ouLD         If  the  sentence  itself  stated  that  the  court  had  decided  against  a  prescript 
tion  set  up  in  a  suit  for  subtraction  of  tithe,  on  the  ground  that  it  was  not 
proved  by  more  than  one  witness,  this  court  would  interfere  by  prohibition. 
even  after  sentence.     In  Iflieeler's  case  (1),  the  ecclesiastical  court  had  ju- 
risdiction over  the  subject-matter,  namely,  the  working  upon  holidays,  yet 
as  it  had  misconstrued  the  statute  6  Ed.  6.  disregarding  the  exception  of 
works  of  necessity,  such  as  carrying  hay,  prohibition  went.     Admitting  that 
the  church  had  authority  to  appoint  holidays,  and  to  punish  the  breakers 
thereof,  the  court  said  that  the  feast  of  St.  John  the  Baptist  was  a  holiday 
by  act  of  parliament;  and  therefore  it  did  Ixslong  unto  the  judges  of  the 
law  [to  judge]  whether  the  same  were  broken  by  doing  such  work  on  that 
day.     So  where  the  judge  of  the  prerogative  court  had,  on  granting  ad- 
ministration to  one  Slawney  (2),  taken  bond  of  him,  with  the  conditions 
usual  there,  but  beyond  what  was  required  by  the  statute  21  Hen.  8.  c.  5.  ; 
on  prohibition  prayed  against  proceedings  there  on  that  bond,  this  court 
was  clear  that  the  prerogative  court  could  not  impose  any  other  condition 
than  the  .statute  required  ;  ''for  they  must  take  their  bond  according  to 
the  law  ;  and  when  it  is  sued,  the  meaning  and  exposition  of  the  statute, 
and  of  the  condition  of  the  obligation,  both  are  to  be  judged  by  the  courts 
of  common  law.     Again  in  Sir  W,  Juxon  v.  Lord  Byron  (3),  where  the 
ecclesiastical  court  had  incidentally  put  a  construction  upon  a  private  act 
of  parliament,  in  which  this  court  agreed,  and  therefore  denied  a  prohibi- 
tion. Lord  Hale  and  the  whole  court  agreed,  '•  that  the  spiritual  court, 
though  they  may  try  matters  cognizable  at  common  law  which  fall  in  inci- 
dentally where  the  principal  is  ecclesiastical,  yet  they  shall  be  prohibited  if 
they  proceed  in  the  trial  of  such  incident  temporal  matter  otherwise  than 
the  common  law  would."     In  Carter  v.  Crawley  (4),  prohibition  went  be- 
cause the  spiritual  court  had  misconstrued  the  words  of  the  statute  of  dis- 
tributions.    And  in  Berkley  ▼.  Morrice  (5),  where  the  admiralty  court  were 
prohibited  for  refusing  to  receive  a  plea  of  the  statute  of  limitations,  in  a 
suit  for  an  account  between  the  captain  and  owner  of  a  merchant  ship, 
this  court  said,  that  it  was  a  good  cause  of  proinbitiou  if  they  did  receive 
the  plea,  and  did  not  give  sentence  thereupon  as  the  common  law  requires. 
Prohibition  also  went  in  Pierce  v.  Hopper  (6),  upon  the  misconstructi<Mi  of 
the  pilot  act,  3  Geo.  1.  c.  13.    There  is  no  case  over  which  the  ecclesiasti- 
cal court  have  clearer  jurisdiction  than  in  matters  of  probate  ;  and  yet 
where  they  had  revoked  a  probate  because  the  executor  had  become  bank- 
rupt, this  court  in  Adriel  Mill's  case  (7).  granted  prohibition  after  sentence 
and  appeal.     So  it  was  dqne  in  Rebowe  v.  Bickerton  (8).     In  BuggU  v. 
Bennet  (9),  prohibition  was  denied,  not  because  it  was  applied  for  after 
sentence  in  the  admiralty,  but  because  the  suit  being  for  seamen's  wages, 
it  did  not  expressly  appear  that  the  contract  was  by  deed  on  land  :    but  it 
was  admitted  tlint  if  that  bad  been  shewn,  prohibition  would  have  gt>ne 
even  aften  sentence :  and  yet  the  objection  would  not  have  appeared  on 
the  face  of  the  libel.     The  same  observation  will  apply  to  other  cases. 
1m  Driver  v.  Cokgate  (10),  there  cited,  tlic  modu9  set  up  being  admitted,  and 
tlie  spiritual  jurisdiction  continuing  over  the  original  cause  of  suit,  there 
was  no  necessity  for  a  prohibition  :    but  no  consent  will  give  them  ju- 
risdiction where  the  law  does  not :  and  if  the  want  of  it  appear  in  any  of 
the  proceedings,  prohibition  lies.     The  true  rule  is  laid  down  in  Skoiter  v. 
Friend  <11),  that  where  the  spiritual  court  have  cognizance  of  the  princi- 
pal, they  shall  have  cognizance  of  the  incidents  and  accessaries ;  but  if  the 
incident  be  a  matter  merely  temporal,  they  must  proceed  there  according 
to  the  course  of  the  common  law,  and  not  secundum  jus  ecelesiailicum. 

And 

m  Godb.2l8.  P)  Skin.  299. 

(2)  Hob.  83.  (8)  Bunb.  81. 

(3)  2  Lev.  64.  (9)  4  Burr.  2035, 

(4)  T.  Ray.  496.  (10)  Ibid.  2040. 

(5)  1  Hardr.  502.  (U)  Carth.  142.    Salk.  547. 
(fi)   IStra.  249. 
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And  by  the  report  in  Salkeld,  it  is  not  too  late  to  cdme  for  a  prohibiCiori 
after  sentence ;  for  the  sentence  in  that  case  is  the  grievance.  And  this 
agrees  with  Porson  v.  Scott  (1).  He  also  referred  on  this  head  to  the  an- 
swers of  the  judges  on  the  great  controversy  in  1604i  2  Inst.  613^  614. 
answer  to  objection  20. '^  to  Lord  C.  J.  Vauohan's  judgment  in  Hill^vi 
Good'{2),  and  to  that  of  Lord  C.  J.  Eyre,  in  Lord  Camden  v.  iJome  {3),  in 
Dom.  Proc.  Secondly,  he  contended,  that  the  ecclesiastical  court  had  no 
jurisdiction  to  determine  on  the  boundaries  of  parishes;  that  they  had  done 
so  in  this  case,  and  therefore  might  be  prohibited  after  sentence  as  Well  as 
before.  Fbr  which  he  cited  Keilw.  110  b.  13  Rep.  17.  2  Inst.  599. 
i  Bnlst.  169.  Foster  v.  Hide,  i  Rol.  Rep.  332  (4).  17  Vin.  Abr.  581. 
Prohibition  L.  1.  Phillips  v.  Stacke,  Noy,  147.  FrezewelVs  case,  2  Roll. 
Ab.  319.  Hatnsv.Jescot,  Comb.  356:  Butler  v.  Yateman,  1  Sid,  89(5). 
6  Bac,  Abr.  Prohibition,  660,  H.  18  Vin.  Abr.  28.,  and  1  Gibs.  Codex, 
tit  9.  c.  13,  fo.  239. 

Dampier  in  reply,  said,  that  the  last  objection  as  to  the  question  of 
boundary  went  to  the  defect  of  trial  only,  and  not  of  jurisdiction  -,  and 
therefore  unless  that  distinction  were  wholly  done  away,  which  was  recog- 
nized in  several  of  the  later  cases,  the  objection  ought  to  have  been  made 
before  sentence ;  and  if  the  trial  in  the  ecclesiastical  court  were  submitted 
to,  it  Was  no  ground  for  prohibition.  In  Frezeweits  case,  2  Roll.  Abr.  319;, 
pi.  2.,  which  ^is  the  strongest  authority  the  other  way,  being  aft^  trial,  tion 
constat  but  that  the  defect  of  jurisdiction  might  have  appeared  on  the. face 
of  the  libel :  and  it  is  besides  suggested  that  the  king's  right  came  in  ques- 
tion, where  the  maxim  of  nullum  tempw  occurrit  regi  would  apply.  And  it 
also  seems  to  have  been  questioned  by  Lord  Holt,  in  Hains  v.  Jescot.  As 
to  the  principal  ground  of  objection,  the  supposed  misconstruction  of  the 
acts  of  parliament,  he  admitted  that  there  was  a  contrariety  of  authorities, 
but  contended  that  in  principle  the  misconstruction  of  an  act,  respecting 
a  subject-matter  over  which  the  ecclesiastical  court  liad  either  an  immedi* 
ate  or  incidental  jurisdiction,  was  only  ground  of  appeal,  and  not  of  prohi- 
bition, according  to  the  opinion  of  Ashuurbt  and  Bcllbr,  justices,  in  Lore/ 
Camden  v.  Home,  where  the  former  decisions  were  reviewed.  That  the  au- 
thorities to  the  contrary  were  chiefly  ditita,  or  else  were  cases  where  the 
objection  after  sentence  appeared  either  on  the  face  of  the  libel,  or  arose  on 
the  construction  of  acts  of  parliament  giving  limited  jurisdiction  to  the 
courts  below,  within  which  they  were  to  be  restrained ;  or  where  the  differ- 
ent rules  of  the  temporal  and  spiritual  courts  touching  the  subject-matter 
necessarily  led  to  a  different  result.  But  here  it  did  not  even  distinctly  ap- 
pear that' the  ecclesiastical  court  had  founded  its  sentence  on  the  construe^ 
tibn  of  the  acts  of  parliament,  much  less  that  any  difference  of  the  law  of 
that  court,  as  applied  to  the  subject-matter,  must  necessarily  have  led  to  a 
different  construction  than  what  would  have  prevailed  in  the  temporal 
courts.  Cur,  adv.  vult* 

LordELLBNBOBouou,  C.J.  now  delivered  judgment. — This  comes  before 
the  court  on  a  demurrer  to  a  declaration  in  prohibition.  I'he  plaintiff  applied 
to  this  court  for  a  prohibition  to  prohibit  the  consistorial  court  of  the  archdeacon 
of  Wells  from  further  proceeding  in  a  suit  there  instituted  by  the  defendant 
Gapper  iagainst  him  for  tithes  of  land  in  High  Ham  ;  and  he  grounded  his 
claim  to  the  writ  of  prohibition  on  this,  that  the  ecclesiastical  court  had  de<f 
cided  in  favour  of  the  defendant's  claim  to  tithe,  by  construing  the  acts 
made  for  dividing,  allotting,  and  inclosing  Sedgemoor,  as  making  a  part  of 
that  moor  to  be  within  the  parish  of  High  Ham,  which  before  was  extra- 
parochial^  and  that  in  so  doing  the  ecclesiastical  court  had  misconstrued  the 
acts  of  parliament.     On  shewing  cause  against  the  rule  for  a  prohibition 

in 

(1)  Saycr,  17fi.  (4)  Atae,  vol.  1.  p.  247. 
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1804.  in  Eagter  tenn  1808,  It  appeared  to  the  court  a  proper  iukjed  for  a  fiirtfaar 
oouLD  and  more  solemn  diBcuasiony  and  the  portiea  were  tLerefore  directed  to  de- 
clare ia  prohibition. 

The  objections  to  granting  a  piohibitioD  in  this  ease  are^  lat.  That  it  is 
too  late  afler  sentence.*  S.  That  misconstruction  of  b  statute  is  matter  of 
appeal,  and  not  of  prohibition.  In  support  of  the  first  obfection  it  is  said, 
that  if  the  defect  of  the  original  jurisdiction  do  not  appear  on  the  fiKse  of 
the  libel,  but  the  objection  to  the  proceeding  of  the  ecclesiastical  court  arises 
out  of  some  matter  incidentaUf  oceoning,  it  comes  too  kte  after  sentence. 
And  fiirther,  that  in  this  case  it  does  not  appear  necessarily  that  the  ec<de- 
siastical  court  decided  on  the  construction  of  the  indoenre  acta,  but  mig^ 
hare  proceeded  on  other  grounds  to  Uj  the  boundaries  of  the  parish :  and 
that  after  the  part/s  submission  to  have  thai  queatioa  tried  by  the  spiritoal 
court,  he  shall  not,  when  it  has  been  decided  against  him,  a^ly  for  a  pro- 
hibition. And  in  support  of  these  positions,  2  Roll.  Abr.  300,  pLS.  Offlty 
▼.  W^UekaU,  Bunb.  17  (I).  A^U  ▼.  Hnnt,  1  Str.  187  (2).  TTiecateofT 
Market  Boiworih,  in  Ld,  Raym.  495.  and  JPuU  ▼.  Hviehin$  (3),  Gowp.  42S.» 
were  relied  on.  But  as  to  this  first  objectioo,  we  cannot  suppose  that  the  ee* 
clesiastical  court  proceeded  on  any  ottier  grounds  than  the  eonstructuNt  of 
the  inclosure  acts ;  beeauae,  in  answer  to  the  plea  of  the  plaintiff,  in  piohi- 
bition,  that  the  place  in  respect  of  which  the  tithe  was  claimed  was  **  eactra^ 
parochi^,'*  the  defendant  has  no  otherwise  denied  that  allegatioa  than  by 
aignmentatively  contending  that  because  the  ownera  of  the  lands  in  the 
sereral  parties  adjoinittg  Sedgemoor  were  in  respect  thereof  entided  to 
common  of  pasture  on  that  moor,  therefore  Sedgemoor  was  part  of  such  se- 
veral adjoining  parishes  (alAough  the  boondaries  of  each  parislk  were  not 
certainly  known) ;  and  also  by  stntiitg  the  stat.  31  Geo.  d<.  which  is  the  act 
Ibr  dndntng  and  dividing  the  moor )  the  allotment  of  the  ceaimissiooers ; 
and  the  stat.  37  Geo*  3;  which  is  an  act  fbr  dividing  and  allotting,  wier  aiia^ 
so  much  of  Sedgemoor  as  had  been  aDotted  to  tiie  pariali  of  Hi^  Haoa  in 
respect  of  rights  of  common  daimed  by  the  owners  of  land  in  that  perish. 
So  that  it  is  certain  that  the  ecdesUistical  court  had  no  ground  whatever 
sttbmifted  to  them  whereupon  to  exercise  theur  judgment,  or  from  which 
they  could  conclude  that  the  places  in  respect  whereof  the  tithe  is  claimed 
were  certain  and  defined  parts  of  the  parish  of  High  Ham-  but  these  two 
acts  of  parliament,  and  the  construction  and  effect  bdonging  to  the  same. 
The  authorities  cited  certainly  do  not  establish,  that  in  no  case  a  ptohibition 
^riudl  be  ffranted  after  senteoccf,  unless  a  want  of  jurisdiction  appear  on  the 
fhee  of  rae  libel ;  lor  in  the  case  of  FuU  v.  Huiehim,  which  was  moat  re- 
lied on,  a  distinction  which  applies  expressly  to  this  case  is  tdien  between 
prohibitions  granted  for  the  sake  of  trial,  which  are  not  granted  after  sen- 
tence, and  prohilritions  which  not  being  granted  liefbre  sentence  to  stay 
trial,  because  matters  triable  at  the  eommon  law  have  inddentally  arisen, 
will,  nevertheless,  be  granted  if  the  ecclesiastical  court  proceed  to  try  sndi 
matters  contrary  to  the  principles  and  course  of  the  common  law :  and,  as 
an  instance  of  the  coorts  so  prohibUing,  Lord  liisramLO  mentioae  the 
construction  of  an  act  of  paiii^ment.  In  snch  cases  no  prohibition  can  go 
before  sentence ;  fbr  till  sentence  be  given  the  courts  of  coaunon  law  have 
no  reason  t(»  sappose  that  the  ecclesiastical  court  will  determine  wrong ; 
which,  iM>wever,  if  it  ^voold  4o,  it  is  not  too  late  to  come  then»  that  i^  after 
sentence,  for  a  prohibition  ;  for  the  sentcaee  ia  in  such  ease  ikie  ^iwoeaien; 
and  so  it  was  expres^y  stated  to  be  by  Holt  C.J.  and  the  court,  in  SkoHar 
V.  Friend^  Salk.  647. 

This  brings  ns  to  the  next  point.  Whether  the  sleMes  of  the  31  &  37 
Geo.  3.  have  lieen,  in  the  present  instanee,  misconstnied  ?  and  if  aasseen- 
stnied,  then  that  question  wiscAi  is  tiie  subject  of  the  second  objection 
arises,  namely,  whether  such  misconstruction  be  a  ground  for  prohibition, 
or  merely  of  appeal  ?  As  to  the  actual  misconstruction  of  these  statutes, 
it  will  not  be  necessary  to  say  any  thing  3  for  the  counsel  for  the  defiuidant 

has 

(I)  jinie,  Tol.  1.  p.  732.  (2)  ^^e,  vol.  1.  p.  747«  (3)^fl«e,  p.  308. 
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has  ftot  even  arguecl  Hiai  the  effect  of  them  was  to  make  the  altotmenti 
part  of  the  pariah  of  High  Ham. 

The  hisl  qvestion^  therefore,  which  is  certainly  a  considerable  one^  alone 
remains  to  he  discossed.    If  this  were  a  question  which  came  now  for  the 
first  thne  to  be  considered^  we  might  incline  perhaps  to  think  it  shonld  be 
deemed  matter  of  appeal  rather  than  of  iHt>hibitiony  aceording  to  the  opinion 
of  Mr.  J.  BuLLSK  in  fTome  v.  L(»'d  Camden,  4  Teim.  Rep.  9&7t  .where  he 
says,  "  if  the  conrt  below  have  jurisdietion  over  the  subject,  though  they 
mistake  in  their  judgment,  it  is  no  gronnd  for  prohibition,  bat  only  matter 
of  appeal.**    Bmt,  considering  the  current  of  aathorities  from  the  earliest 
times  down  to  the  period  when  tiiai  ease  came  before  the  court  (the  au- 
thority of  which,  as  to  that  point,  received,  it  will  be  recollected,  no  con- 
firmation hi  the  house  of  lonis ;  the  point  itself  not  being  neoessary  to  be 
decided  In  order  to  the  determinalion  of  the  case  Uien  in  judgment) :  and 
remembering  also,  that  in  that  very  case,  (reported  in  1  H.  Blac.  516.,)  as 
also  in  Brymer  v.  jMfw,  1  H.  Bi.  IM.  and  168«  Lord  liOVOHBoaovon  and 
the  other  judges  of  the  court  of  €.  B.  (Dleacly  oonsidered  the  misoanstruction 
of  an  act  of  parliament  as  ground  of  prohibitioa :  advertiug,  I  say,  to  these 
authorities  aiid  circumstances,  we  cannot  feel  ourselves  warranted  in  hold* 
ing,  that  the  grounds  of  giwitiag  prohibitions  are  so  narrow  and  Mouted  as 
to  be  confined  solely  to  cases  of  exeess  of  jurisdiotioa.  Mr^  J«  BLAexsTown, 
in  the  third  volume  of  his  Conraeataries,   c.  1,  speaking  of  the  writ  of 
proAiKNtion,  says,  that  **  it  may  be  directed  to  the  courts  efarisdan,  the  uni* 
versity  court,  &c.  where  they  concern  themsdves  with  any  matter  not  within 
their -yurisdictlon :  or  if,  in  hsn^ing  matters  clearlfwitliin  their  cognizance, 
they  tnmsgress  the  bounds  prescribed  to  them  by  the  laws  ef  £ngiaEMi ;  as 
wliere  they  require  two  witnesses  to  prove  the  paynMut  of  a  legacy  i  in 
euch  cases  aSso  a  prohibition  wUl  be  awaaicd.    For  as  the  act  of  signing  a 
release  or  actual  payment  b  not  properly  a  apiritaal  question,  but  only  al- 
lowed to  be  decided  in  those  courta,  beeauae  incident  or  acoeasary  to  some 
original  ^[uestion,  clearly  within  their  jurisdietfon^  it  ought  Iherelarc,  when 
the  two  lavFS  dHfer,  to  be  decided,  not  aooording  to  tlie  spiritual,  imt  the 
teoEiporsl  taw ;  else  Ihe  saaae  question  might  be  determined  diifeeent  ways, 
aoecMrding  to  ttie  court  in  whidi  the  suit  is  depeadiag  i  an  impropriety  which 
no  wise  government  can  or  mi^txt  to  endure ;  and  which  is  therefore  a 
ground  fw  proMbition/'    This  opinion  of  Sir  Wvllijm  Blackstons  seems 
to  be  the  Mr  result  drawn  finom  a  great  variety  of  caaes  in  which  prohibi* 
tions  have  been  granted,  and  where  the  ecclesiastical  court  had  most  un-> 
doubtedly  eognieance,  but  had  determined  nmtiers  of  t^  common  law,  in- 
cidentally unsing,  in  a  manner  different  £rom  that  in  which  the  oourts  of 
common  law  would  hnwe  decided  the  same  pointa.    Aau\  that  such  are 
proper  grounds  of  prohibition  has  been  ako  aUowed  by  the  most  oonsider- 
able  judges  who  have  at  dUforeuft  periods  sat  in  Weetminater  Hall.    It  will 
be  sufficient  ^eilAy  to  oMntion eomeof  them.    In  2  Roll.  Abr. dOI.  |^.  11. 
it  is  stated  that  H  a  wcmian,  after  a  divoroe  a  wimua  et  ihoro,  sue  ia  ^e  ec* 
olesiastical  court  §at  a  legacy  given  to  her,  and  the  release  of  the  baron  he 
pleaded  and  ditallowed,  a  <piK^bi€ion  ehatl  be  granted.     In  Boitard  v. 
iStudley,  2  Lor.ttM.,  a  legacy  was  left  to  A.  and  B.  3  A..died«  and  the  ex- 
ecutor of  A.  sued  in  the  spiritual  court  for  A.*s  share  4  there  being  no  aur- 
vvvon^ip  in  soc^  case  by  the  law  ecclesiastical  $  whereupon  B,  sued  «  pro- 
hibition :  and,  upon  argument,  it  was  adpidged  that  the  probibhian  should 
stand.  And  LnrdCbief  Baron  <Goimra  in  his  IBgest,  tit.  Frohibirioo,  O.  28. 
introduces  this  case,  by  stttting  ns  a  nde  of  law  the  condusion  which  results 
from  it,  viz.  that  p«ohibition  ehall  ga>  "  if  a  suit  in  Jihe  sptritusl  couit  be 
determined  contrary  to  Uie  right  at  eonraion  lam.**    In  1  Roll.  Rep.  12  ( I )« 
a  suit  for  tithe,  an  award  was  pleaded,  uad  vprahihstion  moivied  for,  as  this 
was  a  matter  ^hd>le  at  law  5  but  denied.    And  the  oouit  isaid,  M,  the  spirit 
tual  court  have  cognlsaDce  of  ttie  ^ineipal,  they  aliadl  have  it  of  the  inci- 
dent, though  triiible  at  common  Inw.    But  Lopd  Coke  added,  if  &e  spirit 

tual 

(l)  ^NAr,V0l.  l.p.223. 
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1804.  tual  court  should  decide  otherwise  on  such  award  than  it  ought  bj  commort 
GOULD  *  law^  that  then  a  prohibition  should  be  granted ;  whicb  was  allowed  by 
**•_  DoDDRiDOB.  In  Sir  fVUliam  Jones  v.  Lord  Byron,  2  Lev.  64.,  in  a  suit  for 
tithes  by  mortgagor  in  possession,  the  mortgagee  came  in  pro  interesie  suo, 
and  the  ecclesiastical  court  decided  against  him ;  and  prohibition  was  denied, 
because  th^y  had  done  right.  But  Ualb  and  the  whole  court  agreed^ ''  that 
though  the  spiritual  court  may  try  matters  cognizable  at  the  common  law- 
which  fall  in  incidentally^  where  the  principal  is  ecclesiastical ;  yet  they 
shall  be  prohibited  if  they  proceed  in  the  trial  of  such  incident  temporal 
matter  otherwise  than  the  common  law  would.**  The  authority  of  thU 
case  is  recognized  by  Lord  Mansfield  in  Full  v.  Huichins  (1).  And  in  Shatter 
V.  Friend,  Carth.  142.  where  payment  of  a  legacy  was  offered  to  be  proved 
by  one  witness  and  disallowed  ;  after  sentence,  prohibition  was  awanled  on 
this  ground,  that  where  the  spiritual  court  determine  any  incident  temporal 
matter^  they  must  do  it  according  to  the  course  of  the  common  law  ;  and 
if  they  do  not^  a  prohibition  will  go :  as  if  they  require  the  revocation 
of  a  nuncupative  will  to  be  proved  by.  two  witnesses  ',  or  hold  that  tithes 
are  not  well  set  out  without  notice  to  the  parson.  All  these,  it  is  to  be 
observed,  are  cases  of  things  within  the  jurisdiction  of  the  spiritual  court,- 
and  might  be  the  subject  of  appeal.  And  authorities  may  be  found  equally 
strong  as  to  the  courts  of  Westminster  Hall  interfering  by  prohibition  where 
statutes  have  been  expounded  otherwise  than  the  courts  of  common  law 
would  expound  them.-  As  to  which  I  will  first  refer  to  the  answers  of  all  the 
judges  to  the  complaint  exhibited  by  Archbishop  Bancroft  in  the  reign  of 
Jac.  I.,  one  of  which  was,  "  that  the  judges,  under  colour  of  authority  to 
interpret  statutes,  in  fieivour  of  their  prohibitions,  made  causes  ecclesiastical 
to  be  of  temporal  cognizance.'*  To  whidi  the  answer  was;  *'  As  for  the 
jud^s  expounding  of  statutes  that  concern  the  ecclesiastical  government  or 
proceedings,  itbelongeth  to  the  temporal  judges.*'  2  Inst.  614.  fFheeler*s 
case,  in  Golbold,  218,  was  a  question  on  a  statute  within  the  jurisdiction  of 
the  ecclesiastical  court ;  for  the  ofiFence  was  by  the  stat.  5  £.  6.  c.  3.  s.  3. 
punishable  in  that  court,  and  the  truth  and  validity  of  the  defence  was  a  matter 
tor  them  to  determine,  vix.  whether  the  carrying  the  hay  was  a  work  of 
necessity  within  the  meaning  of  the  6th  section  of  that  act  of  parliament ; 
and  if  that  court  decided  improperly  thereupon  it  was  fit  matter  for  an  ap- 
peal :  yet  a  prohibition  was  granted,  *'  because  it  was  for  the  judges  to  say 
whether  a  holiday  created  by  act  of  parliament  were  broken  or  not.*'  Upon 
this  case  Mr.  Justice  Buller,  in  Home  v.  Lord  Camden,  has  observed,  that 
the  judges  must  have  considered  this  as  a  case  without  the  jurisdiction  of 
tiie  ecclesiastical  court,  as  being  excepted  out  of  the  act  of  parliament.  But 
it  seems  rather  that  the  ground  of  the  determination  was,  that  the  ecclesias- 
tical court  held  that  to  be  a  breach  of  the  statute,  which  the  courts  of  com- 
mon law  would  not  have  holden  to  be  a  breach. :  and  as  the  o£fence  was 
created  by  the  statute,  they  would  prohibit  iu  case  it  were  misconstrued. 
Not  that  the  spiritual  court  had  not  jurisdiction  to  construe  it,  but  that  the 
mischiefs  of  misconstruction  were  to  be  prevented  by  prohibition.  In  2 
Roll.  Abr.  303.  pi.  27.  prohibition  was  granted  to  the  delegates,  to  prevent 
their  granting  administration  to  one  nearer  of  blood  by  their  law,  but  not  so 
near  by  ours  :  and  this  reason  was  assigned  for  it  $  because  this  being  or- 
dained by  statute  ought  to  be  interpreted  accoiding  to  our  law ;  and,  as 
the  book  says,  prohibition  was  granted  to  try  the  law.  Upon  which  Mr. 
Justice  BuLLBR  has  observed,  that  no  prohibition  can  be  granted  for  the 
purpose  of  trying  the  law :  biit  this  observation  seems  well  answered  at 
the  bar  j  for  the  book  can  only  be  understood  to  mean  and  refer  to  that 
trial  of  the  law  which. constantly  takes  place  when  the  plaintiff  is  directed 
to  declare  in  prohibition,  in  order  that  the  law  upon  the  matter  in  dispute 
may  be  thoroughly  discussed  and  settled.  This  case  was  in  Mich,  term, 
21Jac.  1.;  and  a  similar  point  was  determined  in. another  case,  HU.  23 
Jac.  I.  ibid,  pi.  28*  In  the  same  book  also,  fol.  302^  pi.  LO.  it  appears  that 
prohibition  was  granted  to  the  spiritual  court  in  a  proceeding  on  the  stat. 

(1)  ^nie^  p.  308.  2  £d. 
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^  E.  6.  c.  19.  8.  3.  for  not  setting  out  tithes  5  because  that  court  held  it         1^04. 
not  a  sufficient  setting  out,  the  parson  not  being  present;  it  being  suffi- 
cient by  our  law,  although  the  parson  be  absent :  which  case  was  relied  on 
in  that  of  Shatter  v.  Friendy  already  mentioned.     In  Berkley  v.  Morris^  Uar- 
dress,  602.  in  a  proceeding  in  the  admiralty  for  an  account  of  a  merchant 
ship  taken  as  a  prize,  a  plea  of  the  statute  of  limitations  was  refused ;  and 
the  court  of  exchequer,  Uai.b  being  the  Chief  Baron,  held  that  the  plea 
ought  to  have  been  received ;  fur  that  the  statute  was  pleadable  in  the 
admiralty;  and  if  it  were  not  received,  that  the  rejecting  it  was  a  good 
cause  of  prohibition ;  and  likewise  if  they  received  it,  and  did  not  give 
sentence  thereupon  as  the  common  law  requires.     In  Carter  v.  Crawley,  Sir 
T.  Ray.  406.  the  question  was,  if  the  representatives  of  a  deceased  aunt 
of  an  intestate  were  entitled  to  a  share  of  his  personal  estate  under  the 
statute  of  distributions,  jointly  with  a  living  au^t  of  the  intestate  ?     And 
there  (p.  407.)  Lord  North  said,  "  whatever  is  determined  at  common 
law  to  be  the  true  meaning  of  that  act  must  be  a  rule  to  the  ecclesiastical 
courts  ;  for  the  courts  of  common  law  are  entrusted  with  the  exposition  of 
acts  of  parliament,  and  we  ought  not  to  suffer  them  to  proceed  in  any  other 
manner  thun  shall  be  adjudged  by  the  king's  courts  to  be  the  true  meaning 
of  the  act.*'     And  though  there  were,  according  to  Freeman's  Rep.  297>  a 
difference  of  opinion,  yet  that  was  as  to  the  construction  of  the  statute  of 
distributions,  and  not  as  to  the  abovementioned  position  of  Lord  North, 
for  the  purpose  of  which  this  case  is  now  cited.     And  in  the  case  of  Pearse 
V.  ffubbarxi.  Strange^   240,  it  was   a  matter  for  the  admiralty  court  of 
Cinque  Ports  to  determine,  whether  the  party  under  the  true  construction 
of  the  act  of  parliament  3  Geo.  I .  were  liable  to  the  penalty  for  navigating 
a  ship,  not  being  a  member  of  the  Trinijty  House  :  it  was  the  proper /orum 
specially  appointed  by  the  statute  to  try  and  decide  on  the  offence,  if  the 
offender  were  found  within  the  jurisdiction  of  the  same  ;  and  if  they  gave 
an  erroneous  judgment,  it  might  be  corrected  on  appeal :  yet  the  court  in- 
terposed by  prohibition  :  and. Lord  C.  J.  Pratt  there  considers  not  only  a 
want  of  jurisdiction  as  a  ground  of  prohibition,  but  also  tlie  circumstance  of 
a  court  proccciling  by  the  rules  of  the  civil  law  deciding  otherwise  than  the 
coiuts  of  common  law  would  upon  the  same  subject.     For  he  says,  '*  ad- 
mitting the  case  to  be  within  the  intent  of  the  act,  yet  surely  in  the  case  of 
a  freehold  we  ought  to  be  satisfied  of  that  removal,  i.  e.  of  tlie  justice  of 
that  removal,  by  their  shewing  a  power  to  make  bye-laws  and  every  other 
step  necessary  to  make  a  lawful  removal ,  and  for  want  of  this  as  well  as  for 
want  of  jurisdiction,  I  think  no  consultation  should  go."     The  subject- 
matter  of  all  these  cases,  both  as  they  involved  the  determination  of  ques- 
tions of  a  temporal  nature,  and  the  construction  of  statutes,  was  clearly 
witliin  the  jurisdiction  of  the  several  courts  prohibited.     They  are  cases  in 
which  the  judgment  given  billow  might  have  been  corrected  on  appeal :  and 
some  of  them  are  cases  where  the  common  law  courts  have  taken  upon 
themselves  the  construction  of  acts  of  parliament  made  respecting  subjects 
peculiaily  relating  to-  the  inferior  courts  so  prohibited,  and  have  yet  even  ins 
such  cases  granted  prohibitions  when  such  inferior  courts  miscoustrued 
those  acts  cf  parliament.     And  the  distinctions  attempted  in  the  argument 
for  the  defendant  fail  in  shewing  that  the  question  now  under  consideration 
does  not  fall  within  the  authority  of  those  determinations  in  which  prohi'- 
bitions  have  been  granted ;  for  the  cases  cited  shew  that  prohibitions  have 
been  granted  in  questions  within  the  jurisdiction  of  such  inferior  courts,  not 
merely  where  the  rules  of  the  two  jurisdictions  ueoe.ssari]y  clash  with  each 
other,  or  in  cases  of  construction  of  statutes  regulating  their  jurisdictions ; 
but  that  the  courts  of  common  Liw  have  in  all  cases,  in  which  matter  of  a 
temporal  nature  has  incidentally  arisen,  granted  prohibitions  to  courts  act- 
ing by  the  rules  of  the  civil  law,  where  such  courts  liave  decided  on  such 
temporal  mutters  in  a  manner  different  from  that  in  which  the  courts  of 
caummon  law  would  decide  upon  the  same :  and  that  this  has  been  the 
4k)Ctrine  of  the  judges,  not  ouly  in  the  time  of  Lord  Coke,  when  a  consider- 
able 
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able  degree  of  jealousy  subsisted  between  the  courts  of  Westminster  Hall 
and  those  of  ecclesiastical  jurisdiction,  but  in  the  times  of  Lord  Halb^  Lord 
Holt,  Lord  C.  J.  Pratt,  and  as  lately  as  in  the  time  of  Lord  Mamspwi^d, 
who  in  the  case  of  Full  v.  Hutchiiu  particularly  instanced  the  miBConairuc- 
tion  of  ail  act  of  parliament  as  a  ground  for  prohibition,  even  after  sen- 
tence ;  the  reasons  of  which  are  so  strongly  marked  by  Sir  W.  Bladkatooe 
in  the  passage  already  cited  from  his  Commentaries.  And  to  use  by  adapt* 
ation  to  this  subject  a  part  of  the  words  of  Lord  C.  J.  Vauohah,  in  HiU  ▼. 
Goody  Vaugh.  p.  304.  and  whose  authority  has  been  quoted  to  shew  that  the 
common  law  has  encroached  on  matters  spiritual,  it  maybe  said,  '*  though  if 
the  granting  prohibitions  to  the  spiritual  courts  were  res  Integra  now,  we 
might  not  see  reason  to  grant  them  in  any  case,  the  matter  being  wholly  of 
ecclesiastical  conuzaiice  ;*'  yet  as^'  many  prohibitions  have  been  granted  to 
the  spiritual  courts  in  cases  upon  the  construction  of  diiferent  statutes,  and 
after  so  many  parliaments  wherein  no  complaint  has  been  made,  or  certainly 
no  redress  given,  it  cannot  be  expected  we  should  against  so  many  judicial 
precedents  take  upon  us  to  alter  the  law  so  long  practised."  For  these 
reasons  we  are  of  opinion  that  the  prohibition  should  stand. 


Lands  whicli 
were  held  dis- 
cliargred  before 
time  of  memo- 
ry by  one  of 
the  alien  prio- 
ries, and  com- 
ing to  the 
crown  on  their 
suppression » 
were  granted 
to  one  of  the 
greater  monas- 
teries, in  whose 
hands  they  re- 
mained till  the 
dissolution,  are 
no  longer  ex- 
empt 

Lands  held 
discharged 
from  tithes  be- 
fore time  of  me« 
moiy,  by  one  of 
the  alien  prio- 
ries, coming  to 
the  crown  on 
their  suppres- 
sion, are  no 
longer  exempt 


T.  44  Geo.  3.    1804.    Scacc. 
Pen/old  V.  Groome.     [2  Jac.  &  Walk.  534.    Appeal  Cases  in 

Dom.  Proc] 

THE  plaintiff  was  vicar  of  Steyning,  in  Sussex,  and  the  defendant  the 
occupier  of  a  farm  in  that  parish,  called  Charlton  Farm.     By  his  an- 
swer he  stated,  that  the  only  part  of  his  farm  on  whidi  he  had  cut  any 
wood  was  within  the  weald  of  Sussex,  which  from  time  immemorial  had 
been  exempt  from  the  payment  of  tithes  of  wood  and  underwood.  He  also 
stated  that  his  farm  and  premises  were  long  before,  and  at  the  time  of  the 
dissolution  of  the  late  dissolved  monastery  of  Sion,  in  Middlesex,  (theretofore 
called  the  monastery  of  St.  Saviour,  and  St.  Mary  the  Virgin,  and  St.  Brid- 
get of  Sion,  of  the  order  of  St.  Augustine,)  parcel  of  the  possessions  of  the 
said  late  dissolved  monastery,  being  the  demesnes  of  the  manor  of  Chariton, 
in  the  county  of  Sussex,  which  belonged  to  the  abbess  and  ccmvent  of  the 
said  dissolved  monastery  -,  and  that  the  said  manor  and  lands,  and  the  rest 
of  the  possessions  of  the  monastery  of  Sion,  (the  same  being  one  of  the 
greater  monasteries,  and  having  possessions  of  upwards  of  200/.  per  annum^) 
were  given  and  surrendered  unto,  and  came  to  the  hands  of  king  Henry 
8.,  under  the  act  of  the  31st  of  his  reign,  intituled  '^  An  act  for  the  disso- 
lution of  monasteries  and  abbies  $'*  and  that  the  said  nuinor  of  Chariton, 
with  the  appurtenances,  (whereof  the  said  fieum  and  premises  called  CharK 
ton,  being  demesnes  as  aforesaid,  were  parcel,)  was  before,  and  in  the  first 
year  of  Richard  1,  and  till  the  second  of  tienry  6,  part  of  the  possessions 
of  the  then  abbey  of  Fiscamp,  in  Normandy;  and  that  the  said  manor  with 
the  appurtenances,  and  the  rest  of  the  possessions  of  the  said  abbey  of  Fis- 
camp, came  to  Henry  5,  by  virtue  of  an  act  of  the  second  year  of  his 
reign  -,  and  that  his  said  majesty,  king  Henry  5,  or  king  Henry  0,  or  king 
£dward  4,  afterwards   granted  the   said  manor  with  the  appurtenances 
(whereof  Charlton  Farm  was  parcel,)  together  with  various  other  posses* 
sions  of  the  said  abbey  of  Fiscamp,  unto  the  use  of  the  said  abbess  and 
convent  of  Sion ;  and  that  they  held  the  same,  and  enjoyed  the  same,  as 
•parcels  of  their  possessions,  till  the  same  was  surrendered  to  king  Henry  8, 
as  aforesaid.     And  he  believed  the  whole  of  the  said  Charlton  Farm  (being 
demesnes  as  aforesaid)  was  from  time  whereof,  &c.,  held  and  enjoyed  by 
the  said  abbey  of  Fiscamp,  and  the  said  king  Henry  6,  or  by  him  and  his 
said  two  immediate  sueceesors,  or  by  him  and  king  Henry  6,  and  by  the 
saia  abbess  and  convent  of  Sion,  from  the  time  the  same  were  granted  to 
them,  or  by  their  tenants,  and  by  all  other  persons  in  whose  occupation  the 
same  were,  exempt  and  discharged,  acquitted  and  privileged,  of  and  from 
the  imyment  of  all  tithes  whatsoever  arising  or  growing  upon  the  same,  and 

every 
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every  part  thereof;  and  bj  means  thereof,  and  by  force  of  the  tame  act,  the  .1604. 
said  farm  had  ever  since  been,  and  then  was,  exempt  and  discharged  froitt  rcM-oto 
tlie  payment  of  all  tithes  whatsoever.  »• 

The  Lord  Chief  Baron,  in  giving  judgment,  nmmrked,  that  the  stat.  2  ^^*' 
Hen.  5,  for  suppressing  the  alien  priories,  had  not  the  words  "  in  as  large 
and  ample  manner,"  &c.  still  less  the  words  of  the  stat.  31  Hen.  8 ;  and 
that  the  aonpavment  of  tithes  for  land  alleged  to  have  come  from  ecclesias- 
tical hands,  was  to  be  ascribed  to  a  privilege  that  must  die  with  them.  He 
cited  the  Dean  and  canon  nj  mnHaoi^s  case  (1),  St^dUmn  v.  Hoimei(2),  BolU 
V.  Atkm*  (d),  and  T>egg^,  332.,  and  observed  tiiat  in  Sydmon  v.  Holmes, 
Cbokb  agreed  that  a  prescription  of  this  kind,  coming  from  an  eoelesiastical 

•  corporation  to  a  layman,  should  not  be  preterved  without  an  act  of  parlia- 
ment 5  but  he  couoeived  it  to  be  a  real  composition.     Now  in  the  stat.  of 

•  Hen.  ^  there  were  no  words  to  preserve  the  privileges,  unless  their  coming 
Into  his  possession  was  sufficient  for  that  purpose  ;  and  with  regard  to  that, 
even  the  stat.  of  27  Hen.  8.  was  not  found  to  be  sufficient  for  the  purpose 
of  suj^iorting  the  privilege  of  the  lesser  monasteries.  It  was  thou^  to 
require  words  as  strong  as  those  in  the  stat.  31  Hen.  8.  It  was  not  a 
composition  real.  It  was  to  be  presumed  that  the  privilege  given  to  the 
corporation  died  with  the  corporation,  and  though  it  came  to  the  hands  of 
the  crown,  still  those  privileges  were  lost  in  the  way  there. 

Mr.  Baron  Tbompson  thought  the  lands  were  not  identified  with  those  of 
the  abbey  <3i  Fiscamp  $  but  if  they  were,  he  agre^  that  the  privilege  was 
totally  taken  awny  when  the  land  ceased  to  belong  to  it.  The  statute  of 
Henry  6.  operated  in  the  same  way  as  that  of  27  Hen.  8.,  for  the  dissolu- 
tion ai  the  lesser  monasteries ;  in  which  case  it  was  admitted,  that  every 
privilege,  whether  by  prescription  or  otherwise,  was  actnally  gone  by  their 
^asolution  $  and  afler  the  lands  went  to  the  crown,  those  exemptions  did 
sot  exist  In  the  hands  of  the  crown,  and  consequently  were  not  granted. 

Mr.  Baron  Gbabah  thought  the  identity  of  the  lands  was  a  question  for 
^e  consideration  of  a  Jury.  After  observing  that  the  stat.  2  Hen.  6.  was 
different  from  that  of  27  Hen.  8.,  he  said  he  thought  it  probable  those 
tidies  nevar  were  in  charge  to  the  reetory,  but  were  enjoyed  as  distinct  pro- 
perty. The  land  would  be  exempt  into  wiiatever  hands  it  came,  that  is  to 
say,  while  hi  the  hands  of  persons  able  to  sustain  tlie  plea  of  absolute  dis- 
charge of  tidie  $  for  it  passed  all  along  to  persons  competent  to  prescribe 
til  non  dedmando.  He  also  thought  if  the  lands  were  ncjt  part  of  the  pos- 
sessions of  the  abbey  of  Fiscamp,  the  inmiemorial  non-payment  was  only 
to  be  explained  by  ascribing  it  to  an  adverse  right  5  the  crown  might  have 
had  a  title  to  these  tithes,  and  every  presumption  was  to  be  raised  from  the 
laet,  which  might  be  taken  for  granted,  that  the  crown  never  did  pay  tithes 
€0  the  rector.    He  dted  SMe  v.  Drake(4),  and  Lamprey  v.  Rooke  (6). 

It-  was  stated  that  Mr.  Baron  Hotham,  who  was  absent,  concurred  m 
opinion  ^th  the  Lord  Chief  Saxon  and  Mr.  Baron  Thompson. 

The  decree  direeted  an  accomt  to  be  taken  of  what  was  due  to  the  . 
plaintiff  from  the  defendant,  for  the  value  of  the  several  titheable  matters 
anil  thinjgs  (except  com  and  grain)  which  he  had  subtracted,  had,  and  taken 
for  any  lands  within  the  said  vicarage  or  parish,  and  the  titheable  places 
thereof,  from  Michaelmas  1794^  with  the  usual  directions.-* r^^oc.  4  JV.'] 

Dom.  Proc.  1810. 
In  the  year  1805,  the  defendant  appealed  to  the  house  of  lords  from  this 
decree,  conceiving  lumself  aggrieved  thereby,  so  f^r  as  the  same  directed 
him  to  account  for  the  vicarial  tithes  of  the  said  exempted  lands  called 
Charlton  -,  and  for  the  tithes  of  wood,  as  to  which  he  submitted  that  the 
bill  ought  to  have  been  dismissed  with  costs,  unless  it  had  been  necessary 
to  direct  any  issue  at  law  with  respect  thereto  ;  and  that  he  also  conceived 
himself  to  be  aggrieved  by  the  rest  of  the  decree,  so  for  as  the  same  had  di- 
reeted 

(1)  Ante,  VOL  1.  p.  220.  (4)  Ante,  vol.  1.  p.  314. 

(2)  AHie,  vol.  1.  p.  ."183.  (5)  Anie,  p.  148. 

(3)  Ante,  vol.  1(  p.  430. 
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1804,         Tected  an  account  against  him  of  the  vicarial  tithes  of  the  lands,  which  he 
pRNroLD       admitted  were  titheable,  without  directing  any  inquiry  into  the  circum- 
.y^^.        stances^  stated  in  his  answer  of  the  respondent's  proposal  of  taking  a  com- 
position for  such  tithes,  and  his  acceding  thereto,  and  the    adjustment 
thereof  being  postponed  by  the  respondent  by  reason  of  the  disputed  claim. 

The  reasons  assigned  in  support  of  the  appeal  were  as  follows. 

It  is  supposed  that  the  respondent  will  endeavour  to  sustain  this  decree 
on  two  grounds. 

1st.  That  the  defendant  in  the  cause  could  not  by  law  support  a  general 
prescription  in  non  decimando  under  a  dissolved  alien  priory^  although  upon 
the  dissolution,  the  lands  in  respect  of  which  the  prescription  was  laid, 
■came  to  the  crown,  and  afterwards  passed  from  the  crown  to  a  greater  abbey, 
finally  dissolved  by  31  Hen.  8.,  and  no  tithes  were  paid  in  the  intermediate 
time  ;  but  that  the  discharge  was  personal  to  the  alien  priory,  and  ceased 
on  its  dissolution,  and  could  not  be  revived  or  continued. 

2dly.  That  if  in  law  such  a  prescription  be  good,  yet  it  did  not  appear 
that  the  manor  of  Charlton  {adri^itting  it  to  be  part  of  the  possessions  of 
Sion  Abbey  at  the  time  of  its  dissolution)  was  part  of  the  possessions  of 
the  abbey  of  Fiscamp,  and  therefore  the  prescription  was  not  applicable  to 
the  case. 

As  to  the  1st  ground  it  was  Submitted, 

1st.  That  the  law  is  the  reverse  of  the  first  proposition  :  by  law  every 
ecclesiastical  person,  whether  an  individual  or  aggregate  corporation,  might 
prescribe  in  non  decimando  for  his  manor  and  the  demesnes,  and  in  respect 
of  his  tenants  and  farmers  as  well  as  himself;  and  the  prescription  on  which 
the  principle  was  founded,  was,  that  the  lands  had  always  been  in  spiritual 
hands  ;  not  that  they  had  always  been  in  the  same  spiritual  hands.  There- 
fore as  these  lands  had  from  before  the  time  of  legal  memory  been  in  effect 
in  spiritual  hands,  and  were  parcel  of  the  possessions  of  one  of  the  greater 
abbeys  surrendered  after  the  27  Hen.  8.  the  consequence  was,  that  having 
from  time  beyond  memory  been  holden  exonerated  and  privileged  from  the 
payment  of  all  tithes,  they  were  absolutely  discharged  by  the  statute. 

2dly.  It  has  been  decided,  that  if  a  bishop  held  lands  for  which  he  canld 
so  prescribe,  and  they  afterwards  by  exchange  came  into  the  hands  of  a  lay- 
man who  could  not  avail  himself  of  the  exemption,  and  they  then  came 
again  to  the  bishop,  he  might  still  prescribe,  the  privilege  not  being  gone 
but  suspended  only  (1). 

8dly.  Much  stress  was  laid  on  the  argument  in  the  case  of  Sydoun  v. 
Holmes  (2) ;  but  that  was  the  case  of  a  smaller  monastery,  which  came  to  the 
crown  under  27  H.  8.  and  therefore  was  not  under  the  protection  of  the  31 
H.  8.  Besides,  the  exemption  was  from  the  payment  of  tithes  by  unity  of 
the  rectory  and  lands  in  the  abbey,  which  was  a  privilege  adapted  to  that 
particular  case,  and  was  merely  a  suspension  of  the  payment  of  tithes,  and 
would  not  have  been  available  even  in  the  case  of  a  greater  abbey,  if  the 
statute  of  31  H.  8.  had  not  converted  that  suspension  into  an  absolute  dis- 
charge. 

4thly.  Even  a  smaller  monastery  which  was  continued  after  the  27  H.  8. 
•and  then  came  to  the  crown,  was  allowed  the  protection  of  the  statute  31 
H.  8.  in  the  case  of  a  discharge  by  order,  because  it  was  not  dissolved  by 
the  former  statute.  fValklatev,  Wdshaw,  T>^qq,  326.  fVoodv.  BuUtrode, 
2  Wood,  289,  seems  to  have  beeii  decided  on  the  same  principle.  The 
case  of  Tate  v.  Skelton  (3)  is  still  stronger :  for  in  that  case  the  lands  which 
belonged  to  a  greater  monastery  of  the  Cistersian  order,  came  to  the  crown 
by  the  attainder  of  the  abbot  in  28  H.  8.  and  were  granted  by  that  king  in 
the  30th  year  of  his  reign,  to  the  duke  of  Suffolk;  so  that  they  were  in  lay 
hands  when  the  statute  31  H.  8.  was  made. 

5thly.  The  treating  this  discharge  as  being  personal,  arose  from  suppos- 
ing it  to  be  the  same  as  a  discharge  by  order,  under  one  of  the  privileged 

orders, 

(1)    Bishop  of  LviaUn  v.   Coojkt,    ante,  (2)  j^nie^  vol.  1,  p,  3d3. 

Tol.  1.  p.  100.  (3)  Poit^  jiM, 
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orders,  which  was  a  particular  discharge  created  by  the  pope's  bull  j    and  1804. 

"was  so  ftir  personal,  that  no  defence  could  be  set  up  under  any  abbey  which*  pcnfold 
was  not  one  of  the  three  orders,  and  that  discharge  was  partial  only,  and  gkoo'mb. 
was  confined  to  the  occupation  by  the  abbey  itself. 

As  to  the  2d  point. 

6thly.  It  appeared  from  doomsday,  that  the  abbot  of  Fiscamp  had  the 
manor  of  Steyning,  and  a  very  large  proportion  of  the  lands  within  the  dis- 
trict, {viz,  81  hides  in  King  Edward's  time>  as  well  as  other  lands  out  of 
it,  but  dependent  on  the  manor ;  and  that  there  were  seven  ploughs  in  the 
demesne,  so^hat  the  arable  land  must  be  considerable,  and  lie  had  two 
churches  -,  and  it  also  appeared  in  evidence,  that  the  manor  of  Charlton  was 
part  of  the  possessions  of  the  abbey  of  Sion.  The  lands  which  William  de 
Braioze  held,  contained  only  18  hides  in  King  Edward's  time,  and  no  manor 
or  church  is  attributed  to  Sion.  The  fair  presumption  from  all  this  is,  that 
the  manor  of  Charlton,  which  is  admitted  to  be  in  the  now  parish  of  Steyn- 
kig,  was  paix^el  of  the  possessions  of  the  abbot  of  Fiscamp,  which  came 
firom  him  to  the  crown,  and  were  afterwards  granted  to  Sion  Abbey.  But 
if  there  were  reason  to  doubt  this,  it  was  a  question  of  fact  to  be  sent  to  and 
tried  by  a  jury ;  and  upon  that  trial  the  defendant  Groome  could  have  given 
in  evidence  a  fine  levied  to  the  abbess  of  Sion  by  the  bishop  of  Exeter  of 
the  manor  of  Charlton,  as  well  as  of  the  manors  of  Brede,  Steyning,  and 
Warmynghurst,  and  several  other  manors  in  Sussex  ;  and  the  advowsons  of 
the  Kihurches  of  Steying,  Angmering,  and  Ashehurst,  which  would  have  put 
an  end  to  all  doubt  on  the  subject. 

7thly.  As  these  lands  were  parcel  of  the  demesne  lands  of  the  abbess  and 
convent  of  Sion,  and  they  also  had  the  rectory  of  Steyning,  it  would  have 
been  sufficient  to  have  insisted  as  against  the  respondent  as  vicar,  that  the* 
vicarage  never  was  endowed  of  the  tithes  of  those  lands  3  that  being  the 
legal  presumption ;  but  as  those  lands  were  also  enjoyed  free  from  the  pay- 
ment of  tithes  of  corn  to  the  rector,  and  as  the  defence  set  up  in  the  answer 
was  the  true  groupd  of  defence,  and  also  (as  it  is  submitted)  a  legal  defence, 
that  was  therefore  properly  resorted  to  ;  the  unity  of  possession  might  also 
have  been  made  a  good  ground  of  discharge. 

8thly.  As  no  tithes  had  ever  been  rendered  for  the  lands  in  question, 
either  to  the  rector  or  vicar  of  Steyning,  the  respondent  ought  not,  if  no 
spc^ciBc  defence  had  been  set  up,  to  have  had  a  decree  for  an  account,  as  in 
a  m^re  bill  fcr  subtraction  of  tithes,  but  should  have  been  put  in  the  first 
instance  to  make  out  his  title  at  ]aw. 

9thly.  The  decree  in  the  case  of  St.  AnuLnd  v.  Parker  (1)  ought  not  to 
have  weight  in  favour  of  the  respondent  in  the  present  case  3  and  what  fol- 
lowed in  consequence,  is  in  favour  of  the  appellant.  In  that  case,  the  pre- 
scription was  laid  only  in  the  abbess  and  convent  of  Sion  ;  and  that  abbey 
being  founded  within  the  time  of  memory,  the  defence  was  defective,  and  a 
decree  to  account  necessarily  followed :  but  notwithstanding  that  decree, 'no 
tithes  have  since  been  paid  to  the  impropriate  rector  in  respect  of  the  lands 
in  question. 

|4)thly.  With  respect  to  the  tithe  of  underwood,  it  being  proved  that  the 
land  on  which  it  was  cut  was  within  the  weald  of  Sussex,  the  bill  (even 
supposing  the  other  tithes  due)  ought,  as  to  that  article,  to  have  been 
dismissed.  '    ^       ^ 

llthly.  As  to  the  tithes  of  those  lands  which  the  defendant  Groome  ad- 
mitted to  be  titheable  to  the  respondent,  it  is  submitted,  that  as  the  respon- 
dent had,  as  stated  in  the  answer,  offered  and  in  effect  acceded  to  a  compo- 
sition for  tithes,  and  postponed  the  acceptance  of  it  merely  on  account  of 
the  question,  whether  tithes  were  payable  to  him  for  the  Charlton  lands,  an 
inquiry  should  have  been  directed  into  that  fact,  upon  which  the  respon. 
dent  might  have  been  examined  on  interrogatories ;  and  if  it  turned  out  to 

be 

(1)  A  deciee  in  the  exchequer,  in  which  ing,  was  plaintiff,  and  Parker,  defend-^ 
St.  Atnandi  a  former  impropriator  of  Steyn-      ant. 
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be  as  stated,  the  decree  should  afterwards  have  been  for  payment  of  the 
composition  accordingly. 

A.  PiQGOTT.    Richard  Hollist.     Cbablss  Wbthsbbll. 

The  respondent  urged  the  following  reasons  for  the  affirmance  of  the 
decree. 

For  that  the  appellant  Thomas  Groome  hath  admitted  tfie  general  right 
of  the  re^ioodent  to  all  the  tithes  of  all  titheaUe  matters  and  things  what- 
soever (except  the  tithes  of  com  and  grain)  arisii^  within  the  said  vicar- 
age^ and  hath  not  shewn  that  the  said  fimn  and  lands  called  Chaiitoo  are 
legally  exempt  or  discharged  from  the  payment  of  any  tithe,  or  that  the 
lands  in  that  part  of  the  county  of  Sussex  called  the  Weald,  are  legally 
exempt  or  discharged  from  the  payment  of  the  tithe  of  wood  or  underwood. 

For  that  the  said  appellant  hath  not  adduced  any  evidence  in  support  of 
the  allegation  containol  in  his  answer  of  the  intention  of  the  respondent  to 
iKoept  such  composition  as  is  mentioned  in  his  said  answer  for  the  tithes  of 
the  lands  therein  admitted  by  him  to  be  liable  to  the  payment  of  tithes,  or 
cf  any  of  the  circumstances  therein  stated  in  relation  to  such  matter. 

Thomas  Plumbb.  Sahubii  Roicu.lt. 

June  80,  1810.  It  is  ordered  and  adjudged,  that  the  decree  ahaU  be 
affirmed,  with  the  following  exoeptioa  :  {viz.)  that  the  deputy  lemembran- 
cer  is  not  to  take  an  account  of  the  tithe  of  wood  or  underwood.  But  as 
to  the  said  tithe  of  wood  or  underwood,  it  is  ordered  that  the  court  of  ex- 
chequer do  direct  a  proper  issue  or  issues  to  be  tried,  in  order  to  ascertain 
whether,  regard  being  had  to  the  local  situation  of  the  premises,  the  tithe 
of  wood  or  underwood  is  due.  In  case  the  respondent  shall,  within  six  months 
after  this  affirmance,  pray  of  the  said  court  to  direct  such  issue  or  issues ; 
and  in  that  case,  all  further  directions  as  to  the  tithe  of  wood  or  underwood, 
and  the  costs  of  the  suit,  so  (wr  as  affects  that  tithe,  are  to  be  reserved  untQ 
after  such  trial.  And  in  case  the  respondent  shidl  not  within  such  time 
apply  to  the  court  to  direct  such  trial,  that  the  bill,  as  to  such  tithe,  be  dis- 
missed with  costs.— [^ppea2  Cuses  is  Dom.  Proc] 


1805. 


A  bill  to  esU* 
bliah  a  ciiiton»» 
aiy  payment  in 
lien  of  tithca 
does  not  lie 
upon  a  nmple 
demand  of 
tithes,  without 
suit. 

To  a  bill  to 
establish  a  cut* 
tomaiT  pay- 
ment m  Uen  of 
tithed,  the  or- 
dinary must  be 

A  general  de- 
mnrrer  holds, 
where  the  plain- 
tiff, entitled 
only  to  disco- 
wry,  prays  ra* 
lief  also. 


T.  45  Geo.  3.    1805.    In  Cane. 
Gordon  v.  Simpkinson.     [11  Vea.  509.] 

THE  bill  was  filed  by  an  occupier  of  premises  in  London ;  stating,  that 
the  defendant,  entitled  to  tidies,  some  time  ago  demanded  tithes  from 
the  plaintiff  at  the  rate  of  2$,  M..in  the  pound,  according  to  the  statute  of 
Henry  8. ;  but  act,  that  asiy  satt  had  been  instituted  5  and  suggeating;  tiiat 
tliere  was  a  customary  payment  in  lieu  of  tithes,  but  not  sped^ing  any  cer- 
tain payment,  pra^  bodi  discovery  and  relief. 

To  this  bill  the  defendant  put  in  a  demurrer. 

Mr.  Bichardi,  in  support  of  the  demurrer,  took  two  objections :  first,  that 
the  bill  ought  to  state,  what  certain  payments  the  plaintiff  insists  upon. 

Sdly,  Upon  the  case  of  The  Earl  of  Coventry  t.  Burslem ;  deddb^,  that 
a  bBl  to  establish  a  costomaiy  payment  nt  lieu  of  tithes  in  kind  will  not  lie, 
unless  the  rector  or  vicar  has  inititiited  proceedings  at  law,  in  equity,  or  hi 
the  ecclesiastical  court ;  considering  such  a  bill  merely  in  the  nature  of  a 
cross4MM  against  tiie  demand  of  tithes. 

Mr.  MomiUy,  fer  the  idalstiff  observed,  «pon  tlie  ftrat  objection,  that  ikt 
defendant  by  the  demurrer  admits,  Cbait  there  k  u  oerteia  payment,  wfakh 
heicnowa. 

^to  the  tt  poiwt,  if  the  payment  is  disputed,  a  bill  mast  be  filed  to 
establish  it ;  and  in  the  case  cited  the  bin  was  permitted  to  stand  as  a  biilto 
peifetuote  testimony. 

The  Lord  CHANCKi.Lom.-^The  bill  in  this  cause  is  filed,  not  to  perpetuate 
testimony,  nor  fior  discovery  merely,  but  both  for  diseovery  and  relief.  The 
defendant,  a  clergyman,  entitled  to  tithes  in  liondon,  dairas^  but  not  by 

suit^ 
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Mi,  or  demaod  enforced  in  any  way  ;  inaiaiing  without  aait  or  action;  that         1805. 
he  ia  entitled  to  2$.  9d.  in  the  pound.    The  phuotiff  doea  not  atate,  that  he        oordok 
knows,  there  ia  a  less  accustomed  payment  5  or,  that  he  is  ignorant  upon 
the  subject ;  and  has  a  right  to  a  discovery  merely,  what  that  payment  is : 
but  he  prays  both  discovery  and  relief.    He  ia  not  entitled  to  discovery, 
unless  he  ia  entitled  to  relief,  according  to  the  present  course. 

This  case  is  analogous  to  the  cases  in  the  court  of  exchequer  ;  deciding, 
that  a  person  shall  not  file  a  bill  to  establish  a  modu$,  unless  be  has  been 
actually  disturbed.  That  point  was  very  fully  considered  in  Lord  Coventry  v, 
Bunlm  :  which  goes  the  full  length  of  this  case ;  this  bill  charging  that 
aome  time  ago  the  defendant  demimded  9«.  dd.  in  the  pound.  I  have  a  con* 
siderable  recollection  of  that  case,  and  conversationa  upon  it  between  the 
barons  of  the  court  of  exchequer  and  the  lord  ehancellor.  There  was  also 
a  party,  who  must  be  a  party  here,  before  any  relief  can  be  given :  vis,  the 
ordinary.  Upon  that  authority  this  bill  for  discovery  and  relief  cannot  be 
supported. 

Therefore  allow  the  demurrer:  but,  following  that  case,  if  the  plaintiff 
diooees  to  amend  the  bill,  I  will  permit  him,  paying  the  expcnce  of  it. 

T.  46  Geo.  3.    1805.    Scacc. 
Kynaston  v.  The  East  India  Company.    [1  Wils.  Elxch.  Rep.  25.] 

THE  bill  stated,  that  the  plamtiff  was  seised  of  the  rectory  impropriate  of  Warehoaaes, 
St.  Botolph  without  Aldgate,  and  was  as  such  impropriate  rector,  en-  &c.  in  London, 
titled  to  the  tithes,  rates  for  tithes,  and  customary  paymento  or  other  dntiea  ^ocnpied  by  the 
in  lieu  of  tithes,  which  became  due  from  the  citizens  and  inhabitants,  for  chuveabirfor 
all  their  houses,  shops,  warehouses,  cellars  and  stablea,  situate  within  the  titlMs  under 
parish.    The  bill  then  stated  the  decree  made  pursuant  to  the  statute  for  37  H.  8.  c.  12. 
tithes  m  London,  and  that  the  defendants  had  ever  since  the  year  1794,  ^^?^^^^ 
been  in  the  possession  and  occupation  of  several  messuages,  warehoused,  &Ci  yJu^  there  bc- 
within  the  parish,  under  certain  yearly  and  other  rents  or  reservations  or  ing  no  eridence 
otherwise,  or  that  certain  yearly  or  other  rents  or  reservations  in  the  na-*   of  any  letting* 
tuve  of  rents,  had  been,  or  were  formerly,  or  at  some  time  or  times,  paid  or 
reserved  in  respect  of  the  said  houses,  &c.  or  some  or  one  of  them,  or  of 
tome  other  houses,  8cc.  which  formerly  were  erected,  or  stood  upon  Uie  site 
of  or  upon  the  same  ground  on  which  the  houses  or  warehouses^  8cc.  in  the 
poaaession  of  the  defendants  had  been  since  erected,  and  that  therefore,  the 
tiUies  were,  during  the  time  they  were  in  such  occupation  and  possession, 
and  still  were  payable  by  them  for  the  said  messuages,  &c.  in  manner  men- 
tioned by  tike  decree,  in  proportion  to  the  rents  reflectively  paid  by  the  d^ 
fendants  for  the  same,  or  the  payments  made  by  them  in  the  nature  or  in 
lien  of  rent  for  the  same,  during  all  the  time  lasi-mentioned,  to  the  plaintiff 
as  rector.    The  b^  insisted,  that  the  tithes  were  payable  and  ought  to  be 
calculated  aflter  the  rate  directed  by  the  decree*  acccmling  to  the  present 
improve^  or  last  known  rents  or  value  of  the  said  houses,  warehouses,  lie* 
and  not  otherwise :  and  prayed  an  account  and  payment  of  the  tithes* 

The  defendants  by  their  answer  admitted  that  they  had,  since  the  year 
17M,  occupied,  and  were  the  owners  of  several  slacks  of  warehouses,  and 
dwelling-houses  for  their  warehouse-keepers  and  servants,  and  of  waste 
gpronnd  within  the  parish ;  but  that  having  built,  and  being  themselves  the 
owners  of  the  said  warelionses  and  dwelling-houses>  they  never  did  hold 
the  same  or  any  part  thereof  under  any  yearly  or  other  rent,  or  for  any  con- 
aideration  in  the  nature  or  in  lieu  of  rent,  and  that  no  yearly  or  oitfaer  rent 
had  at  any  time  been  paid  for  the  said  warehouses,  &c.  The  defendants 
ittrther  stated  their  belief,  that  certain  dwelling-houses,  or  some  edifices  or 
boildiogs,  were  formerly  erected  and  did  standupon  the  site  of  or  upon  the 
same  g^und  on  which  the  defendant's  warehouses,  &c.  had  beea  slaee 
built  and  did  then  «tand,  and  that  some  yearly  or  otiier  rents  or  payments 
in  the  nature  of  rents  were  reserved  and  made  payable  for  such  dwelling- 
houses,  &c.  or  the  ground  whereon  they  stood,  but  the  defendants  were  ^ 

unable 
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1805.  unable  to  set  fdrth  uhat  such  rents  or  pajrmenis  were,  or  whether  they  were 
KYNA6T0N  paid  or  not,  except  that  the  defendants  had  always  understood  and  believed 
that  such  houses,  &c.  were  inhabited  and  occupied  by  persons  of  very  low 
dcEcriptions  and  necessitous  circumstances,  and  therefore  not  likely  to  pay 
or  make  good  any  rents  or  payments,  whatever  in  respect  thereof:  and  that 
the  defendants  did  not  occupy  any  messuages,  &c.  in  the  parish,  save  as 
aforesaid. 

The  case  was  argued  by  Plumer  and  Leach,  for  the  plaintiff,  and  yfdam, 
Alexander,  and  Wyait,  for  the  defendants,  and  the  following  authorities 
were  cited:  Grant  v.  Cannon  {\),  Ivati  v.  Warren,  Bramsion  v.  Heron, 
Wiliiamson  v.  Gosling  (2),  Sayer  v.  Mumford  (8),  Dmin  v.  Burrell  (4),  and 
a  passage  in  2  Inst.  060. 

Macdonald  C.  B.  delivered  the  judgment  of  the  court.  These  ware- 
houses, it  is  stated  by  the  answer,  were  built  upon  the  site  of  ancient  sheds 
and  some  waste  grounds,  or  of  some  snildl  tenements  which  probably 
never  paid  any  rent  at  all,  and  which,  in  the  absence  of  all  probf  of  pay- 
ment, must  be  taken  to  have  never  paid  any  rent.  The  East  India  com- 
pany's defence  is  founded  upon  the  statute  of  37  Hen.  8.  They  say,  inas- 
much as  no  rent  can  be  found  out  ever  to  have  been  paid  for  those  old  tene- 
ments, therefore  according  to  the  act,  no  criterion  is  to  be  found,  upon 
which  an  annual  value  or  a  payment  in  respect  of  tithes  can  be  charged  and 
insisted  upon,  and  according  to  the  doctrine  cited  from  Lord  Coke's  Second 
Institute,  that  this  is  a  casus  omissus  in  the  act,  and  that  therefore  there  i^ 
no  ground  for  enforcing  the  payment  of  them.  Se%'eral  cases  were  cited 
upon  this  subject,  some  of  which  turned  upon  an  expression  which  is  in 
the  decree-book  explained,  namely,  that  they  are  to  pay  according  to  the 
rent  or  value ;  on  looking  into  the  decree  book,  it  appears  that  value  is 
there  a  synonymous  word  witli  rent,  because  in  the  reports  made  by  the  de- 
puty remembrancer,  and  in  the  schedules  to  answers  in  several  of  these 
cases,  it  appeiurs  that  the  value  was  upon  the  footing  of  the  rent  then  actn** 
ally  payable,  therefore  there  is  no  distinction  between  rent  and  value,  for 
they  are  used  in  the  same  sense.  But  there  are  two  cases  which  seem  to 
go  home  to  this  point :  the  first  is  Bramston  v.  Heron.  Bramston,  impro- 
priate rector,  filed  his  bill  against  Heron  j  it  appeared  that  his  house  was 
built  upon  the  site  of  an  old  one,  be  paid  the  rent  of  that  old  house,  but 
claimed  an  exemption  in  this  way,  inasmuch  as  his  house  was  built  on  a 
spot  where  old  liouses  and  warehouses  stood  which  never  did  pay  any  tithes. 
The  argument  appears  to  have  been  much  the  same  as  that  used  in  the 
present  case,  but  the  court  directed  that  he  should  pay  in  respect  of  diat 
new  house,  and  according  to  the  rent  he  had  stipulated  to  pay.  There 
was  no  occasion  to  resort  to  the  value  in  that  case,  because  that  happened 
to  be  a  rent ;  but  it  was  decreed  that  it  should  be  paid,  and  that  goes  a 
great  way  to  shew  that  a  new  built  house  should  pay  according  to  the  va- 
lue stipulated  and  agreed  between  the  parties,  in  the  shape  of  rent.  But 
the  case  of  Williamson  v.  Gosling,  goes  the  whole,  length  of  this  case  :  for 
there  the  claim  of  the  rector  was  the  same  as  it  is  in  the  present  case ;  the 
situation  of  sir .  Francis  Gosling's  two  houses  was,  as  the  answer  stated, 
that  those  two  houses,  of  which  sir  Francis  Gosling  was  the  owner,  and  of 
one  of  which  he  was  the  occupier,  were  built  upon  the  sites  of  four  houses, 
three  of  which  had  paid  anciently  a  customary  payment :  the  three  houses 
are  distinguished  and  set  forth,  and  the  other  house  was  a  public  house  known 
by  the  sign  of  the  Gentleman  and  Porter,  situate  separately  and  behind  the 
other  three  houses.  The  answer  of  sir  Francis  Gosling  is  stated  in  these 
words,  '^that  the  defendant  for  two  years  had  occupied  the  two  new 
houses  of  about  the  yearly  value  of  100/.  and  he  let  the  other  to  another 
person  for  the  yearly  rent  of  70/.  j'*  then  here  is  a  house  built,  occupied, 
and  owned  by  sir  Francis  Gosling,  upon  the  sites  of  old  houses,  for  one  of 
which  no  rent  could  be  shewn,  but  for  three  of  which  the  rents  were  shewn, 

and 

(1)  W«/f,  vol.  1.  p.  582.  (3)  ^iHie,  vol,  1.  p.  587. 

(2)  Jntv,  p.  Ife9.  (4)  .-inte,  vol.  1.  p.  270. 
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and  the  decree  of  the  court  was  conformable  to' this  answer,  namely^  that         l^Ou. 

the  Taliie  was  about  100/.  a  year.    The  court  decreed,  that  with  respect  to      ^'^-^^''on 

the  houses  which  stood  upon  three  of  the  ancient  tenements,  they  had  made   east  india  co. 

out  their  ancient  payment ;  and  with  respect  to  the  other,  the  court  decreed, 

"  that  they  should  pay  2«.  9d.  in  the  pound  according  to  the  yearly  value 

of  the  premises  stated  in  his  answer,  that  the  value  was   about  iOO/.  a 

year  ;**  which  shews  that  he  was  calculating  the  value,  not  speaking  of  any 

fixed  rent,  for  the  terms  are  **  about  the  yearly  value  of  100/.,"  and  that 

was  decreed  accordingly.     Now  compare  that  with  the  present  case :  here 

is  a  warehouse  upon  ground  on  which  stood  houses  that  never  had  paid 

any  rent  ^  it  is  precisely  the  situation  of  sir  Francis  Gosling's  houses.     The 

case  seems  to  run  on  all  fours  with  that,  and  therefore  whatever  the  decree 

in  that  case  was,  it  must  be  the  same  in  the  present :  that  upon  whatever 

the  annual  value  is,  which  is  not  stated  here,  the  defendants  shall  pay  at 

the  rate  of  2«.  9d,  in  the  pound  as  in  that  case.     Therefore  an  account  must 

he  decreed  at  that  rate,  and  an  enquiry  made  of  what  is  the  real  value  -,  and 

as  this  is  an  entangled  question,  which  in  many  instances  has  distressed  the 

court,  it  seems  to  be  a  case  in  which  no  costs  should  be  given. 

From  this  decree  the  East  India  company  appealed  to  the  house  of  lords, 
praying  that  the  same  might  be  reversed,  for  the  following  reasons  : — 

1st  Because  the  decree  of  the  court  of  exchequer  has  declared  that  the 
respondents  are  entitled  to  tithes  after  the  rate  of  2«.  9d,  in  the  pound  upon 
the  annu&l  value  of  the  premises  in  the  pleadings  mentioned,  although  the 
said  act  of  parliament  made  and  passed  in  the  d7th  year  of  king  Hen.  8. 
and  the  said  decree  of  the  23d  of  February,  1345,  upon  which  alone  the 
right  to  tithes  of  houses  in  London  is  founded,  directs  that  every  owner  or 
inhabitant  of  any  dwelling  house,  or  houses,  warehouses,  shops,  cellars,  or 
stables,  inhabiting  or  occupying  the  same  himself,  should  pay  after  the  rate 
of  2«.  M.  in  the  pound,  according  to  the  quantity  of  such  yearly  rent  as  the 
same  was  last  letten  for,  without  fraud  or  covin,  and  although  the  appel- 
lants are  the  owners  of  the  premises  mentioned  in  the  pleadings,  and  oc- 
cupy the  samCj  and  although  it  does  not  appear  that  the  same  have  ever  been 
letten. 

2dly.  Because  the  said  act  of  parliament  and  decree  of  the  23d  day  of 
February  1645,  directed  the  said  tithe  to  be  calculated  after  the  rate  afore- 
said, upon  the, yearly  rent  and  not  upon  the  improved  value. 

3dly.  Because  the  case  of  an  owner  inhabiting  or  occupying  himself  any 
dwelling-house,  or  any  houses,  warehouses,  shops,  cellars,  or  stables,  which 
have  never  been  letten,  and  for  which  no  rents  have  been  reserved  or  can 
he  ascertained,  is  omitted  out  of  the  said  act  of  parliament. 

4thly.  Because  for  a  great  number  of  years  after  passing  the  said  act  of 
"parliament  and  making  the  said  decree  of  the  23d  February,  1545,  rent 
was  considered  as  the  criterion  upon  which  the  tithe  of  2s.  9d.  in  the  pound, 
of  houses,  warehouses,  shops,  cellars,  and  stables  within  the  city  of  London 
was  calculated,  and  no  attempt  was  made  on  the  part  of  the  clergy  to  en- 
force the  payment  of  tithe  after  tue  rate  aforesaid,  upon  the  value  of  any 
houses,  warehouses,  shops,  cellars,  or  stables,  till  from  lapse  of  time  and 
inevitable  accident,  all  evidence  of  the  rent  for  which  the  same  were  last 
letten  was  lost. 

6thly.  Because  the  construction  put  upon  the  said  act  of  parliament  and 
decree  of  the  23d  of  February,  1545,  by  the  said  court  of  exchequer,  is  not 
consistent  with  the  intent  and  meaning  of  the  legislature,  as  it  would  in- 
crease the  livings  in  London  to  a  rate  far  beyond  what  the  legislature 
could  have  intended  to  have  provided  as  the  sti))ends  for  the  parochial 
clergy,  and  to  an  amount  exceeding  the  revenues  of  many  of  the  high  dig- 
nitaries of  the  church. 

6thly.  Because  the  said  act  of  parliament  and  decree  of  the  23d  February, 
1545,  were  intended  to  quiet  the  animosities,  *and  settle  the  disputes  which 
had  for  several  centuries  subsisted  between  the  clergy  and  citizens  of  Lon- 
don, respecting  the  payment  of  tithes  -,  and  as  tliis  was  the  object  of  the  le- 
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gislature,  it  is  a  deviation  from  the  iatention  of  paittament,  and  is  incon- 
sistent  with  the  spirit  of  the  act  and  decree^  to  put  a  oonatraction  npoa 
them  which  will  tend  to  revive  the  disputes  and  introduce  the  misdiiefii, 
which  it  was  tlie  object  of  the  said  act  of  parliament  and  decree  to  prevent. 

A.  PioeoTT.    W.  Aaam.    J.  Wyatt. 

The  respondents  submitted  that  the  decree  ought  to  be  affirmed,  and  the 
appeal  dismissed  with  costs,  because  according  to  the  clear  meaning  and 
construction  of  the  statute  37  Hen.  8.  and  the  decree  of  the  23d  Februarj, 
1545,  the  respondents  are  entitled  to  be  paid  tithes  or  dues  in  the  nature  of 
tithes,  in  respect  of  the  piemises  in  question,  after  the  ntte  and  in  the  nian- 
ner  declared  by  the  decree  of  the  court  of  exchequer  pronounced  in  this 
cause.  * 

T.  Plumeb*    J.  Leach.    C.  Wsthebkli.. 

On  the  25th  February,  1813,  the  house  of  lords  affirmed  the  decree  of 
the  court  of  exchequer. 


1806. 


Decree  under 
the  Btotute  37 
*H.  8.  for  pay- 
ment of  titb^ 
In  London,  as 
to  warehonaet, 
erected  by  the 
East  India 
Company  upon 
theeciteof  old 
bnildingB,  and 
occupied  by 
tfaem,  at  2t.  9d. 
in  the  pound 
upon  the  value 
to  be  let,  with- 
out an  issue  : 
no  specific  cus* 
tomaiy  pay- 
ment in  lieu  of 
titlies  being  al- 
leged. 


T.  46  Geo.  3.     1806.    Cane. 
Antrobus  v.  2%e  East  India  Company.    [13  Ve8.  9.    1  Dow,  454.] 

nPHlS  bill  was  filed  under  the  decree  and  act  of  parliament  (1)  for  the 
-L  payment  of  tithes  in  London,  seeking  payment  at  the  rate  of  2#.  9J.  io 
the  pound  upon  the  annual  value  to  be  let  of  premises,  oonaisting  of  exten- 
sive warehouses,  hitely  erected  by  the  East  India  Compaoy,  and  uoed  by 
them  in  the  course  of  their  trade.  These  warehouses  were  erected  upon 
the  sctte  of  small  tenements  ;  some  of  which  appeared  by  the  answer  to 
have  been  formerly  occupied  at  low  rents :  as  to  the  others  the  andeat 
rents  were  not  known.  The  answer  did  not  state  any  specific,  customary 
payment  in  lieu  of  tithes  ;  but  alleged  generally,  that  some  less  sums  than 
after  the  rate  of  2t.  9d.  in  the  pound  were  paid ;  specifying  by  a  schedule 
some  payments;  not  however  carrying  them  back  to  the  date  of  the 
statute. 

The  defendants  insisted,  that  the  payment  according  to  the  statute  could 
be  only  upon  sueh  of  the  old  rents,  as  were  ascertained ;  and  that  nothing 
was  to  be  paid  in  respect  of  those  premises,  the  ancient  rents  of  which 
were  not  known  :  and  they  contended,  that  an  issue  ought  to  be  directed  ; 
which  was  opposed  by  the  plaintiff ;  insisting,  that  no  specific,  customary 
payment  being  set  up,  no  foundation  was  laid  for  an  issue. 

Mr.  Bichards,  Mr.  Leaeh,  and  Mr.  WethereU,  for  the  plaintiff. 

These  premises  not  being  exempted  from  tithes  by  any  accustomed  pay- 
ment, the  rector  of  this  parish  has  the  same  right  as  other  rectors  in  die 
city  of  London  have  under  the  decree  and  statute.  To  avoid  that  right  the 
defendants  must  shew  a  certda  customary  payment  5  otherwise  the  general 
right  by  common  law  or  statute  not  applying,  the  rector  would  not  be  en- 
tiSed  to  any  thing.  The  fact  also,  that  there  is  such  customary  payment^ 
must  be  put  in  issue  \  and  therefore  those,  who  insist  upon  the  particular 
right  against  the  general  right  by  law,  must  state  with  accuracy  that  paiti- 
cvdar  right  j  as  they  could  not  resist  the  general  right  by  alleging,  that 
there  is  some  modus;  not  stating,  what  that  modus  is.  A  defendant,  by 
his  answer  seizing  up  a  particular  modus,  cannot  prove  another  modus^  dif- 
ferent from  that  put  in  issue  by  the  answer  :  as  the  plaintiff  would  be  de- 
prived of  the  opportunity  of  disproving  that  modus,  which  is  not  put  ia 
issue.  Here  is  no  allegation  of  any  certain,  accustomed  payment,  protect- 
ing the  occupier  from  this  payment  at  the  date  of  the  decree  and  statute. 
They  allege  merdy,  that  at  certain  particular  times  there  were  particular 
payments,  widi  a  general  allegation  that  sonne  less  sums  than  after  the  rate 
of  2i.  9d,  in  the  pound  were  paid  ;  not  referring  to  the  particular  sums  be-' 

fore 
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fore  stated^  as  those  less  sums.  The  question  therefore,  whether  an  accus-  1806* 
tomed  pfiyment  exists^  is  not  raised  upon  this  record.  Though  now  it  is  AnTROBUf 
not  necessary  to  state  a  modus  with  the  same  strictness  as  formerly,  it  must 
be  stated  wiUi  convenient  certainty.  This  allegation  is  too  loose ;  as  to 
customary  payments  not  stating  what  they  were,  nor  upon  what  rents  to 
be  calculated.  Under  such  a  loose  assertion  of  customary  payments  they 
cannot  prove  customary  payments.  Lord  Eldon's  opinion  in  the  case  of 
The  Warden  and  Minor  Canons  of  Si,  PauTs  v.  Morris  (\)  was,  that  the  issues 
ought  not  to  have  been  granted. 

The  next  consideration  is,  there  being  no  rent  subsisting,  whether  the 
payment  is  to  be  calculated  upon  th^  old  rent,  or  upon  the  present  actual  va- 
lue of  the  premises  to  be  let.  If  the  object  of  the  legislature  was  to  impose 
this  pajrment  only  upon  persons  paying  rent,  and  not  u|x>n  owners  occupy- 
ing themselves,  Uie  statute,  as  making  a  provision  for  the  minister,  is  per- 
fectly nugatory.  What  necessity  was  there  for  the  clause,  exempting  ex- 
pressly houses  of  noblemen  and  halls  of  companies,  unless  under  the  general 
enactment  every  owner,  occupying  his  own  house,  was  liable  ?  That  clause 
is  certainly  involved  in  considerable  obscurity.  Probably  such  houses  were 
not  before  subject  to  tithes )  and  therefore  were  not  intended  to  be  subject 
to  the  payment  under  the  statute.  One  casus  omissus  is  obvious,  that  the 
legislature  did  not  look  to  the  depreciation  of  money,  when  they  made  the 
actual  rent  at  which  the  premises,  occupied  by  the  owner,  were  last  6011^ 
Jide  let,  the  standard.  But  both  within  the  letter  and  the  meaning  the  houses 
must  be  the  same.  Can  it  be  said,  that  those  houses  being  taken  down, 
and  much  more  valuable  premises  erected  on  the  scite,  those  premises  are 
the  same,  and  the  former  rent  is  to  be  the  criterion  ?  '  Suppose  a  garden,  oc- 
cupied for  profit,  and  therefore  charged  under  the  act,  to  be  built  upoii  -,  the 
rent  of  50/.  converted  tol  0,000/.:  the  duty  of  the  dergyman  also  being  consi- 
derably increased  :  could  the  proposition  that 'the  occupiers  of  those  houses 
were  to  pay  upon  the  rent  of  the  garden  be  maintained  ?  To  meet  such  a 
case,  **  rent"  must  be  supposed  to  mean  ''  value  :"*  the  only  standard  with 
reference  to  premises  that  hive  not  been  used  for  profit ;  to  which,  also  the 
words ''  without  fraud  or  covin,'*  particularly  point. 

InGreen  v.  Piper  (2),  the  constructipn  put  upon  the  act  is,  that  all  houses 
are  chargeable,  except  those  as  to  which  there  is  a  particular  clause  of  ex- 
emption, which  was  considered  necessary  for  the  purpose  of  exemption.  In 
Sheffield  V.  Piene  (3),  2s.  9d,  in  the  pound  upon  the  improved  rent  was  de- 
creed to  be  due.  Ivatt  V.  Warren.  Ward  v.  HUder  (4).  Grant  v.  Can- 
non (5),  imperfectly  reported  ;  but  the  decree  was  for  payment  upon  the 
value  of  the  premises,  confessed  in  the  answer.  Sayer  v.  Mumford  (0). 

In  WiUiamson  v.  Gosling  (7),  Bramsion  v.  Heron  (8),  the  decree  was  ac- 
cording to  the  yearly  value  of  the  new  houses,  built  on  the  scite  of  the 
old  houses,  with  costs. 

In  a  very  late  case,  Kynaston  v.  7%€  East  India  Company  (9),  to  a  bUl  by 
an  impropriator,  the  defence  was,  that  the  defendants  having  built  the  ware- 
houses, and  being  themselves  the  owners,  there  was  no  rent)  and  the 
buildings  formerly  on  that  situation  were  inhabited  by  persons  of  a  low  de- 
scription, paying  very  small  rents.  An  inquiry  was  (Erected  as  to  the  an- 
nual value  ;  and  a  decree  was  made  for  payment  upon  that,  from  which  de- 
cree however  an  appeal  by  the  East  India  Company  is  now  depending. 
■  Mr.  Adam,  Mr.  Alexander,  and  Mr.  Wyatt,  for  the  defendants.-<-The  cus- 
tomary payment  is  stated  sufficiently  to  enable  the  defSendants  to  go  mto 
evidence.  It  is  not  necessary  to  state  it  as  Kmodus.  It  is  stated  as  it  was  in 
Bennett  v.  Treppass  (10),  and  Kynaston  v.  The  East  India  Company.  If,  how- 
ever, this  is  to  be  so  strictly  considered,  a  plaintiff,  seeking  to  establish  a 

modus 

(1)  Ante,  p.  515.  (6)  /inte,  wl.  1.  p.  587. 

(2)  j/nte,  vol.  1.  p.  105.  (7)  Ante,  p.  189. 
(S)  AfUe,  vol.  I,  p.  421.  (8)  Po^t,  Add, 

(4)  Anu,  vol.  I.  p.  576.  (9)  Anttj  p.  538. 

(5)  Ante,  vol.  1.  p.  582.  (10)  AtAe,  vol.  1,  p.  782. 
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1806.  TMdui,  muMi  prove  it  itrictly  i  and  prove  it ,.  at  he  lays  it  But  a  defend- 
4NTR09VI  ant  in  a  suit  for  tithes  is  not  under  the  necessity  of  proving  a  madu9  esaetiy 
as  be  states  it.  If  upon  the  record  sl  modus  appears^  that  would  rep«l  the 
demand,  the  defendant  may  go  into  evidence  upon  that.  In  A(k§tu  «. 
Lord  U^Uloughby  De  Brooke  (1),  the  distinction  is  taken  by  the  Lord  Chief 
Baron.  In  several  cases  in  Ambler>  a  modus,  though  very  loosely  stated 
by  way  of  defence,  was  allowed  :  JUaliock  v.  Browse  (2).  IVood  ▼.  Hani* 
sou  (3).  Chapman  v.  Smith  (4),  there  cited.  The  distinction  of  Tbm  War- 
den and  Minor  Canons  of  St.  PauVs  v.  Morris  (6)  is,  that  there  was  an 
established  bill  3  and  therefore  it  was  necessary  to  prove  the  paynaenf;  as 
laid.  The  result  of  the  authorities  is,  that  if  a  defence  appears  by  Ike 
answer,  the  court  will  not  make  a  decree  against  it ;  but  will  put  it  in  a 
course  of  investigation.  This  defence  is  put  upon  the  same  gioiiad  as 
that  in  Bennett  v.  Trespass  (6),  and  Kynaston  v.  The  East  India  Com- 
pany (7) ;  in  which  the  answer  was  very  general  -,  and  no  olijectioD  was 
taken.  The  question  was  not  upon  customary  payments.  The  poust  mads 
by  the  defendants  was,  thatji  there  being  no  previous  cent  to  go  bjn  the 
plaintiffs  were  entitled  to  nothing. 

2dly,  As  to  the  construction  of  the  act,  the  distinction  between  rent  and 
value  is  perfectly  uod^r«tood>  both  in  common  parlance  and  l^gal  aceepla- 
tion;  some  strong  reason  is  necessary  to  give  it  a  differeiM  sense  from  that, 
which  it  has  naturally.  In  the  instance  put  of  a  garden  boilt  upon,  coohl  s 
construction  be  adopted^,  the  effect  of  which  would  go  in^tely  heyoad  the 
object  of  the  legislature  ^  That  object  was  to  fix  the  provision  of  tke  mi- 
nister at  a  proper  compensation  -,  upon  a  criterion  not  fluctuating.  They 
eould  not  have  contemplatedt  that  a  great  company  would  arise*  and  ereel 

Seat  warehouses  upon  premises  previously  occiqued  by  small  teaeaieBts, 
at  in  such  an  event,  the  minister's  duty  being  also  dirainisbedi  he  ahouU  re- 
ceive upon  the  increased  value.  Recourse  should  he  had  ta  the  legislature : 
but  this  court  cannot  adopt  a  construction,  that  will  give  to  this  praviaioa 
an  excess,  that  could  not  be  intended,  and  would  not  be  proper,  for  any  mi* 
nister.  The  pl^ect  qf  ^he  decree  and  statute  was  to  establish  peace  upon 
this  subject  in  London;  not  to  raise  the  revenue  q(  the  clergy.  DauM  v. 
Burrell  (8). 

In  the  first  and  second  cbuisea  of  the  statute  rent  cannot  possibly  be  re- 
ferred  to  valine ;  being  from  its  adjuncts  clearly  fixed  to  its  proper  mean- 
iqg.  Can  the  expression  of  the  4th  clause,  "  after  the  quantity  of  such 
yearly  ^eot  as  the  san^e  vvas  last  letten  Sox  witfioyt  fraud  or  covin  be  con- 
strued,'* according  to  thQ  value  ^  The  question  is,  whether  the  rent,  taken  as 
the  criterion^  ia  fraudulent.  01:  not.  Other  clauses  are  equally  against  this 
forced  construction  -,  that  they  were  to  go  into  the  investigation  of  a  aab- 
ject  of  great  uncertainty }  upon  which*  more  than  i^^on  any  other,  proves* 
sionai  men  differ  :  no  other  word  than  "  rent  5'*  haviqg  a  <leterniiaed»  ap- 
propriate4,  meanings  being  used.  In  the  8th  clause,  as  to  mansion-hpnaes, 
the  same  word  '^  rent**  is  used  :  not  "  value."  The  plaintiff  thnrefore  ia 
compelled  to  Ke\y  upon  the  ^6th  cLvuse  ^  providing*  ^at  the  decree  shall 
not  ^tend  to  t1^  houa^s  of  nohkme^A  halla  of  com^panies^  &e.  That  ia  a 
regulation  aa  tq  ^hose  Kom^c^a  mereljf  in  iba^  condition :  not^  when  they 
may  fall  into  any  other  coadition :  a  regulation  ^  exemption  in  that  parti- 
cular situation,  not  providing  for  a  future  change ;  not  lading  down  any 
rule,  applicable  to  an  altered  state  3  when,  the  hous«  frlHag  into  other  oc- 
cupation than  thai  of  a  ppblemani  reot  shall  be  aaoeirtained.  A  oonstrac- 
tion  against  the  na,tnial  impoirt  of  a  wordj.  unless  it  is  used  in  a  manner  an 
vague  and  uni!er<iiil  M  to  forc^  another  constnictioi^  is  inconsistent  with 
every  vilfi. 

The  case  of  Skidmore  v.  Eire  (0)  in  the  court  of  common  pleas,  decided  ia 

tha 

(1)  Ante,  p.  40/».  (6)  ^ii/«,  Tol.  1.  p.  782. 

(2)  Jfatc,  p.  197.  (7)  jinU,  p.  538. 

(3)  Jtnict  p.  237.  (8)  Ante,  rol.  }.  p.  279. 

(4)  AnU,  p.  14i.  (1^)  3  iMt.  Ml. 
^5)  -Vnrc,  p.  51*. 
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the  5th  j«ar  of  king  James  1.,  60  years  after  tile  decre<<,  a  case  therefore  1806. 
of  very  considerable  authority^  was  pat  wpm  the  ground  of  Ihcad,  hi  reserv-  anthobos 
ing  less  rent ''  than  hath  been  aoonstonwd,  or  is  paid."  The  second  resdln* 
lion  is  an  express  aMthority  for  these  defendants  :  that  such  hotiscs  as  were 
never  let  is  cams  omtMut ;  shewing,  that  it  was  genertJly  understood^  that 
this  statute  had  not  provided  for  every  case.  The  16th  clause  certainly  has 
difficulty  ;  but  th^  other  parts  of  the  act,  which  are  clear>  canftot  be  con- 
atrued  with  ref<prenoe  to  that. 

In  IvaU  V.  Warren.,  the  next  case  in  point  of  time,  the  2tf.  M.  was  upon 
a  rent  of  precisely  M.,  without  a  fine.  The  word  ''  v»hie*'  therefore  must 
have  been  used  in  a  loose  sense.  la  Ward  v.  HUder  (1),  both  the  words 
**  rent"  and  ''  value"  are  used  }  as  it  is  said,  as  synonymous  terms:  but  if 
cannot  be  eoodnded  from  tlience,  that  "  value"  is  substituted  for  rent ;  and 
that  those  terms  would  have  been  used  so  loosely,  if  the  legislature  had  sup- 
posed, that  such  a  pcHnt  would  be  raised.  la'  the  subMqaent  cases  th« 
eourt,  finding  those  worda  loosely  used  in  former  decrees,  followed  them. 

Mr.  Richards,  in  reply .-^There  is  nothing  peculiar  ia  pleadhfg  a  modus. 
The  pleading  every  custom  is  precisely  the  same  j  and  a  imdus  is  only  M 
customary  payment.  Ia  all  cases  of  custom  or  prescription  a  grant  or 
agreement  is  supposed.  But  whatsoever  i#  in  derogation  of  the  ge>nml  right 
araat  be  stated  precisely.  The  opinioa  of  Lord  O&f  Jastice  Etraa  was,  thai 
a  modus  pught  to  be  pleaded  with  much  the  same  alcety  as  that  or  any 
other  custom  is  pleaded  at  hiw.  Both  before  aad  siace  his^  time,  the  same 
strictness  has  not  beoa  considered  necessary.  But  the  custom  most  be 
averred  in  the  answer ;  or  the  court  cannot  proceed ;  and  the  objection  is^ 
4mt  here  is  no  custom  pleaded. 

Though  the  right  ;of  the  deigy  of  London  before  this  act  of  paiiiament  is 
very  obscure,  there  was  joertaialy  a  geaoial  right  to  thhes  previously  :  m  %h€ 
loom  of  which  this  provision  oader  the  actwaa  substituted.  The  occuf iei^ 
must  in  his  defence  against  the  general  right  state  the  eustonii.  The  rector  is 
not  to  shew  that  the  occupier  has  not  paid  loss  than  2s,  9d,  -,  and  the  course 
ofBenusU  v.  Treppass  (2),  Ths  Warden  and  Minor  Canamrf Si.  PauVsyr.  M&r* 
ris  (a),  and  the  other  cases,  has  been  aceoningly^  that  the  defondssst  set 
np  a  mistomary  payment  upon  wfaidi  he  relied.  It^  this  aiis<«f  er  there  iis  no 
averment,  ^at  these  payments  which  the  defondaats  state,  vrere  paid  or 
payable  at  the  time  the  act  of  parliament  was  made  ;  statif^  only,  that  mf 
16W  these  sum»  ware  paid,  and  that  the  sums  speeifted  by^the  statute  were 
not  paid;  not  carrying  it  bach  to  the  date  of  the  statute,  nor  averridg  that 
it  was  a.  customary  [tayiat.  In  Bmmoii  v  TVeppcM  partieuhir  sums  were 
staled  as  customary  pnymeata.  The  dispate  was  a*  to  the  issue,  which  wad 
very  singular.  Excepithat  case,  aad  The  Wmrdm  and  Minor  Canmi  of  St. 
toiU  's  V.  Morris ,  in  which  Lofd  £i,dow*s  opinion  wa»,  that  the  issue  ought 
not  to  have  been  directed,  there  is  no  iastaace  in  which  the  particular  thing 
haa  not  been  stated  for  ^e  coasidesatioa  of  the  juvy.  The  case  of  Bennett 
▼•  Trepfos  ia  aoosaahMis ;  and  throughout  Ae  other  cause  Lord  Eldon  con- 
stantly diqmted  the  propriety  of  the  issue.    The  defendemts  are  pressed  by 


I  the  clause  aa  to  the  housea  of  noblemen,  which  cannot  be  accounted  for 
I  upon  any  supposition,  but  that  the  owner  of  a  house,  occupyii^  himself, 
(  was  to  pay.  Maay  daases  of  the  act  aduut  no  other  construction  than 
p  that  of  the  pJimnliff.  Rent  is  in  many  places  used  as  the  medium  through 
^  which  the  vohie  is  to  be  ascertained  ;  and,  if  no  rent  is  actually  reserved, 
^  the  payment  must  be  upon  the  value.  The  cases  of  fViiUamson  v.  Gm- 
i  /iag  (4),  followed  by  Bmmston  v.  Ifisron  (5),  and  Kffnaston  v.  Tfie  East 
f      India  Company  (0),  sufficiently  shew  the  construction  that  has  been  put 

upi^n  this  act. 
^  The  Mmster  of  the  RoUt.—l^  questioa  in  thi&  cause  ia,  in  what  manner 

th« 

(1)  jkue^  rol.  1 .  p.  576.  (4)  jtntt^  p.  189. 

(2)  jinU^  vol.  I.p*^7e2.  (5)  Pa*/,  Jdd. 

(3)  ^iifr,p.5l5.  (6)  Antiy  p.  538. 
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1806.  the  defendants  are  to  pay  tithes  for  auch  of  their  hooaes  and  warehouses  as 
ANTEOBvs  lie  [n  the  pariah  of  which  the  plaintiff  is  lector.  I  do  not  find  in  the  an- 
swer that  there  are  any  of  the  premises  beLpngiog  to  the  defendants  witiun 
this  parish  for  which  no  tithe  is  payable.  In  their  schedule  they  represent 
some  tithe  to  be  actually  paid  for  every  part  of  their  property  within  the 
parish.  Where  any  tithe  is  payable,  it  must  be  at  the  rate  of  2i.  M.  in  Che 
pound  of  the  rent,  or  value,  as  the  statute  may  be  construed  ;  except  where 
at  the  time  the  statute  was  made,  a  less  sum  had  been  accustomed  to  be 
paifl ;  I  say  at  the  time  of  the  statute,  as  that  b  the  proposition  to  be  made, 
though  it  may  be  made  out  by  evidence  at  a  much  more  recent  period. 

When  the  defendants  set  up  such  customary  payment  as  a  bar  to  the  de- 
mand of  the  full  statutory  tithe,  the  usual  course  has  been  to  direct  an  issue 
whether  that  payment  has  had  such  an  existence  as  brings  it  within  the  de- 
scription of  a  customary  payment  according  to  the  true  intendment  of  the 
act.     The  defendants  say,  such  issue  ought  to  be  directed*  That  is  opposed 
by  the  plaintiff,  maintaining  that  there  is  not  in  the  answer  an  all^ation  of 
any  specific  customary  payment,  and  consequently  no  foundation  is  laid  for 
such  issue.    I  am  not  aware  of  any  case  in  which  an  issue  has  been  granted 
where  the  defendant  did  nut  specifically  stete  what  was  the  customary  pay- 
ment upon  which  he  meant  to  insist    That  is  not  done  by  this  answer, 
either  directly  or  by  reference.    All  the  defendants  say  is,  that  to  the  best 
of  their  knowledge  and  lielief,  less  smns  than  after  the  rate  of  1«.  4id.  in 
lOf.  or  2«.  9d,  in  the  pound,  have  been  accustomed  to  be  paid  for  and  in 
lieu  of  tithes  of  the  said  premises.     In  this  part  of  the  answer  there  is  no 
reference  to  the  schedule.    What  is  here  asserted  might  be  perfectly  true, 
though  the  payments  had  varied  every  year,  if  they  had  not  come  up  to  2».  M. 
In  the  case  of  Bennett  v.  Tr^ass  (1),  which  has  been  referred  to,  precise 
sums  were  stated  as  the  customary  payments  upon  which  the  defendant  meant 
to  insist,  and  those  sums  were  afterwards  found  by  a  jury  to  be  customary 
payments  within  the  meaning  of  the  statute.  In  the  case  of  Tie  Warden  and 
Minor  Canons  <^  St.  Paul's  v.  lforri«(2),  the  defendants  insisted  upon  pay- 
ments rendered  certain  by  reference  to  the  paper,  which  they  called  the 
first  or  ancient  rate.    They  insisted  that  the  paymento  under  that  were  an- 
cient customary  payments*    Lord  Eluon's  objections  to  the  issue  directed 
in  that  cause  seem  to  have  turned  upon  this,  tluit  the  defendants  had  set  up 
one  rate  by  their  first  answer^  and  a  different  rate  by  the  answer  to  the 
amended  bill  and  by  their  own  cross  bill }  and  as  the  issue  was  directed  in 
both  causes,  his  lordship  thought,  upon  the  whole  reconi,  no  specific  cus- 
tomary payment  was  set  up,  as  two  different  paymento  were  set  np.    The 
objection  is  as  strong,  that  here  is  no  specific  payment  alleged.     In  that 
case  tiie  different  paymento  destroyed  the  specification :  in  this,  any  specifi- 
cation is  altogether  wanting.    In  the  case  of  Bramston  v.  Hcrcm,  in  which. 
the  allegation  was  much  more  specific  than  this,  yet  an  issue  was  denied. 
They  stoted  the  clause  in  the  stotate,  and  then  said,  there  were  ancient 
paymento  made  in  the  parish  less  than  28.  M.  in  the  pound,  and  referred  to 
an  ancient  record  of  1629,  in  support  thereof.    The  proposition  m  this  an- 
swer, that  less  paymento  than  at  the  rate  of  2#.  9d.  in  the  pound  have  been 
accustomed  to  be  paid,  says  nothing  more  than  that  the  tithe  has  not  been 
paid  at  the  rate  of  '2s,  9d,  in  the  pound.    That  is  perfectly  immaterial,  un- 
less you  can  shut  out  the  claim  to  the  full  stototory  tithe,  unless  you  can 
shew  some  specific  customary  payment,  that  may  be  presumed  to  have  had 
existence  at  the  time  the  stotute  was  made.    That  is  not  done,  and  there- 
fore the  defendants  have  not  entitled  themselves  to  an  issue. 

Then,  no  exemption  being  claimed,  and  no  customary  payment  suffici- 
ently alleged,  the  rector  is  of  course  entitled  to  a  decree  at  the  rate  of 
2f .  9d.  But  the  question  then  arises,  upon  how  many  pounds  is  the  titiie  to 
be  taken  ?  These  premises  are  not  in  lease.  No  rent  therefore  is  reserved. 
All  the  property  is  in  the  occupation  of  the  owners.  Upon  what  is  the  pay- 
ment to  be  ?    The  plaintiff  says,  the  tithe  of  property  in  the  occupation  of 

the 
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the  owner  is  to  be  paid  upon  tbe  value  of  the  premiges  to  be  let,  or  at  least 
that  must  be  the  ruAe  where  Hhe  property  does  not  exist  in  the  same  state 
in  which  it  ev^r  has  been  let.  That  is  tlie  case  of  all  the  property.  None 
exists  in  the  same  form  in  which  it  ever  paid  rent.  These  buildings  being 
all  newly  erected,  the  piemises  are  materially  altered  :  as  to  some  the  rent 
last  paid  is  Icnown ;  as  to  others  that  is  not  known.  The  defendants  say, 
as  to  buildings  standing  upon  the  scite  of  those  as  to  which  the  last  rent  is 
known^  the  payment  is  to  be  upon  that  last  rent  only.  As  to  the  others, 
upon  the  scite  of  buildings  of  which  the  last  rent  is  not  known,  I  under- 
stand them  to  say,  they  are  to  pay  no  more  than  the  tithe  which  may  be 
presumed  at  2f .  9d,  in  the  pound  upon  the  last  rent.  Upon  the  words  it  is 
more  easy  to  contend,  that  the  owner  of  a  house  is  not  to  pay  any  tithe, 
than  that  he  is  to  pay  according  to  the  rent  of  the  last  house  that  stood 
upon  the  scite }  for,  if  rent  is  to  be  the  criterion,  how  is  the  rent  of  one 
house  a  criterion  for  the  tithe  of  another ;  merely  because  the  scite  is  the 
same  ?  The  two  houses  might  be  very  difierent^  and  might  be  let  at  very 
different  rents. 

The  expression  of  the  statute  is,  "  that  every  owner  occupying  himself 
shall  pay  after  the  quantity  of  sudi  yearly  rent  as  the  same  was  last  letten 
for,  witliout  fraud  or  covin(l)".  The  owner  might  say,  bis  house  never  was 
let ;  and  therefore,  there  being  no  rent  at  which  it  was  last  let,  it  is  not 
liable  td  any  tithe ;  and  it  is  ^fficult,  upon  this  clause  of  the  statute,  to 
maintain  the  claim  of  tithe  for  new  houses  occupied  by  the  owners.  Yet  it 
seems  strange,  that  the  rector,  entitled  to  tithe  for  the  old  house,  should 
lose  his  right  to  any  tithe,  merely  because  a  new  house  has  been  built  in  its 
place,  all  other  circumstances  remaining  precisely  the  same.  The  plaintiff 
contends,  that  in  cases  to  which  none  of  the  provisions  of  the  statute  ap- 
ply, the  rector's  claim  rests  upon  the  first  general  enacting  clause,  making 
all  houses,  generally,  liable  to  tithe.  If  the  general  object  was  to  subject 
all  houses,  particular  words  are  to  be  construed  so  as  to  give  effect  io  the 
generid  purpose.  With  reference  to  that,  there  is  no  reason  for  the  distinc- 
tion between  houses  let  and  not  let,  that  has  been  suggested.  Great  incon- 
gruity would  arise  firom  that  3  and  the  words  are  large  enough  to  indnde 
both.  The  express  exemption  of  some  houses  that  never  have  been  let, 
fordbly  implies,  that,  if  that  exemption  were  not  expressed,  all  houses, 
whether  let  or  not,  would  be  liable.  But  then  the  difficulty  occurs,  that 
the  payment  is  to  be  according  to  the  rent ;  therefore  where  there  is  no  rent, 
no  tithe  is  due.  But  upon  the  whole,  less  violence  is  done  to  the  statute  by 
construing  the  word  "  rent "  in  different  senses,  as  it  is  used  in  different 
clauses,  than  by  holding  all  houses,  that  never  were  in  lease,  to  be  out  of 
the  statute. 

But  this  is  a  difficulty,  with  which  I  have  not  to  encounter ;  for  in  this 
respect  the  construction  is  settled  by  decision ;  upon  which  ''  rent'*  means 
either  actual  rent,  or  estimated  rent,  with  reference  to  the  value,  according 
to  the  statute  to  which  it  is  applied ;  and  in  opposition  to  that,  there  is  no- 
thing but  a  dictum  of  Lord  Coxs,  fbr  it -is  not  the  point  in  the  cause,  that, 
where  houses  were  not  let,  that  is  canu  omitnu,  and  no  tithe  is  payable.  The 
first  case  referred  to  contains  a  general  declaration  as  to  the  construction. 
IvaU  V.  IVarren,  in  161B.  The  question  wto,  whether  a  house,  erected  on 
the  scite  of  a  shed  which  paid  no  tithe,  was  liable  to  any  tithe.  The  defen- 
dant contended  that  the  house  was  not  Mable  to  any  tithe ;  but  if  that  de- 
fonce  should  fiiil,  he  set  up  a  particular  agreement  for  a  composition.  The 
court  declared  that  the  meaning  was,  tliat  the  inhabitant  ought  to  pay  ac- 
cording to  the  true  value  the  same  was  worth  to  be  let ;  and  if  the  building 
had  been  a  shed,  it  ought  to  be  disehai^ged  no  longer  than  it  continued  a 
shed  j  and  being  converted  into  a  dwelling  house,  it  ought  to  pay  tithe  ; 
and  the  decree  was- accordingly  for  2#.  9J.  in  the  pound,  with  costs.  In  that 
case  the  proposition  is  laid  down  as  to  new  built  houses  where  sheds  for- 
merly stood,  in  general  terms,  without  regard  to  the  circumstance  whether 
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The  case  of  Grant  ▼.CaH«ofi(  1)  provesj  that  in  the  occqpation  of  the  owner^ 
the  payment  for  tithe  is  to  be  according  to  the  Talne :  admitted  in  that  in* 
stance  to  be  40L  per  anaum'  No  inquiry  was  directed  at  what  rent  the 
house  had  been  last  lei,  or  what  tithe  waa  last  payable :  but  the  declaration 
was^  that  the  defendant  most  pay  at  the  rate  of  2«.  M.  upon  the  value  con- 
fessed in  the  answer.  There  are  a  great  number  of  cases,  in  which  the  de* 
cree  has  been  expressed  in  these  terms,  that  the  defendant  ahall  aceount  and 
pay  after  the  rate  of  2$.  9d.  in  tbe  pound  for  the  yearly  rent  or  value  of  the 
premises.  I  do  not  understand  the  court  to  mean^ihat  where  there  is  a 
yearly  rent,  recourse  ahall  he  had  to  the  value  -,  but  the  meaning  ia»  that 
the  defendant  is  to  account  accordUig  to  the  rent,  if  there  is  rent ;  and  ac« 
cording  to  the  value,  if  there  is  no  fept.  Upon  any  other  supposition,  it 
is  very  difficult  to  introduce  the  word ''  value"  in  such  a  number  of  decrees, 
for  that  word  is  not  in  the  statute.  The  court  therefore,  introducing  it  in 
the  decree,  understands  the  true  construction  of  the  statute  to  be,  that  the 
word  ''  rent*'  may  bear  the  double  sense,  *'  reserved'*  or  "  estinaated*'  rent 

The  case  of  Williamson  v.  Gosling  (2)  is  precisely  in  point.  That  case,  like 
this,  arose  upon  new  buildii^s  erected  upon  the  sdlte  of  old  houses.  The 
defendant  set  up  a  customary  payment,  to  protect  himself  from  the  claim 
of  the  full  statutory  tithe.  He  estftUished  that  as  to  three  of  the  old  hoases; 
and  the  court  seem  to  ha?e  b^^  that  a  customary  payment  protected  any 
houses  upon  the  same  s^te,  aa  the  premises  were  altogether  out  of  the 
statute  if  any  customaiy  payment  f^  the  tinpe  of  the  statute  was  established. 
The  defendant  ftdled  in  eatahlishing  any  customary  payment  as  to  the  fcurth 
house.  Then,  according  to  w^iat  is  now  conieoded,  the  question,  would 
have  been,  at  what  rent  that  fw^  houfe  was  last  let  j  and  the  payment 
ought  to  have  been  accordingly.  But  po  such  enquiry  waa  made ;  for  the 
court  immediately  decreed  tjiat  the  defendant  should  account  and  pay  at  tfa^ 
rate  of  2a.  M.  in  the  pound  for  the  premises  where  the  old  house  cuice 
stoodi  according  to  the  yearly  value ;  and  took  it  so  clear  that  the 
decree  was  made  against  th^  defendant  with  costs*  There  is  no  distinc- 
tion between  that  case  and  this,,  Vpon  aQ  the  ground  occupied  by  the 
defendants,  buildings  of  &u»t^  de#cription  formerly  stood.  Of  some  the 
former  rent  is  known.  As  to  cabers  it  is  not  known.  But  that  is  not  the 
point  of  the  inquiry  according  tp  this  de^^  The  point  is,  what  is  the 
value  of  the  buildings  erected  in  li^u  0^  tho^e  which  formerly  stood 
there  ?  If  the  statute  had  not  received  a  construction,  I  should  have 
thought  it  necessary  to  put  this  oonstnictiop  i^K>n.  it,  in  order  to  make  it 
consistent ;  but  if  1  had  any  dpubts,  these  authorities  would  have  overruled 
them. 

l*he  decree  was  made  fo^r  payioenit  at  the  rate  of  2#,  9d.  in  the  pound  upon 
the  value,  and  a  reference  to  the  i^a^ter  was  directed  aGcordi|igty««-* 
[13  Ve9.  9.] 

Pom,  Proc    \S\% 

The  respondent,  as  rector  of  the  parish  of  St.  Andrew  Undershall,  with 
St.  Mary  Axe  annexed,  filed  his  bill  against  the  appellants  fer  the  recovery 
of  tithes  for  certain  messuages  and  premises  held  and  occupied  by  them 
within  tbe  said  parish. 

The  bill,  after  stating  tlie  title  of  the  respondent,  redted  the  decree  of 
the  archbishop  of  Canterbury,  of  the  2M  of  Esbruary  154&,  ordering  psfw 
ment  of  tithes  by  the  citizens  of  London,  at  the  rate  of  Ss.  W.  in  the 
pound }  and  the  statute  97th  Hen.  8.  c  19,  pussuant  to  which  that  decree 
was  made.  It  then  stated  t^mt  the  East  India  Company,  before,  in,  and 
since  the  year  1600,  had  heea,  and  then  were»  in  possession  of  certain  mea- 

suages 
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mahgeM  in  (li^  tftM  pariih,  ft&d  prayed  (br  an  aoeount  and  paynaeat^  aft«r  the        1806« 
rate  mentioned  in  the  act  and  decree.  iiiTRoaot 

The  answer  stated  that  im  rbnt  was  reser^'ed  for  the  buildings  and  pre-  *' 

misea  in  their  occupation,  but  that  rent  had  been  paid  for  some  other  buiU- 
ings  which  formerly  stood  on  part  of  the  ground  on  which  the  buildings 
occupied  by  them  bad  been  erected ;  that  they  had  in  a  schedule  Annexed 
to  their  answer  set  forth  an  account  of  the  several  rents,  as  far  as  they  had 
been  enabled  to  ascertain  them,  to  show  that  less  sums  had  been  accus- 
tomed to  be  paid  than  after  the  rate  mentioned  in  the  act  and  decree ;  and 
that  rents  might  have  been  reserved  for  all  the  houses,  &c.  which  had  be- 
fore stood  on  all  the  other  parts  of  the  ground  on  which  the  buildings  now 
occupied  by  the  appellants  were  at  present  situate,  but  that  they  neither 
knew  nor  admitted  the  same,  and  left  the  respondent  to  bring  such  proof 
thereof  as  he  could.  The  answer. then  stated  in  detail  Huch  rents  and  tithes 
as  hod  been  paid  for  the  old  East  India  House,  in  1660,  and  for  all  the 
buildings  subsequently  purchased,  at  various  times,  that  stood  on  the  scite 
of  the  present  Bast  India  House,  and  premises  in  the  said  parish  occupied 
by  the  appellant-s  as  fiar  as  they  knew  the  same.  And  the  ^pellonts  further 
stated,  thatj  to  tbe  best  of  their  knowledge  and  belief,  less  sums  than  after 
the  rate  aforesaid  had  been  accustomed  to  be  paid  for  the  houses,  &c<  which 
bad  formeily  stood  on  the  scite  of  their  present  premises  ^  and  they  sub- 
mitted that  ihey  ware  therefore  entitled  to  the  benefit  of  the  provision  in 
the  act  in  regard  to  customary  payments. 

But  no  apecifie^  constant,  uniform,  customary  payments  were  alleged, 
and  none  of  the  payments  stated  were  carried  so  far  back  as  the  date  of 
tbe  aot  and  decree. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls,  who,  on 
the  31st  of  July  180fif,  made  a  decree,  declaring  that  tbe  respondent  was 
entitled  to  tithe  after  the  rate  of  2s.  Od,  in  the  pound  on  tbe  annual  value  of 
the  messuages,  warehouses,  &c.  in  the  pleadings  mentioned,  and  ordered  a 
reference  to  the  master  to  ascertain  such  annual  value,  &c. 

From  this  <lecree  the  appellants  appealed,  contending  that,  according  to 
the  true  construction  of  the  act  37  Hen.  8.  c.  12.  the  respondent  was  entitled 
ooly  to  such  less  suras  than  '2«.  9d.  in  the  pound  as  hsid  been  accustomed 
to  be  paid  i  or^  at  least,  that  an  issue  ought  to  be  directed  to  try  the  ques- 
tion as  to  such  customary  payments  :  that  where  the  last  rents  of  houses 
formerly  standing  on  the  scite  of  the  present  buildings  were  known,  but  no 
customary  paymeuts  proved,  the  tithe  ought  to  be  calculated  according  to 
the  last  known  rent,  and  not  upon  the  improved  value ;  and  that  where  no 
last  rents  were  known,  no  tithe  ought  to  be  paid. 

The  Lord  CHaNCELi«oa«  Suppose  several  houses  pulled  down,  some  of 
them  exempt  for  customary  payments,  others  not,  and  one  house  built  in- 
•tead  i  how  was  that  house  to  pay  ?    Was  there  any  case  ? 

Mr.  Lectch  believed  the  point  had  occurred  in  a  late  case  at  the  rolls,  (not 
reported)  Bramsion  v.  Flabher*  An  issue  was  directed  to  try  whether,  un- 
der these  circumstances,  any  customary  payments  could  be  sustained  as  to 
ihe  new  house,  and  tbe  verdict  was  against  the  customary  payments. 

(N.  B.  It  afterwards  came  out  that  the  point  had  not  been  there  decided, 
as  it  appeared  at  the  trial  that  the  new  house  had  actually  paid  at  the  rate 
of  2s.  M.  in  the  pound  on  tbe  value.) 

Ijord  Elbon  (Chancellor),  aft/er  a  review  of  the  enactments  in  the  'sta- 
tate»  and  of  the  oases  decided  under  it,  stated  it  to  be  his  opinion,  that 
where  no  rent  was  shewn,  the  payment  must  be  according  to  the  value ; 
and  as  to  the  pleadings,  it  was  not  suffliSieiit  to  say  that  less  suus  than 
2«.  9d,  in  the  pound  had  been  accustomed  to  be  paid,  but  it  was  tteoessary 
to  allege  what  those  payments  were,  without  throwing  the  burthen  of  proof 
on  the  clergyman  :  and  if  that  was  the  case  in  regard  to  a  single  house,  it 
was  so  much  the  more  so  in  regard  to  this  mass  of  houses.     He  was  of 
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opinioD,  upon  the  pleadings  alone^  that  the  judgmeat  of  the  court  below 
was  correct. 

Decree  of  the  court  below  affirmed. 

Two  other  appeals^  one  from  the  court  of  exchequer,  {Etut  In^  Com" 
pany  v.  Wightwick)  the  other  from  the  court  of  chancery,  {Eagt  India 
Company  v.  Johnes),  respecting  certain  premises  belonging  to  the  company 
in  the  parishes  of  St.  Botolph,  Aldgate^  and  Allhallows,  Barking>  in  which 
similar  judgments  had  been  given  in  the  courts  below,  were  heard  at  the 
same  time,  and  tlie  decrees  likewise  affirmed.— [1  Dow  P.  C.  464.] 


In  debt  for 
snbtraction  of 
tithes  of  any 
particular  arti» 
cle,theplun- 
tiflT,  though  he 
allege  the  tithe 
of  that  article 
to  hare  been 
«<  granted, 
yielded,  and 
paid,  and  of 
right  dne  and 
payable,"  on 
the  land  in 
question  forty 
years  next  be- 
fore the  mak- 
ing of  the  Stat, 
of  £d.  6.  need 
not  prove  that 
the  particular 
article  was  cnl- 
tirated  there  at 
that  time;  but 
it  lies  on  Uie 
defendant  to 
prore  that  it 
was  not. 


T.  46  Geo.  3.    1806.    C.  P. 
H(dleweU,  Clerk,  v.  Trappes.     [2  New  Rep.  173.] 

THIS  was  an  action  of  debt  for  subtraction  of  tithes.  The  1st  count  of 
the  declaration  alleged  that "  the  tithes  of  turnips  yearly  growing  or  re- 
newing arising  or  happening  of  in  and  ftt)m  the  said  eight  acres  of  land 
within  40  years  next  before  the  making  of  a  certain  act  of  parliament  made 
in  the  parliament  of  the  lord  Edward  the  Sixth  late  king  of  England  held  &c. 
were  granted  yielded  and  paid  and  were  of  right  due  and  payable  in  their 
kinds  as  they  grew  and  arose  by  the  occupiers  of  the  said  eight  acres  of 
land.*'  The  2d  count  was  the  same  as  to  the  tithe  of  potatoes^  and  the  3d 
as  to  the  tithe  of  com.  The  cause  was  tried  before  Rookb  J.  at  the  last  as- 
sizes for  the  county  of  York,  and  a  general  verdict  found  for  the  plaintiff, 
with  50«.  damages. 

Shepherd  Seijt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  be  had,  objecting  that  the  allegation 
in  the  1st  and  2d  counts,  with  respect  to  turnips  and  potatoes,  was  not 
proved,  and  could  not  he  proved,  inasmuch  as  the  cultivation  of  both  theae 
articles  was  introduced  into  this  kingdom  subsequent  to  the  statute  of  Ed. 
6.  He  urged  that  the  plaintiff,  by  the  form  of  his  allegation,  had  bound 
himself  to  prove,  not  merely  that  tithe  was  paid  or  payable  for  these  lands 
40  years  before  the  passing  of  the  statute,  but  that  the  tithe  of  turnips  and 
potatoes  was  pud  or  payable  j  whereas  all  writers  upon  the  subject  con- 
sidered both  turnips  and  potatoes  as  having  been  first  cultivated  in  Uiia  king- 
dom at  a  period  subsequent  to  that  at  which  the  plaintiff  alleged  tithe  to 
have  been  paid  for  them.  He  insisted,  therefore,  that  in  the  absence  of  evi- 
dence to  support  the  two  first  counts,  the  presumption  of  law  was  against 
the  plaintiff,  and  that  he  could  not  retain  his  verdict  on  these  counts. 

But  the  court  said,  that  the  true  construction  of  the  statute  of  Ed.  6.  was 
that  if  the  lands  charged  were  subject  to  the  payment  of  titiie  within  the  pe- 
riod pointed  out  in  the  statute,  that  was  sufiicient  to  prove  the  allegation  in 
declarations  of  this  kind  and  to  support  the  plbintiff*s  action ;  that  if  it  were 
dear  that  nothing  but  wheat  had  ever  been  sown  upon  this  land,  still  that 
would  not  preclude  the  tithe  of  other  titheable  produce  being  taken  -,  and  that 
as  no  evidence  had  been  offered  at  the  trial  to  prove  that  turnips  and  potatoes 
were  not  cultivated  previous  to  the  statute  of  Ed.  6.  they  could  make  no  such 
presumption  against  the  justice  of  the  case,  even  though  such  a  foct  might 
be  asserted  by  persons  who  had  written  upon  the  subject.  They  added,  tint 
whatever  might  be  the  case  with  respect  to  potatoes,  their  own  information 
led  them  to  believe  that  turnips  were  in  cultivation  in  this  country  before 
the  Stat,  of  Ed.  6.  Rule  refosed  (I). 

(1)  Vide  AfUckel  V.  mtOer,  mUe,  p.  37).  See  also  fftOUweU  v.  Trtq^pm^  on  tMker 
point,  port,  T.  1809. 
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T.  46  Geo.  3.    1806.  1806. 

Askew  V.  CIreenhow.    [2  Price,  314.]  y<^v^^ 

IN  this  case  the  defendant  set  up  several  moduses.    By  the  decree  made  AfoAaetotltf.for 
on  the  hearing  of  this  cause^  bearing  date  16th  May,  1806,  it  was  or-   ^^^^5,]*°**'' 
dered  and  decreed  by  the  court,  that  the  plaintiff  shoold  forthwith  proceed   y^  ^^  not°^* 
to  a  trial  at  law  on  the  following  issue  j  to  wit,  whe^er  there  was  not  ceed  four ;  l«. 
then,  and  from  time  immemorial  had  not  been  paid  and  payable  to  the  where  the  nnm- 
rector  of  the  parish  of  Oreystock,  in  the  county  of  Cumberland,  for  the  time   ^^^^^^  **" 
being,  yearly  and  every  year,  for  and  in  lieu  of  the  tithe  of  lambs,  the  seve-   ^^  ^  where 
ral  nwduses  or  customary  payments  following,  except  as  to  two  houses,  one  the  namber  did 
called  Harrison's  tenement,  the  other  called  Threlkeld  Hall;    viz,  one  not  exceed  tiz ; 
penny  for  each  lamb,  when  the  number  did  not  exceed  four ;   one  shilling  ^'  ^  ^^J?*im 
where  the  number  did  not  exceed  five ;  one  shiUing  and  eightpence  where  ncJ^SlSe^ 
the  number  did  not  exceed  six ;  one  shilling  and  ninepence  where  the  num-  yen .  i,.  iq£ 
ber  did  not  exceed  seven ;  one  shilling  and  tenpence  where  the  number  did  where  the 
not  exceed  eight ;  one  shilling  and  eleven  pence  where  the  number  did  not  °^°°|^  ?^^  ^^ 
exceed  nine  j  and  two  shillings  where  the  number  did  not  exceed  ten.  l#?Tw.  iSe« 

That  such  issue  should  be  tried  on  a  feigned  action,  to  be  brought  in  the  the  mimber  fid 
office  of  pleas  in  this  court  by  the  said  plaintiff  against  the  said  defendant,  to  not  exceed 
be  tried  at  the  next  assizes  for  Cumberland;  that  the  said  defendant  was  "^J^'  •nd2«. 
forthwith  to  appear  and  name  an  attorney  in  the  said  office  of  pleas,  accept  bor^dmit"'"* 
declaration,  and  plead  to  issue  therein,  so  as  the  same  might  be  tried  as  di-  ceed  ten  •  held 
rected  ;  at  which  trial,  the  depositions  of  such  of  the  witnesses  talcen  in  not  nnk|  and 
this  cause  as  should  he  dead  or  unable  to  travel  to  the  assizes,  should  be  Mnttoanime. 
read  in  evidence  on  behalf  of  the  said  parties,  and  the  judge  before  whom 
the  said  trial  should  be  had  was  at  liberty  to  endorse  the  poiiea  as  to  any 
special  matter  that  might  arise  on  the  said  issue,  as  he  should  think  proper. 
And  it  was  further  ordered  that  it  should  be  referred  to  the  deputy  re- 
membrancer to  settle  the  issue,  in  case  the  parties  should  differ  about  the 
same ;  and,  for  that  purpose,  all  deeds,  books,  papers  and  writings  in  the 
custody  or  power  of  the  said  parties,  to  be  produced  before  the  deputy  re- 
membrancer, (on  oath,  if  required)  and  the  same  to  be  produced  on  the 
trial  of  the  said  issue,  of  which  notice  should  be  given,    llie  cause  to  be 
continued  in  the  paper  of  causes  till  the  return  of  the  postea,  until  which 
time  all  further  directions  to  be  reserved. 

And  redting  that  the  parties  having  proceeded  to  such  trial  in  pursu- 
ance of  the  decree,  and  that  the  jury  had  found  a  verdict  against  the  mau 
dutes  stated  in  the  issue,  and  that  an  order  which  had  been  obtained  for  a 
new  trial  had  been  discharged  ;   on  the  cause  coming  on  for  further  di- 
rections, the  said  decree  and  poitea  having  been  opened,  and  counsel  heard, 
it  was  ordered,  that  it  be  referred  to  the  deputy  remembrancer  to  take  an 
account  of  what  was  due  to  the  plaintiff  from  the  defendant  for  tithes,  since 
Ist  January  1800 :  to  make  to  each  party  all  reasonable  allowances  in 
taking  the  account ;  defendant  to  be  examined  on  interrogatories  touching 
the  truth  of  such  account,  and  the  deputy  remembrancer  to  be  armed  with 
.  a  commission  for  that  purpose,  and  one  or  more  commissions  to  issue 
into  the  country  for  the  examination  of  witnesses  in  aid  of  the  account ;  the 
deputy  remembrancer  to  make  his  report,  and  the  cause  to  be  continued 
till  the  coming  in  of  that  report }  till  which  time  the  consideration  of  the 
costs  in  equity  to  be  reserved,  and  the  deputy  remembrancer  to  tax  the 
plaintiff  his  costs  at  law,  to*  be  paid  by  the  defendant ;  all  papers,  &c.  to 
be  produced  on  the  trial  of  the  issue. 


H.  47 
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WV.W  Phillip*  ▼.  Davie*.     [8  fi^st.  178.] 

lo  an  aedon  on  HpHIS  was  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  13.  by  ibe  impropriator, 

theatatote  2  &  i    ^j^,  recover  the  treble  value  of  the  tithe  of  corn  omitted  to  be  set  oat  by 

for  the  treble'  ^^^  defendant.     At  the  trial  before  Le  Blano  J.  at  Shrewsbury^  the  de» 

valae  of  tithe-  fence  set  up  was  a  custom  to  set  out  the  eleventh  mow  of  corn  instead  of 

corn,  omitted  the  tenth  :  and  after  this  had  been  established  by  many  witnesses  as  the 

to  be  set  oat,  oustom  which  had  in  fact  always  prevfdled  in  the  parish  (according  to 

for  the  deA»d-  ^^^^  custom  the  tithe  had  in  this  instance  been  set  out),  and  it  appeared 

ant  to  abeir  the  to  the  learned  judge  that  there  was  a  reel  question  of  right  to  be  tried  be- 

existence,  in  tween  the  parties^  he  nonsuited  the  plaintiff,  on  the  ground^  that  an  actioa 

fact,  of  a  OM-  iQ  recover  a  penidty  was  uot  a  proper  form  of  action  to  try  a  substantial 

rUh  to  letocit  ^l^^^'on  of  rights  but  that  this  fell  within  the  princiide'  of  those  cases  on 

the  11th  in-  ^^  game  laws^  where  it  had  been  determined  that  a  question  of  boundary 

stead  of  the  between  two  manors  aliould  not  be  permitted  to  be  tried  in  an  action  for  a 

lOth  mow,  for  penalty. 

w^l^M  eidi^^  ^^^^^^  ^^^-  mo^ed  in  the  last  term  to  set  aside  the  nonsuit ;  and  ar. 
fence  of  aiich  fP'^  tb^^i  whether  or  not  the  rule  had  been  properly  laid  down  in  those 
a  custom  is  cases  on  the  game  laws^  at  any  rate  it  did  not  apply  to  the  present  case : 
proncrly  tnabk  for  the  4th  Section  of  ibe  act  looks  to  the  trial  of  questions  of  rights  and 
!^o!L  thoQidi  P'*^^^^^  ^^^  °^  person  shall  be  compelled  to  pay  tithes  for  any  lands^ 
penal  in  iu  Ml*,  v^ich  by  the  Statute,  or  by^uiy  privilege  or  prescription,  «re  not  chai^« 
tore :  biriof  able  with  such  tithes,  or  that  shall  be  dischai||;ed  by  any  composition  real, 
giyen  to  the  Xo  ascertain  such  privileges,  therefore,  it  is  necessary  to  enter  into  evi- 
and  h'ulniy^'  denoe  of  them  upon  the  trial :  so  it  is  considered  by  Lord  Cokb.  And  if 
remedy  at  (»m-  ^'^^  ^^^  of  exemption  may  be  given  in  evidenoe«  there  is  no  reason  for  ex- 
mon  law  for  eluding  evidence  of  any  other.  In  Buller's  Nisi  PriuSy  the  different  kinds 
anbtraction  of    of  defence  are  enumerated. 

^tithe  due  Wben  the  report  was  made,  and  eause  was  to  have  been  shewn  in  this 

term  by  Dauneey  and  Abhottj 

Lb  Blako  J»  having  consulted  with  the  rest  of  the  court,  .said  that  he 
had  been  misled  at  the  trial  by  -the  supposed  analogy  between  this  case  and 
those  upon  the  game  laws  ;  but  upon  consideration  there  appeared  to  be 
these  material  distinctions  between  them.  This  is  an  action  by  the  party 
grieved  who  is  the  owner  of  the  tithes )  whereas  actions  for  penalties  on 
the  game  laws  are  brought  by  conunon  inforaters.  Also  questions  of 
boundary  and  of  manors  are  triable  in  other  actions,  more  af^ropriate  to 
the  trial  of  such  questions  than  an  action  for  a  penalty  \  hot  this  action  for 
the  treble  value  on  the  statute  of  £d*  6.  is  the  only  common  law  remedy 
for  asserting  the  party's  right  to  take  the  tithes. 

The  other  judges  concurred  in  opinion  that  the  validity  of  the  custom 
was  fit  to  be  tried  in  this  action ;  which  it  was  observed  had  not  been  de- 
iemuned  5  the  triid  having  been  stopped  before  it  had  gone  to  that  extent. 

Bxile  absolute. 

T.  1807«    C.  P, 
Cobbi  Qerk,  v.  Sdbg.    [2  New  Rep.  466.]     6  Rqp.  163. 

A  parson  b  not  IX^fS  wus  an  action  on  the  case  brought  %y  the  pkintiff  as  rector  of 

*°  h?*titiS^*''  Ig^ham,  in  the  courity  of -Kent,  against  the  defendant,  as  occupier  of 

k»me  by^ery  ^^^^^ii^  ^^^  ^^  ^^^  parish,  for  obstructing  a  way  by  which  tfie  plaintiff 

road  which  the  '<^med  a  right  to  carry  off  the  defendant's  farm  the  tithes  of  wheat  grown 

fiumer  himself  in  a  close  called  the  Seven  Acres.     At  the  tHal  before  RIacdokald  C.  B. 

^^'^ti^'^^^n*  ^^  ^^  ^^^  spring  assizes  for  Kent  it  appeared,  that  the  only  way  out  of  the 

fiu^.  ^^Scmble  '^^^^  Acres,  was  a  private  occupation  way  over  the  defendant's  own  land^ 

that  he  may  which,  after  leaving  a  place  called  ttie  Moat  on  the  right  hand^  where  the 

only  use  such  defendant's  house^  yard,  and  barns  stood,  continued  nearly  in  a  direct  line 

road  as  the  far-  ^y^^  ^^^  defendant's  farm  to  the  public  road  from  Tunbridge  to  Seven 

mer  does  for  rf^Va  • 

the  oGcupalion  uaas ; 

•f  ths  chyse  in  which  the  tithes  grair. 
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Oaks ',  dUit  the  nMd  pbetnicted  turned  to  tbe  right  out  of  the  same  occtt*- 
patlon  way  by  the  Moat,  leaving  it  on  the  left  huid,  and  continued  over  the 
defendant's  land  to  ano^er  part  of  the  same  public  road,  with  which>  after 
passing  throt^h  a  gate^  odled  Scatswood  gate»  it  communicated  at  Ivy 
Hatch  I  that  the  shortest  way  into  the  public  road  was  by  the  first  menti-* 
oned  occupation  way,  but  the  shortest  way  to  the  rectory  was  by  Scatswood 
gate  j  and  that  the  gate  leading  into  the  Moat  stood  in  the  latter  way 
though  hot  a  few  yards  only  from  the  former  ',  that  the  tithes  having  beeu 
under  composition  for  many  years^  no  tithe  waggon  had  used  either  way« 
but  that  52  years  ago  the  tithes  were  taken  in  kind  for  three  years>  and  the 
rector's  waggon  then  went  to  Scatswood  gate  -,  that  the  Scatswood  road 
had  existed  as  a  beaten  carriage  road,  longer  than  a  witness  78  years  of  age 
oould  remember^  and  that  Scatswood  gate  had  never  been  knows  lo  be 
locked }  that  oue  Taylor,  who  occupied  the  Seven  Acres  before  the  de-^ 
fendant,  lived  at  Ivy  Hateh,  bnt  rented  a  barn  apoa  the  Scatswood  road 
near  tbe  Moat ;  that  he  and  his  workmen  always  used  that  road  in  the  €»!•• 
tivation  of  the  Seven  Acres,  and  also  in  carrying  tbe  produce  to  toarket, 
bnt  that  the  com  was  never  carried  that  way  in  the  straw/ but  lodged  in  the 
barn  near  the  Moot,  where  it  was  threshed  ;  that  the  defendant  always  used 
the  Scatswood  road  for  the  purposes  of  cidtivating  the  lauds  on  each  side  of 
it;  of  going  to  Ivy  Hatch,  and  of  carrying  tbe  produce  of  the  Seven  Acres 
to  market  at  Seven  Oaks  and  Maidstone ;  but  that  he  never  carried  the 
com  in  the  straw  beyond  the  Moat  |  that  the  hedges  on  the  sides  of  the 
public  road  were  so  mack  overgprown  that  a  waggon  folly  loaded  ootdd  not 
pass  without  being  subject  to  have  the  sheaves  torn  off,  and  that  the  land 
on  both  sides  of  it  belonged  to  the  defendant ;  that  the  obslmction  com-* 
plained  of  vbbs  the  loddng  a  gale  upon  the  Scatswood  road,  immediately  be- 
yond tiie  gale  leading  into  die  Momt  His  lordship  toU  the  |ary  that  on 
this  evidence  the  matter  resolved  itself  into  a  point  of  law  5  that  the  parson  ' 
had  a  right  to  me  the  sasne  voad  for  carrying  his  tenth  part  as  the  occu- 
pier had  liir  carrying-  his.  nine  parts  when  he  had  occasioa  to  carry  them  off 
the  premises ;  and  these  was  no  evidence  of  the  tithes  having  at  any  time 
been  carried  by  tiie  pdbMc  road,  and  that  the  plaintiff  had  proved  that  for 
three  yeast,  69  years  ago,  titie-com  waa  carried  by  the  road  which 
Ae  pkdotiff  datmed  j  that  this  road  was  proved  lo  be  a  coMDon  track  by 
whsdi  all  ether  parts  of  ike  produce  of  the  fann  when  carried  in  this  dvee** 
tion  were  taken  into  the  great  road ;  aad.  ke  tlioughA  the  plaintiff  entitled 
a»  a  ver£et ;  whseii  the  jury  gave  with  one  lartking  damages. 

A  rule  having  been  obtained  calling  upon  Ike  |daintiff  to  shew  cause  why 
a  new  trial  shoukt  not  be  had,  the  above  fiiets  and  opinion  of  tiie  Lord  Chief 
Ikipoii  were  stated  upon  his  report,  who  also  referred  So  the  case  af  Bos'^ 
worth  \.  Lnnttick(l). 

Besi  seijt.  shewed  cause.  It  was  eonteaded  at  the  trial,  that  tbe  reetov 
had  only  a  right  to  use  that  road  which  the  farmer  used  for  carrying  the 
nine  parts.  But  this  rule  cannot  ahn^is  apply,  since  the  ftirmer  and  the 
rector,  from  the  rehttm  situatsan»  of  their  own  houses,  cannot  always  use 
the  same  road.  In  the  present  case  the  reetor  passes  the  farm  boose  to 
get  to  the  aeetosy  ;  if  dierefiore  he  waa  to  be  confined  to  tiie  road  used  by 
tlie  ^utrner  for  carrying*  tbe  nine  parts,  he  could,  have  no  road  to  the  tec** 
tory.  The  sensible  nSb  is  this,  that  die  reetor  must  have  some  road^  and 
he  may  nse  any  nmd  used  by  the  farmer  himself^  provided  he  does  no  mia* 
chief.  Tbe  road'  olaimed  is  a  oomnioii  beaten  track,  and  waa  madfr  so 
long  ago  tkat  a  witness.  78  years  of  age  could  not  remember  its'  oommence^ 
meat.  Aa  the  titiMs  kad  been  numy  yeara  under  composition  it  was*  im- 
possible to  give  more  evidenee  of  usage  thssi  was  prodded  ;  and'tiie  only 
witoess  who  oould  be  produced  proved'  that  when  the  ttthea  were  tahm  iit 
kind  62  years  ago,,  thia  road'  was  used.  It  is  clear  that  the  plaintiff  had  a 
right  to  go  to  the  fieurm  house ;  and  if  so  why  was  he  bound  to  turn  his 
waggon  round  and  go  the  other  road  ?  He  cotdd  do  no  injury  to  the  fiurmer 
by  going  the  road  claimed,  and  the  other  road  was  feurUier  round.    It  is 

(1)  jinu,  p.  310.  true. 
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true,  the  farmer  may  at  any  time  stop  up  this  road :  and  in  tttch  case  it 
would  cease  to  be  a  road,  fiat^while  it  continues  a  road,  the  rector  has  a 
right  to  use  it.  in  an  indictment  tried  at  Kingston  before  Mr.  J.  Heath 
against  some  persons  for  obstructing  excise,  officers  ;  it  was  contended  that 
the  excise  officers  who  were  going  to  search  a  melting  house,  were  using  a 
road  not  commonly  used  for  going  to  the  melting  house,  but  only  for  the 
dwelling  house  :  the  judge  compared  the  case  to  that  of  tithes,  which  he 
said  might  be  carried  by  any  road  used  for  the  general  purposes  of  the 
farm  3  and  witnesses  were  examined  to  prove  whether  the  fomily  ever  used 
the  road  for  any  purposes. 

Bayley  serjt.  was  stopped  by  the  court. 

Sir  Jambs  Mansfield  C.  J.  The  genentl  rule  which  has  been  alluded 
to  is  confined  to  the  dose  in  which  the  tithes  arise,  it  does  not  follow 
that  the  rector  is  entitled  to  go  over  any  other  lands  of  the  former  which 
are  used  by  him  as  a  road.  Here  is  a  road  by  the  farm  house  down  to  the 
public  road  by  which  the  parson  might  have  gone.  When  the  fanner 
brings  his  nine-tenths  home  he  comes  no  farther  than  his  own  farm  yard : 
he  has  therefore  no  occasion  to  use  that  road  to  carry  his  nine  parts.  The 
question  is,  whether  the  parson  has  a  right,  because  the  farmer  uses  the 
-  other  road,  to  use  it  too  ?  There  is  scarcdy  any  evidence  in  support  of  the 
claim.  There  could  indeed  be  but  little  :  and  the  general  evidence  is  only 
that  the  road  claimed  was  used  by  the  fanner.  The  question  has  never 
been  submitted  to  a  jury.  The  plaintiff  therefore  must  maintain  this  point, 
that  whatever  road  the  farmer  uses  for  his  own  convenience  and  occupation 
of  his  farm,  though  not  the  usual  road  from  the  close  in  question,  and 
though  there  is  another  road^  the  parson  may  use  also.  I  never  thought 
that  the  parson  in  taking  his  tithes  had  a  right  to  use  any  rood,  but  that 
which  the  farmer  used  in  taking  his  nine  parts  :  I  never  supposed  that  the 
parson  had  a  right  to  use  any  other  road  because  the  farmer  used  it  for 
other  purposes.  In  this  case  the  road  claimed  by  the  plaintiff  b  not  used 
by  the  farmer  for  carrying  his  nine  parts,  and  there  is  another  road  which 
the  parson  may  use.  The  tithe  has  been  under  composition ;  and  the  pub- 
lic road  is  bad.  I  do  not  see  however  how  the  plaintiff  can  daim  the 
road  in  question  except  by  prescription  ;  he  does  not  do  that,  and  there  is 
very  little  evidence  to  support  it.  The  case  was  treated  at  the  trial  as  a 
matter  of  law ;  that  the  parson  had  a  right  to  use  any  road  used  by  the 
farmer.     I  think  therefore  that  there  should  be  a  new  trial. 

Heath  J.  I  cannot  accede  to  the  doctrine  contended  for,  though  I  agree 
to  the  doctrine  that  the  parson  may  use  the  same  road  that  is  used  for  the 
nine  parts:  I  think  that  the  parson  should  have  gone  the  nearest  way  to 
the  public  road.  The  farmer  may  stop  up  the  road  if  he  thinks  fit :  or  he 
may  sell  any  part  of  it.  The  Chief  Baron  did  not  leave  the  case  to  the 
jury,  but  treated  the  matter  as  a  question  of  layr«  I  think  therefore  that 
there  should  be  a  new  trial. 

RooKB  J.     I  am  of  the  same  opinion. 

Chambrb  J.  A  fiirmer  often  uses  *  ways  in  a  variety  of  directions  leading 
to  the  public  road.  If  the  parson  be  entitled  to  any  of  them  it  may  occa- 
sion great  inconvenience.  It  appears  to  me,  that  the  fi^ts  stated  in  the 
case  before  Lord  Chief  Baron  Eyes  (Bosworih  v.  Limhrick)  tend  to  shew 
the  inconvenience  which  might  arise.  I  think  that  the  rule  goes  no.fnr- 
ther  than  this,  that  the  tithe  owner  is  entitled  to  make  use  of  the  road  ordi- 
narily used,  for  the  ordinary  occupation  of  the  close  in  which  the  tithe  is 
taken.  The  situation  of  the  roads  in  this  case  rather  affords  evidence 
against  the  plaintiff.  The  plaintiff  is  entitled  to  the  ordinary  occupation 
way  used  for  the  dose  in  question ;  and  the  direct  road  is  the  way  which 
the  ficrmer  says  the  plaintiff  ought  to  go. 

Rule  absolute  for  a  new  trial. 


T.47 
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Doe,  on  the  demise  of  Thomas  God/reu  Lushmgioii  v.  The  Biehop       ^-^^^^ 

of  Llandaffcoid  others.     [2  New  Rep.  491.] 

THIS  was  an  ejectment  brought  in  pursuance  of  a  direction  in  a  decree   Where  a  rec- 
of  the  court  of  chancery,  in  order  to  ascertain  whether  the  devise  in  j^'T'  ^th  the 
the  will  of  the  rev.  James  Stephen  Lushmgton,  of  the  date  of  the  26th  of  ^Jjj  ^^ 
Dec.  1794^  of  the  manor  of  Rodmersham,  alias  St  John's  Hole,  with  the  ^thet/  oUati- 
appurtenances,  and  of  the  several  lands,  hereditaments,  and  premises,  si-  odi,  rights,  and 
tuate  at  Rodmersham,  Bapchild,  Murston,  and  Tong,  and  of  the  rectory  ^ppurtenaiicei 
appropriate  of  the  parish  church  of  Rodmersham,  with  the  appurtenances,   ^'^Sla!!^ 
and  the  tithes,  obventions,  oblations,  pensions,  and  portions  to  the  said   ttecoontvof^ 
rectory  belonging,  had  been  revoked,  and  whether  any  and  what  part  thereof  Kent,  had  for- 
were  of  gavelkind  tenure,  or  descended  according  to  the  rule  of  the  com-   ^^^j  been 
mon  law.  SSoL^f  ^" 

At  the  trial  before  the  Lord  Chief  Baron  at  the  last  assises  for  Kent,  the   religious  house, 
jury  found  a  verdict  for  the  plainti£f  for  one-sixth  part  of  all  the  premises   and  upon  the 
in  question,  except  the  rectory,  and  for  the  whole  of  the  rectory,  subject  dissolution  had 
to  the  opinion  of  the  court  on  the  following  case  :^The  reverend  James  w**u:*"*u**o 
Stephen  Lushington,  at  the  time  of  making  and  publishing  of  his  will   ^^  pmon  his 
and  of  his  death,  was  seised  in  fee  simple  of  the  manor,  land,  premises,   heirs  and  as- 
and  rectory  in  question.     By  his  will,  duly  executed  and  attested,  of  the  ngnsi/M  emfUe, 
26th  of  Dec.  1704/  the  said  rev.  James  Stephen  Lushington  devised  all   ^^^I^^J*^'" 
his  manors,  messuages,  lands,  tenements   and  hereditaments,  situate  in   holden^  that 
the  several  parishes  of  Rodmersham,  Bapchild,  Milton,  Swade,  Murston,    the  appn>prla- 
King's  North,  Mersham,    Sevingtou,   and  Tong,   or  elsewhere  in   the   tion  to  the  re- 
county  of  Kent,  with  the  appurtenances,  whereof  or  wherein  he  had  any  !|j^  ^^o^ 
estate  or  interest  in  possession,  reversion,  remainder  or  expectancy,  which  ^^  o^sAu!'^^ 
he  had  any  power  to  dispose  of  (other  than  what  was  customary  or  held  by  tenure  of  the 
copy  of  court-roll)  unto  his  wife  Mary,  the  Lord  Bishop  of  Landaff,  sir  lands  belonging 
Stephen  Lushington,  hart.,  and  Edmund  Henry  Lushington,  their  heirs,   ^  therectory, 
executors,  administrators,  and  assigns,  upon  trust  for  sale,  and  to  apply  ^  ted^bvMdbe 
the  produce  unto  and  for  the  benefit  of  his  younger  children  WiUiam  John,   crown,  th^  he- 
Stephen  Rumbold,  Hester  Paulina,  Dorothy  Christian,  James  Lane,  and   came  descend- 
Charles  May,  in  equal  proportions.     In  Hilary  term  I8OI,  a  common  re-   ible  according 
CO  very  was  suffered  of  all  the  premises  in  question,  in  which  George  Ellis  ^  ^  ^tf^" 
appears  to  have  been  demandant,  Edward  Henry  Lushington  tenant,  and   bnfwiS!^  * 
the  said  James  Stephen  Lushington  vouchee.     On  the  17th  June  IdOl,  the  spect  to  the 
testator  died,  leaving  the  plaintiff  Thomas  Godfrey  Lushington  his  heir  at  tithes,  as  no 
law,  and  the  said  Thomas  (jodfrey,  Edmund  Henir,  William  John,  Stephen  laynMn  was 
Rumbold,  James  Lane,  and  Charles  May,  his  heirs,  according  to  the  rule  StCw  unSl^Sia 
of  gavelkind  descent ;  all  the  lands  and  premises  in  question,  except  the   ^Snolution  of 
rectory  and  tithes,  are  of  gavelkind  tenure.     But  it  was  contended  on  the  themonasteiiea 
part  of  the  plaintiff,  that  the  rectory  and  tithes  descended  to  him  as  heir  to   (previously  to 
the  testator,  according  to  the  rule  of  the  common  law,  and  are  hot,  as  al-  J^iS^Al 
leged  by  the  defendants,  subject  to  the  custom  of  gavelkind.     On  the  part  chnrdO    thev 
of  the  defendants  it  was  submitted,  that  the  tenant  to  the  prtecipe  in  the  re-  could  not  be 
covery  in  Hilary  term  1801,   was  mis-described,  being  called  Edward  allhcted  by  any 
Henry  Lushington,  and  his  real  name  being  Edmund  Henry  Lushington,  ^^'^^j'^  ^^a^ 
which  vitiated  the  recovery,  and  that  the  devise  in  the  wiU  stood  unre-  ^^  ^^   ^* 
voked.    To  shew  the  misnomer  of  the  tenant  to  the  prtccipe  they  produced  must  descend 
indentures  of  lease  and  release  of  the  11th  and  12th  February  1801,  the  according  to 
lease  expressed  to  be  made  between  the  said  rev.  James  Stephen  Lush-  ^^®  "'*■  ^^  *• 
ington,  of  the  one  part,  and  Edward  Henry  Lushington  esq.  of  the  Mid-  ***™"'®*    ^* 
die  Temple,  London,  of  the  other  part ;  and  the  release  being  of  three  parts, 
expressed  to  be  made  between  the  said  James  Stephen  Lushin^(ton  of  the 
first  part,  the  said  Edward  Henry  Lushington  of  the  Middle  Temple,  esq. 
of  the  second  part,  and  George  Ellis,  gent,  of  the  third  part,  whereby  the 
said  manor  of  Rodmersham  aiid  other  the  premises  comprised  in  this  eject- 
ment 
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1Q07.         ment  (beiD?  part  of  the  hereditaments  and  premises  devised  as  hereiobefor€ 

nos,  DIM.       mentioned  by  the  will  of  the  said  James  Stephen  Lnshington)  were  by  him 

LusHiNQxoNy    the  said  James  Stephen  Lushingtoo  granted^  baigained,  sold,  r«leasedj  and 

THE  BISHOP     confirmed  to  the  said  £dward  Henry  Lashington^  (ormentioned  so  to 

OF  LLANDAvr.  be^)  to  hold  unto  the  said  Edward  Henry.  Lushington  and  his  heirs,  la  the 

use  of  the  said  Edward  Henry  Lushington  and  his  heirs,  to  the  intent  thai 
the  said  Edward  Henry  Lushington  might  become,  a  good  and  perfect 
,  tenant,  so  that  one  or  more  good  and  perfect  common  recovery  or  reco- 
veries, with  double  voucher,  might  be  had  and  executed  -,  wherein  the  said 
George  Ellis  was  to  be  demandant,  the  said  Edward  Henry  Lushington 
tenant,  and  the  said  James  Steiphen  Lushington  vouchee ;  and  which  said 
recovery  or  recoveries  it  was  thereby  declar^  should  enure  to  certain  uses 
therein  expressed.  They  then  proved  that  Edmund  Henry  Lushington, 
mentioned  by  the  testator  in  the  said  devise,  one  of  the  sons  of  the  testator^ 
a  defendant  in  this  cause,  and  then  present  In  court,  was  the  person  named 
in  the  a1>ove  mentioned  deeds  and  recovery  Edward  Henry,  and  that  he 
was  the  person  who  appeared  at  the  bar  of  the  court  of  common  pleas  as 
tenant ;  that  he  was  of  the  Middle  Temple,  as  described  in  the  indentures 
of  lease  tod  release,  and  that  there  was  no  person  of  the  name  of  Edward 
Henry  Lushington  a  mendber  of  that  society.  That  the  said  Ednmnd 
Henry  executed  the  said  deeds  by  signing  E.  H.  Lushington  only  >  that  he 
was  bapdz&d  by  the  name  of  Edmund ;  that  in  the  entries  of  his  admis^on 
at  Queen's  College,  Cambridge,  and  the  Middle  Temple,  he  was  named  Ed- 
mund ;  and  that  he  was  never  known,  nor  did  he  ever  pass  by  the  name  of 
Edward  Henry  Lushington. 

In  support  of  the  claim  of  Thomas  Godfrey  Liishington  to  the  whole  of 
the  rectory,  it  was  proved  that  the  said  rectory  and  church  of  Rodmersham^ 
and  all  lands,  tenements,  glebe,  tithes,  oblations,  and  other  rights,  com- 
modities, emoltiments,  and  appurtenances  whatsoever  thereunto  belonging 
in  the  said,  county  of  Kent,  were  parcel  of  the  late  preceptory  or  com- 
mendatory of  West  Peckham  in  the  same  county  of  Kent^  and  belonged  to 
the  priory  or  hospital  of  St.  John  of  Jerusalem  in  {England ;  and  that  upon 
the  dissolution  of  that  hospital  they  were  given  and  granted  by  kipg  Henry 
the  eighth  to  John  Pordage  his  heirs  and  assigns  for  ever,,  as  fully,  freely, 
and  entirely,  and  in  as  ample  manner  and  form  as  the  late  prior  of  the  said 
late  hospital  of  St.  John  of  Jenraalem  in  England,  or  any  one  or  more  of 
his  predecessors  in  the  right  of  that  priory  at  any  time  before  the  dissolu- 
tion of  the  same,  or  before  that  priory  came  to  the  crown,  held  and  enjoyed 
the  same  rectory  and  tithes ;  to  hold  of  his  said  majesty,  his  heirs  and  suc- 
cessors in  capite,  by  the  service  of  the  twentieth  part  of  a  knight's  fee. 

The  questions  for  the  oplnibn  of  the  court  were,  whether  the  evidence  of 
the  misnomer  of  the  tenant  to  the  precipe  waa. rightly  admitted;  and  if 
rightly  admitted,  whether  such  misnomer  prevented  the  recovery  of  Hflarr 
term  I80t^  firom  revoking  the  dievise  of  the  premises  comprised  in  the  said 
recovery ;  and  whether  the  rectory  and  tithes  of  Rpdmersham  were  subject 
to  the  custom  of  gavelkind,  or  descended  according  to  the  rule  of  the  com- 
mon law. 

If  the  court  should  be  of  opinion  that  such  evidence  ought  not.  to  have 
been  receiiced,  or  heing  received  that  it  did  not  prevent  t^e  recovery  frouk 
operating  as  9  revocation  of  the  devise  of  the  premises,  the  verdict  to  stand 
for  the  lessors  of  Che  plaintiiTFor  the  entire  rectory,  provided  the  court 
shpuld  think  that  it  wa3  not  sutyect  to  tlie  custom  of  gavelkind  -,  and  if  the 
court  shoukl  be  of  opinion,  that  tbe  rectory  was  subject  to  the  custom  of 
gavelkiqd^tthen  for  only  1-Uth  of  the  rectory:  and  as  to  the  rest  of  the 
premises  u^  the  declaration,  the  verdict  to  be  fbr  him  for  l-6lb  partof  snch 
premises.  If  the  court  should  be  of  opinion  that  such  evidence  ought  td 
have  been  receivedj,  and  that  it  did  shew  that  the  recovery  did  not  operate 
as  a  revocation  of  the  will»  then  a  nonsuit  to  be  entered. 

This  case  was  twice  argued,  first  in  Trinity  term  1806;,  by  Sesi  serjt.  Ibr 
the  lessor  bf  the  plaintiff,  and  Bayley  serjt.  fbr  the  deftndanti  ;  and  again  iki 

Trinity 
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Tfinitj  term  1807>  by  Williams  aerjt.  Fmp  tbo  former,  axul  ShBfJterd  aerji.        1807. 
for  the  latter.  ^^  »»«• 

Arguments  for  the  lessor  pf  the  plaiatifif.— The  first  question  i8»  whether   »*"»»»»<*^«*''» 
the  misnomer  of  Edaiund  Henry  Lushington  in  the  oonv^yaace  to  the     ^n^  wsbof 
tenant  to  the  pr^cipef  and  in  the  recovery,  will  aSect  the  validity  of  the  re-   of  i«LAVDAFr« 
oovery  |  the  second,  whether  supposing  ^a  recovery  to  be  iovali4«  it  will 
operate  as  a  revocation  of  tl^e  wiU  \  and  the  third,  whether  the  rectory  be 
descendible  according  to  the  custom  of  gavelkind,     ist,  In  this  case  all 
the  parties  to  the  recovery  are  estopped  fpom  saying  that  the  nume  is  Ed- 
mund;  for  the  judgment  in  a  commou  recovery  is  of  equal  force  with  a 
judgment  in  an  adversary  suit.    Figott  on  Recov.  ^23.    Cruise  on  Becov. 
fleet.  248.    Bull  v.  fFyatt,  Cro.  Car.  388.    And  it  was  holdea  by  Scbopjb  J, 
that  where  a  fine  was  levied  to  R,  and  S«  his  wife,  (her  real  name  being  J.) 
remainder  to  the  right  heir  of  R. ;  that  the  sop  of  R.  by  a  former  wife  was 
estopped  in  an  assize  brought  against  J.  from  saying  that  her  name  was  J* 
when  his  father  wa3  joined  in  the  fine  levied  to  her  by  the  name  of  S.    Bro. 
Abr.  tit.  Estoppel,  .113.     Feoffment  de  Terres,  20.     Fines  Levy  deTerre> 
117.    Fine  and  recovery  are  mentioned  as  matters  of  estoppel,  Co.  Lit. 
352.  a.  So  in  the  csise  of  Henriques  and  others  v.  l%e  Duii:h  We»t  India  Com* 
pony,  in  error^  2  Ld.  Raym.  Ig^.  which  was  a  ^ire  foofv  upon  a  leoog* 
zance  of  bail,  it  was  holden  that  the  defendant  was  estopp^  by  hi»  reeogT 
stance  from  saying  that  the  plaintiffs  were  not  a  corporation.    In  2  Leon. 
11.  pi.  17.  where  a  lease  was  n^ade  by  indentiire  to  begin  after  the  expira* 
tion  of  a  l^ase  to  D.,  the  lessor  in  an  action  of  covenant  by  the  second 
leasee  said,  that  there  was  no  such  person  in  rtrum  naiwra  as  IX;  hnX  he 
was  holden  to  be  estopped.    To  the  same  effi&ot  is  Flowd.  42  L,  434.    With 
respect  to  record^  though  a  party  may  be  admitted  to  aver  natters  which 
are  consistent  therewith,  he  shall- not  be  allowed  to  allege  any  directly  cour 
trary  to  them.     Hynde*s  case,  4  Co.  71.  b.    Therefore  if  a  man  levy  9^  fine 
of  my  lands^  I  am  bound.  1  Rol.  Abr.  863.  Sstoppel,  pK  2.    Or  if  a  man 
be  vouchedji  and  a  stranger  appear  and  acknowledge  the  action,  this  shall 
bind,  pi.  4.    All  parties  and  privies  in  blood  and  in  law  are  bound  by  ai% 
estoppel.     Co.  Lit.  352.  a.  b.    And  in  Trevivaji  v.  Lawrence^  1  Salk.  276v 
the  court  held  that  an  estoppel  binds  not  only  paitiea,  but  idl  who  claun 
under  them  i  and  that  they  run  with  the  land.     But  admitting. that  the  de^ 
fendants  are  at  liberty  to  shew  that  the  name  ia  Edmund  and  not  Edward^ 
yet  the  variance  will  not  affect  the  recovery.    There  is  no  confuaioa  ot 
ambiguity  patent  upon  the  £%ce  of  the  deed  or  recovery.    The  ambiguity  is 
latent,  and  must  be  raised  by  evidence  ;  in  which  ease  it  may  also  be  ex- 
plained by  evid/?nce.   jimbiguitas  verborwn  lale»s  verifioa^nefatU  suf^leiur, 
nam  quod  a^  facto  oriiur  ambiguum  verification^  fadi  toiUim^    Baeon's  Max« 
ims^  25.    In  the  present  case  the  evideiM^e  clea4y  abews  that  tho  pecaoii 
described  can  apply  to  no  one  but  thp  tenant  in  the  recovery.  ConsM  de 
persondi.    In  Dr.  Ayray's  case,  11  Co.  2P.  b»  2'!.  a.  it  is  said^  tiiat  if  a  per- 
son be  so  described  that  he  m^y  be  oertainly  known  from  othfW  persons, 
the  oufissionj  or  in  some  cases  Hi^  mistaking  of  the  name  of  baptism*  sbali 
not  avoid  the  grant ;  as  in  case  of  a  grant  by  Ricbenia,  abbot  of  W.,  where 
hifl  nam«  was  Richardns  i  of  a  grant-  Margarette  uxoii  $u0»  where  the  nwae 
was  Margery ;  ^pd  Marioii  vufoti  sua^  where  tUa.naiOA  waa  Marieor    Atd 
it  is  said  2  Bacon's  Abr.  651.  that  if  there  be  sufficieo^  shewn  Ip  aaeertaui 
the  grantor  and  grantee,  and  to  distinguish  them  from  aU  others*  the  grant 
wiU  be  good'    2dly,  Supposing  the  recovery  to  be  iovalM,  jKit  it  operated 
aa  a  revocf^tion  of  the  will  of  Jaip^s  Stephen  Lushiagton  t}i^  voachee ;  for 
however  inoperative  it  mejr  have  been  in  barrijog  tba  issne  in  tail  or  the  re-* 
maindera^  yet  it  wfia  good,  a^nst  thf  per^eft  whii>  siifered  iL    Th«a  in 
Lord  Say  and  Scale's  case,  10  Mod*  4^*.  it.  is  aaid>  eommon  reeoKenies*  aJh 
though  there  are  no  tenants  to  the  fiv^^dp^f  are  good  by  wajy  of  estoppsA 
again3t  the  partiea  who  suffer  th^m>  thought  9Ql  against  remamder-meo^ 
strangers,  &c.    To  this  effect  abo  is  Buckler's  case«  8  Ce.  M.     Webb  v. 
Wi,^  Cro*  Elis,  21.    And  this  is  admitted  m  Pigott  on  Rec^v.  3^.    And 

tiiough 
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1807.  though  itnperf^t,  the  recof^ry  sufficientiy  manifested  an  intent  to  dispoee 
DOB,  DBM*  of  the  estate  devised^  and  therefore  reyoked.  the  wUL  Thus  if  A.  having 
LusuiNOToNy  made  one  will,  devise  to  a  parish  or  corporation  by  a  second  ^iU,  thp  latter, 
TBB  BISHOP  though  void,  revokes  the  first.  1  Rol.  Abr.  614.  Devise,  Revocation,  O. 
OF  LLAVDAfr.  pi.  4.  So  a  feoflment  without  livery,  a  grant  of  a  reversion  without  at- 
tornment, and  a  bargain  and  sale  without  enrollment.  1  Rol.  Abr.  61 5. 
I)evi8^,  Revocation,  P.  pi.  4,  6, 6.  In  none  of  these  cases  does  the  estate 
devised  pass  out  of  the  testator,  and  yet  they  have  been  deemed  revoca- 
tions, on  the  ground  of  the  intent  maiufested  by  the  testator.  This  princi- 
ple is  Mly  considered  in  the  cases  Beard  v.  Beard,  3  Atk-  72.  Sparrow 
V.  Hardeastle,  3  Atk.  803.  Brydges  v.  Duke  of  Chandos,  2  Yes.  jun.  417. 
3dly,  The  rectory,  though  situated  in  Kent,  is  descendible  according  to  the 
rules  of  the  common  law.  In  Robinson  on  Gavelkind,  p.  86.  it  is  said 
that  '^  parsonages^  tithes,  &c.  that  came  to  the  crown  by  the  statates 
for  the  dissolution  of  monasteries,  &c.  are  made  by  those  statutes  and  that 
of  32  H.  8.  c.  7.  in  the  hands  of  laymen  temporal  inheritances,  and  hus- 
bands may  be  tenants  of  them  by  courtesy,  and  wives  endowed  of  them. 
Co.  Litt.  159.  Upon  which  may  possibly  arise  a  question  of  some  im- 
portance, whether  tithes  impropriate  issuing  out  of  gavelkind  lands  shall 
descend  to  the  eldest  son,  or  go  according  to  the  custom  of  the  lands  out 
of  which  they  arise.  And  the  like  doubt  may  be  made  concerning  dower 
and  tenancy  by  the  curtesy.  But  it  will  be  very  difficult  to  maintain  that 
these  new  inheritances  can  be  directed  or  oontrouled  by  the  custom,  since 
&ey  are  within  time  of  memory  duties  merely  ecclesiastical,  collateral  to 
the  estate  of  the  land,  and  are  no  part  of  the  old  lay  fee."  Then,  after  saying 
''  that  he  could  find  no  case  in  the  books  inline  to  this  question,  (possibly 
because  never  accounted  a  difficulty)  save  one,'*  the  author  refers  to  a  case 
in  Hughes*  Abr.,  M.  10  Jac.  1,  where  it  was  determined  Ihat  tithes  arising 
out  of  a  manor  which  was  borough  English  should  go  to  the  eldest  son ; 
**  because  tithes  do  not  come  naturally  of  the  land,  but  by  manual  occnpar 
tion  }  and  also  of  common  right  tithes  are  not  an  inheritance  descendible, 
and  by  the  statute  of  monasteries  it  is  only  that  they  are  descendible  to 
heirs.*'  It  is  clear  that  the  rectory  in  question,  during  all  the  time  that  it 
continued  in  the  hands  of  the  hospital  of  St.  John,  as  well  as  in  the  hands 
of  the  king,  was  not  descendible  according  to  the  custom,  and  partible 
among  all  the  sons.  And  as  soon  as  it  was  granted  by  the  crown,  it  was 
granted  upon  a  tenure,  namely,  knight  service,  to  which  the  customs  of 
gavelkind  do  not  apply,  that  custom  being  **  confined  to  tenements  of  so- 
cage tenure,'*, as  appears  from  Robinson,  p.  87. 

Arguments  for  the  defendant.— 1st,  The  deed  to  make  a  tenant  to  the 
pracipe  is  void,  on  account  of  the  misnomer.  It  is  true,  that  where  a  grant 
is  made  to  a  person  by  his  name  of  office,  or  dignity,  or  to  a  woman  as  the 
wife  of  J.  S.,  and  the  christian  name  i»  but  an  adjunct,  a  mistake  in  the 
christian  name  will  not  vitiate  the  deed.  Co.  Lit.  3.  But  in  other  cases  it 
will.  Thus  in  the  comment  upon  Bacon's  24th  maxim  :  ''  if  I  grant  lamb 
to  J.  S.  fiUo  et  haredi  G.  $.,  and  it  be  true  that  he  is  the  son  and  heir  of 
6.  S.,  yet  if  his  name  be  Thomas,  it  is  a  void  grant.*'  It  is  indeed  said,  in 
Shepherd*s  Touchstone,  236,  that  a  grant  to  Alfred  Fitzjames  by  the  name 
of  Ethdred  Fitzjames  is  good  ;  and  Bro.  Abr.  Confirmation  30.  is  referred 
to :  but  it  appears  from  the  note  in  Brooke  that  the  grant  was  holden  void 
on  account  of  the  misnomer.  The  rule,  however,  is  correctly  stated  in 
Shepherd's  Touch,  thus :  **  Where  a  grant  doth  intend  to  describe  the 
person  of  the  grantee  by  his  proper  name,  and  doth  omit  or  mistake  his 
christian  name  or  surname,  there  for  the  most  part  the  grant  is  void,  unless 
there  be  some  special  matter  to  help  it,  as  in  the  case  before,"  referring  to 
the  addition  of  dignity  or  office.  In  the  present  case  there  is  no  such  de- 
scription in  the  deed ;  and  the  appearance  of  the  party  at  the  bar,  amounts 
to  no  more  than  signing  the  deed,  and  only  identifies  the  person.  There 
are  many  cases  in  which  deeds  have  been  holden  void  because  signed  by  a 
wrong  name,  where  no  estoppel  could  take  place  :  such  is  the  case  6E  Field 

v«  IVinUjm, 
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V.  tFinlow,  Oro.  Eliz.  897.  where  the  plaintiff  declared  that  the  defendant         1007. 
James  by  the  nanie  of  John  bound  himself,  and  it  was  holden  on  demurrer      ^^'^'^  ^'^' 
that  the  action  lay  not,  for  John  couUI  not  be  James.    To  the  same  effect    ^"•"»'*<*'^<»J*S 
are  ffaikins  v,  Oliver,  Cro.  Jac.  558.     Hickman  v.  SfiothoU,  Dyer  279.  b.     the  BiSHnr 
Clark  V.  Istead,  1  Lutw.  894.  and  Maby  v.  Shepherd,  Cro.  Jac*  040.    In  the   of  llandaff. 
latter  case  an  action  was  brought  against  John,  the  executor  of  fkimund 
Shepherd,  and  the  bond  set  forth  was  said  to  be  the  bond  of  Edmund,  but 
it  appeared  that  he  was  called  Edward  in  the  bond  ;  and  though  it  appeared 
that  he  signed  by  the  right  name  E(hnund,  judgment  was  arrested.     The 
reason  constantly  assigned  is,  that  a  man  cannot  have  two  christian  names; 
and  Ihis  principle  is  recognized  and  acted  upon,  and  the  preceding  cases 
considered  in  Evant  v.  King,  Willes  654.     The  various  cases  in  whioh  an 
estoppel  has  been  alloweil  shew,  that  but  for  the  estoppel  the  deed  would 
have  been  void  j  for  it  is  the  essence  of  an  estoppel  to  help  those  whom 
the  rule  of  law  would  operate  against.     And  it  is  expressly  said  in  Panton 
V.  Chowles,  Moore,  897.  where  a  woman  named  Eleanor  Iiad  released  by 
the  name  of  Ellen,  that  the  jury  were  right,  on  non  est  factum,  in  finding 
that  it  was  not  her  deed,  and  that  if  the  special  matter  ha(!  been  found  the 
court  must  have  holden  the  same  ;  and  that  the  party  couhl  only  be  aided  in 
those  cases  where  he  might  take  advantage  by  estop()eI.  ,  Here  there  is  no 
ground  for  an  estoppel.     The  defendants  do  not  claim  under  the  recovery  : 
and  if  they  ought  to  be  estopjied  from  disputing  it  because  they  claim  un- 
der the  will  of  the  vouchee,  an  easy  answer  might  have  been  given  to  many 
Of  the  cases  which  occur  in  the  books,  where  the  question  has  been  whe- 
ther a  lessee  under  a  second  lease  granted  by  a  corporation  in  their  right 
name,  should  prevail  against  a  lessee  or  grantee  under  a  former  deed  made 
by  a  wrong  name.     Such  are   the  cases  of  Croft  v.  Howell,  Plowd.  63^, 
Button  v.  Hrighfman,  Pophara,  50.     Here  the  question  is,  whether  the 
will  operates  upon  these  lands ;  and  if  the  deed  to  make  a  tenant  to  the 
pracipe  conveyed  nothing,  the  estate  remained  in  the  testator,  and  the  will 
operated.    2dly,  There  are  two  grounds  of  revocation  5  one  is  an  intention 
manifested  to  revoke^  and  another  is  a  change  of  the  estate.    Roe  d,  Noden 
Vs  Grifflths,  4  Burr.  1960.     In  the  cases  cited  of  a  bargain  and  sate  without 
inrollment,  and  a  feoffment  without  livery>  the  testator  had  done  every 
thing  in  his  power  towards  making  a  conveyance ;  he  had  taken  the  in* 
choate  steps^  which  he  had  authorized  another  to  perfect.     8  Vin.  Abr' 
136.     But  here  the  deed  was  void  ab  initio.    The  cases  in  which  a  recovery 
has  been  deemed  a  revocation,  do  not  depend  upon  intention,  biit  upon  the 
positive  rule  of  law>  which  requires  that  the  estate  devised  should  continue 
in  the  testator ;  here  the  estate  was  not  taken  out  of  the  testator,  and 
therefore  the  will  was  not  revoked,    dtlly.  The  custom  of  gavelkind  is  the 
common  law  of  the  county  of  Kent ;  and  all  lands  whatever  lying  in  the 
county  of  Kent  shall  be  presumed  to  be  of  the  nature  of  gavelkind  till  the 
contrary  be  made  to  appear.     Robinson,  Gavel.  44.     Randall  v.  Riddal, 
dKeb.  165.  214.     It  lies  therefore  upon  the  other  side  to  shew  that  tithes 
are  not  subject  to  the  custom.     A  rent-charge  granted  out  of  gavelkind 
lands  within  time  of  memory  follows  the  nature  of  the  lands.     Robinson, 
79.  et  seq.     And  if  so,  why  should  not  tithes,  when  they  come  into  lay 
hands  ?  There  are  many  documents  referred  to  in  Selden  on  Tithes,  cap  13. 
which  shew  that  infeudations  of  tithes  existed  in  the  hands  of  laymen  in 
England  long  prior  to  the  statute  of  monasteries :  and  that  they  w^ere  com- 
mon in  othef  countries  at  a  very  early  period  appears  from  the  same  book, 
cap.  6.  8.  4.     If  then  these  tithes  might  have  been  in  lay  hands  previous  to 
their  consecration,  it  ought  to  be  shewn  that  they  never  were  descendible 
according  to  the  custom  ;  otherwise  the  custom,  which  is  the  common  law 
of  Kent^  must  be  taken  to  extend  to  them.  And  if  they  were  ever  descendi- 
ble according  to  the  custom,  neither  the  transfer  of  them  to  a  corporation, 
nor  to  the  crown,  nor  the  subsequent  grant  of  them  to  be  holden  by  knight 
service,  will  alter  the  descent  5  though  that  descent  was  sus|>ended  while 
yoL  II.  2  o  ■  they 
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1807.       they  rtmainod  ia.  the  handi  of  the  hoapUal  ftod  of  the  crown.    Robimou 
DOE,  DEM.      p^  62.  e6.  tt  nq. 

njsHiMOTOM,  Qjj  ^j^.g  ^y  ^jjg  opinion  of  the  court  wag  delivered  by 
THE  sisBOP  ^>f  Jambs  MANsriELD  C.  J.  It  was  extremely  proper  that  thia  case 
OP  LLAMDi#p.  should  be  folly  argued,  as  it  has  been.  But  after  considering  it^  and  at- 
tending to  all  the  authorities  referred  to,  and  the  aigument,  it  does  not 
appear  to  me  to  involve  any  very  difficult  question.  The  case  turns  upon 
the  effect  of  the  recovery  which  has  been  suffered.  That  a  recovery,  suf- 
fered by  a  testator  afber  having  made  his  will,  is  in  general  a  revocation  of 
the  will,  it  is  now  too  late  to  dispute.  How  it  first  came  to  be  so  decided 
it  is  not  very  easy  to  guess.  Different  reaaoiis  have  been  given  in  different 
oases.  In  Dister  v.  Diaier,  3  Lev.  106.  where  tenant  in  tail  suffered  a  ren 
covery  for  the  purpose  of  giving  effect  to  his  will,  the  judges  held  that  it 
was  a  revocation ;  and  the  reason  given  was,  that  the  estate  was  changed 
by  suffieriog  the  recovery.  And  that  being  the  c%!ise  of  an  estate  tail,  the 
^estate  certainly  was  changeil ;  as  was  determined  afterwards  in  the  great 
case  of  Afariin  v.  Strachan  (I),  where  tenant  in  tail  by  purchase  secundum 
formam  donij  with  a  reversion  in  fee  by  descent,  both  ex  parte  matemd, 
having  suffered  a  recovery  to  the  use  of  his  own  right  heirs^  it  was  resolved 
that  the  estate  should  descend  to  his  heirs  ex  parte  paternd.  But  how  a 
Tccovery  of  an  estate  in  fee  changes  die  estate  it  is  difficult  to  say.  So, 
however^  it  has  been  decided  :  and  that  it  does  put  an  end  to  a  will  cannot 
now  be  controverted.  The  reason  given  in  some  modern  cases  for  such  operas 
tlon  of  a  recovery  is^  that  it  shews  an  intention  in  the  testator  to  revoke 
his  will.  But  to  me  it  appears  very  difficult  to  find  out  such  intention* 
The  only  meaning  of  suffering  a  recovery  is»  that  a  doubt  has  been  raised 
by  some  lawyer  whether  the  recoveror  has  an  estate  in  fee.  In  Marwood 
T.  Turner y  9  P.  Wms.  1^.  the  reason  given  is,  that  it  shews  an  intention 
in  the  testator  to  give  the  estate  to  his  heir.  And  in  Dariey  ▼.  DarUff,  3 
Wils.  13.  the  same  thing  is  said.  If  that  were  the  true  reason,  it  would  still 
afford  a  very  important  consideration  in  deciding  one  of  the  questions  made 
in  this  case,  namely,  whether  supposing  the  recovery  not  good,  it  would  still 
operate  as  a  revocation.  But  this  question  it  will  not  be  necessary  to  de* 
Qide.  As  to  the  first  point,  whether  the  recovery  is  to  be  considered  aaa 
good  recovery,  after  looking  into  all  the  cases,  and  considering  the  aqgu- 
rnent^  we  are  of  opinion,  that  for  this  purpose  it  is  a  good  recovery.  A 
recovery  has  all  the  forms  of  a  real  adverse  suit.  A  writ  against  the 
tenant,  the  appearance  of  the  tenant,  a  count  against  the  tenant,  voocher 
of  the  person  who  conveys  to  the  tenant,  and  voucher  over ;  then  judg- 
ment is  ultimately  recovered  by  the  demandant,  and  a  recompence  in  value 
recovered  from  the  last  vouchee.  If  this  were  a  real  suit,  it  would  be  clear 
that  the  estate  which  was  the  subject  of  devise  and  of  the  suit  was  gone, 
and  a  recompence  in  value  substituted.  If  therefore  tlpis  were  a  real  suit, 
we  could  not  doubt  of  its  operation  in  revoking  a  will.  But  this  in  &ct  h 
not  a  real  suit,  but  a  fictitious  one.  The  whole  foundation  however  upon 
which  these  recoveries  have  proceeded  is,  that  the  judges  could  not  see  that 
they  were  fictitious.  As  to  the  point  then  now  under  consideration,  whe- 
ther this  be  a  perfect  recovery,  there  is  no  dqubt  that  in  an  adverse  suit  the 
tenant  in  fee  could  not  falsify  the  recovery  for  want  of  a  tenant  to  the  pne- 
cipe,  when  he  himself  by  entering  into  the  warranty  had  admitted  it.  By 
that  very  act  he  admits  on  record  t^  there  is  a  tenant  to  the  pracipc;  and 
having  done  so,  he  is  estopped,  as  every  man  is  by  every  material  admia- 
sion  which  he  makes  on  record.  To  this  effect  is  the  case  of  the  recogni- 
zance to  a  foreign  corporation  mentioned  in  Lord  Raymond  (2),  and  many 
others  under  the  title  eltoppe}  in  the  books.  The  only  answer  given  ta 
this  point  was,  that  a  common  recoveiy  is  not  an  adverse  suit.  Bat  the 
courts  have  always  considered  these  recoveries/ in  the  same  light  as  if 
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they  fa»d  been  advetse  rails.  Piggott  Reco%'.  (1 )« when  treatiog  of  common 
tecoveries,  says,  a  tenant  in  fee  sufferiAg  a  recovery  ia  estopped,  and  qumot 
aay  there  is  no  tenant  to  the  precipe,  for  he  has  iidmitted  it  on  record.  I  do 
not  mention  all  the  eases  oa  the  sui^ect.  They  are  mentioned  in  Piggotti 
and  in  the  seVeral  abridgements.  The  decision  of  the  judges  has  been^ 
with  respect  to  the  point  now  under  considl&ratioh,  thfit  no  distinction  is  to 
be  mailebetweeta  a  real  adverse  suit,  and  such  a  suit  as  this,  which  is  caUed 
a  common  recovery.  We  are  therefore  of  opinion  that  the  tenant  in  fee  is 
estopped  bjwbat  appears  upon  this  record,  and  if  living  could  not  say  that 
there  Is  no  good  tenant  to  the  pr<Bcip€.  If  then  he  would  be  estopped, 
every  person  daiiniing  under  him  must  be  estopped  also.  As  to  this^  it  can 
hardiy  be  necessary  to  cite  cases.  If  A.  be  estopped  by  a  recovery  ,&i  such 
ft  manner  as  to  make  it  good  against  himself,  it  must  be  good  ag^nst  those 
who  derive  title  under  him.  In  the  case  of  Ttevivan  v.  Lawretice,  1  Salk. 
276.  it  was  laid  down,  that  if  a  man  make  a  lease  by  indenture  of  D,,  in 
which  he  hath  nothing,  and  atfter  purchases  D.  in  fee,  and'  after  bargains 
and  sells  it  to  A.  and  hisr  heirs,  A.  shall  be  bound  by  diis  estoppel  $  and  thHt 
where  an  estoppd  works  on  the  interest  of  the  lands,  it  runawith  the  lands 
into  whose  hands  soever  the  land  comes.  There  ii»  another  case  mentione<l 
in  Pollexfen,  which  refers  to  BradstovA  v«  ScweU,  Cro.  Can  434.  There  it 
was  detiermined,  that  if  the  eldest  son  of  tenant  in  tail  levy  a  fine  with  pro- 
clamations in  the  life  of  his  iuik:estor,  and  die  withoue  issue,  living  his  an- 
cestor, it  shall  not  bar  the  second  son,  lor  the.  second  son  need  not  name 
him  in  a  Jormeddn  in  detoendtr ;  bat  if  the  eldest  son  had  survived  his  an- 
cestor, the  second  son  would  liave  been  barred.  In  like  manner  a  devisee 
In  a^  will  must  be  estopped  :  for  he  clfums  through  the  testator  who  is'  him- 
s^f  estopped,  and  who  could  not  give  a  better  title  to  another  thah  he  bail 
himself,  for  ^eaa  reasons  we  think  that  the  recovery,  as  £ar  as  respects 
this  matter,  is  a  good  recovery,  and  that  the  will  is  thereby  revoked.  If  we 
are  right  in  thhiking:the  tenant  in  fee  estopped,  it  is  unnecessary  to  oonr 
aider  the  question  respecting  the  admissibility  of  evidence ;  for  no  evidence 
could  be  heard.  It  it  equally  unnecessary  for  us  to  con^der  the  other  queer 
tion  as  to  the  effect  of  the  recovery,  supposing  it  to  be  bad  for  want  of  a 
tenant  to  the  prapcvpe.  But  on  this  point  I  will  just  observe,  that  it  would 
be  very  tliffieult  to  say  that  this  recovery,  even  though  defective,  did  not 
amount  to  a  revobation  of  the  will.  In  the  modern  cases  which  I  have  al- 
laded  to,  an  intentioti'to  revoke  has  been  presumed  from  the  act  of  the  tes- 
tator:  and  if  lilat  be-'  the  true  ground  of  holding  a  recovery  a  revocation, 
oeirtaiidy  tlmlntdatioa  must  be  presumed  as  strmigly  in  this  case  as  in  any. 
That  the  recovery  wali  intended  to  be  perfect,  do  man  can  doubt.  When 
the  tenant' inr  fleie,  w4io  was  the 'owner  dP  the  estate,  conveyed  it,  he  intended 
to  make  a  pctfect  reeovery,  and  if  he  did,  it  is  difiioult  to  distinguish  the 
ease  frona  a  feoffment  without  livery,  on  a  bargun  and  sale  without  enrol- 
ment. They  all  sheiratt  intention  to  part  with  the  estate  though  the  act  is 
not  perfect.  The  reasoning  in  these  cases  seems  to  apply  very  strongly  to 
the  case  of  a  defective  recovery ;  but  it  is  not  necessary  to  determine  that 
question.  Having  decided  that  the  will  is  revoked,  a  subsequent  question 
arises,  how  the  premises  are  to  descend.  The  case  does  not  point  out  any 
distinction  between  the  dilEerent  parta  of  the- rectory,  hut  we  suppose  that  it 
-consists  partly  of  land,  and  partly  of  tithes ;  for  it  is  very  improbable  that 
'there  should  be  a  rectory  without  some  land.  With  respect  to  any  land 
which  may  belong  to  the  rectory,  it  will  Ml  under  a  different  consideration 
from  the  tithe.  It  is  said,  that  the  land  is  not  to  be  considered  as  descend- 
ing according  to  the  custom,  because  it  had  been  long  in  the  hands  of  an 
ecclesiastical  corporation ;  and  that  in  ancient  times  the  land  might  not 
have  been  gavelkind  when  it  first  came  to  this  body.  But  I  think  that  it  is 
impossible  to  distinguish  the  lands  belonging  to  this  rectory  from  other 
lands  in  Kent»  The  law  of  gavelkind  is  unlike  all  other  customs.  It  is 
not  good  if  it  begins  only  just  before  the  reign  of  Richard  the  First.    This 
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1807.         co8tom  exUted  long  before  any  such  customs,  and  admost  before  waj  hiS' 

DOK.DBv.      tory.    In  some  places  it  is  called  the  common  law  of  Kent.    In  Co.  Lit. 

LusHiNOToif,    140.  it  Sa  saM  that  the  descent  of  land  in  Kent  by  gaydkind  is  of  commoa 

TUB  BiBROF     '^g^^'    '^^^  ^^^  history  of  the  custom  in  Kent  i»,  thai  the  Conqueror 

OF  ixABDArr.  gr&nted  to  the  people  of  Kent  their  pre-existing  rights ;  ha;vtng  made  a 

convention  with  them  by  which  he  permitted  them  to  retain  their  ancient 
laws  and  customs.    The  descent  by  gavelkind  was  probably  the  rule  of  de- 
scent throughout  the  whole  kingdom.     Robinson  gives  a  general  history  ef 
the  partible  inheritances.    Why  females  were  excluded  I  cannot  tell.    Ia 
%he  time  of  the  Saxons  the  natural  mode  of  inheritance  prevailed.    Though 
tVom  long  habit  we  are  accustomed  to  consider  the  eldest  son  as  entitled, 
there  is  nothing  in  the  laws  of  nature,  or  in  the  relation  between  a  father  and 
his  children,  which  gives  the  eldest  son  any  right  over  his  brothers  and  sis- 
ters,    it  is  more  natural  that  the  estate  should  go  to  all  the  children  after 
•the  death  of  the  father.     Spelman  treats  this  custom  as  having  been  the 
-general  law  of  the  kingdom.     In  Seldon's  AnalectcL  Anglo  Bntanmca{\),  in 
the  second  volume  of  his  works>  an  account  is  given  of  the  conquest,  and 
of  the  reigns  shortly  before.  The  common  story  of  the  Kentish  men  march- 
ing against  the  Conqueror  in  great  numbera  covered  with  boughs,  and  ap- 
'pearing  like  a  moving  wood,  is  there  related,  and  the  convention,  made  with 
-the  Conqueror,  by  which  they  were  permitted  to  retain  their  ancient  laws 
-and  customs,  is  thus  spoken  of.     lUttsas  hiacpainas  retinuemni  coufvelv- 
dines  iilamque  imprimis  qtunn  leges  Anglorum  municipales  Gavelkind  nonummi^ 
-quxe  in  toto  regno,  ante  ducis  adventum  freguens  et  nsitata  fuit,  posted  e^eieris 
adempta'{sed  pumatis  ^uorundam  looorum  consuetudmibus  alibi  posteit  regemd' 
-nans)  Cantianis  solum  ex  hac  Stigandi  et  Egelsini  armata  uiiercessUme  iniegra 
ei  invioiaia  remansU,     Spelman,  in  his  Glossary  voce  Gaveliund,  calls  the 
-custom  PrUca  Anglo  Saxonum  consuetudo  e  Germanta  delata,  and  siqiporta 
iiis  conjecture  respecting  its  origin  by  a  passage  from  Tacitus  |2>  ;  Httredm 
successoresqtie  std  clique  libsri  j  in  which  however  no  distinction  is  made  be^ 
tween  male  and  female.  This  very  learned  man  aud  great  antiquarian,  as  well 
•as  every  other  writer  who  has  looked  into  the  subject,  has  considaaed  this 
'custom  as  part  of  the  ancient  law  of  Kent,  reserved  to  the  Kentish  men  at 
'tiie  conquest.    That  being  the  general  law,  the  appropriation  in  sobaequoit 
times  of  any  portion  of  land  to  a  religious  house  will  not  alter  its  natufe. 
While  in  possession  of  the  house,  it  £Ouid  go  to  no  chUdren ;  but  as  soon 
as  it  was  given  up  by  the  religious  house,  and  granted  by  the  crown^  it  must 
.have  been  holden  according  to  its  ancient  tenure.  .  The  custom  of  gavsdkind 
then  attached,  and  amongst  other  things  the  descent  to  all  the  sons  equally. 
That  bcihg  so,  I  need  not  say  more  on  this  part  of  the  case,  than  that  iaiid 
i  belonging  to  this  rectory  is  not  distinguishable  from  any  other  land,  and  if 
Hhere  be  any  in  this  case  it  will  descend  according  to  the  custonft.     With 
respect  to  the  tithes,  they  will  fall  under  a  different  consideration.     As  it 
•certainly  is  now  an  established  notion  of  law,  that  a  layman  was  incapable 
of  having  any  tithes  until  the  dissolution  of  the  monasteries,  and  that  tiM 
that  time  tithes. could  only  belong  to  the  church,  it  isimpossible  that  there 
'Could  be  any  ancient  descent  with  respect  to  them.  They  eould  not  descend 
from  ancestor  to  heir,  because  they  could  not  be  in  the  hands  of  any  private 
individual.    As  to  the  tithes,  therefore,  they  nuist  desooid  entirely  to  the 
eldest  son,  according  to  the  rules  of  descent  at  common  law.     The  lessor 
of  the  plaintiff  therefore  will  be  entiled  to  one-sixth <if  the  land,  and  to  the 
frhole  of  the  tithes. 

(1)  Cap.  vii.  '     (2)  He  Maribm  Gmmaturum,  c.  20. 
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£.  48  Geo.  S.    1806.  1808, 

Neurman  r.  Morgan*    [10  East,  5.]     1  Campb.  905.  w-v-^ 

V^HHIS  was  an  action  on  the  case,  brought  by  the  plaintiff,  as  occupier  of  /^^  common 
-^    certain  lands  in  the  parish  of  Hornchurch,  in  Esses,  against  the  defen-  law  gnus  Is 
danl,  as  farmer  of  the  tithes  of  the  same  parish.     The  first  count  stated,  titheaUe  in 
that  after  the  occupiers  of  lands  in  the  parish  had  gathered  the  tithes  of  Sta^u*** 
^rass  growing  thereon  into  heaps,  the  rector,  after  notice^  had  been  used   been  tedded  in 
to  make  the  same  into  hajr.     That  the  plaintiff  had  mowed  rye  grass  and  the  course  of 
clover  at  the  time  mentioned  in  the  declaration,  and  gathered  the  tithes  into  the  process  of 
heaps^  and  gave  notice  thereof  to  the  defendant,  who  neglected  to  make  the  ™*kingit  into 
same  into  hay,  but  permitted  it  to  rot  on  the  ground,  whereby  the  plaintiff      ^' 
was  damaged^  &c.    A  second  count  charged  that  the  defendant  neglected 
to  take  away  the  tithes  of  hay  from  the  plaintiff's  ground  after  the  same 
had  been  duly  set  out,  and  notice  given  to  him  by  the  defendant,  &c.    At 
the  trial  before  H  bath  J.  at  Chelmsford,  the  plaintiff's  counsel,  in  opening 
the  case,  stated  that  the  tithes  had  been  set  out  from  the  swarth  In  grass 
cocks :  when  the  learned  judge  said  that,  if  such  were  the  fact,  he  should 
nonsuit  the  plaintiff ;  for  the  plaintiff  ought  first  to  have  tedded  ( 1 ),  or  made 
it  into  hay :  and  a  witness,  who  was  afterwards  called  for  the  plaintiff, 
proving  that  the  tithes  were  set  out  from  the  swarths  into  grass  cocks,  with- 
out any  tedding  or  making  of  the  same,  the  plaintiff  was  nonsuited. 

This  nonsuit  was  moved  to  be  set  aside  in  the  last  term,  upon  the 
^ound  that  the  common  law  did  not  require  any  degree  of  labour  fb  be 
applied  to  the  grass,  in  the  process  of  making  it  into  hay>  b^ore  it  was 
tithed,  but  only  the  severance  of  the  tenth  part  from  the  nine  in  grass  cocks, 
in  order  that  the  parson  might  remove  it  or  make  it  into  hay  at  his  owa 
expence.    And  a  rule  nm  was  granted  \  against  which 

Shepherd  and  Best,  Serjeants,  now  shewed  cause,  and  denied  that  the 
common-law  rule  of  tithing  hay  was  satisfied  by  the  mere  division  of  the 
grass,  as  cut,  into  ten  parts  :  for  though  it  is  not  reqtkired  to  make  it 
into  hay,  yet  before  it  is  put  into  grass  cocks,  it  ought  to  be  properly 
nCianufactured  for  that  first  state  in  the  process  of  hay-making,  in  the  same 
manner  as  the  farmer  himself  would  deal  with  his  own  nine  parts.  The 
tedding  or  scattering  it  abroad  after  it  is  cut  in  the  swarth,  is  for  the  pur- 
pose of  drying  it  in  a  certain  degree  before  it  is  put  into  grass  cocks,  and 
without  which  process  it  must  be  deteriorated.  It  would  even  be  injurious 
to  the  farmer  to  make  the  raw  and  wet  grass  into  cocks  without  such  pre- 
vious drying,  which  would  cause  it  to  heat  and  ferment,  and  would  induce 
the  necessity  of  immediately  reducing  it  again  to  its  first  stage,  in  order  to 
preserve  it  for  raakmg  it  into  hay.  The  universal  method  of  treatment  in 
this  respect  shews  what  the  common  law  requires.  Without  this  previous 
scattering  abroad  and  drying,  the  cocks  would  not  be  made  equal,  as  there 
is  often  a  considerable  difference  in  the  swarth  in  different  parts  of  the  field, 
prhe  court  intimating  their  concurrence  with  the  argument  of  the  plaintiff's 
counsel,  the  latter  refrained  from  discussing  the  authorities  with  which  they 
were  furnished,  and  which  were  only  alluded  to  generally.] 

Garrow  and  A/ any  at,  in  support  of  the  rule,  admitted  th^t  the  tithe  could 
not  be  taken  of  the  grass  in  the  swarth  because  of  its  inequality  ;  but  con-^ 
tended  that  it  was  lawful  at  common  law  for  the  fi&rmer  to  set  out  the  tithe 
in  the  first  stage,  when  the  grass  is  capable  of  being  put  into  equal  heaps, 
before  any  labour  was  applied  towards  making  it  into  hay.  And  though  Uie 
swarth  may  be  unequal  in  different  parts,  yet  there  is  no  difficulty  in  collect- 
ing it  into  equal  heaps  by  raking  more  together  in  those  heaps  where  the 
swarth  is  thinnest :  and  no  mjury  can  arise  to  the  tithe-owner,  as  he  may 
b^n  counting  the  heaps  where  he  pleases.    The  course  pursued  by  the 

defendant 

(I)  To  ted,  from  the  Ssxon  teadoH,  to  pre-      ing  it  sbrond,  they  call  itddinf.  Johnson^ 
IMttc,  to  lay  ms8  newly  mown  in  rows.      Diet,  cites  Mortimer. 
Haynaken  iolloiping  the  mowers,  and  cast- 
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1808.  defendant  did  not  preclude  the  plaintiff  from  sending  bis  own  labourers  into 
KSwuAw  ^Yie  field  to  make  his  tenth  part  into  bay ;  but  it  is  admitted  that  tbe  farmer 
is  not  bound  to  labour  for  tbe  tithe*owner  for  that  purpose  :  and  if  not  for 
tbe  whole  process,  why  for  any  part  of  it,  as  tedding  it  ?  There  was  no 
fraud  in  this  case ;  no  intention  of  spoiling  the  tithe  of  the  grass  :  nor  is  it 
capable  of  being  injured  by  severing  the  swarth  immediately  into  heaps,  if  tbe 
tithe  owner  be  ready  with  bis  own  labourers,  as  he  ought  and  is  required  to 
be,  either  to  remove  or  to  make  it  into  hay  on  tbe  land(1)  :  the  farmer  must 
do  the  same  by  his  nine  parts.  A  custom  for  the  farmer  to  ted  tbe  grass  of 
the  first  mowing  for  the  rector,  maybe  a  legal  foundation  for  an  exemption 
from  tithe  of  the  second  mowing,  as  in  Hali  v,  Fettyplace{^) ,  where  the  cus- 
tom was  laid  to  be  for  the  farmers  to  cut  down  tbe  grass,  **  and  the  said  grass 
to  ted  and  shake  abroad,  and  the  said  grass  so  dispersed  and  cast  abroad  to 
gather  into  weoks  and  windrows,  and  to  put  into  small  cocks  :  et  post  pri" 
mam  circumlalionem  inde,  tbe  tenth  cock  mde  to  set  forth  for  the  parson,  in 
satisfaction  of  all  tithes,  as  well  of  the  first  as  of  tbe  latter  mowth  of  that 
meadow,  for  the  same  years.**  And  on  demurrer  it  was  moved  that  the 
prescription  was  not  good,  because  no  more  was  given  to  the  parson  than 
be  ought  to  have.  But  because  it  was  alleged,  "  that  the  farmer  at  his 
own  costs  had  tedded  and  shaken  it  abroad,  and  gathered  it  into  weoks  and 
windrows,  and  made  it  into  little  pocks,"  and  so  was  at  a  greater  labour 
and  charge  than  the  law  appoints,  and  tbe  parson  bath  benefit  by  tbe  said 
labour,  it  was  adjudged  a  good  cause  of  discharge.  Now  tbe  custom  there 
alleged  is  exactly  what  is  here  claimed  by  the  rector  to  be  done  as  of  com- 
mon right.  [Lord  Ellenborouoq,  C.  J.  That  must  depend  on  what  was 
understood  by  post  primam  circumlationem  inde  (8).  The  case  there  cited  of 
Johnson  V.  Awhrey  (4)  at  all  one  with  the  case  at  bar,  was  a  custom  for  the 
farmer  to  make  the  first  mowth  into  hay,  and  set  out  tbe  tenth  cock  of 
hay,  in  satisfaction  of  the  tithe  of  the  latter  mowth.]  The  same  point  was 
adjudged  14  years  afterwards  in  Bydk  v.  Ellis  (5),  where  it  more  distinctly 
appears  that  the  custom  set  up  was  to  do  no  more  tban  what  is  now  claimed 
as  of  common  right ;  tris.  ''  to  cut  the  grass,  and  strew  it  abroad,  called 
tedding,  and  then  to  gather  it  into  winreves,  aud  then  to  put  it  into  grass 
cocks  in  equal  parts,  without  fraud,  and  then  to  set  out  every  tentb  cock, 
great  or  small,  to  the  parson."  [Lx  Blanc  J.  That  case  is  cited  by  Lord 
RoLLK  in  1  Rol.  Abr.  644 ;  but  he  refers  to  several  other  cases  as  having 
decided  the  contrary.]  If  any  thing  be  required  to  be  done  beyond  the  se- 
vering of  the  grass  into  the  ten  parts  by  raking  it  into  grass  cocks  from  the 
swarth,  it  may  as  well  be  made  into  bay ;  which  is  not  contended  for (6).  But 
where,  in  Fox  v.  Ayde  (7),  it  was  objected  that  the  parishioners  dejure  ought 
to  make  the.  tithe  grass  into  bay  ;  Iiord  King  C.  declared  tbe  law  to  be 
otherwise,  and  that  all  that  tbe  parishioners  were  bound  to  do  was,  *'  to 
cut  down  the  grass,  and  divide  it  into  ten  parts  -,  after  which  the  parson 
was  to  make  it  into  hay.**  And  it  is  a  sufficient  check  against  fraud,  that 
the  farmer  must  put  his  own  nine  parts  of  tbe  grass  into  cocks  from  the 
swarth,  as  well  as  the  rector's  tenth  part.  It  may  not  always  be  neces- 
sary to  ted  the  grass  at  all  before  putting  it  into  grass  cocks. 

Lord 

(!)  In  Crabb  v.  Hayne^  H.  16  Geo.  2.  hnde,*'  must  meaa  after  the  first  scatteriAg 
1742,  ante,  p.  90,  the  court  }ield,  tb«t  where  abroad  from  the  unaU  cocks  ao  before  ted- 
the  tenant  had  set  oat  his  tithe  of  hay  in  ded  ;  ^nd  then  the  tenth  oock  wUy  (Aat  U, 
grass  cocks  only,  the  parson  had  a  right  to  when  made  again  into  cocks  ftom  radi  last- 
make  it  into  bay  on  the  tenant's  land.  Wehh  mentioned  scattering  abroad  out  of  the 
V.  Gosdni,  in  1714,  S.  P.  yinie,  vol.  1.  p. 711.  small  cocks  so  before  tedded)  was  to  be  set 

(2)  Cro.  Jac.  42.    ^m/0,  vol*  1.  p.  157.  out  for  the  rector. 
And  vide  Oreen  v.^huiin^  ante,  vol.  1.  p.  1^.  (4)  Cro.  Eliz.  660* 

(3)  Something  was  meant  more  than  ted-  (5)  Hob.  250.    .<#»/«,  rol.  1.  p.  303.. 
ding;  which  is  aO  mi  tied  to  be  the  first  scat-          (6J  It  was  once  said,  1  Rol.  Rep.  173, 
tering  abroad  out  of  the  swarth,  and  before  that  the  parishioner  ought  to  make  the  grass 
the  'grass  so  tedded  is  put  into  grass  cocks.  into  hay :   but  vide  Smitkeom  t*    ~    ~ 
That  operation  is  previously  deseribed  in  the  •  U  Mod.  U  7.    .  yJmie^  vol.  L  p.  801. 
custom  as  here  stated.    Therefore  what  foU           (7)  ^ite,  p,  21, 
lows,  viz,  **  tlpost  primam  circumlationem 


TITHE   CASES. 

Lord  Bllenborouoh,  C.  J.     if^  irom  Ifae  itate  of  the  weather  and  the 
condition  of  the  grass,  tedding  ivere  not  necessary  before  it  was  put  into 
grass  cocks,  the  plaintiff  should  have  shewn  that  -,    bat  as  no  evidence  of 
that  kind  was  o£fered,  we  must  take  the  fact  to  be,  that  the  usual  method 
of  treating  the  grass  after  it  was  cut,  by  tedding  it  before  it  was  put  into 
gr/iss  cocks,  in  the  common  process  of  making  it  into  hay,  was  proper  to 
have  been  pursued  in  the  present  instance,  and  that  it  was  not  done.  It  ap- 
pears to  me,  that  the  learned  judge  correctly  laid  down  at  the  trial  the  com- 
mon hivr-  principle  of  tithing,  as  applied  to  this  ense.     It  cannot  be,  that 
all  that  is  necessary  to  be  done  by  th«  occupier  f  s  to  cut  down  the  grass 
and  divide  it  into  ten  parts,  as  Lord  Chancellor  Kino  is  supposed  to  have 
said  in  the  case  cited.     Nobody  contends  that  It  is  sufficient  to  give  the 
Sector  the  tenth  blade  of  grass,  or  that  it  is  to  be  tithed  in  the  swartli, 
which  is  often  so  unequal  that  it  canDet  foe  fairly  divided.    The  rule  then* 
is  for  the  rector  to  take  his  tenth  part  in  that  first  convenient  stage  of  the 
process,  when  the  subject-matter  may  be  equally  divided,  and  that  is  when 
it  is  put  into  grass  cocks  in  the  common  process  of  hay  making :  and  it  is 
agreed  on  all  hands  that  the  usual  course  is,  for  the  grass  to  be  tedded  after 
it  is  cut  before  it  is  made  into  grass  cocks.     This  may  possibly  not  be  ne- 
cessary under  extraordinary  circumstances  of  weather ;  but  where  that  is 
so,  it  ought  to  be  shewn.     It  is  said^  however,  that  tedding  was  held  not 
to  be  necessary  in  Haii  v,  Feityplace,  and  Hide  v.  EUi$,     That  does  not  so 
distinctly  appear  by  the  former  of  those  cases :  but  at  any  rate  the  autho- 
rity of  them  is  questioned  by  lord  RoUe  in  his  Abridgment,  who  refers  to 
Other  cases,  where  the  contrary  was  adjudged.     In  addition  to  which  the 
doctrine  of  Hide  v.  £//i#  has  been  expressly  contradicted  in  a  modern  case, 
ihat  of  Brook  v.  Pewer  (I),  where,  in  answer  to  a  bill  filed  by  the  rector  of 
Fryem  Bamet,  for  ao  account  of  tithes  in  kind,  amongst  others  for  the  tithe 
of  hay,  the  defendant  Power  stated,  that  in  1773  he  mowed  a  field  of  grass, 
and  put  the  produce  into  grass  cocks,  and  gave  the  plaintiff  notice  that  he 
was  ready  to  set  out  the  titheis  thereof :  that  the  plaintiff  thereupon  attend- 
ed, and  desired  to  know  whether  such  grass  had  been  tedded  abroad  and 
laked  in  before  it  was  cocked  $  and  on  being  informed  that  it  had  not,  but 
that  the  same  was  cocked  out  of  the  swuth,  he  refused  to  take  it  in  that 
way.    That  the  defendant  being  informed  by  sonae  of  the  oldest  inhabitants 
of  the  parish  that  such  had  been  the  custom^  refused  to  set  out  the  tithes  in 
any  other  manner.     But  the  court,  after  hearing  witnesses,  ultimately  de- 
creed the  diefendant  to  account  for  the  tithes.    The  court  therefore  pro* 
oounced  on  the  mode  of  setting  out  the  tithe  of  hay  there  claimed  by  the 
rector,  as  the  common  law  obligation ;  that  the  subject -matter  first  presents 
itself  in  a  titheable  shape  when  put  into  grass  cocks,  and  that  tedding  is 
necessary  before  it  is  put  into  such  cocks. 

Grosb,  J.  declared  himself  of  the  same  opinion. 

Le  Blakc  J.  The  rule  laid  down-  by  the  learned  judge  at  the  trial  is  the 
common  law  rule  ;  and  where  there  are  any  exceptions  to  it,  those  must  be 
shewn.  The  same  rule  was  albo  recognized  in  a  case  of  Blaney  v.  WhUaker, 
which  was  tried  on  the  Western  circuit,  and  came  before  this  court  on  a 
motion  for  a  new  trial  in  M.  23  Geo.  3.  ''  It  was  an  action  on  the  case 
against  the  parson  for  not  taking  away  the  tithe  of  turnips  after  they  had 
been  set  out.  The  turnips  had  been  drawn  to  feed  cattle,  and  every  tenth 
turnip  was  thrown  aside  as  drawn  on  a  ridge  opposite  to  the  parson.  The 
question  was,  whether  the  tithe  was  properly  set  out  ?  the  parson  contend- 
ing that  the  turnips  ought  to  be  set  out  in  heaps,  or  at  least  gathered  into 
heaps  for  him.  Mr.  Justice  Ashhubst  said,  that  in  hay  and  corn  the  farmer 
most  put  it  into  cocks  and  sheaves,  for  his  own  benefit,  and  therefore  he 
•hould  do  the  same  for  the  parson  ;  but  that  a  man  was  not  obliged  to  be- 
stow more  labour  than  the  nature  of  the  thing  required  for  the  benefit  of  the 
parson ;  and  that  this  agreed  with  the  cases.    Mr.  Justice  Bur.LHn  said  that 

he 
(1)  4  Wood,  91, 
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he  entirely  agreed  with  his  brother  AsaaCBST,  that  if  the  former  put  them 
into  heaps  for  himself,  he  should  do  so  for  the  parson  -,  but  if  he  did  oott  <to 
io  for  himself,  he  need  not  do  so  for  the  parson.  That  the  rule  of 
law  was,  that  things  should  be  tithed  as  soon  as  they  were  in  a  proper  state 
to  be  tithed  :  the  same  was  the  case  with  hay  and  corn.  The  rule  for  a 
new  trial  was  discharged.*'  When  then  is  this  subject-matter  in  a  proper 
state  to  be  tithed  ?  when  it  comes  into  grass  cocks  in  the  ordinary  coarse 
of  the  process  of  making  it  into  hay ;  that  is  by  first  turning  over  the  swartlk 
iifter  it  has  been  cut,  that  the  under  side  may  be  exposed  to  the  action  of 
the  sun  and  air ;  which  I  take  to  be  tedding  it ;  and  in  that  case  only  (I  do 
not  speak  of  extraordinary  cases)  can  it  properly  be  put  into  grass  cocks. 
The  case  cited  by  my  lord  out  of  Wood*s  collection  lays  down  the  same  rule  ; 
suid  that  has  settled  the  question,  and  removed  the  doubt  which  might  have 
existed  upon  the  earlier  cases  referred  to  in  argument  -,  which,  however. 
Lord  Rolle  stated  to  have  been  contradicted  by  other  decisions  which  he 
mentions. 

Baylbt  J.  assented.  Rule  discharged. 

E.  48  Geo.  3.    1808.    K.  B. 
Stainbank  v.  Bradshaw.     [10  East^  350.] 

MOTION  for  a  prohibition  on  the  ground  that  there  were  two  questions 
raised  by  the  proceedings  before  the  ecclesiastical  court,  which  that 
court  had  no  jurisdiction  to  try ;  1st,  Whether  a  certain  part  of  the  land  in 
respect  of  which  tithe  of  hay  and  agistment  tithe  were  claimed  was  within 
the  parish  $  and,  2dly,  Whether  certain  other  land  were  lay  land^  i.  e.  hard 
dry  land,  in  opposition  to  natural  meadow  or  moist  land,  and  whether  it 
were  covered  by  a  modus.  But  there  was  great  doubt  upou  shewing  cause 
whether,  upon  the  face  of  the  proceedings  brought  before  the  court  by  the 
suggestion,  and  upon  the  face  of  the  sentence,  ti^ese  facts  had  been  in  issue 

,     below  :  and  finally  Lord  Ellenborouoh  C.  J.  said-^This  is  an  application 

whether  a  part    after  sentence.     Biit  it  does  not  appear  from  the  sentence,  nor  from  the  sug- 
of  the  land  in     gestion,  that  the  court  below  have  proceeded  to  try  the  question  of  the 

boundary  of  the  parish.  And  as  to  the  question  whether  the  land  were  na- 
tural meadow  or  not,  the  party  applying  for  a  prohibition  should  have  come 
before  sentence :  for  if  he  will  lie  by  and  suffer  the  foct  to  be  tried  below,  it 

is  too  late  to  come  after  sentence. 
2dly,  whether 

<ither  part  of  the  land  was  natural  meadow  land,  and  whether  it  was  covered  I>y  a  morhut  it  not  appearing 

Irom  the  sentence  or  suggestion  that  the  spiritual  court  had  proceeded  to  try  the  question  of  boundary,  the 

court  of  king's  bench  held,  that  the  party  applying  for  the  prohibition  ought  not  to  have  laid  by  and  safllRed 

the  question,  with  regard  to  the  meadow  land,  to  be  tried,  and  therefore  came  too  kite  after  sentence. 


1808. 


On  motion  for 
a  prohibition 
after  sentence, 
on  the  ground 
tiiat  there  were 
two  questions 
raised  by  the 
proceedings, 
which  the  ec- 
ciesiastical 
court  had  no 
jurisdiction  to 
trv :  vf«.  1st, 


respect  of 
which  tithe 
was  claimed 
was  within  the 
parisli ;  and. 


Prohibition 
panted  on  af- 
fidavit that  the 
defendant  to  a 
libel  for  tithes 
in  kind  in  the 
spiritual  court, 
answered  on 
oath  or  pleaded 
a  tnodu^,  with- 
out its  appear* 
ing  that  the 
mcdu9  was  re- 
gularly pleaded 
lielow,  so  as  to 
be  pat  in  iscue 
there« 


M.  49  Geo.  3.    1808.    K.  B. 
French,  Clerk,  v.  Trask.     [10  East,  348.] 

nPHE  plaintiff  rector  of  Odcombe  in  Somersetshire,  libelled  the  defendant, 
-■•a  parishioner,  in  the  conslstorial  archdeaconal  court  of  Wells  for  tithe 
in  kind :  and  Dampier  on  a  former  day  moved  for  a  prohibition  upon  an 
affidavit  that  the  defendant  had  "  answered  on  oath  or  pleaded  in  the  said 
court  to  the  said  libel'*  a  modus  of  40«.  payable  at  Easter  for  the  fnrm  of 
which  he  was  possessed,  in  lieu  of  tithes  and  ecclesiastical  dues  in  respect  of 
the  same,  which  he  had  duly  tendered  to  the  rector,  who  refused  to  accept  it, 
Barrow  now  shewed  cause,  and  objected  that  the  defendant  had  only  put 
in  an  answer  of  a  modus  in  the  court  below,  but  had  not  regularly  pleaded 
it ;  and  that  there  was  a  distinction  recognized  in  the  practice  of  the  eccle- 
siastical courts  between  those  two  stages  of  proceeding  j  consequentiy  this 
application  came  too  soon ;  for  before  plea  there  could  be  no  issue,  and 
it  could  not  be  told  till  then  that  the  ecclesiastical  court  was  proceeding  to 
try  the  modus.  And  he  cited  Stone  v.  Harwood  (1),  and  Broughton  v.  Hustkr 
(2),  as  in  point.    And. to  a  question  by  the  court,  whether  the  suggestion 


(1)  Rep.  temp.  Hard.  357. 


(2)  jintr,  p.  8. 


were 
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^vere  not  ▼erified  here  by  affldavit ;  he  answered  that  it  was  not.     (Bat        1806. 
J>ampier  md,  that  the  time  was  not  out  for  verifying.)     He  also  referred        drench 
to  Skttnbank  v.  Bradshaw  (1)  ;  which  at  first  was  supposed  to  have  been  *' 

like  the  present.;  and  that  the  court  had  refused  a  prohibition  because  the  ''^^^^' 
modui  had  not  been  put  in  issue  by  pleading  it  below.  But  Lb  Blanc  J. 
observed  that  that  was  after  sentence :  and  Batlbt  J.  said  that  it  could  not  be 
permitted  to  a  party  to  take  the  chance  of  a  trial  below»  and  when  that  was 
decided  against  him  to  come  to  this  court  and  object  to  suck  trial  (2).  And 
finally. 

Lord  Ellbnbobouob  C.  J.  said  (and  the  rest  of  the  court  agreed)  that 
there  must  be  a  prohibition  in  this  case }  for  it  appeared  that  there  was  no- 
thing to  try  in  the  court  below  but  the  modus  insisted  upon  in  the  defendant's 
answer. 

Rule  absolute  for  a  prohibition  as  to  the  trial  of  the  modus, 
(1)  j4mu,  p.  568.  (<2}  Vide  Oflty  r.  WkitehaU,  mie,  Tol.  1.  p.  733. 


M.  49  Geo.  3.    1806.    K.  B.  ( 

fFilliam$  and  others  v.  Powell^  Clerk.     [10  East,  270.] 

^T^HE  late  vicar  of  Abeigavenny  made  certain  compositions  with  his  pa*  Compoaitlons 

^    rishioners  for  the  vicarial  tithes,  which  were  payable  on  the  29th  of  for  tidies  cease 

September ;  and  the  Easter  offerings  were  payable  on  the  10th  of  April  in  on  the  death  of 

each  year  j  and  having  received  his  compositions  up  to  the  2SHh  of  Sep-  the Jncnmbcnt 

tember  1802,  he  died  on  the  10th  of  March  1803.    In  the  May  foUowing  ^^^^ 

the  defendant,  the  present  vicar,  was  presented,  and  in  November  following  made,  at  least 

was  inducted.    The  Easter  offerings  were  collected  by  the  sequestrator  after  as  to  his  suc- 

April  1803,  and  were  paid  over  by  hun  to  the  defendant ^  and  after  Mi-  ?^'^  ^^^'^^ 

ehadmas  in  the  same  year  the  defendant  received  the  vicarial  tithes  from  continoTto^re* 

some  of  the  parishioners  according  to  the  composition  of  his  predecessor,  cclTe  the  next 

and  from  others  according  to  new  compositions,  some  more,  some  less  than  paymeot  due 

the  former;  in  all  to  the  amount  of  181/.  and  upwards.    The  plaintiffs,  *?u!:^^***** 

who  were  the  personal  representatives  of  the  late  vicar,  brought  this  action  ^r  he^iua  onW 

for  money  had  and  received  against  the  present  vicar,  to  recover  a  propor-  be  accountable 

tion  of  such  compositions  np  to  the  time  of  the  late  vicar  s  death,  amount-  to  the  ezecn- 

ing,  as  they  calculated  them,  to  68i.  and  upwards.     The  defendant  dis-  ^**"^'  "^ 

puted  his  liability  to  account  for  the  compositions  which  were  not  due  till  £IJ^'i^of*th© 

his  own  time,  but  paid  202.  into  court,  in  order  to  cover  any  small  smns  tithes,  if  paid 

which  might  have  been  due  for  tithes  or  dues,  which,  if  received  in  kind,  in  kind,  accni- 

might  have  accrued  between  the  29th  of  September  1802,  and  the  death  of  >°ff  ^^^\ 

his  predecessor  on  the  10th  of  March  1803  -,  which  sum  it  clearly  appeared  J|J2poritLn 

was  more  than  sufficient  to  cover  any  such  tithes  or  dues.     And  Le  Blanc  received  by  the 

J.  before  whom  the  cautte  was  tried  at  Monmouth,  being  of  opinion  that  late  incumbent 

the  representatives  of  the  late  vicar  could  have  no  claim  to  the  Easter  offer-  ^^  m'i5^^* 

ings  due  after  his  death,  and  that  his  death  put  an  end  to  the  compositions  ][^^^^, 

for  the  vicarial  tithes,  at  least  with  respect  to  his  successor ;  and  that  the  pre-  and  not  pro 

sent  vicar  could  not  be  liable  to  account  for  more  of  the  compositions  which  ro/d^  according, 

he  had  received  from  the  parishioners  than  the  value  of  the  tithes  due,  if  ^J^f^  ^^^ 

any  vicarial  tithes  for  milk,  eggs,  &c.  might  have  accrued  in  that  interval,  before  hu""* 

between  the  29th  of  September  1802  and  the  10th  of  March  1803,  when  the  death  from  thq^ 

late  vicar  died,  would^amouut  to,  which  were  more  than  covered  by  the  last  payment, 
money  paid  into  court  $  directed  the  jury  to  find  for  the  defendant  5  but 
gave  liberty  to  the  plaintiff's  counsel  to  move  to  set  the  verdict  aside,  and 
(enter  a  verdict  for  the  plaintiffs  for  the  whole  or  so  much  of  the  composi- 
tion as  the  court  should  think  them  entitled  to  recover. 

Jervis  now  moved  accordingly  to  enter  a  verdict  for  the  plaintiffs  for  68/. 
and  upwards.  He  admitted  ti^at  the  compositions  ceased  in  point  of  law  on 
$he  death  pf  the  former  vicar,  and  that  each  vicar  would,  if  there  had  been 
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no  compositionB,  ha^e  only  been  entitled  to  the  tithes  accnitng  due  io  hiv 
own  time  -.  bat  he  contended  that  the  present  vicar^  having  adopted  tlte 
compositions  made  by  his  predecessor,  and  received  them  as  snch  ;  and  the 
consideration  for  such  payment  being  for  tithes,  part  of  which  at  least 
had  accrued  in  the  time  of  such  predecessor,  had  thereby  charged  himself 
with  receiving  a  proportionable  part  of  the  gross  sum  up  to  the  time  of  his 
predecessor's  death  for  his  use,  and  had  admitted  his  liability  pro  raid  to  the 
plaintiffs  by  payment  of  money  into  court.  And  he  compared  this  to  ilia 
case  of  Paget  v.  Gee,  where  tenant  in  tail  having  leased,  but  not  according: 
to  the  statute,  and  dying  without  issue  between  the  days  of  payment ;  and 
the  remainder-man  having  received  the  whole  rent  >  Lord  Hardwicke  held 
the  latter  liable  to  account  for  a  proportion  up  to  the  death  of  tenant  in 
tail.  According  to  a  note  of  the  same  case  in  1  Burn's  Just.  tit.  Distress^ 
8.  1-8,  which  is  cited  from  a  MS»,  Lord  HAanwiCKE  is  made  to  say,  "  1 
ground  my  opinion  in  this  case  upon  the  tenant's  having  submitted  to  pa^r 
the  rent  :  he  has  held  himself  bound  in  conscience  to  pay  it  for  the  use  and 
occupation  of  the  land  the  last  half  year ;  he  paid  it  to  the  defendant, 
which  he  was  not  bound  to  do  in  law  :  and  in  such  a  case  the  person  he 
pays  it  to  shall  be  accountable^  and  considered  as  receiving  it  for  tiiose  who 
are  in  equity  entitled  to  it.'*  He  admitted  that  the  statute  11  Geo.  2.  c.  19. 
8.  15.  did  not  apply  to  this  case,  the  demand  not  being  against  the  occupiers 
of  the  land. 

Lord  Ellenborough  C.  J.  In  the  case  cited  each  day's  occupation  hy 
the  tenant  was  valuable  to  him,  and  therefore  there  might  be  on  equitable 
apportionment  of  the  rent  accruing  from  day  to  day,  in  respect  to  such  valu- 
able occupation :  and  the  remainder-man  who  received  the  whole  might 
well  be  considered  as  equitably  accountable  for  the  proportion  which  ac- 
crued in  the  time  of  the  tenant  in  tail.  But  here  the  ooniposition  was  at 
an  end  by  the  death  of  the  former  vicar }  and  the  present  vicar  in  fiict 
received  nothing  for  him  ;  for  no  tithes  had  become  due  since  the  last  pa)r- 
meat  in  September  beyond  what  the  money  paid  into  court  was  sufficient  to 
cover. 

Per  curiam.  Rule  refused. 


1800. 


T.  49  Geo.  3.    1809.    K.  B. 
Kemp  T.  Filewood^  Clerk.    The  same  v.  The  same,     [11  East^  358.] 

Dnenoticehar.  HPHESE  were  two  actions  on  the  case  i  the  one  brought  by  the  plaintiff, 
ing  been  gircn  *-  who  in  1806,  was  the  occupier  of  a  garden  in  the  parish  of  Syble'He- 
to  the  parson  vingham  in  Essex,  against  the  rector  of  the  parish,  for  not  taking  away  the 
ont^of"he°^  tithes  of  the  garden,  which  the  phLintiff  had  duly  set  out.  In  support  of  this, 
tithes  of  fruit  ^^^  plaintiff  at  the  trial  before  Heath  J.,  at  Chelmsford,  proved  several  no- 
and  vegetables  tices  given  to  the  defendant  in  that  year,  that  at  the  several  times  menti- 
iti  a  fTArdrn.  oned  in  such  notices,  the  plaintiff  would  set  out  the  tithes  of  fruits  and 
which  ^'^^"*^-  vegetables  growing  in  the  said  garden ;  and  that  the  tithes  of  fruits  and  ve- 
out  on^hc'days  getables  were  accordingly  set  out,  and  were  not  taken  away,  but  were  suf- 
specified  in  the  fered  by  the  defSendant  to  rot  and  perish  upon  the  ground.  None  of  these  no- 
notice  ;  but  the  tices,  which  were^required  by  the  custom  of  the  parish,  were  given  later  than 
rtmoVedfo  °°'    ^^^  ^®*^  ®^  August  1805.  There  was  then  proved  a  notice  in  writing,  signed 

by  the  plaintiff,  and  dated  23d  of  September  1806,  and  served  on  the 
defendant,  which  was  to  the  following  effect.— To  take  the  tithed  fruits  and 
vegetables  from  the  plaintiff's  garden  on  or  before  the  25th  instant ;  or  the 
plaintiff  would  commence  an  action  against  him.  But  Heath  J.  i^as  of 
come  rotten;  it  opinion^  that  this  latter  notice  was  nugatory  ^  not  having  a  subject  to 
was  holden,  which 

that  a  notice 

given  at  the  ezpiradon  of  the  month  by  the  owner  to  the  parson  to  remove  the  tithe-fruit  and  regetables 
within  two  days,  or  an  action  would  be  commenced  against  him,  was  sufficient  notice  of  setting  out  tiie 
tithes  to  found  an  action  for  not  removing  tithes.  And  due  notices  having  been  given  of  setting  out  tithes 
of  garden  Ytgetables  and  field  barley  on  certain  days  between  the  1 1th  and  16th  of  September,  a  general  no- 
tice on  the  17th  to  the  parson,  to  take  away  all  the  tithes  of  the  owner's  lands  within  two  days,  was  like« 
wise  holden  to  be  a  suflkient  notice  to  ground  a  similar  action. 


the  spfice  of  a 
mondi  after- 
wards, by 
which  time 
they  had  be- 


yiLBVOOD. 
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xrl^ich  it  might  refer :  for  the  tUhes  set  out  in  August  must^  before  the  23d         \M9. 
of  September,  be  rotten  antltnixed  with  the  mould  of  the  garden,  and  con-  ^^mp 

seqnently  not  capable  of  being  removed.  And  in  conseqaence  of  such  opi-> 
nion,  the  plaintiff's  counsel/  having  first  offered  to  prove  other  notices  to 
take  away  the  tithe  nearer  to  the  times  of  the  notices  to  set  them  out ; 
^hich  were  rejected  ;  because  as  only  one  notice  to  take  away  was  laid  in 
the  declaration,  one  only  could  be  proved  ;  submitted  to  be  nonsuited,  to 
aroid  a  verdict  against  him. 

Hie  other  was  a  like  action  on  the  case,  brought  against  the  rector,  for 
not  taking  away  the  small  tithes  of  the  plaintiff's  garden,  duly  set  out ;  and 
also  for  not  taking  away  the  tithes  of  barley.  And  in  this  it  was  proved, 
that  the  tithes  of  the  vegetables  in  the  garden,  and  of  the  barley  in  the 
field,  were  duly  set  out  by  the  plaintiff,  and  not  taken  away  by  the  defend- 
ant. The  notice  given  hy  the  plaintiff  to  the  defendant,  to  take  the  tithes 
away,  ^vafl  dated  the  17th  of  September  1800,  in  order  to  entitle  the  plain- 
tiff to  maintain  the  action ;  and  it  required  the  dfsfendant  to  take  away  all 
the  tithes  of  his  (the  plaintiff's)  lands  on  or  before  the  19th  instant.  It 
was  agreed,  that  by  the  custom  of  the  parish  the  occupiers  of  lands  were 
bound  to  give  a  previous  notice  of  setting  put  their  tithes.  3  and  it  was 
proved  by  the  plaintiff,  that  he  gave  several  notices  of  setting  out  tithes  of 
vegetables  growing  in  his  garden,  on  the  11  th,  15th,  and  16th  of  Septem- 
ber, and  of  tithing  barley  at  another  day,  before  the  17th.  But  Heath  J. 
nonsuited  the  plaintiff;  because  the  notice  to  take  away  the  tithes  did  not 
specify  the  tithes  to  be  taken  away,  nor  from  what  lands* 

These  nonsuits  were  moved  to  be  set  aside  in  the  last  term  by  Marryaf, 
who  stated  the  principal  points  ruled  at  the  trial  in  the  manner  before  nxen- 
tioned,  and  his  objections  to  the  nonsuits  upon  the  grounds  gn  which  they 
had  passed;  ill  which  objections  the  court  appeared  to  acquiesce.  Then 
with  respect  to  the  evidence  of  the  other  notices,  tQ  take  away  the  tithes, 
which  had  been  r^ected  in  the  first  action,  on  the  ground  that  one  such 
notice  only  was  alleged  in  the  declaration ;  and  that  one  notice  having 
been  offered  in  proof,  which  the  learned  judge  thought  insufficient  for  the 
reason  stated,  so  other  could  be  proved  ;  he  observed,  that  even  if  the 
plaintiff  were  precluded  from  offering  in  evidence  a  sufficient  notioe,  beqiuse 
be  had  before  proved  one  which  was  deemed  insufficient  $  (which  he  de- 
nied) still  he  submitted  that  the  form  of  the  declaraticm  did  not  warmnt 
the  objection  j  for  it  vras  laid  that  on  the  several  days  on  which  the  tithes 
were  set  out,  the  defendant  had  notice,  &c.  viz,  on  such  a  day,  &c. 

Beit  seijt,  now  opposed  the  rules,  and  insisted  upon  the  objections  taken 
at  the  trial ;  in  the  first  action,  because  the  notice  of  the  tithe  having  been 
set  out,  ajad  requiriiig  it  to  be  removed,  came  above  a  month  after  the  fruit 
and  other  v^etablea  were  proved  to  have  been  set  out,  and  was  therefore 
nugatory  for  the  purpose  for  which  such  a  notice  is  required,  as  the  things 
must  hf^ve  b^aa  rotten  loi^  before.  It  would  therefore  be  in  vain  to  send 
the  case  down  to  a  new  trial,  unless  indeed  evidence  of  some  other  notice 
nearer  to  the  time  of  settio^  out  the  tithes  could  be  given.  Then  with  re- 
spect to  the  objection  in  the  other  action ;  the  notice  was  too  general  j 
specifying  neither  the  nature  of  the  tithe,  nor  the  place  from  whence  it 
was  to  be  takeu  :  and  every  notice  n^usthave  a  reasQuafole  certainty  with 
resiiect  to  the  subject  matter. 

Lord.£Li»sNBoaovaH  C.  J,  In  the  one  case,  the  defendant  had  notice, 
when  the  tithes  would  he  set  out ;  but  a  month  and  more  passed,  and  he 
did  not  take  them  away.  Thep  the  notice  of  the  23d  of  September  was 
g:iven  i  the  meening  of  which  plauily  is,  that  the  plaintiff  had  borne  with 
the  inconvenience  l9ng  eaoughi  and  th^t  if  the  defendant  did  not  remove- 
the  nuisance,  within  two  days,  the  plaln^ff  would  .bring  his  ection  against 
him.  What  objection  can  there  be  to  that  >  The  person  who  is  the  wrong- 
doer is  to  look  to  the  subject  of  the  notioe.  If  it  be  still  fruit  or  vegetables, 
he  is  to  take  away  those  5  if  they  have  become  rotten  mould,  ht  is  to 
taka  away  that.     His  lordship  also  thought  the  notice  in  the  other  action 

sufficiently 


The  ceminoii 
Iaw  mode  of 
tithing  hay  is 
ID  the  cocks 
into  vhich  the 
grass  is  first 
collected  after 
cttttii^f  and 
tedding. 

Although  the 
parson  cannot 
conveniently 
make  hb  tithe 
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sufficiently  plain  with  reference  to  the  prior  notices  recently  given  of  set^ 
ting  out  the  tithe  of  fruity  vegetables,  and  barley. 

Gross  J.  agreed. 

Le  Blang  J.  agreed,  and  added  that  the  very  object  of  giving  the  notice^ 
on  the  23d  of  September,  to  take  away  the  tithe,  afker  it  had  been  suffered 
by  the  defendant  to  continue  on  the  ground  for  above  a  month,  was  that 
he  might  remove  the  inconvenience  from  the  plaintiff. 

Baylbt  J.  observed  that  the  notices  in  the  second  action  of  setting  out 
the  tithes  were  given  so  recently  as  the  11th,  15th,  and  IGth  of  September,, 
before  the  general  notice  on  the  17th  to  take  all  the  tithes  away. 

Rules  absolute. 

T.  49  Geo.  8.    1809.    C.  P, 
HalHivell,  Clerk,  v.  IVappes.     [2  Taunt.  54.] 

THE  plaintiff  declared  on  the  statute  of  the  2d  and  3d.  Edw.  6.  asfiEurmer 
and  tenant  of  all  the  tithes  of  com  and  hay  in  the  parish  of  Nidd,  for 
not  setting  out  tithes.  The  first  count  was  for  the  tithes  of  10  acres  of 
wheat,  40  acres  of  oats,  and  10  acres  of  barley ;  the  second  count  was  for 
the  tithe  of  46  acres  of  hay  (  the  third  count  for  the  tithe  of  certain  acres 
of  turnips ;  and  the  fourth  count  for  the  tithe  of  potatoes.  Upon  the  trial 
of  this  cause  at  the  York  Spring  assizes,  1809,  before  Lawbemce,  J.  the 
plaintiff's  counsel,  in  his  opening,  stated,  that  in  setting  out  the  tithe  of 
corn,  the  defendant  fisst  reaped  or  sheared  one  laod,  and  as  the  reapers 
came  back  again  to  begin  the  next,  they  severed  the  tenth  sheaf,  and  threw 
it  into  the  furrow,  and  put  up  the  other  nine  into  shocks  or  stooks,  without 
{nto  ba^,  while  letting  the  plaintiff  see  that  it  was  fairly  set  out ;  but  he  addresseil  no  evi- 
ls mak  Lair  his^  dence  to  the  last- mentioned  point,  nor  rested  his  case  on  it.  The  evidence 
9  parts,  with-  as  to  the  com  was,  that  in  the  two  preceding  years,  the  plaintiff  had  set 
out  either  mix-  out  the  tithe  in  stooks  or  shocks,  consisting  of  ten  sheaves ;  but  this  year 
log  the  whole  ^y^^  defendant  set  it  out  in  single  sheaves,  in  the  manner  above-mentioned, 
mUtinffa  trm'  ^^^°S  <^  ^^^  same  day  given  previous  notice  of  his  intention  to  set  out  the 
pass  by  tread-  tithe.  The  plaintiff  did  not  pretend  that  it  was  unfairly  tithed  in  feet,  bat 
ing  on  the  pa-  contended  that  it  ought  to  hav^  been  set  out  in  shocks  or  stooks.  The  evi- 
"•jji**"*'^**  ^^y*  denoe  as  to  the  hay  was,  that  on  the  same  day  on  which  it  was  cut  the 
lawDi<^°of  ^'^  owner  tedded  it  abroad,  and  on  collecting  it  together  again,  into  what  were 
tithiog  wheat  is  in  that  country  called  lap-cocks,  or  foot-cocks,  he  set  out  every  tenth  code, 
in  the  sheaf.  It  was  admitted  that  the  grass  in  that  state  was  not  fit  to  put  into  a  sta<^. 
And  not  in  \i  ^^^^  neither  hay  nor  grass  j  and  when  the  defendant's  hay  was  again 
spread  out,  there  was  not  room  for  the  plaintiff  to  spread  out  his  tithe  to 
dry,  without  treading  on  the  defendant's  hay  :  as  much  space,  however, 
was  left  for  spreading  out  the  tithe  as  the  ground  that  the  tithe  had  grown 
upon.  It  was  insisted  for  the  plaintiff  that  this  mode  of  tithing  could  not 
be  legal,  because  the  parson  was  debarred  of  the  opportunity  to  spread  and 
make  his  hay.  Lawrencb  J.  was  of  opinion  that  both  thi^com  and  the 
to  compnTe  his  hay  were  properly  set  out ;  and  that  it  was  sufficient  to  set  out  the  former 
tithe  with  them,  in  sheaf,  and  not  to  put  ten  sheaves  together :  and  the  jury  found  a  verdict 
if  ti^^ti^h-     ^^^  ^^  defendant  upon  the  two  first  counts,  and  for  the  plaintiff  on  the  other 

ioner  reaps  one  two. 

land,  and  in  Shepherd,  seijt.  in  Easter  term  moved  to  set  aside  the  verdict  so  &r  as  it 
coming  back  ^as  found  for  the  defendant.     As  to  the  hay,  he  surmised  that  these  foot- 
along  the  same  ^jQ^jj^g  ^^^^  qq^  qi;i[^  ^  large  as  the  i^rass  cocks,  in  which,  according:  to 
land  to  reap  the  ..     '••^u             i       «    i_^     ^       x       rfr-i.           .^    •  1           •       °. 
next,  throws  some  cases,  the  tithe  may  legally  be  set  out.     [The  court,  interposing,  ob- 

ont  the  titheof  served  that  that  point  was  too  well  established  for  argument,  and  that  it  was 
the  first,  and  oidy  strange  that  the  case  of  Newman  v.  Morgan,  10  East,  6  (i),  was  ever 
f^u  his  una  agitated  at  all  5  it  was  perfectly  dear  that  the  tenant  must  cut  and  tithe 
does^tgivea  ^^®  produce  in  grass  cocks.]  As  to  the  com,  in  Tennant  ▼.  Stub- 
safficient  time  ^ing, 

to  the  parson  to  compare. 

If  the  parishioner  pats  up  his  sheaves  into  shocks  before  the  parson  has  had  tim»-  to  compare  the  tillie- 
sheaf  with  the  other  nine,  temble  that  the  parson  has  a  right  to  take  down  the  aliockto  examine  the  niae. 
fbeares.  (1)  Ani§,  p»  ftS5. 


the  shock. 

The  parish- 
ioner  must  in 
all  cases  leave 
his  nine  parts 
in  the  field  a 
reasouHbletime 
for  the  parson 
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hmg  (\)»  the  parifihioner  insbted  on  a  custom  of  throwing  odt  the  tenth 
sheaf^  (having  first  given  the  rector  notice  of  tithing  3)  but  it  appeared  that 
the  custom  veas  to  make  up  the  sheaves  into  unequal  shocks  or  sheaves, 
and  at  the  time  of  carrying,  to  throw  out  the  tenth  for  the  parson,  when, 
if  he  attended,  and  rejected  the  tenth,  he  might  take  the  eleventh  ;  and  Mac- 
DONALD  C.  B.  held,  *'  that  the  custom  was  unreasonable,  and  therefore 
void,  for  it  deprived  the  tithe-owner  of  an  advantage  which  the  law  always 
gave  him,  of  having  his  tithe  so  set  out  that  he  might  compare  it  with  the 
other  parts.**  He  observed  that  the  mode  practised  In  this  case  equally  pre-* 
eluded  the  parson  from  seeing  that  his  tithes  were  fairly  set  out ;  for  the 
farmer,  by  putting  his  own  sheaves  into  shocks,  rendered  it  less  easy  for  the 
•parson  to  compare  the  tithe  sheaf  with  the  other  nine  :  the  fanner  might 
put  three  or  four  very  large  sheaves  in  the  centre  of  his  shock,  and  the  par- 
son, having  no  right  to  take  down  the  shock,  in  order  to  examine  them,  . 
could  not  discover  the  fraud.     In  Tennani  v.  Stubbing,  an  hour's  previous 
notice  was  thought  too  short  for  comparing  the  tithe  with  the  nine  parts ; 
and  the  time  allowed  here  is  still  shorter ;  for  as  soon  as  the  reapers  have 
sheared  a  land,  they  throw  out  the  tithe  in  returning.     [CHAMnaB,  J.    If 
the  owner  shocks  his  sheaves  so  soon  as  to  prevent  the  comparison,  tlu: 
parson  must  of  necessity  have  the  right  to  pull  them  down  to  examine  them, 
which  would  be  attended  with  monstrous  inconvenience.]     AlanUjf,  seijt. 
amicus  cufue,  mentioned  the  case  of  an  action  brought  by  a  farmer  against 
the  parson  fbr  not  taking  away  his  tithes,  which  was  tried  before  Lb  Blanc 
J.  at  Worcester,  on  the  common  law  right,  not  on  any  special  custom  of 
tithing  j  and  the  learned  judge  nonsuited  the  plaintiff,  because  the  tithe  was 
set  out  in  sheaf,  and  not  in  shock :  and  the  case  was  never  afterwards 
moved.    Mansfield  C.  J.,  observed,  that  cases  had  often  been  agitated  in 
the  court  of  exchequer  upon  the  question  how  much  of  a  fidd  may  be  cut 
and  taken  away  at  one  time  without  letting  the  parson  see  more  of  it :  but 
certainly  one  land  seemed  too  little.]  The  court  granted  a  rule  nUi  as  to  the 
com,  but  refused  it  as  to  the  second  count,  which  respected  the  hay. 

On  this  day  Lawrence  J.,  on  reporting  the  evidence,  observed  that  the 
jilaintiff  at  the  trial  rested  his  case  on  the  ground  that  the  common  law 
mode  of  setting  out  the  tithe  of  corn  was  in  shock,  not  in  sheaf,  and  did  not 
then  rely  on  the  point  which  Shepherd  had  made,  that  the  parson  could  not 
conifKire  and  judge  of  the  equality  of  the  tithe,  nor  had  addressed  any  evi- 
dence to  that  point,  although  it  was  incidentally  mentioned  in  opening  the 
case.  Upon  the  principal  point,  that  the  common  law  mode  of  tithing  com 
'  is  in  the  sheaf,  he  referred  to  the  following  authorities  :  Lamb  v.  Tatter- 
sail  (2),  2  Wood,  418.  Bendish  v.  Kembie,  2  Wood,  945 ;  in  both  of  which 
cases  the  defendant  relied  on  his  setting  out  the  tithe  of  wheat  in  sheaf;  and 
the  court  directed  an  issue  to  try  whether  the  custom  within  the  parish  was 
to  set  out  wheat  in  shock,  or  in  sheaf  >  but  this  issue  wotdd  not  have  been 
directed,  unless  the  common  law  method  were  to  set  it  out  in  the  sheaf. 
Gibson's  Codex,  p.  456,  says  the  common  law  method  is  in  the  sheaf. 
1  Koll.  Abr.  644,  pi.  5.  ''  The  parishioner  of  common  right  ought  to  make 
his  com  into  sheaves,*'  and  pi.  6,  ''  the  parishioner  is  nojt  bound  to  gather 
&r  jset  up  his  corn  in  htllocks,  or  heaps,  but  it  is  a  good  manner  of  tithing 
to  throw  the  shocks  out  3*'  by  which  woiti  he  there  evidently  means  sheaves. 
Authorities  to  the  same  effect  are,  j4non.  Latch.  226.  Watson,  540.  Ten- 
nani T.  Siubbwg,  Archbishop  of  York  v.  Stnpleton,  2  Atk.  136  (3).  Ersr 
kine  ▼.  Ruffle  and  Brewster  (4).     Ledger  v.  Langley,  1  Sid.  285  (5). 

The  court  were  unanimous,  that  they  could  not  upon  the  present  occasion 
go  into  the  question,  whether  the  parson  had  reasonable  time  to  compare 
his  tithe  with  the  nine  parts,  as  the  case  did  not  turn  upon  that  poiut  at  the 
irial :  but  the  law  on  that  subject  clearly  was,  that  the  tithe  must  be  so  set 

out 


(1)  jtnte^  p.  425. 

(2)  Ante,  p.  91. 

(3)  Ante,  p.  83. 


(4)  Ante,  p.  235. 

(5)  Ante,  vol.  1.  p.  448. 
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1800.        out^  and  the  niue  parts  l«ft  ao  long,  that  the  parson  may  ha^e  an  opportunity 
HALLiw^LL      of  judgiiig  by  the  view  vrkether  the  tithe  is  fairly  set  ootor  not. 

Rule  discharged  (1>. 

Cockeii,  serjt.  against  the  rule. 

(1)  See  this  cause  on  Another  point,  nnte,  p.  S52. 

M.  50  Geo.  3.     1809.    In  Cane* 
Keighley  t.  Brown.     [16  Ves.  344.} 

A  reference  C[EVERAL  bills  were  filed  by  a  rector,  prajing  an  account  of  tithes  ; 
whether  sere-  K3  making  seven  or  cfght  occupiers  defendants  in  each  suit  j  and  stating 
'^h^  *ld  b*^'"'n-  "^*^^cs  ^*  Lammas  in  the  year  1803  to  determine  a  composition,  which  had 
soUdated  is  not  ^^^^  V^^  down  to  that  time.  A  motion  was  made  on  the  part  of  several  of 
of  course,  be*  the  defendants  for  a  reference  to  the  master  to  examine  and  certify,  whether 
fore  answer.       the  several  causes,  or  some,  and  which  of  them,  may  not  be  consolidated  ; 

and  in  the  mean  time  that  all  farther  proceedings  may  be  staid.  The  motion 
was  made  before  answer,  and  without  affidavit. 

Sir  Samuel  Romiliy,  in  support  of  the  motion,  contended,  that  this  order 
should  be  made  of  course.  Here  are  between  forty  and  fifty  defendants  i  and 
six  suits,  each  against  seven  or  eight  persons ;  and  the  same  question  is  put 
in  issue  in  all  the  causes  :  the  defendants  insist  upon  a  modus :  the  plaintiff 
denies  the  modus ;  but  admits,  that  a  composition  has  been  paid  ;  which 
he  has  determined.  In  Fyke  ▼•  Brock  (2),  this  motion  was  made  before  an- 
swer. 

Mr.  Harty  for  the  plaintiff,  insisted,  that  this  could  not  be  considered  a 
motion  of  course  :  there  may  be  various  defences  >  and  there  is  no  justice 
in  compelling  the  plaintiff  to  conduct  his  cause  according  to  the  discretion  of 
the  defendants.  The  reason  for  proceeding  by  different  suits  is  the  danger 
of  abatement.  The  parties  might  agree  to  be  bound  by  the  decision  in  one 
suit.  At  least  it  should  appear  upon  the  record,  that  these  suits  have  one  and 
the  same  object. 

Sir  Samuel  Romifly,  in  reply.  That  would  hot  be  just ;  unless  a  decision 
upon  the  merits  can  be  insured.  There  is  great  nicety  in  pleading  a  mo- 
dU8 ;  and  the  consequence  frequently  is  a  decision  in  favour  of  the  rector 
against  the  merits.  Such  terms  are  never  imposed  in  the  court  of  exche- 
quer ;  where  nothing  is  required  but  an  affidavit^  that  there  is  no  subacr^- 
tion. 

The  Lord  CaANCEtLon.  I  will  consult  some  of  the  barons  of  the  exche- 
quer upon  this  point  -,  not  seeing  my  way  very  clearly  to  deternune^  what 
ought  to  be  the  practice  here.  I  had  taken  the  course  of  the  court  of  ex- 
chequer to  be  this  j  that,  if  there  were  several  defendants,  of  whom  some 
set  iip  different  nuidusses,  and  others  set  up  compositions,  some  well,  some 
111  determined,  and  there  may  therefore  be  £everal  distinct  cases  in  one  suit, 
yet  that  court  did  very  freely  consolidate  cases  of  this  description.  It  ap- 
pears to  me  rather  the  subject  of  a  special  application  than  of  course.  The 
court  of  king's  bench,  by  their  power  of  granting  imparlances,  compel  par- 
ties to  consolidate  insurance  causes  :  a  strong  measure  originally  |  obliging 
one  man  in  that  way  to  be  bound  by  a  judgment  against  another. 

The  Lord  Cuancellor  said,  he  had'  mentioned  this  point  to  Baron 
Thoupson  ;  who  had  no  idea,  that  this  order  was  of  course  in  the  court  of 
exchequer;  though  sometimes  made  under  special  circumstances. 

The  order  was  not  made. 

(2)  Post,  jidtU 


H.M 
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H.  50  Geo.  3.     1810.    K.  B. 
Roberts  v.  fFUliams,  Clerk,  and  another.    [12  East,  63.]  \no. 

W    WILLIAMS,  clerk,  ricar  of  the  parish  church  of  Pencloylon   in   ProMbiti^a  de- 
•   the  county  of  Glamorganj  and  his  lessee   of  the  tithe,  libelled   njed  to  tbe  spi- 
ll. Roberts,  an  occupier  in  that  parish,  in  the  consistory  court  of  the  diocese   ''*t"*J.co"rt 
of  Llandaff,  for  subtraction  or  non-payment  of  vicarial  tithes ;  amongst  others,   jion^^f  ^  ^^^ 
the  tithe  of  40  turkies  bred  and  reared  on  Roberts's  farm,  in  1808,  which   set  up  there  of 
sold  at  the  rate  of  7«.  Qd.  a  couple,  the  tithe  whereof  amounted  in  value  to   1^«  for  every 
l-5«.  To  which  Roberts  pleaded,  that  by  an  ancient  custom  or  modus  decimandij  ^^^^7  ^^J"^ 
used  from  time  immemoriid  within  the  parish  of  Pendoylon,  the  vicar  was  eJerv  tenth 
never  entitled  to  the  tithe  of  turkies  in  kind  from  any  of  the  inhabitants,  but   egg,  in  lieu 
to  Id,  for  every  turkey  laying  eggs,  or  to  every  tenth  egg  laid  by  such  tur-   of  tithe  of  tur- 
key, at  the  option  of  the  vicar,  in  lieu  thereof.   This  plea,  with  the  proof  of-   '^^y?*  *' ^**® 
fered  in  support  of  it,  having  been  rejected  by  the  spiritual  court,  an  appli-   ^J.^^*!  roch^ 
cation  was  made  in  the  last  term  on  behalf  of  Roberts,  and  a  rule  obtained,   modutnot  as- 
calling  on  Mr.  Williams  and  his  lessee  to  shew  cause  why  a  writ  of  prohi-    ceruiniog  any 
bition  should  not  issue  to  prohibit  the  consistory  court  of  Llandaff  from   certain  time 
holding  further  plea  of  the  matters  there  depending  between  these  parties.      Ijif'LmMtin 

Bevan  shewed  cause  against  the  prohibition,  and  made  three  objections  to  \^  of  the  eggs 
the  modus  ;  1st,  that  attending  to  the  relative  value  of  money  in  the  time  of  was  to  be  made. 
Rich.  1st,  at  which  time  the  modus  must  have  existed,  if  at  all.  Id.  for  every  ^^  case  the  op- 
turkey  laying  eggs  was  a  rank  modus.  [But  the  court  said  they  could  not  ^P^**^  " 
now  go  into  that  objection.]  2dly,  That  there  could  be  no  modus  of  the  monev. 
tithe  of  turkies,  per  se,  because  turkies  were  only  introduced  into  this  coun- 
try since  the  time  of  legal  memory.  [Lord  £llen borough  C.  J.  How  are 
we  to  know  that  ?]  The  court  has  taken  notice  that  hops  were  introduced 
within  time  of  memory ;  as  it  was  said,  about  the  time  of  queen  Eliza- 
beth (1).  Turkies  were  first  noticed  in  this  island  in  1555  (2)  ;  and  the  first 
mention  of  them  in  our  books  is  in  Hugton  v.  Prince  (3),  in  the  tH  &  38  of 
Eliz.,  where  they  are  said  not  to  be  titheable  in  themselves  or  their  eggs, 
because  they  were  /era  natura.  And  in  Brinklow  v.  Edmunds  (4),  where  a 
modus  of  three  eggs  for  every  cock  and  drake,  and  for  every  hen  and  duck 
respectively,  payable  on  Wednesday  before  Easter,  in  lieu  of  tithe  of  eggs 
and  of  chickens  and  ducks  hatched  in  the  parish,  was  established,  the  re- 
porter, who  was  a  person  of  great  experience  in  those  subjects,  adds  in  a 
marginal  note — *'  not  to  extend  to  turkies,  because  brought  into  England 
lately.**  But  in  Carleion  v.  BrigfUwell  (5],  the  Master  of  the  Rolls  said  he 
could  not  see  but  that  turkies  were  as  tame  as  other  poultry,  and  must 
therefore  pay  tithes  :  but  that  if  tithes  were  once  paid  of  the  egfgs,  there 
could  be  no  second  demand  for  the  chickens  hatched.  3dly,  The  modus  is 
.bad,  inasmuch  as  there  is  no  time  certain  mentioned  when  it  is  to  be  paid. 
Goddard  v.  Keeble  (6),  Phillips  v.  Symes  (7),  and  Blacket  v.  Finney  (8)  are  in 
point ;  and  the  court  will  not  send  a  case  to  trial  in  vain.  In  llUl  v.  f^aux 
(9),  where  the  modus  set  up  was  bad  on  the  face  of  it,  the  court  refiised  a 
prohibition. 

Peake,  in  support  of  tbe  prohibition,  as  to  the  second  objection,  said  that 
it  was  founded  on  an  assumption  of  fact,  which  the  court  would  require  proof 
of,  before  they  decided  against  the  validity  of  the  modus.  [Lord  Ellen - 
BORouo^  C.  J.  said  that  there  might  be  a  good  modus,  to  include  turkies, 
though  the  bird  might  have  been  introduced  into  this  country  within  time 
of  legal  memory ;  as  if  there  were  a  modus  for  all  domestic  fowls :  but  here^ 
he  observed,  the  modus  was  distinctly  and  eo  nomine  for  turkies.]  if  there 
were  a  general  modus  for  all  domestic  fowls,  including  turkies,  the  parties 

might 

(1)  Cnmck  V.  Kisden,  1  Ventr.  61.    ilftir,  (6)  Bunb.  105.    Ante,  vol.  1 .  p.  777. 
vol.  1.  p.  481.  (7)  Bunb.  171.    jtnit,  vol.  1.  p.  800. 

(2)  Dngd.Orig.  135.  (8)  Bunb.  198.    jintt,  vol.  1.  p.  817. 

(3)  Moor,  59*^.    Ante,  vol.  1.  p.  HI.  (9)  1  Lord  Raym.  358.    Ante,  vol.  1.  p. 
(4}  Jnit,  p.  30.                                              §29. 

(5)  Ante,  p.  7. 
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1810.         might  insist  on  it  as  a  modus  for  turkies  nommatbn :  but  even  aa  a  partictilaf 
BOBERTS       modut,  tbo  court  would  grant  the  prohibition,   in  order  to  try  the  fact 
^'  on  which  the  tnodui  is  objected  to.    For  it  is  strange  that  the  cotart  ahoold 

have  taken  notice,  as  it  is  supposed,  that  hops  were  6rst  introduced  in  the 
time  of  queen  Elizabeth,  when  there  was  a  petition  to  parliament  in  the  6 
Hen.  6.  against  the  use  of  them.  It  is  disputed  between  naturalists  whether 
the  turkey  first  came  from  Asia  or  America,  but  that  does  not  decide  the  time 
of  its  introduction  into  England )  but  being  found  here  in  a  domestic  state, 
it  may  be  presumed,  in  the  absence  of  all  proof  to  the  contrary,  that  it  was 
here  before  the  time  of  memory  :  and  the  opinion  of  Sir  Joseph  Jekyll  in 
Carl  ion  v.  Brightwell,  is  an  answer  to  the  case  in  Moor,  and  the  note  in  Bun- 
bury.  As  to  the  3<1  objection  (which  came  upon  him  by  surprise),  he  iug« 
gested  that  the  cases  in  Bunbury  requiring  a  certain  time  for  the  payment  of 
a  modus  had  been  over-ruled  in  some  later  case :  but  at  any  rate  he  con- 
tended, that  the  time  of  payment  of  this  modus  was  certain  enoiigh,  namely, 
as  soon  as  the  tenth  egg  was  laid  ;  and  then  the  parson  had  his  option  either 
to  take  that,  if  he  had  not  thought  proper  to  take  the  \d.  before,  for  every 
turkey  laying  eggs.  And  Wats.  Clerg.  L.  569.  says,  that  of  the  tithe  of 
fowls  (including  turkies)  either  the  tenth  egg  or  the  tenth  young  is  to  be 
paid,  but  not  both  :  and  custom  regulates  which :  and  the  only  di£ference  in 
this  modus  h,  that  it  gives  the  option  to  the  parson  either  of  the  egg  or  of 
money. 

Lord  Ellrnbobouoh  C.  J.  This  modus,  it  is  said^  gives  the  vicar  an  op- 
tion either  to  take  the  tithe  in  the  egg  or  in  money  in  lieu  thereof :  but  though, 
if  the  tithe  be  taken  in  the  egg  it  would  belong  to  the  vicar  at  the  time  the 
tenth  egg  was  laid,  yet  no  certain  time  is  given  if  the  option  be  made  to  take 
it  in  money ;  and  therefore  if  there  were  a  change  of  vicars  in  the  year,  it 
would  be  uncertain  to  which  of  them  it  would  belong  :  it  is  most  material 
therefore  for  the  vicar  to  have  the  time  ascertained  when  the  money  pay- 
ment is  due,  if  the  opt|on  be  made  to  take  it  in  money  :  and  the  defect  in 
not  ascertaining  that  time  seems  to  be  the  vice  of  this  modus. 

The  rest  of  the  court  agreed  with  his  Lordship  on  this  ground  to  dischaige 
the  rule  for  the  prohibition. 

On  the  same  day  Peake,  having  looked  into  the  cases  on  the  last  point, 
referred  to  Richards  v.  Erxms  (1),  where  Lord  Habdwigkb  C.  said,  that  as 
to  the  general  question,  whether  it  were  necessary  to  lay  and  prove  a  parti- 
cular day  of  payment,  the  case  in  the  exchequer  (2)  was  certainly  so  deter- 
mined ;  but  he  rememl^ered  that  it  gave  general  dissatis&ction  in  Westmin- 
ster Hall  and  abroad^  as  too  nice  to  require  the  proof  of  a  particular  day : 
that  it  had  been  since  adjudged  to  the  contrary,  tibat  on  or  about  was  suffi- 
cient }  so  that  they  had  left  off  taking  that  exception  in  the  exchequer.    But 

Lord  Ellenbobough  C.  J.  observed  that  Lord  Habdwickb  himself  as« 
sumed  in  that  case  that  it  wa?  necessary  there  should  be  some  fixed  time  of 
payment,  though  in  pleading  it  wasinot  necessary  to  lay  the  precise  day  j  but 
that  laying  it  to  be  on  or  about  such  a  day  was  sufficient.  But  that  with- 
out some  fixed  time,  it  could  [not]  be  known  to  which  of  two  vicars,  in  case 
of  a  chance,  the  money  payment  would  belong. 

Per  Curiam^  Rule  discharged. 


il)  Amtt^  p.  109.  was  said  by  Lord  Habdwickb  to  the 

2)  Tills  was  before  cited  in  the  book      effect  in  Cwrt  ▼•  Bait,  1  Ves.  3.    jinie^  p. 
ase  In  T.  5  Geo,  1. ;  and  vide  what      103. 
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Fell,  Clerk,  v.  WiUm.    [12  East,  82.]  Wvw 

THE  plaintiff^  as  vicar  of  the  parish  of  Warcop  in  Westmoreland^  brought   Where  a  com- 
debt  upon  the  stat.  2  &  3  Ed.  C  c.  13.  against  the  defendant  for  not  SJ^^^h«d"b 
setting  out  the  tithes  of  potatoes  and  other  vegetables.     At  the  trial  before  loo^paid  by  ^'^ 
.  Chambbb  J.  at  Appleby^   evidence  was  given  on  the  part  of  the  vicar^  theVarmcr,  and 
which  satisfactorily  established  his  right  to  the  tithes  in  kind  of  the  articles   two  years  be- 
in  question*  and  negatived  the  existence  of  any  modus;  expecting,  as  it   'Td  b°b^^*^h 
seemed,  that  defence  to  be  set  up  by  the  defendant.     But  it  appeared  that  ^q  ^^  statute  ^ 
the  tithes  of  the  defendant's  estate  had  been  always  or  generally  retained  by  2  &  3  Ed.  6.  c. 
the  occupiers'  under  agreements  and  compositions  from  time  to  time  made   13.,  for  not 
with  the  vicar  for  different  periods,  varying  in  the  sums  5  and  for  some  *?^^  ?"'  ^^^ 
time  back  40*.  a  year  had  been  received  by  the  vicar  of  the  defendant.     And   ^ar*"iiiV<»n* 
no  notice  to  determine  the  composition,  analogous  to  a  notice  to  quit^  having  Tersation  with 
been  proved  j  it  was  objected  that  the  composition  continued  in  force,  and  tbe  farmer,  had 
therefore  that  this  action  was  not  maintainable  :  but  the  learned  judge,  con-  ^!?*"^.!fj*5* 
sidering  the  contention  between  the  parties  to  be,  whether  there  existed  a  ^^  ^i^hj^' 
fnodu$  or  not  i  and  considering  the  defendant  as  thereby  denying  the  com-   other  tendered 
position,  and  any  title  in  the  plaintiff  to  take  tithe  in  kind  >  and  thinking  the  him  40«.  (the 
case  analogous  to  that  of  a  tenant  from  year  to  year  disdaiming  to  hold  of  •?p»«l  compo- 
his  landlord ;  overruled  the  objection,  but  saVed  the  point ;  and  the  plaintiff  3^®^;4,'jJ:*'' 
took  a  verdict  for  U,  as  the  single  vidue.  fused  to  take, 

Raine  moved  in  the  last  term  to  set  aside  the  verdict  and  enter  a  nonsuit^   bataaawned  no 
upon  the  authority  of  the  case  of  Hewitt  and  othen  v.  Adams,  In  the  house  wwon  for  hia 
of  lords,  1782  (1),  where  it  was  decided  by  the  unanimous  advice  of  all  the  JShcldto  be 
judges,  recognized  in  WylmrdY.  Tuck  (d),  and  Bishop  v.  Chichesier  (8),  that  no  evidence  of 
the  like  notice  was  required  to  determine  a  composition  for  tithes  as  to  quit  a  notice  to  de- 
land  tenanted  from  year  to  year.  termine  the 

Lb  Blanc  J.  asked  whether  the  defendant  had  denied  the  vicar's  right  to  ^|^^  q^^°; 
.  the  tithes  before  the  action  brought,  or  only  in  court,  by  putting  him  upon  ought  to  bo  nn- 
the  proof  of  his  title ;  for  that,  he  thought,  made  all  the  difference.    And  equivocal :  and 
being  answered  that  the  defendant  had  not  denied  before  the  action  the  com-,  ^i>f  ^'^  ^^^ 
position  payable  to  the  vicar,  which  the  latter  Jiad  before  received  >    the  harin  denied^* 
court  granted  a  rule  nisi.    And  now  upon  reading  the  report  of  tbe  evidence  the  ricar's"* 
given  at  the  trial  to  the  purport  before  stated,  it  appeared  that  the  learned  right  to  tithe 
judge  before  whom  the  cause  was  tried,  upon  further  consideration  of  the  ^^  l^nd  before 
evidence,  and  of  tbe  course  which  the  trial  took,  was  induced  to  think  that  ^JJffj**"^ 
the  resistance  by  the  defendant  to  the  plaintiff's  title  at  the  trial  lay  princi-   not^ciuded 
pally  in  his  putting  the  plaintiff  to  the  proof  of  it,  and  not  in  producing  evi-  ^from  uking 
dence  against  it,  or  cross-examining  to  that  point,  except  that  one  of  the  the  objection  to 
witnesses  was  asked  whether  he  had  ever  known  the  vicar  collect  tithe  in  ^^  f!l^**'*r** 
kind  of  the  articles  in  question ;  and  that  another  witness  said  that  he  saw  ^^^^i  ^f '^  p^. 
the  defendant  offer  40«^  which  he  called  a  modus,  or  something  of  that  sort ;  per  notice  to 
not  speaking  with  any  certainty  to  the  defendant  having  insisted  upon  it  as  determine  the 
a  msidus.  And  as  there  was  no  evidence  to  prove  that  the  modus  was  actually  '^JJ^***^"* 
insisted  upon  before  the  action  5  and  this  was  a  penal  action  3  it  now  seemed  ^^l^toquit^ 
to  the  learned  judge  that  no  denial  of  the  plaintiff's  title  at  the  trial  coidd   land,  by  put- 
affect  the  defence  upon  the  want  of  notice,  since  the  penalty  could  only  be  tingthericarto 
incurred  at  the  time  when  the  titheable  subjects  were  removed,  at  which   the  ftrict  proof 
time  the  composition  was  in  force,  and  the  defendant  had  a  right  to  do  the  ^ihe^iJ'kind'^ 
act.     Notwithstanding  this  report,  however,  the  plaintiff^s  counsel  still  in- 
sisted that,  though  there  was  no  evidence  given  at  the  trial  of  a  formal  no- 
tice from  the  plaintiff  to  the  defendant  to  determine  the  composition  ;  yet 
that  it  was  to  be  collected  from  other  fieicts  proved  at  the  trial,  that  the  de- 
fendant bad  notice  of  the  determination  of  the  composition  long  before  1808 ; 
for  not  setting  out  the  tithe  of  which  year  this  action  was  brought.     It  was 

therefore 
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therefore  referred  back  to  the  learned  judge  to  report  the  evidenoe  ta  pieno, 
which  had  not  been  at  firtt  cofasidered  to  be  necessary,  for  the  porpoae  of 
raising  the  objection  on  which  the  rule  had  been  tnored  for«  And  now,  apon 
reading  the  further  reporti  it  appeared  that  there  had  been  a  demand  by  the 
plabtiff  of  his  tithe  vicarial  from  the  defendant  in  1806,  when  the  defendant 
tendered  40«.,  which  the  plaintiff  refused  to  take  ;  and  it  was  upon  this  oc- 
casion that  the  witness  said  the  defendant  called  it  a  modtu,  or  something  of 
that  sort.  That  the  plaintiff  afterwards  went  again  to  demand  tithe  in  kinrf 
of  the  defendant  in  iB07>  when  only  the  defendant's  wife  was  at  home :  but 
in  fact  no  composition  had  been  received  for  the  last  two  years  antecedent  to 
bringing  this  action. 

Park,  Topping,  and  Holroyd,  in  shewing  cause  against  the  rule,  insisted 
upon  the  facti  kist  reportedi  as  evidence  &at  the  vicar  had  determined  the 
composition  by  a  regular  notice,  (and  a  parol  notice  is  at  any  i^ate  sufficient,) 
supposing  a  six  months'  notice  to  be  necessary  in  order  to  determine  a  com- 
position :  but  they  intimated  doubts  whether  that  was  the  point  in  judg- 
ment in  the  case  of  Hewitt  v,  Adams  in  the  house  of  lords.  The  question 
there  put  was,  whether  the  particular  notice  given  on  the  8th  of  September 
to  determine  a  composition  for  tithes  ending  on  the  28th  of  the  same  month 
were  good }  which  the  judges  held  to  be  insufficient. 

Lord  Ellenborouoh  C.  J.  Both  law  and  convenience  require  that  some 
notice  at  least  should  be  given  to  determine  a  composition  of  ti&e ;  and  if 
some  notice  be  to  be  given  (which  is  not  denied)  it  ought  to  be  an  unecfai- 
vocal  notice,  that  the  party  may  know  upon  what  he  is  to  depend.  But  the 
question  here  is,  whether  any  notice  at  all  has  been  given  t  Now  1  cannot 
collect  that,  from  die  mere  refusal  to  take  the  40^.  tendered  by  the  defend- 
ant. Where  there  has  been  an  habitual  money  payment^  the  mere  demand 
of  tithe  by  the  vicar  mi^ht  mean  of  that  which  had  been  used  for  a  series  €j€ 
years  to  be  accepted  by  him  for  tithe,  tie  ought  to  have  explained  himself 
further  if  he  meant  to  put  an  end  to  the  composition.  If  be  had  demanded 
his  tithe  in  kind,  that  would  have  been  unequivocal.  Then,  when  tbefrlain- 
tiff  refused  the  40«.  tendered  by  the  defendant,  that  might  have  been  because 
there  was  more  than  one  year  due,  or  because  they  might  have  entered  into 
another  composition.  The  plaintiff  should  have  explained  what  he  meant ; 
whether  he  meant  to  refusb  to  accept  any  composition  at  all ;  fot  it  lay  upon 
him  to  prove  that  the  former  composition  was  put  an  end  to  :  and  if  a  party 
will  rest  on  a  verbal  expression  of  his  meaning,  when  it  Is  certainty  more 
convenient  that  it  should  be  reduced  to  writing,  at  least  the  verbal  notice 
should  be  unequivocal,  and  not  rest  i^n  a  conversation  which  will  beat 
different  meanings. 

Gbosb  }.  said,  it  would  be  very  inconvenient  if  such  loose  evidence  were 
admitted  to  determine  a  composition  of  so  long  standing. 

Le  Bi^anc  J.  It  is  clear  from  the  opinion  delivered  by  the  juc^s  in  the 
case  referred  to  in  the  house  of  lords,  of  Hnoltt  and  others  t,  Adams,  that 
they  thought  some  notice  was  necessary  to  determine  a  composition  for 
tithe.  The  question  put  to  them  did  not  require  thelt  opSnien  as  to  the 
length  of  time  of  the  notice :  and  therefore  the  ansvrer  given  by  them  satis- 
fied the  question  put  to  them,  that  the  particular  notice  which  had  been 
given  was  not  sufficient.  But  Mr.  Justice  Bulls r,  who  was  one  of  the 
judges  concurring  in  that  answer,  stated  afterwards,  in  the  case  which  has 
been  mentioned  of  Wyhurd  v.  Tuck,  the  grounds  on  which  the  judges  pro- 
ceeded who  had  concurred  in  that  opinion.  Now  here  the  evidence  is  that 
in  1806  the  plaintiff  demanded  of  the  defendant  in  person  his  tithes  vicarial : 
that  we  must  understand  as  a  demand  of  the  amount ;  and  at  the  same  time 
40s,  was  tendered  by  the  defendant ;  which  was  refused  to  be  accepted  by 
the  plaintiff,  but  on  what  account  was  not  explained  by  him.  liken  again, 
in  1807  there  was  another  conversation,  but  nothing  was  said  of  tsSkin^ 
tithes  in  kind.  Can  that  then  be  considered  as  a  notice  to  quit  g^ven  at  that 
time  ?  K  BO,  it  must  have  operated  on  both  parties.  But  if  the  vicar  in  the 
next  year  had  demanded  the  composition,  ahd  the  iieurmer  had  insisted  that 

be 
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ho  had  delerminecl  tbe  compoaitioii  tbe  year  before,  and  that  he  ivould  only  1810. 
give  him  his  tithes  in  kind  ^  it  would  have  been  no  answer  to  the  &rmec  to  ^^^ 
have  said,  that  because  the  vicar  bad  refused  to  reosive  the  composition  ths 
preceding  year,  that  operated  as  a  notice  to  determine  it  TherellDre  by  ana* 
logy  to  other  cases  of  notice  to  quit,  we  cannot  construe  a  mere  general  de* 
mand  of  tithe,  and  a  refusal  to  take  the  sum  tendered,  which  had  iieen  he-* 
fore  received  by  die  vicar,  to  be  a  determination  of  a  subsisting  composition. 
BiiTLHY  J.  There  is  no  evidence  that  the  composition  was  detsrmiaed. 
The  plainiiff  demanded  oi  the  defendant  his  vicarial  tithes :  that  rather 
seemed  to  be  a  demand  of  something  immediate,  and  looked  awn  to  a 
money  payment  than  to  tithes  in  kind  ^  and  there  was  oo  demand  of  tiths 
in  kind  in  future.  Then  the  evidence  is  that  the  defendsnt  offered  him  40t. 
shewii^  that  in  his  (the  defendant's)  understandmg  it  was  a  demand  of  mo* 
ney,  and  that  40s.  was  all  that  was  due.  Tiie  vicar,  however,  refiised  it; 
but  that  migjit  be  because  he  thought  that  more  than  one  vear's  compositkHi 
was  due.  He  leaves  this  unexplained :  and  I  do  not  think  that  it  csa  be  uir 
ferred  from  thence,  that  it  was  a  notice  from  the  vicar  that  in  future  he 
should  take  his  tithe  in  kind.  I  have  said  thus  much,  not  as  supposing  that 
1  have  added  any  thing  to  the  reaaooa  assigned  by  the  rest  of  the  court  for 
their  opinion,  but  lest  it  should  be  imagined  that  I  do  not  ftdly  accord  with 
my  lord  and  my  brothers  in  what  they  have  said.  Boil  woidd  wish  it  to  he 
onderstood,  that  when  I  accede  to  tiie  judgment  of  the  court,  without  as^ 
aigning  my  own  reasons,  it  is  because  1  fully  agree  in  those  which  have  been 
before  ass^g^ned  by  my  brothers.  Rule  absolute. 

E.  60  Geo.  3.     1810.    K.  B. 
Leathes,  Qerk,  ▼.  Levmson.    [12  East,  330.} 

THIS  was  an  action  of  debt  on  the  stat.  2  &  3  Sd.  6.  c.  13.  for  not  setting  Though  by  the 
out  tithes ;  and  the  question  made  at  the  trial  before  Gaosa  J.,  at  the  general  rule  a 
last  assize  for  the  county  of  Norfolk,  was  as  to  the  regolaritr  and  legality  nrmer  may  not 
of  the  manner  in  which  the  tithes  had  been  set  out.  A  verdict  having  passed  St^Bwd^iJi^ 
for  the  defendant,  part  of  a  field 

B-ere  seijt.  now  moved  to  set  it  aside  and  for  a  new  trial,  and  stated  the  of  com  which 
case  thus :  The  tithes  in  question  arose  out  of  A.field  of  24  acres  in  barley,  b**  b«^  ^(> 
3-4ths  of  which  were  in  the  parish  of  Reedham,  of  which  the  ^aintiff  was  ^^  ^ 
rector,  and  the  other  4th  was  in  the  adjoining  parish  of  Limpenhaw.     On  a  ^thed,  and 
Tuesday  in  last  August  the  whole  crop  of  barley  was  cut  down,  and  Uy  in  then  proceed 
the  swarth ;  and  in  tbe  evening  of  that  day  above  half  of  that  part  of  it  whidh  to  another 
was  in  the  plaintiff's  parish  was  roUed  add  tithed  in  the  customary  manner  ready  ^^  *®'  JJ^^** 
for  carrying.   Rolling  (1)  is  where  the  labourers  go  along  the  field  and  rake  panonlo  eome 
the  barley  transversely  from  the  swarth  into  cocks  or  rolls,  as  for  as  the  rake  again  to  the 
can  reach ;  and  this  the  court  have  held  to  be  a  legal  mode  of  tithing.  Then  lanie  field  at 
the  defendant,  after  rolling  and  tithing  the  better  half  of  that  which  was  hi  J^".^" 
Reedham,  left  off,  and  proceeded  to  roll  and  tithe  about  an  equal  proportion  ^^^  \weh 
of  that  which  was  in  Limpenhaw^  and  did  not  resume  the  rolling  and  tithing   general  mle, 
of  the  remainder  in  Reedham  till  the  Thursday ;    but  on  the  intervening   however,  heiog 
Wednesday  about  noon,  he  carried  off  his  nine  parts  of  that  portion  which   ^veUed  against 
was  roUed  and  tithed  in  Reedham,  before  the  remaining  part  of  the  swarth   SdcapriS*"**^ 
was  rolled  and  tithed.     Now  the  general  rule  is,  that  the  whole  of  a  field  mggt^  ,,|,ere 

shall  these  have  no 
application,  he  understood  with  all  necessary  exceptions  of  partial  ripeness  and  weather,  the  neglect  of 
wtncli  wonid  %e  prejndieia)  to  the  crop;  yet  there  is  no  rule  of  law  which  oblSges  a  temer  (all  fraud  and 
Tezation  apart)  to  tithe  the  whole  of  that  part  of  a  field  which  lies  in  one  pariah  Mm  he  proceeds  to  tithe 
anv  part  of  the  awns  Md  lyioa  ia  nnotber  parish.  And  iberelore,  vhcre  a  fiumer  sot  the  whole  of  a  field 
of  bariey  lying  m  the  two  pariJiss  of  A.  and  B-,  and  after  r^Utog  (i.  e.  cockioff)  an4  tithing  part  in  A.,  pro* 
ceeded  to  roB  and  tl^e  part  in  B.,  and  the  weather  bei^g  catchuur,  he  carried  that  part  which  was  Uthed  in 
A.  the  day  belore  ^  rest  of  the  fidd  in  A.  was  rolled  and  lithed;  ami  this  without  previous  notice  of  the 
stealfontooanryflKhpaiS:  hcM  that  CUs  faring  aooc  Sa*4,/U!r,  was  lawfuL 


(1)  Vide  Newman  v.  Morgtuiy  ante,  p.  645^  as  to  tedding  in  the  procefs  of  hay^nwlung« 
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18io.         shall  be  tithed  together  before  any  part  of  it  is  removed  (1).   [Lord  Ellsk- 
LEATHEs       BOROUGH  C.  J.    Do'jou  meaii  to  say  that  this  must  necessarily  be  done,  not- 
withstanding one  part  of  a  field  may  be  in  a  tit  state  for  cutting  and  cacrry- 
ing,  and  the  other  part  not  xipe  >    Grose  J.    Or  whatever  the  state  of  the 
Veather  may  be,  which  may  require  the  com  to  be  saved  as  speedily  as  it  can 
be  done  ?]  The  necessary  exceptions  of  partial  ripeness  and  catching  weather 
must  be  always-understood.  [Liord  Ellbnborouoh  C.  J.   If  the  cutting  and 
saving  be  done  fairly,  and  in  the  ordinary  course  of  husbandry,  and  not  frau- 
dulently or  capriciously,  is  there  any  decision  which  limits  the  farmer  as  to 
the  mode  of  doing  it  ?]     In  iJall  v«  Matcheit  (2),  it  was  held  that  though  a 
farmer  might  cut  down  any  part  of  a  field  at  a  time^  as  best  suited  his  con- 
venience, imless  done  with  design  to  defraud  or  vex  the  parson ;  yet  that 
all  the  hay  cut  down  at  any  one  time  must  be  tithed  before  any  part  of  it 
could  be  carried  away.     [Lord  Ellenborouoh  C.  J.  Every  person  shall  be 
taken  to  intend  the  necessary  consequence  of  his  acts :  and  if  the  necessary 
consequence  of  an  act  be  vexation  and  injury  to  another  person,  to  be  sure 
we  cannot  enter  into  the  question  of  the  actor*s  intention.}     It  would  neces- 
-sarily  be  vexatious  to  the  parson,  if  the  fiirmer  could  cut  and  tithe  half  a 
field,  and  then  proceed  to  cut  and  tithe  another  field,  or  part  of  the  same 
field  in  another  parish  :  it  necessarily  compels  the  parson  to  come  twice  to 
the  same  ^eld :  vdiereas  if  the  fiirmer  cannot  carry  any  part  of  a  field  in  the 
same  parish  till  the  whole  be  cut  and  tithed,  that  will  insure  the  parson 
against  unnecessary  labour,  expence,  and  vexation,  without  subjecting  him 
to  the  great  difficulty  in  most  cases  of  proving' a  vexatious  intention  in  the 
iiairmer.     It  did  not  appear  that  any  necessity  existed  for  cutting  and  tithing 
the  field  in  the  partial  manner  here  practised ;  but  the  defendant  did  so  for 
his  own  convenience ;  admitting  that  he  had  no  vexatious  intention  against 
the  parson.     [Grose  J.     All  the  witnesses  agreed  that  the  barley  was  tithed 
in  the  fairest  manner.     The  defendant  left  off  rolling  and  tithing  the  rest, 
and  began  to  carry  what  was  rolled  and  tithed  because  it  was  doubtful  wea^- 
ther.]     If  the  defendant   had  nobody's  convenience  to  consult  but  his 
own,  I  do  not  say  that  it  could  have  been  done  in  a  more  convenient  manner. 
But  the  practice  itself  is  prejudicial  to  the  parson,  as  liable  to  be  abused ; 
and  there  is  no  other  way  of  trying  the  right  but  this.     This  case  stands  upon 
an  alleged  irregularity,  without  fraud,  in  the  manner  of  tithing  and  carrying 
part  of  a  field  in  the  same  parish  before  the  remainder  was  tithed.    At  any 
rate,  if  the  practice  be  legal,  there  ought  to  have  been  previous  notice  given 
to  the  parson,  that  the  farmer  only  meant  to  roll  and  tithe  part  of  the  field 
so  as  to  prevent  him  from  coming  from  [for]  the  remainder  ^  according  to 
Franklin  v.  Goock  (3). 

Lord  Ellenborouoh  C.  J.  I  own  I  have  no  microscope  to  enable  me  to 
see  the  particular  inconveniences  of  which  the  plaintiff  complains  in  this  case. 
The  whole  <jf  the  field  was  cut  down  before  any  part  of  it  was  carried:  the 
plaintiff  does  [not]  pretend  to  complain  of  any  grievance  until  the  fiirmer  began 
to  carry  a  part  on  the  Wednesday  at  noon  bdbre  the  whole  field  was  tithed ; 
ti  reason  was  assigned  for  this,  because  the  weather  appeared  doubtful ;  and 
no  prejudice  is  stated  to  hove  accrued  to  the  plaintiff  from  It :  the  rolling  and 
tithing  of  the  remainder  was  resumed  on  the  next  day.  The  jury  had  the 
whole  of  the  evidence  submitted  to  them,  and  they  were  satisfied  that  the 
tithing  was  done  as  fairly  as  the  state  of  the  weather  admitted.  Rules  of 
mere  regularity  are  after  all  only  laid  down  to  prevent  fraud ;  but  we  are 
now  called  upon  to  decide  on  them  with  a  rigour  which  belongs  to  no  rule 
of  any  kind. 

^  Grose  J.     I  told  the  jury  that  ^e  tithing  of  the  field  was  not  to  be  done 
piece-meal  unnecessarily,  but  when  begun  should  be  continued  fairly  accord- 
ing to  the  state  of  the  weather :  and  they  found  that  it  was  so  done. 
Le  Blanc  J.    We  do. not  interfere  with  the  rule  of.  law  whidi  requires 

that 

(1)  Ertkine  y,  IhifU,  ante,  p.  235;  bat  (2)  Jnt$,  p;  464. 

thii  mle  it  there  stated  with  TMions  ex-  (3)  Ankg^,  426. 

ceptioiu  and  modificatioiit. 


v.. 
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thai  if  a  farmer  begin  te  cut  down  and  tithe  a  part  of  a  field,  he  shall  not  stop         1810. 
at  kis  pleasure  and  go  on  to  another  fields  and  cut  part  of  that,  and  so  pro-        leathes 
ceed  to  a  thirds  &c.  j  so  as  to  put  the  tithe  owner  to  the  trouble  and  expence 
of  coming  again  to  each  field,  to  take  part  of  his  tithe  of  the  field  at  one 
time  and  part  at  another.     But  I  know  of  no  rule  of  law  which  obliges  a 
farmer  when  he  has  begun  cutting  a  field  to  stop  in  it  when  he  comes  to  the 
boundary  line  of  the  parish,  and  finish  tithing  all  which  lies  in  one  parish 
before  he  proceeds  with  the  rest  of  the  field..    But  that  is  in  truth  what  is. 
complained  of  in  this  case. 

BAYLfY  J.  according,  Biile  refused. 

E.  50  Geo.  3.    1810.    Scacc. 
Chapman  v.  Pitcher,     [Wightw.  15.] 

THIS  was  a  bill  for  tithes,  seeking,  amongst  other  things,  a  discovery   A  miller  carry' 
from^  the  defendant  (a  miller),  of  the  quantity  of  meal  ground  at  his   ing  on  the  trade 
mill,  which  he  had  sold  j  and  at  what  prices.     To  this  part  of  the  bill  the   ?fob"*^™*°' 
defendant  had  demurred  j  and  act'ouftn  bi« 

Dauncey  and  Cooke,  in  support  of  the  dem«rrer,  contended,  that  having   answer  to  a 
«et  out  what  quantity  of  meal  was  ground,  specifying  how  muchior  himself,    l>ill  ^<>r  the  dig- 
and  how  much  for  other  |>ersons,  it  is  quite  immaterial  how  much  of  the   ^J^^  ^f  . 
racal,  ground  at  hh  own  mill,  was  sold  by  the  defendant,  or  at  what  prices ;    quantity  of 
for  it  is  impossible,  that  the  viear  can  be  entitled  to  know  what  profit  the   meal  ground  at 
defendant  makes  as  a  raealman  ;  besides,  if  he  has  a-  right  to  call  for  the   his  mill  lie  has 
quantity  and  price,  there  is  no  reason  why  he  should  not  also  call  for  the   ^^*  ^"^  ^^^ 
names  of  the  individuals,  to  whom-  the  meal  is  sold,  which  would  open  a .  wbidThThas 
door  to  muchvexatioav  sold  it. 

The  Solicitor  General  and  Trower  for  the  plaintiff! 

Macdonald  C.  B.  The  vicar  is  not  entitled  to  call  upon  the  defendant  to 
state  the  price  at  which  he  has  sold  the  meal  ground  at  his  mill ;  but- 1  think< 
he  has  a  right  to  an  answer  as  to  the  quantity,  as  a  check  upon  the  defend- 
ant ;  theretbre,  as  the  demurrer  covers  too  much,  it  must  be  over-ruled. 

Thoh-son,  Grabam,  and  Wood,,  barons,  of  the  same  opinion. 

The  demurrer  over>-ruled. . 

T.  50  Gteo.  3.     1810.    Scacc. 
The  Minor  Canons  of  St.  Pours  v.  Crickett.  [Wightw.  30.  J 

THIS  bill  was  filed  by  the  plaintiffs,  as  parson  and  proprietors  of  the  rec-    a  decree  in  a. 
tory  of  St.  Gregory's,  in  the  city  of  London,  to  establish  their  right   former  suit  hy 
vnder  the  stat.  37  Hen.  8.  c.  12.  to  tithes,  at  the  rate  of  2#.  9rf.  in  the  pound,   "^^^  *  hWUoi^ 
upon  the  rent  of  the  defendant's  premises  j  and  the  point  intended  to  be.  mis^d^'^can"' 
raised  by  the  bill,  was,  whether  the  defendant  was  liable  to  pay  that  sum,,  net  be  pleaded  . 
upon  the  reserved  rent,  or  upon  the  real  value  of  the  premises  (I).   To  this    in  har  to  a  bill 
bill  the  defendant  had  plea(led  in  bar  a  former  decree  in  the  court  of  chan-    ^^^  Utbcs  ac- 
cery,  in  favour  of  the  defendant.  ^ndyto  ^e 

Leach  and  Home,  in  support  of  the  plea,  contended^  that  as  lord'  Rosslyn    decree. 
{2)  had  in  a  suit  between  the  same  parties,  in  the  year  Yt^b,  dismissed  the 
plaintiffs  bill,  that  was  a  complete  bar  to  the  present. 

The  Solicitor  General,  and  Wetherell,  for  the  plaintiffs.  It  is  true  that  this 
bill  claims  tithes  from  the  year  1790,  which  is  for  some  years  prior  to  the 
suit  in  chancery,  but  as  the  courts  of  equity'  have  said,  by  analogy  to  the 
statute  of  limitations,  that  tliey  will  not  decree  an  account  for  more  than  six 
years  preceding  the  suit,  it  is  impossible  for  us  to  claim  for  more  than  the 
last  six  years.  The  cause,  therefore,  of  this  suit,  has  originated  since  the  de- 
4:ree  in  chancery.  It  is  quite  clear,  that  in  suits  for  tfthes,  if  the  court  should 
4iecide  in  favour  of  a  modus,  the  parson  may  sue  for  the  tithes  of  the  year 
next  subsequent,  notwithstanding  such  decision ;  the  very  existence  of  such 

a  bill,^^ 
(1)  Vide  Antrohut  ▼.  East  Indui  Cempany^  ante,  p.  544.    (2}  2  Vea.  jno.  563.  Ante, p.  417. 
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a  bIH,  as  a  bill  for  establiBhing  a  modut,  froves  that  a  decree  in  a  oominoti 
bill  for  tidies  cannot  be  a  tiar  to  any  proceeding  for  the  tithes  that  accrae 
snbseqiieiit  to  sudi  decree. 

Leach  in  reply.  The  case  of  a  fnodwi  is  merely  matter  of  fact;  there  is  in 
such  case  no  decision  upon  the  law^  as  in  this  decree  of  chancery ;  this  bill 
in  fact  seeks  for  a  rcTision  of  lord  Rosslyn*s  decree. 

Thomson  B.  In  the  cause  of  Collins  v.  Gaught  which  afterwards  went  to 
the  hotiBe  of  lords,  it  was  decided^  that  a  plea  of  a  previous  decree  to  account, 
was  no  bar  to  a  bill  for  establishing  a  modus* 

'  MjicivoNAiiD  C.  B.^  this  day^  gave  the  judgment  of  the  courts  and  allowed 
the  plea  to  so  much  of  the  biU^  as  sought  an  account  from  the  defendants  of 
the  tithes,  covered  by  the  decree  in  chancery ;  but  over-ruled  it  as  to  so  much 
of  the  bill,  as  soi;^htan  account  for  the  tithes  of  the  subsequent  years. 


If  the  bar- 
gainee of  tithes 
tor  oue  year 
libderlet  them 
to  the  sereral 
occnpiera  of 
the  land,  no 
notice  to  deter- 
mine the  iin  -  • 
derletting 
needs  to  oe 
given  by  an- 
other bair- 
gaiuee  of  the^ 
same  tithes  for 
the  following 
year. 

A  tender  ad- 
mits the  con- 
tract and  facts 
stated  in  the 
declaration ; 
therefore  where 
a  count  averred 
that  in  consi- 
deration that 
the  plaintiff 
would  let  to 
the  defendant 
certain  tithes, 
the  defendant 
affreedto  pay 
4U(  and  that 
plaintiff  did  let 
the  said  tithes 
and  did  permit 
the  defendant 
to  take  then, 
a  tender  on  all 
the  counts  ge- 
uerally  pre- 
cluded the  de« 
fendant  from 
shewing  a  Icg^l 
interruption  to 
his  taking  them 
if  any  such  in- 
terruption had 
saluted. 


T.  50  Geo.  3.    1810.   C,P,     Cox  v.  Brain.    [3  Taunt.  96.] 

THIS  was  an  action  for  the  rent  or  price  of  certain  tithes.  The  declara- 
tion stated,  that  in  consideratiou  that  the  plaintiff  would  let  to  the  de- 
fendant certain  tithes  arisuig  upon  a  certain  part  or  portion  of  a  certain  mea- 
dow called  Botley  mAadow,  for  a  certain  space  of  time,  to  wit^  one  year, 
Qommencing  from  the  f&th  of  March  1808,  and  would  suffer  the  defendant 
to  harve  and  take  ^e  same  for  the  said  time,  the  defendant  undertook  to  pay 
him  therefore  41  i«,  to  wit,  5/.  immediately,  and  the  residue  on  or  before  the 
a5th  of  March  1809  :  the  plaintiff  then  averred,  that  he  did  let  to  the  de- 
fendant the  said  tithes,  and  did  permit  and  suffer  him  to  have  and  take  them 
for  the  said  time.  The  second  count  stated,  that  the  defendant  was  in- 
debted to  the  plaintiff  for  certain  tithes  arising  upon  and  from  certain  lands 
in  tiie  parish  of  St.  Thomas,  in  the  suburbs  of  the  city  of  Oxford,  and  due 
and  of  right  payable  to  the  plaintil^  as  proprietor  thereof,  by  the  plaintiff 
baigained  and  sold  to  ihe  defendant,  and  by  die  defendant,  according  to  that 
bargain  and  sale,  had,  enjoyed^  and  taken  |  and  that  the  defendant  under- 
took to  pay.  The  next  count  was  on  a  quantum  vaUbanl,  for  tithes  of  the 
like  description.  There  were  also  counts  for  goods  sold  and  delivered,  and 
on  an  account  stated.  The  defendant,  as  to  all  the  said  several  supposed 
promises,  except  as  to  15L,  parcel  of  the  several  sums  claimed,  pleaded  that 
he  did  not  undertake,  and  as  to  the  15/.,  parcel  ef  the  said  several  sums,  he 
pleaded  a  tender,  and.  brought  the  same  into  court.  He  also  pleaded  a  set- 
off. The  plaintiff  took  issue  on  the  tender  and  set-off.  Upon  the  trial  of 
this  cause  at  the  last  Oxford  spring  assizes,  before  Wooi>  B.,  it  appeared 
that  the  plaintiff,  who  was  lessee  of  the  tithes  in  question,  nndex  Christ- 
church,  in  Oxford,  on  the  4th  of  April  1808,  exposed  them  to  be  let  or  sold 
by  auction ;  the  conditions  of  the  sale  were,  that  the  renter  of  the  lots  shonld 
pay  immediately  into  the  hands  of  the  auctioneer  5/.  as  a  deposit,  as  part  of 
payment,  and  sign  an  agreement  for  payment  of  the  remainder  on  or  before 
the  25th  of  March  1800,  if  required.  That  the  letting  of  the  lots  should 
commence  from  the  25th  day  of  March  then  last  past,  and  that  the  pur- 
chasers should  give  up  their  lots  on  the  25th  day  of  March  1800.  The  de- 
fendant was  declared  the  highest  bidder  for  the  first  lot,  which  was  the  tithe 
of  about  100  acres,  more  or  less,  of  Botley  meadow,  and  six  acres  of  pas* 
iure  land,  at  41/.,  and  he  paid  into  the  hands  of  the  auctioneer  51.  on  ac- 
count. The  titheable  land  in  Botley  meadow  was  in  the  hands  of  nine  oc- 
cupiers, and  the  tithes  had  in  the  preceding  year  been  let  by  the  plaintiff  on 
similar  conditions,  but  at  the  rent  of  29/.  oi^y,  to  Cluinngworth,  the  occu- 
pier of  the  largest  parcel  of  the  land  out  of  which  they  issued,  and  be  had 
ua4erlet  to  the  several  other  occupiers  the  tithe  of  their  respective  lands. 
This  circumstance  was  publicly  stated  at  the  time  and  place  of  the  aaction. 
The  defendant  having  previously  informed  the  occupiers  of  his  intentioo, 
began  to  collect  the  tithes  in  kind  -,  but  after  he  had  tidcen  up  the  tithes  of 
two  or  three  occupiers,  the  rest  of  them  refiised  to  set  out  theii:  tithes,  al- 
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leging  tkit  tiiey  hsd  WQ  «K»4ioe  to  determine  their  oompomtiojis  of  the  |Mre- 
cediBg  year,  but  they  offered  the  same  sums,  as  compositions,  which  they 
had  paid  to  ChiUingworth :  these  however  the  defendant  refused  to  accept. 
The  defendant  tendered  to  the  plaintiff  for  the  tithes,  the  sum  of  15/.,  which 
was  admitted  to  he  a  fuU  proportionate  value  for  those  tithes  which  he  had 
collected  in  kind.  Wood  B.,  at  the  trial,  was  at  first  of  opinion  that  the 
phiiiiiilf  could  sol  recover,  because  be  had  not  given  the  bud-occupiers  that 
notice  to  set  out  their  titia^,  wMch  he  thought  was  necessary  to  determine 
their  pre-existing  composition,  and  to  put  the  defendant  in  possession  of  the 
tithes  which  he  had  contracted  for ;  the  plaintiff  urged,  on  the  authority  of 
Yatev,  Willan,  2  £ast^  128.  and  1  Term  Rep.  464.  Cox  v.  Parry,  that  by  the 
plea  of  tender,  an<  payment  of  money  into  court  upon  all  the  counts,  the 
defendant  hoc!  admitted  the  special  contract,  and  that  nothing  remained  to 
iie  proved,  but  the  amount  of  the  dameges  be  had  sustained,  which  he  con- 
tended was  the  difference  between  15/.  and  41^  The  jury,  however,  under 
the  direction  of  the  learned  judge^  found  a  verdict  for  the  defendant,  but 
liberty  was  reserved  to  the  plaintm  to  move  to  enter  a  verdict  for  the  plain- 
tiff. 

Accordingly,  in  easter  term  ^M'aifit,  aerjt.  movedyas  welt  09  the  ground 
that  the  contract  stood  admitted  by  the  payment  into  court,  as  also  on  the 
ground,  that  ChiUingworth,  whose  i|;iterest  was  determined,  covld  imptirt  to 
his  undertenants  00  greater  estate  tb^m  be  himself  possessed,  and  that  there- 
fore no  notice  to  them  was  necessary-  The  court  graiited  a  rule  aw  on  both 
points. 

Shepkerd,  serjt.  in  this  term  ^wad  causa.  The  plaintiff  having  tendered 
the  valiie  of  so  much  of  the  tithe  as  be  actually  had  ^^ossion  of,  the  plea 
of  HQM  auumptU  as  to  the  residue  is  proved.  The  defendant  went  on  collect- 
ing tithe  until  he  was  stopped  by  this  composition  bejng  set  up,  and  which 
was  the  defaidt  of  the  plaintiff,  and  ftU  Uwt  he  iColliBcted  he  paid  for. 
(Mansfikld  C.  J«  That  would  be  a  very  good  defei¥^e  aft  to  the  residue  be- 
yond the  15/.  upon  the  issue  of  quantuv^  valebant,  if  the  defendant  had  not 
admitted  the  special  ^eosunt.}  And  like wji^e  Mp¥9  ^be  fipunt  for  tithes  spld  and 
delivered.  And  unless  the  tender  be  an  admission  pf  the  cause  of  action, 
the  defendant  is  clearly  entitled  to  the  verdict  pn  the  0rst  count.  The  seller 
is  bound  to  put  the  buyer  in  such  a  condition,  that  he  m&y  receive  his  tithe 
without  daspuie  or  trouble.  {llKATft,  h  The  seller  is  bound  to  warrant 
<kim  against  ail  lawful  claims  y  no  further,] 

LAwaBNCE  J.  Could  ChiUingworth  ^d  the  estate  longei  than  during, 
his  interest  ? 

MANSPiEi4^,  C.  f.  ^stppi^ing  WWiamfi  and  Pfckwell,  serjts.,  who  were 
prepared  to  support  the  rule,)  Uow  can  yoii  argue  it  ?  You  have  paid  ipouey 
into  court  generally ;  you  now  intend  to  Apply  it  to  the  qttantum  valebant, 
und  you  insist  on  the  sufficiency  of  that  sum  as  your  defence,  saying  that  as 
to  the  special  ^contract  the  plaintiff  could  not  perform  his  part  of  it,  and  pat 
you  in  possession  of  the  tithes,  as  he  hud  engaged  to  do.  if  you  relied  on 
ihiit  pomt,  you  h?A  a  plain  way  to  proceed^  by  pleading  non  mssumfmt  to  the 
first  count,  and  paying  the  money  into  court  on  the  f tuM/tim  wtidnuU  only  : 
but  here,  by  inadvertency,  you  have  by  your  tender  admitted  the  special 
4:ontrdct^  and  therefore  you  cannot  deny  it.  Ride  absolute^ 

T,  50  Geo.  3,     1810.    Scacc. 
Perigal  V.  Nicholson.    [Wijbtw.  63*| 

THIS  was  a  bill  for  tithes  in  different  townahips  0^  the  pi^ish  of  Elfing-  An  entry  in  a 
ham,  in  the  county  of  Dttriiam,  and  the  defendants  in  ^pir  answer  in*  parish  register 
aisted  upon  a  modus  for  hay  and  agistment.  SiJe*  theam" 

The  SoUdtor-GeMval,  Leach,  and  Simpkwon,  for  the  plaintiff,  produced  total'of  which 
the  parish  register^  and  upon  the  inside  cover  of  iit^  w«b  an  entry,  part  pf  was  in  the 
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wbich  was  in  the  hand-writing  of  a  preceding  vicar^  who  was  dead.  The 
entry  first  stated  that  various  moduseswere  due  from  the  different  townships 
in  the  parish  for  hay  only^  and  it  did  not  appear  by  whom  that  part  oi  the 
entry  was  made,  but  the  sum  total  of  all  the  tnodutes  was  cast  up  in  the 
hand- writing  of  the  deceased  vicar,  in  the  presence  of  one  of  the  plaintiflTs 
witnesses. 

Dauncey  and  Heald  for  the  defendants,  insisted,  that  this  entry  could  not 
be  read  in  evidence ;  and  that  the  exception  to  the  general  rule  of  evidence* 
in  the  case  of  a  vicar,  had  never  been  extended  ferther  than  to  admit  his 
book  of  receipts,  as  evidence  for  his  successor,  but  not  his  mere  declaration 
of  his  rights. 

Macoonald,  C.  B.,  Thomson,  and  Graham,  barons,  held  that  the  entry 
was  admissible  upon  the  ground,  that  the  vicar  had  bo  title,  except  during 
his  incumbency,  and  that  it  appeared  there  was  no  dispute  at  the  time,  nor 
ever  had  been  previously,  respecting  these  tithes  $  and  that  as  this  entry  was 
against  the  vicar,  and  in  abridgment  of  his  rights,  at  the  time  it  was  made, 
and  it  was  the  application  only,  which  now  accidentally  became  fiivourable 
to  his  successor,  they  were  of  opinion  it  ought  to  be  read ;  though  they  did 
not  seem  to  think  it  would  have  much  weight. 

Wood  B,  diuentiente,  was  of  opinion  that  the  rule  of  admitting  the  vicar's 
'books  ought  never  to  have  been  adopted,  and  that  it  certainly  should  not  be 
extended  ;  if  it  were,  the  vicar  might  write  any  thing  concerning  his  rights, 
which  would,  after  his  death,  be  evidence  for  his  successor. 

Another  point  arose  in  this  case,  upon  tl>e  admissibility  of  the  evidence  of 
one  of  the  defendant's  witnessess,  who  had  been  also  examined  in  chief  for 
the  plaintiff,  and  it  appeared  in  the  course  of  liis  examination  that  he  was  in- 
terested ;  the  interrogatory  to  which  he  deposed  to  that  effect,  was  subse- 
quent in  point  of  order  to  those,  upon  which  he  was  examined  upon  the  me- 
rits. This  evidence  was  objected  to  by  the  plaintiff's  counsel,  although  it  was 
only  proposed  to  read  the  depositions  to  the  plaintiff's  interrogatories. 

On  the  part  of  the  defendants,  it  was  contended,  that  the  witness  ought 
only  to  have  been  examined  as  to  his  interest,  and  that  the  plaintiff,  by  ex* 
amining  him  on  the  merits,  had  made  him  a  good  witness. 

To  this  it  was  answered,  on  the  part  of  the  plaintiff,  that  if  it  appears  that 
the  witness  is  interested,  and  the  objection  is  made  before  any  part  of  the 
evidence  is  read,  that  is  su£Bcient  to  exclude  his  testimony ;  and  that  it  would 
be  extremely  unjust  to  prejudice  a  party,  in  consequence  of  the  commis^ 
sioners  (who  cannot  know  any  thing  respecting  the  merits  of  the  cause,  or 
the  interests  of  a  witness,)  examining  him  upon  the  other  interrogatories. 
*  And  the  court  being  of  that  opinion,  the  depositions  were  not  dlowed  to 
be  read. 
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T.  60  Geo.  3.     1810.     Scacc. 
Brookland  v.  Golding.     [Wightw.  100.] 

^  I IHIS  was  a  tithe  cause,  in  which  issues  had  been  directed,  and,  having 
•■-    been  afterwards  witiidrawn  by  the  plaintiff,  were  taken  pro  con/esso ,-  the 
cause  now  came  on  for  further  directions,  and  the  only  question  was  with 
regard  to  costs. 

Leach  and  Hall  for  the  plaintiff,  contended  that,  as  the  two  preceding 
vicars  had  each  received  for  the  space-  of  forty-five  years  a  composition  of 
one  shilling  in  the  pound,  in  lieu  of  all  vicarial  tithes;  and  as  the  mttduses 
contended  for  were  more  rank  than  any  that  had  yet  been  established,  the 
defendants  were  notentitied  to  costs,  althoughthe  plaintiff,  being  frightened 
at  the  expence  of  going  down  to  trial,  had  withdrawn  the  issues. 

^  Macdonald  C.  B.  No  man  will  come  into  court  with  a  clear  case  against 
him,  therefore  in  all  cases  there  must  be  some  doubt,  which  would  preclude 
us  from  giving  costs  in  any  instance  ^  the  weight  of  the  expences  attending 
an  issue^  should  have  been  considered  befbre  the  plaintiff  filed  his  bill. 

The  bill  dismissed  with  costs. 
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T,  &OGeo.  3.    1810.  laCauc.    Bemev  v.  Harvey.    [l7Ve8. 119.]        1810. 

THE  plaintiff  claimed  under  the  will  of  his  grandfother  John  Beraey,    To  a  bill  for 
who  died  in  October  1800^  as  being  entitled  in  fee-simple  to  the  rec-   titUes,  eren  Uj 
tory  or  parsonage  impropriate  of  the  parish  of  Fundenhall  in  the  county  of  *  1^7  impropri- 
Norfolk*  and  tlie  advowson  of  the  vicarage  of  Fundenhall  j  and,  as  such   J^'^'.^'*"*^'^' 
impropriator,  to  all  the  tithes  of  com  and  grain,  and  other  great  and  small   ^jmomAi  or 
tithes  whatsoever,  arising,  &c.  within  the  said  rectory  and  parish,  &c.  and  presomptioD 
prayed  accordingly  an  account  against  occupiers  of  lands  within  the  said    from  mere  re- 
rectory  and  parish  since  October  1800.  wlra'r  oT'tiU*"* 

The  defendants,  the  occupiers,  by  their  answer,  as  to  part  of  the  land^   b  ^defence*' 
occupied  by  them,  called  Woodland,  denied  the  title  of  the  plaintiff  as  such   aod  will  not  be 
impropriator,  to  tithes,  or  any  satis&ction  in  lieu  of  them  -,  alleging,  that   sent  to  law. 
no  tithes  have  been  paid  for  those  lands  within  the  memory  of  any  person  ; 
and  that  the  defendant  Wilson,  who  is  the  owner  of  the  said  lands,  claims 
and  is  entitled  to  the  tithes  thereof ;  and  insisting  that  before  the  suit  can 
be  supported,  the  plaintiff  ought  to  proceed  to  establish  his  title  at  law.  Ui 
the  tithes. 

As  to  the  other  lands  the  defendants  set  up  an  agreement  for  a  composi- 
tion, insisting  that  such  composition  is  still  binding ;  the  notice  for  deter- 
mining it  not  being  regular. 

The  defendant  Wilson  stated,  that  he  was  seised  in  fee  of  the  lands  called 
Woodland,  consisting  of  126  acres,  all  of  which  he  believes  were  formerly 
wood-land,  and  part  is  still  covered  with  wood ;  but  other  parts  were  many 
.  years  ago  converted  into  arable  and  pasture.  He  farther  stated,  that  he  was 
informed  and  believes  that  the  rectory  of  Fundenhall  formerly  belonged  to 
the  nunnery  of  Flexton,  and  upon  the  dissolution  of  that  monastery  the  rec- 
tory came  to  king  Henry  8.,  who,  in  the  year  1530,  granted  it  to  Riqhanl 
Stephens  and  George  Buck,  and  it  has  ever  since  continued  in  lay  hands  as 
a  lay-fee  ;  and  no  instance  can  be  shewn  of  the  tithes  upon  said  126  acres 
having  been  rendered  or  taken,  or  any  satisfaction  for  them  made  to  the 
rector  or  his  lessees  or  agents  ',  but  the  same  have  for  a  great  length  of  time 
back,  and  much  more  than  GO  years  before  the  death  of  John  Bemey^  and 
longer  than  any  living  evidence  will  reach,  been  retained  by  the  occupiers  of 
the  said  lands  for  the  time  being,  who  have  nevertheless  usually  rendered  to 
the  rector,  his  lessees,  &c.  the  tithes  of  the  other  lands,  or  maide  him  satis- 
faction for  the  same.  The  defendant  insisted  that,  under  such  circumstances^ 
it  must  be  presumed  that  the  defendant  is  seised  of  the  said  tithes,  and  that 
the  tithes  of  the  said  rectory,  having  in  manner  aforesaid,  nearly  800  years 
ago,  become  a  lay  fee,  the  title  to  such  tithes  is  a  mere  question  at  law ;  and 
the  plaintiff  ought  to  proceed  to  establish  his  title  at  law  before  he  is  en- 
titled to  file  any  bill  in  respect  thereof. 

A  settlement  produced  in  evidence  contained  the  following  description  of 
the  premises :  ''  And  also  all  that  the  rectory  and  parsonage  impropriate  of 
Fundenhall,  with  its  rights,  members  and  appurtenances,  in  the  said  county 
of  Norfolk,  and  also  all  the  glebe  land,  tithes,  obventions,  oblations,  emolu- 
ments, profits,  tenements  and  hereditaments,  parcel  of  the  said  rectory,  or  to 
the  same  in  anywise  belonging  or  appertaining,  or  therewith  used,  occupied, 
or  enjoyed,  accepted,  reputed,  orhiksn  as  part,  parcel,  or  member  thereof; 
and  all  advowsons  and  free  dispositFons  of  advowsons  thereof,  and  of  the 
vicarage  to  the  same  belonging  in  Fundenhall  aforesaid,  in  the  said  county 
of  Norfolk." 

By  a  lease,  dated  the  20th  of  June  1709,  Thomas  Bemey,  impropriator  of 
the  impropriation  of  Fundenhall,  in  the  said  county  of  Norfolk,  &c.  de- 
mised all  the  houses,  outhouses,  bams,  stables,  yards,  gardens  and  grounds 
of  him  the  said  Thomas  Berney,  situate,  lying  and  being  in  Fundenhall 
aforesaid,  belonging  to  him  as  impropriator  of  the  impropriation  of  Fun- 
denhall aforesaid,  and  also  all  the  glebe  lands  belonging  to  the  said  im« 
propriation,  and  also  all  the  tithes,  both  small  and  grcat^  of  what  nature  or 
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kind. soever^  yearly  arisiiigy  renewing  and  growing  due  within  the  precincts 
of  the  said^own  of  Fandenhall  afoi^saad,  unto  him  the  said  Tliomas  Berney. 
as  impropriator  of  the  said  impropriation.  Other  leases,  in  109d  aiwl 
1099,  with  the  same  description,  were  produced. 

Mr.  Hart  and  Mr.  Heald,  for  the  plaintiff.— The  plaintiff  is  entitled  to  a 
decree  for  tithes  in  kind  against  the  occupiers.  They  admit  their  occtipa* 
tion  of  these  126  acres  called  Woodland,  and  that  they  have  paid  no  tithes, 
not  setting  up  any  defence,  either  a  modus  or  title  to  the  tithes  themselves, 
but  merely  prescribing  in  non  decimando  that  &ese  lands  are  exempt  from 
tithes  ',  alleging  that  no  tithes  have  been  paid  for  the  same  witikiin  the  memory 
of  any  person,  and  that  Wilson,  the  owner  of  the  land,  claims  to  be  and  is 
entitled  to  tl^e  tithes :  but  of  the  nature  of  his  title  they  are  ignorant,  and 
they  insist  that  the  plaintiff  oi^ht  to  establish  his  title  at  law.  Wilson, 
who  was  made  a  party  by  amendment,  does  not  set  up  any  title  to  the  tithes 
in  a  way,  which  this  court  can  notice.  His  answer  amounts  to  no  more 
than  that  no  tithes  have  been  taken  for  more  than  sixty  years ;  but  the 
tithes  were  retained  by  the  occupiers,  paying  tithes  for  other  lands. 

This  being  a  defence  merely  in  non  decimando,  the  plaintiff,  whose  tiUe, 
as  lay-impropriator,  is  admitted,  has  a  right  to  a  decrep.     The  distinction 
is,  that,  whore  the  defendant  insists  upon  a  title  in-himself,  by  ecclesiastical 
letting,  or  otherwise,  an  issue  is  directed ;  but  where  he  reqwres  the  court 
to  presume  against  the  right  from  the  non-payment,  a  decree  for  tithes  is 
made.    This  is  no  assertion  of  title  j  but  a  mere  allegation  of  retainer  of 
the  tithes ;  from  which,  it  is  contended,  a  conveyance  ought  to  be  pre- 
sumed: but  the  case  of  Nagie  v.  Edwards  (I),  followed  by  Lord  Petre  t. 
Blencowe  (2),  has  settled,  that  a  presumption  cannot  be  so  raised  against  the 
ecclesiastical  right,  even  in  a  lay-impropriator.    The  case  of  TTbe  Aldermen 
and  Burgesses  of  Bury  St,  Edmund*s  v.  Evans  (P)  is  a  leading  authority  to  the 
samt  effect  5  that,  whenever  the  defence  rests  solely  on  length  tk  time,, 
without  any  exercise  of  ownership,  the  mere  retainer  of  the  tithes  is  not 
sufficient.    The  defence  in  that  case,  that  a  legal  discharge  was  to  be  pre- 
sumed, is  in  substance  the  same  as  in  this  the  presumption,  that  the  defend- 
ant is  seised  of  the  tithes ;  the  effect  of  both  being  a  plea  of  prescription  in 
non  decimando. 

Lord  LouoBBOBOUGB  in  the  case  of  Rase  v.  Caliand  (4),  throwing  some 
imputation  upon  those  decisions  of  the  court  of  exchequer,  in  the  case  of  a 
purchaser,  does  not  go  the  length  of  deciding  against  tiiem ;  or  intimate, 
that  they  do  not  form  the  rule  as  between  the  impropriate  rector  and  the 
occupier ;  and  your  lordship  in  a  subsequent  case  threw  out  an  opinion,  that 
the  retainer  of  tithes  by  the  owner  of  the  estate  might  be  accompanied  by 
such  circumstances,  that,  admitting  the  rule  to  be  according  to  Nagie  v. 
Edwards  upon  the  simple  fact  of  retainer,  that  species  of  possession  of  tiie 
tithes  in  the  hands  of  the  owner  for  a  long  period  might  be  so  confirmed  by 
concomitant  circumstances,  as,  though  not  amounting  to  evidence  of  title 
against  the  rector,  to  raise  a  presumption  of  a  grant  of  the  titl^es ;  though 
it  may  not  be  possible  to  trace  at  this  period,  how  they  were  severed. 

This  case  however  Jias  no  circumstance  beyond  the  simple  fact  of  with- 
holding the  tithes  for  raising  such  a  presumption ;  and  there  is  something 
like  evidence^  by  which  that  may  be  accounted  for  3  opposing  the  inference, 
that  there  ever  was  in  fact  a;ny  conveyance  of  the  tithes.  The  answer  admits, 
that  these  one  hundred  and  twenty-six  acres,  caUed  Woodland,  and  which 
by  an  ancient  map  and  plan  appear  to  have  been  wood-land,  even  within  a 
moderate  period,  are  the  only  lands,  that  have  not  paid  tithes.  When  they 
were  converted  into  arable  does  not  appear :  but,  that  they  were,  and  are 
still  called.  Woodland,  is  a  strong  circumstance.  All  the  antient  deeds  con- 
'Vey  the  rectory,  without  any  ground  for  implication,  that  the  owners  did  not 
deal  with  the  whole  rectory  as  their  own.  The  description  is  sufficiently 
large  to  i^ke  in  the  whole  tithes  of  the  parish  from  JIOTO. 

The 

(1)3  Anstr.  702.    jinte,  f>.  427.  (3)  Com.  643.    Jmte,  p.  78. 

(2;  3  Anstr.  *J45.    Poti,  Add.  (4)  d  Ves.  186.    Ante,  p.  4b5. 
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The  case  of  Struti  v.  Baker  (t)  is  of  a  very  different  descripiiun  from  ihat  1810. 
of  90  occapier^  «etting  up  a  mere  rotoiner  bj  way  of  plea  in  nom  decimando.  vsttKBT 
There  was  actual  occupatioo«  under  various  deeds  ;  and  the  rectory  was  .^.J^, 
sold,  as  entitled  only  to  oue^third  of  the  titlies  ;  wiUi  reference  to  which 
the  lands  were  described  as  thirtiethable  land.  That  was  a  case  therefore,  not 
of  presumption,  but  positive  tide  asserted.  The  ease  of  ticolt  v,  ^%ry  (2), 
from  a  MSS.  note  of  Lord  Rudssdalb,  is  also  the  case  of  a  defendant  setting 
up  a  title  himseif ;  and  the  biU  was  dismissed  on  that  ground  -,  and  Fan^ 
thaw  T.  Rotheram  (8),  is  another  instaooe.  Those  caaes  have  no  application 
cither  to  this  or  Rote  v.  Calland. 

Sir  Samuel  RomiUy,  and  Mr.  Bet/,  for  the  defendants.  The  short  question 
i^,  whether  an  the  cas^  of  a  lay^impropriator,  the  rectory,  and  all  belonging  to 
it,  having  been  for  eefttwries  in  ^  iiands  of  laymen,  capable  of  alienation 
as  any  other  property,  such  a  bill  as  this  can  be  maintained  wichout  first 
estabiishing  the  title  t6  these  tithes  at  law.  The  answer,  stating  a  grant  of 
this  rectory  by  king  Henry  8,  alleges^  that  there  is  no  instance  of  any  pay* 
ment  of  tithes  ibr  these  lauds,  as  for  the  other  UumIs  ;  that  it  is  to  be  pre* 
sumed  therefore,  that  tlie  defendant  is  seised  of,  or  well  entitled  to,  the 
tithes.  Setting  aside  the  effect  of  the  authorities,  which  are  only  those,  that 
have  been  mentioned,  upon  principle  there  is  little  diiBculty.  Though  ao 
presumption  eaa  arise  against  the  church,  wlio  are  incapable  of  alienation, 
when  once  the  property  has  eome  to  lay  hands,  capable  of  alienation  as  any 
other  property,  there  is  no  reason  againat  raising  the  presumption  from  long 
possession,  as  In  any  other  case.  There  is  no  authority  upon  the  question 
now  htfore  the  court.  In  ne  Aldermen  and  Burgetses  of  Bury  Si,  Ed" 
ftot<iu2f  V.  Evans  (4),  the  defendant  insisted,  not  upon  this  defence,  the  pre* 
sumption  from  long  possession  in  lay  hands,  but  upon  a  prescription  in  nan 
dedmando ;  which,  it  was  held,  would  not  prevail  against  a  lay,  any  more 
than  against  an  ecclesiaisticid,  rector ;  as  it  must  have  had  its  origin  at  a 
time,  when  the  church  was  incapable  of  alienating.  In  the  course  of  the 
Itearned  and  elaborate  judgment  upon  that  c^e  this  question  upon  the  pre- 
sumption of  alienation  after  the  time,  when  the  rectory  passed  to  laymen. 
Was  not  considered.  Upon  wliat  peculiar  g^und  is  length  of  time,  which 
gives  protection  to  all  other  property,  to  make  the  title  to  this,  though  in 
the  hands  of  laymen,  weaker,  by  increasing  the  difficulty  of  proving  the  in- 
strument }  The  leases  produced,  speaking  of  the  tithes  within  the  town,  not 
within  the  rectory,  afford  a  strong  presumption,  that  the  recior  did  not  con- 
sider himself  entitled  toall  those  tithes.  This  is,  not  the  common  case  of 
retainer^  but  actual  pernancy ;  a  composition  with  the  tithe-owner  for  the 
tithe,  not  of  the  whole,  but  of  a  particular  part  of  the  land ;  reserving  the 
other  tithes :  a  case  never  yet  distinctly  determined :  the  rector  treating 
-With  the  person,  in  possession  of  the  estate,  for  the  tithe  j  actually  paying 
for  part,  and  not  paying,  but  retaining,  the  rest :  a  case  very  important ; 
and  most  proper  for  the  consideration  of  a  jury  }  to  ascertain,  under  what 
circnmstances  the  payment  of  part  was  received,  and  the  tenant  permitted 
to  retain  the  rest  without  account  or  satisfection. 

Mr.  Harfs  reply  was  stopped  by  the  eonit. 

'file  Lord  CnANCsiiLOB.  1  argued  the  case  of  Scoti  v.  Aireyiot  the  de- 
fendant ;  who  did  not  set  up  a  prescription  in  nan  dedmando ;  but  asserted 
a  positive  title  ;  shewing,  not  merely  non-payment,  but  that  those  tithes 
had  been  the  subject  of  conveyances,  leases,  wills ;  and  had  been  always 
treated  as  their  own  property  as  muqh  as  the  land.  Against  the  objection  1 
urged,  that  a  portion  of  the  tithes  might  have  belonged  to  some  religious 
house  ;  and,  bavii^  got  to  the  crown,  might  have  oeen  granted  to  those, 
^oai  whom  he  claimed.  The  court  took  &is  distinction ;  that,  if  we  had 
ttothii^  to  shew  but  the  mere  retiuner  of  the  tithes,  not  an  actual  grant,  or 
jpemancy,  or  that  we  had  in  our  title  deeds  treated  the  property  as  belonging 

to. 

U)  6  Ve«.e25.    jtntf,  p.  421.  (3)  jintt,  p.  158. 

(2)  jinit,  ^  342.  (4)  Com.  $43.   ^nie,  p.  72. 
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to  us,  the  mere  retainer  would  not  raise  the  presumption  against  any  one  ; 
not  against  a  spiritual  rector  ;  nor  upon  Fatuhaw  v^Boiheram  (1)  against  a. 
lay-^rector.    That  was  the  case  of  a  lay-imprppriator  $  the  defendant  was  a 
person,  not  prescribing  in  non  decmando,  but  claiming  title  to  the  tithes  in. 
pernancy ;  and  the  doctrine  of  the  court  in  that  case  also  was,  that  a  mere 
retainer,  unexplained  by  any  deed,  or  instrument,  asserting  title,  not  merelj 
to  retain,  but  to  enjoy,  is  not  a  defence  against  a  spiritual  person  or  a  laj- 
improprtator.     If  on  the  other  hand  it  i^pearcd  in  the  case  of  a  lay-impr«>- 
priation,  that  the  defendant  had  lands,  which  never  paid  tithes,  and  had 
made  them  the  subject  of  lease,  or  conveyance,  under  colour  of  title,  cou- 
pling the  &ct  of  retainer  and  the  colour  of  title,  they  considered  that  a  suf- 
ficient ground  for  sending  it  to  law:  but  if.no  more  was  alleged  than  a 
mere  case  of  retainer,  and  prescdption  inium  decimando,  they  would  not  send 
that  to  law» 

This  doctrine  therefore  has  been  settled  a  great  length  of  time  >  and  ad- 
mitting, that  it  was  brought  considerably  into  question  by  Lord  Lough- 
borough \TiRasev..CaUand  (2),  if  it  has  been  the  prevailing  notion  in 
Westminster  Hall,  and  constantly  acted  upoa{in  the  court  of  exchequer,  I 
think  I  should  act  very  rashly  in  departing  from  it.  If  it  can  be  set  aside, 
that  will  take  place  with  mn^  more  propriety  in  the  house  of  lords  than  in 
this  court  There  was  a  de<iision  of  the  court  of  exchequer  in  the  year 
1727  against  that  doctrine ;  and  both  Lord  Talbot  and  Ixird  Habj>wickb 
struggled  against  it,  but  ineffectually. 

I  cannot  agree  to  the  distinction  of  compounding  for  part,  and  not  paying, 
for  another  part.  Can  that  be  more,  strong  than  actually  paying  tithes  for 
one  part,  and  not  for  another  \  I  will  look  at  the  abstract  of  the  leases ;  to. 
fiee,  whether  this  is  part  of  the  rectory,  or  not,  according  to  the  point,  that, 
has  been  made  by  Mr.  Bellf  but,  if  I  find  nothing  in  that,  1  do  not  think, 
that  I  ought  now  to  disturb  this  doctrine,  which  has  prevailed  so  long ;. 
whatever!  might  origiually  have  thought  of  it. 

The  Lord  Chakcellor,  .having  seen  the  abstract,  expressed  his  opinion^ 
against  the  defendants  upon  the  point  reserved,  as  too  nice  a  criticism.  The 
account  was  therefore  decreed,  according  to  the  prayer  of  the  bill,  froma. 
October  1800,  with  costs. 


(1)  ^itle,p.l58. 


(2)6Ves.l86.   .Me,  p.  485. 
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^I^HE  bill,  filed  by  the  warden  and  fellows  of  Christ  college,  Manchester,. 
-L    and  their  lessee,  prayed  an  account  of  tithes  against  the  several  defend- 
ants occupiers  of  lands  within  the  parish. 

The  defendants  by  their  answers  set  up  the  following  madmes  ;  stated  to 
have  been  from  time  to  time,  &c.  and  to  be  now,  due  and  payable  at  Easter 

be^onir^rw*  *°  ®*^^  ^®*'*  ^^  **  ^^^  ^'^^  ^  lawfully  demanded,  by  each  and  every  in- 
laritiiis  in  the  *  habitant  or  occupier  of  a  house  situate  in  the  several  townships,  &c.  (ex- 
cept as  to  the  tithe  of  hay  of  some  parcels  of  land  after  mentioned,)  having 
any  garden,  orchard,  or  land,  at  or  belonging  to  it,  or  used  or  enjoyed  with 
any  house,  &c.  and  producing  the  several  titheable  matters  or  things  next 
alter  mentioned  respectively,  or  any  o(  them,  viz. 

For 
occupier  of  a  house,  and  having  any  land  at  or  belonging  to,  or  used  or  enjoyed  with,  any  house,  is  invalid. 

Afctku  tor  everyr  garden  and  orchard  in  lieu  of  all  tithes  of  all  titheable  matters  or  things  arising  therein, 
safficientiy  laid,  without  stating  them  to  he  ancient  gardens,  &c.;  and  not  too  extenave. 

Motbu  otid,  by  each  occupier  having  lands  cultivated  by  the  plough  by  three  or  more  hones,  usually 
called  a  pimigh,  inUea  of  all  small  pnsdial  tithes  of  all  such  lands  so  cultivated,  bad  for  uncertainty  as  to 
the  quantity  of  land. 

Motku,  dinroved  by  the  evidence,  for  every  cow  produdng  a  calf,  one  penny  ha^penny ;  or  if  no  calf 
one  penny :  the  evidence  proving  a  tdgher  payment  beyond  a  certain  number,  account  of  tithes  decreed. 

Modus  supported  by  the  evidence  in  part,  not  as  ta  the  rest,  and  capable  of  distinction,  vig,  so  much  for 
every  calf,  up  to  seven,  proved ;  and  different  sums  proved  from  those  laid  as  to  other  numbers,  void  m 
Mo, 


lasue  directed 
to  try  modaua : 
alleged  varia- 
tions in  some  of 
the  payments 
appearing  to 


ooUection. 

A  modtu  of 
id,  in  Hen  of 
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For  every  such  garden  {d.  for  and  in  lien  and  fall  satisfaction  of  the  tithes         1810. 
of  all  titheable  matters^  or  things  yearly  arising  therein :  for  every  such     blackbubn 
garden  and  every  such  orchard  Id. :  for  all  hens  Jd.  for  eggs  and  young  :        ^^J^*^ 
for  all  geese  2d. :  for  every  cow,  producing  a  calf  within  the  year  Ijd.  for 
tithe  of  calf  and  milk :  for  every  cow^  not  producing  a  calf,  Id.  for  tithe  of 
milk ;  or,  if  not  milked,  of  the  keep  and  feed  :  for  every  colt  4d. :  for  every 
farrow  of  pigs  dd.  5  and  Id.  in  lieu  of  the  tithes  of  all  hay  of  every  such  in- 
habitant or  occupier,  having  any  such  land,  produdng  hay,  whether  more  or 
less  3  except  some  closes }   for  which,  as  they  have  heard,  other  modwes 
are  payable :  4d.  by  each  occupier,  having  any  such  land,  cultivated  by  the 
plough  by  three  or  more^iorses,  usually  called  a  plough,  in  lieu  of  all  small 
prsedial  tithes  whatsoever  of  all  such  lands  so  cultivated ;  and  2d.  by  such 
occupier,  having  any  such  land,  cultivated  by  the  plough  by  fewer  than 
three  horses,  usually  called  half  a  plough,  in  lieu  of  all  small  prasdial  tithes. 
The  defendants  stated  their  belief,  that  no  tithes  in  kind  have  been  hitherto 
paid ;  and  such  sums  have  been  paid,  &c. ;  except,  that,  potatoes  having 
been  introduced  as  an  article  of  cultivation  in  the  said  pari^  of  late  years, 
some  of  such  occupiers  have  through  mistake  been  induced  to  pay  composi- 
.tions  for  the  tithe  of  potatoes ;  and  except  also,  that  for  some  time  past  such 
occupiers  of  land,  having  seven  cows,  producing  seven  calves  within  the 
•year,  have  also  by  mistake  been  induced  to  pay  lOs,  for  the  tithe  of  such 
icalves ;   and  others,  having  seven  cows,  not  producing  seven  calves,  &$. 
They  believe,  other  moduses  or  customary  payments  are  payable  3  and  among 
them  for  every  house  in  the  parish  Id. ;  usually  called  a  smoke-penny  in  lieu 
of  the  tithe  of  wood  ;  and  that  su^  modu$e»  cover  all,  or  nearly  all,  small 
;praedial  tithes,  and  all,  or  nearly  all»  tithes  whatsoever,  except  of  corn  and 
-^rain ;  that  they  have  not  paid  any  small  tithes  in  kind ;   and  in  general 
tithes  of  com  and  g^n  have  not  been  taken  in  kind;   but  compositions 
.have  been  paid. 

Mr.  WUliam  Agar,  and  Mr.  Bell,  for  the  plaintiffs. 
The  Matter  of  the  Roilt.    This  bill  is  filed  by  the  plaintiffs,  as  owners  of 
the  rectory  ef  the  parish  of  Manchester,  and  claiming  tithes  in  kind  from 
the  several  defeibdants  *,  who  are  occufners  of  land  within  that  parish.     The  , 
•defendants  insist  en  modtues  for  various  descriptions  of  tithes,  enumerated  in 
•  their  answers.     The  plaintiffs  contend,  that  the  modtMe*  are  not  sufficiently 
proved  in  point  of  fikci ;  and  of  some  they  contest  the  validity  in  point  of 
-law.    With  an  exception,  to  be  afterwards*  mentioned,  I  think,  the  evidence 
.  of  the  castomary*paymentB  sufficiently  strong  to  entitle  the  defendants  to  an 
opportunity  of  establishing  them  in  an  issue.    The  alleged  variations  in 
.  flome  of  the  payments  seem  to  be  nothing  more  than  irregularities  in  the 
collection.    That  however  is  matter  of  evidence  to  be  weighed  on  the  trial 
.  of  the  issues. 

The  moduses,  of» which  the  legal  validity  is  contested,  are  those  for  hay, 
gardens,  orchards,  and  what  the  defendants  call  a  plough  and  a  half-plough. 
.  The  question  as  to  the  hay  modus  appears  to  me,  after  all  the  consideratioa 
I  have  been  able  to  give  it,  to  be  extremely  doubtful.    It  is  said  on  the  one 
side  to  be  decided  by  the  case  of  Travis  v.  Oxton  (t) ;  and,  on  the  6ther,  by 
that  of  Bennett  v.  Read  (2).     it  is  not  very  easy  to  mark  the  precise  line  of 
distinction  between  these  two  cases ;  or  to  ascertain,  to  which  of  them  the 
'  present  most  nearly  approaches.     I  conceive  therefore,  it  will  be  most  pro- 
per to  do  what  has  frequently  been  done  under  such  circumstances ;  viz,  to 
.  postpone  the  decision  of  the  question  at  law ;  until  it  shall  be  ascertained^ 
'  whether  the  modus  exists  in  point  of  fact.     The  extracts  from  the  parlia- 
.  inentary  survey  raise  a  doubt,  whether  it  has  had  an  immemorial  existence ; 
if  not,  the  legal  question  will  never  arise. 

As  to  the  moduses  for  gardens  and  orchards,  one  objection  is,  that  they 
are  not  stated  to  be  antient  gardens  and  orchards.  .  I  apprehend,  it  is  not 
necessary  in  laying  the  modus  so  to  state  them.  There  are  in  Mr.  Wood's 
book  many  instances,  in  which  a  modus,  thus  laid,  has  been  sent  to  an  issue  ; 

and 

(1)  Pcti,  Md.  (2)  PofI,  ^dd. 
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1 8 10.  and  established.  Another  objection  is,  that  Che  modw  is  kid  to  be  in  aatie- 
BLACKBUBN  factioD  of  the  tithee  of  all  titheable  matters  and  things,  yearly  anaing 
.!'„..  therein  ;  which  is  said  to  be  too  ejittasive.  Tbia  method  of  layfatg  the  mo^ 
dus  is  however  justified  hj  preoedeut  In  the  caae  of  Oardeaer  ▼.  Cor  (1)  it 
was  so  laid.  That  was  a  bill  for  establiahiag  moduses  ;  in  which  greater  nc« 
curacy  is  required  than  in  an  answer*  One  modii9  laid  was  of  Id.  for  every 
garden  in  lieu  of  the  tithes  of  all  titheable  matters  arisuig  therefrom.  The 
bill  was  dismissed  as  to  some  of  the  m^Jme^r  but  as  lo  this,  and  aoipe 
others,  issues  were  directed  ;  and  I  have  found  several  instanoes,  in  which 
after  an  enumeration  of  particular  artides  of  produce  there  have  been  added 
the  general  words  ''and  all  other  the  tithes  arising  therefrom  ;*'  and  dM 
modiu  has  either  been  sent  to  trial,  or  at  once  established.  This  objectkm 
jtherefore  ought  not  to  prevail. 

As  to  the  plough  and  half-plough  the  modtu  is  thus  laid :  '^  And  the  amn 
of  Ad.  by  each  oocupier,  having  any  such  lands  oaltivirted  by  the  plin^li  by 
three  or  more  horses,  nattally  called  a  plough  for  and  in  lieu  of  all  smaU 
prsedial  tithes  whatsoever,  of  all  such  lauds  so  cultivated,  and  %i*  bj  e&ck 
occupier  having  any  0uch  land  cultivated  by  the  plough  by  fewer  than  t)irea 
horses,  usually  called  half  a  plough,"  in  Ueii  of  ail  araall  prsdial  tithes  <tf  all 
such  land  so  cultivated* 

I  do  not  see,  how  the  objection  fbr  wtfnft  of  eeHainty  in  this  madms  can 
be  got  over.  There  is  no  avemeat  what  the  quantity  of  land  is,  of  whkh 
a  ploii^  oonsists.  It  is  not  even  said  that  it  ia  any  known  or  fixed  quantity 
whatever :  but  only#  that  what  is  cultivated  by  the  plough  by  three  or  mof^ 
horses  is  usually  called  a  plough.    This  I  mnst  hold  to  be  a  bad  modts. 

lliere  is  one  medm  to  wiiieh  tlie  objection  is,  not  that  it  is  bad  in  law,  hot 
that  the  evidence  disproves  it  in  the  manner  in  which  it  is  laid  :  "  and  for 
every  cow,  prpducii^  a  calf  within  the  year  Ijd..  for  tithe  of  calf  and  milk  : 
for  every  cow,  not  producing  a  calf,  \d.  for  titiie  of  milk  -,  or,  if  not  milked, 
of  the  keiep  or  feed.'*  . 

Though  it  iff  true,  there  ia  evidence  of  such  a  payment  for  a  cow,  it  is  not 
true,  that  it  is  the  payineat  fbr  eyery  cow  >  for  if  the  number  be  seven,  a 
laiger  sum  becomes  |Myable  for  each.  Acoordisf  to  the  tithing  books,  said 
the  scliedule  indoned  on  the  leaser  the  payment  is  of  5s.  for  every  seven 
oows,  not  having  calves,  and.7#*  for  every  seven  cows,  having  calves.  The 
witnesses  difier  as  to  the  precise  sum :  but,  I  think  they  almost  all  agree, 
that  for  seven  or  more  cows  the  payment  is  higher  than  that  stated  in  tlie 
fnodut:  m.  Id.  or  i\d,  fbr  each.  According  to  the  andionty  of  Biskop  v. 
Chkhmier  (2)  j  this  is  a  folal  0|]|yectiGn.  Them  the  defendants  had  kud  a  aw- 
du#  of  ao  mnch  per  calf  np  Jto  aeven^  and  different  msdwet  for  other  nnm- 
bers  ex^seeding  seve9i4  .  The  evidence  supported  the  modns  as  laid,  up  to 
seven  -,  but  proved  a  difierent  payment  for  the  excess.  Lord  Tsvblow  heU 
the  modui  to  be  bad  i»  M»:  yet  theie  the  defendants  might  have  said,  that 
the  modus  was  capable  of  divtsioa ;  and  that  they  had  proved  one  distinct 
part  in  the  manner  ^y  had  laid  It.  That  cannot  be  said  here:  thedefend- 
ants  insisting^  that  no  iiove  than  die  Id.  or  1  |d.  per  cow  is  payaUe,  let  the 
number  be  what  it  may )  and  that  it  is  by  misteke  if  diey  hiiwe  paid  at  a 
higher  rate  for  seven  ee  asore  cows.  That  such  is  die  payment  ibr  aity 
number  of  cows  is  dimroved  by  the  evidence ;  and  I  cannot  send  So  trial  a 
modmi  disclaiaaed  by  the  defendants:  tax.  %d,  or  l^ef.  fbr  every  cow  up  to 
seven  >  and  etoppistg  at  thai  auaibcr.    They  deny  that  to  be  the  modus. 

Two  of  the  niduHs  being  over*ruled,  the  plahifttffii  are  entitled  to  an  ac- 
count of  the  titheable  matters,  v^ch  they  were  intended  te  cover.  As  to 
all  the  rest,  issues  mast  be  directed ;  unless  the  plaintifis  choose  to  accept 
any  of  the  payments,  as  offered  by  the  defendants.— [17  Vet,  478.] 

H.    181B.~H.  1623,    In  Cnnc 

The  decree  pronounced  at  the  hearing  of  this  cause  before  the  Master  of 

tte 

(1)  2  Wood,  473.  (3)   P^tt,  Aid. 
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the  RoUb  (t),  on  the  8d  of  Angnst  1810^  dismiMed  the  hiU,  fo  far  as  H        1810. 

soi^ht  an  account  of  the  tUhet  of  wheat,  rye^  barley^  onts,  pea8»  Mid  beana  j     blackburn 

and  directed  areference  to  the  Master  to  bke  an  account  of  all  the  other  tithe* 

able  matters  and  thmgs  demanded  by  the  bill,  which  the  defendants  Thomas 

JepsoQ^  ftc.  had^  since  the  26th  day  of  December^  1804,  had  or  taken  upon 

or  jfrom  off  the  several  fiirms  or  lands  occnpied  by  them  respectively^  in  the 

several  townships  in  the  pleadings  mentionoU  (except  gardens,  orchards, 

^gs,  ge^e,  hay,  oolts»  pigs,  honey,  wax,  and  wood  burnt  in  their  houses  $) 

and  an  account  of  all  Easter  offeringi,  oblations,  obventions,  mortuaries,  and 

other  dues  and  payments  which  bad  become  due  from  the  defendants  re^ 

speetively,  lo  the  plaintiff  William  ^oule,  since  the  said  dfith  day  of  De* 

cember,  1804  j  with  the  usual  directions  for  taking  the  accounts. 

The  decree  then  ordered  the  plaintiffs  and  the  several  defendants  to  prO'- 
ceed  to  a  trial  at  law  at  the  Spring  assizes  to  be  holden  for  the  county  of 
Lancaster,  in  the  year  1812,  upon  the  several  following  issues :  1.  Whether 
by  ancient  custom,  used  and  approved  within  the  said  parish  of  Manchester, 
from  time  whereof  the  memory  of  man  is  not  to  the  oontrary,  hitherto  there 
has  been  and  now  is  due  and  payable  at  Easter  in  eadi  year,  or  so  soon  after 
as  lawfully  demanded,  by  ea<^  and  every  inhabitant  or  occupier  of  a  house 
situate  in  the  several  townships,  precincts,  and  hamlets,  in  the  parish  of 
Manchester  afiuresaid,  that  is  to  say,  Beswidi,  &c^  and  in  all  the  other 
townships,  piquets,  or  hitmleta,  in  the  said  parish  of  Manchester,. or  any 
or  either  of  them  -,  and  having  any  garden  at  or  belonging  to^  ot  used  and 
enjoyed  with  my  houses  and  sittate  hi  the  several  townshipa,  precincts,  or 
liamlets  aforesaid,  or  any  or  either  of  them,  to  or  for  the  use  of  the  rector 
or  rectors  for  the  time  being  of  the  said  parish  of  Manchester,  his  or  their 
lessee  or  lessees,  former  or  fSBrmers,  for  every  such  garden  so  occupied  by 
«v€ry  such  person,  the  sum  of  one  half-penny,  for  and  in  lieu  aQ«|  in  full  sa- 
tisfiiction  of  the  tithes  of  all  the  titheable  matters  and  things  yearly  arising, 
growing,  renewing,  and  increasing,  and  had  and  taken  in  and  from  every 
such  garden. 

2.  Whether  by  ancient  custom,  &c»  hitherto  there  has  been  and  now  is 
iloe  and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  de- 
manded, by  each  and  every  inhabitant  and  occupier  of  a  house  situate  in 
the  several  townships,  precinets,  and  hamlets,  in  the  parish  of  Manchester, 
&c.  having  any  orchard  at  or  belonging  to,  or  used  or  enjoyed  with  any 
liousc,  and  situat4  in  the  several  townships,  precincts,  or  hamlets  aforesaid, 
or  any  or  either  of  them,  to  or  for  the  use  of  the  rector,  &c.,  for  every  soQh 
orchaird  so  occupied  by  every  such  person,  the  sum  oi  one  penny,  for  and  in 
lien  and  in  full  satisfiiction  of  the  tithes  of  all  the  titheable  matters  and 
things  yearly  arising,  growing,  renewing,  and  increasing,  and  had  and  taken 
in  and  from  every  such  orchaitl. 

8.  Whether  by  ancient  custom.  Sec*  hitherto  there  has  been  and  now  is 
due  and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  de- 
manded, by  each  and  every  inhalMtant  or  occupier  of  a  house  situate  in  the 
several  townships,  precinets,  and  hamlets,  in  the  parish  of  Manobester^  &c., 
to  or  for  the  use  of  the  redor,  &c.,  for  all  hens  kept  by  any  such  person  on 
such  land,  the  sum  of  one  half-peany,  in  lieu  and  fall  satiaiBbctioB  of  the 
tithes  of  the  eggs  or  yom^  resfiectively,  of  all  such  hens* 

4.  Whether  by  ancient  custom,  8cc.  hitherto  there  has  been  and  now  is 
due  and  payable  at  Easter  hi  each  year,  or  as  soon  after  as  lawfhUy  de- 
manded, by  each  and  c^ery  inhabitant  or  occupier  of  a  house  situate  in  t)ie 
aeveral  townships,  precincts,  dr  hamlets,  in  the  parish  of  Mandierter^  &c.^ 
and  having. any  land  at  or  belonging  to,  or  used  or  ei^yed  with  any  house, 
and  situate  in  the  several  townships,  precioeta,  or  hamlets  aforesaid,  or  any 
or  either  of  them^  to  or  for  the  use  of  the  rector,  &c.,  for  all  geese  kept  by 
every  such  person  on  such  land,  the  sum  of  two  pence,  in  lieu  and  full  sa- 
tisfaction of  the  tithes  of  the  eggs  and  young  i espeetively,  of  aU  such  geese. 
6.  Whether  by  ancient  CuHom,  dec.  hitherto  there  has  been  and  now  is 
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1810.  doe  and  payftble  at  Easter  in  each  year>  or  so  soon  after  as  lawfntty  de- 
BLACIBU8K  mandcd,  by  each  and  every  inhabitant  or  occupier  of  a  bouse  situate  hi  die 
several  townships^  precincts^  and  hamlets,  in  the  parish  of  Mancheatefj  &c«, 
aforesaid^  that  is  to  say,  Beswick,  &c.  and  in  all  the  other  townships,  pre- 
cinctSj  or  hamlets,  in  the  said  parish  of  Manchester,  8tc.  (save  and  except  a» 
to  the  tithe  of  hay  of  some  parcels  of  land  situate  in  the  townships  of  Man- 
chester, in  the  answer  of  the  defendants  mentioned)  or  any  or  either  of 
thgm,  and  having  any  land  at  or  belonging  to,  or  used  or  enjoyed  with  any 
house,  and  situate  in  the  several  townshipsi  precincts,  or  hamlets  aforesaid, 
or  any  or  either  of  them,  and  producing  titheable  matters  and  things  to  or 
for  the  use  of  the  rector,  ftc.,  the  sum  of  one  penny,  for  and  in  lieu  and  ia 
full  satisfaction  of  the  tithes  of  all  hay  of  every  such  inhabitant  or  occupier 
having  any  such  land  as  aforesaid,  producing  luiy,  whether  such  quantity  be 
more  or  less. 

6,  ^Vhether  by  ancient  custom,  &c.  hitherto  there  has  been  and  now  is 
due  and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfoUy  de- 
manded, by  each  and  every  inhabitant  or  occupier  of  a^house  situate  in  the 
several  townships,  precincts,  or  hamlets  in  the  parish  of  Manchester,  &c., 
and  having  any  land  at  or  belonging  to,  or  used  or  enjoyed  with  any  hooae, 
and  situate  in  the  several  townships,  precincts,  or  hamlets  aforesaid,  or  any 
or 'either  of  them,  to  or  for  the  use  of  the  rector,  &c.,  for  every  colt  fallen 
in  such  lands,  the  sum  of  four  pence,  in  lieu  and  in  full  satisfiBkClion  of  the 
tithes  of  eveiy  such  colt. 

7.  Whether  by  ancient  custom,  &c  hitherto  there  has  been  and  now  is 
due  and  payable  at  Easter  in  eadi  year,  or  so  soon  after  as  lawfully  de- 
manded, by  each  and  every  inhabitant  or  occupier  of  a  house  situate  in  the 
several  townships,  precincts,  and  hamlets  in  the  parish  of  Manchester  afore- 
said, and  having  any  land  at  or  belonging  to,  or  used  or  enjoyed  with  aojr 
house,  and  situate  in  the  several  townships,  precincts,  or  hamlets  aforesaid, 
or  any  or  either  of  them,  to  or  for  the  use  of  the  rector,  &c.,  for  every  for* 
row  of  pigs  forrowed  on  such  land,  the  sum  of  three  pence,  for  and  in  lieu 
and  in  foil  satisfaction  of  the  tithes  of  every  such^rrow  of  pigs. 

And  it  was  directed  that  the  defendants  in  this  cause  be  plaintiffs  at  law, 
and  the  plaintiffs  in  this  cause  be  defendants  at  law,  who  were  forthwith  to 
name  an  attorney,  accept  a  declaration,  appear,  and  plead  to  issue ;  and  It 
was  referred  to  the  master  to  settle  the  issues  in  case  the  parties  differed 
about  the  same.  And  it  was  ordered,  that  all  deeds,  books,  papers,  and 
writings  in  the  custody  or  power  of  any  of  the  parties,  be  produced  and  left 
with  the  master  upon  oath,  as  the  master  should  direct ;  and  that  the  deposi- 
tions of  such  of^  the  witnesses  examined  in  this  cause  as  should  be  dead  -or 
unable  to  travel  at  the  time  of  the  trial,  be  produced,  and  read  in  evidence 
at  the  trial  of  the  issues  (saving  just  exceptions) ;  and  it  was  ordered  that 
all  the  leases,  tithe-books,  and  other  documents  which  were  produced,  and 
given  in  evidence  on  the  hearing  of  the  cause,  or  before  the  commissioners 
named  in  the  commission  for  the  examination  of  witnesses,  be  also  prodnoed 
on  the  trial  of  the  several  issues  at  law.  And. his  honour  reserved  the  con- 
sideration of  the  costs  of  the  dismissal  of  the  bill  so  for  as  it  respected  the 
demand  of  the  tithes  of  com  and  grain,  and  also  of  the  rest  of  the  coats  of 
the  suit,  and  of  the  trial  of  the  issues,  and  of  all  further  directbns,  until  after 
the  master  should  have  made  his  report,  and  the  trial  of  the  issues  should 
have  been  had ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
court  as  there  shall  be  occasion. — Reg.  Lib.  A.  IBW.fol.  1388 — 1387. 

From  this  decree  both  the  pkintiffs  and.  the  defendants  appealed.  The 
plaintiffs  appealed  from  so  much  of  the  decree  as  directed  issues  with  res* 
pect  to  the  tithe  of  hay;  of  gardens,  of  orchards,  of  hens,  of  geese,  of  colts, 
and  of  pigs  3  and  as  reserved  the  consideration  of  the  coats  4>f  the  dismissal 
of  the  bill,  so  far  as  it  respected  the  demand  of  the  tithes  of  com  and  grain, 
and  of  the  rest  of  the  costs  of  the  suit. 

The  defendants  appealed  from  so  much  of  the  .decree  as  directed  an  ac- 
count of  the  tithes  of  milk  and  calveS;  and  agistment  of  cows  not  milked,  and 
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oF  the  tithes  of  potatoes  or  other  small  prasdial  tiih^able  matters ;  and  insisted  1810. 
that  issues  ought  to  have  been  directed  to  try  the.  moduset  of  l}d  ft>r  each  BLAcnuax 
cow  producing  a  calf  within  the  year,  in  lieu  of  the  tithes  of  the  calf  and 
milk  of  every  such  cow  j  and  of  1</.  for  each  cow  called  a  farrow  or  barren 
cow,  in  lieu  of  the  tithes  of  milk  of  such  cow,  if  nAilked,  and  of  the  keep  or 
feed  of  every  such  cow,  if  not  milked  -,  and  of  Id.  and  2d.  for  the  small 
prssdial  tithes  of  lands  cultivated  by  the  plough,  and  called  the  plough  and 
half  plough. 

.    The  cause  now  coming  to  be  heard  on  appeal,  the  defendants  objected  a 
want  of  parties. 

Sir  Samuel  Ramilk/ for  the  defendants.  The  bill  is  filed  by  the  warden 
and  all  the  fellows  of  Christ  college,  Manchester ;  since  the  hearing,  two 
fellows  have  died,  and  two  new  fellows  have  been  elected  in  their  place  ^  for' 
the  same  reason  which  rendered  it  necessary  to  have  all  the  original  f^lows 
parties,  the  new  fellows  must  be  parties  :  at  present  no  one  sustains  their 
interest;  the  fellows  being  pLiintiffs  in  their  individual  characters,  not  as 
members  of  the  corporation,  the  deceased  are  not  represented  by  the  survi- 
vors. Among  other  reasons,  the  new  fellows  are  necessary  parties  in  respect 
to  costs,  which  the  court  has  reserved.  The  corporation  is  not  a  party  to 
the  suit ;  and  if  the  defendants  are  eventually  entitled  to  costs,  they  must  be 
recovered  by  attachment  against  the  individuals,  not  by  seiquestration  against 
the  corporation*  The  cause  is  entitled  not  the  Corporation  of  Mancheaier, 
but  Blackburn  and  others,  against  Jepson;  and  the  petition  of  appeal  is  pre- 
sented under  that  title  in  the  names  of  three  living  persons  and  two  dead. 

Mr.  Beil  and  Mr.  Agar  for  the  plaintiffs.  Jt  is  not  necessary  that  all  the 
members  of  the  corporation  should  be  parties.  The  decree  declares  that  the 
plaintiff  Joule,  not  the  corporation,  is  entitled  to  the  tithes. 

The  Lord  Chancellor.  The  qu^tion  must  be  decided  after  an  exami- 
Xiation  of  the  form  of  the  decree  :  ^if  the  plaintiffs  sue  as  a  corporations-there 
is  no  defect  of  parties ;  if  they  sue  as  individuals,  the  objection  must  pre- 
vail. If  it  was  originally  necessary  to  make  the  warden  and  fellows  parties 
to  this  suit,  or  if,  though  not  from  necessity,  they  have  been  parties  from 
the  bf^nning,  and  there  is,  by  the  decree,  a  reservation  of  costs,  the  de- 
fendants are  clearly  entitled  to  the  same  security  for  costs,  which  wa^  ten- 
dered to  them  in  the  institution  of  the  suit  3  and  that,  notwithstanding  that 
the  plaintiff  Joule  alone  is  declared  entitled  to  the  tithes.  A  very  material 
fiict  is,  that  the  defendants,  subsequently  to  the  appeal  presented  by  the 
plaintiffs,  themselves  presented  an  appeal  (1),  entitled  in  the  same  manner, 
and  petitioned  that  their  appeal  might  be  heafd  at  ^e  same  time  with  the 
plainttfis*.  Is  not  that  a  ^vaiver  of  the  objection  for.  want  of  parties  ?  Pro- 
ceed with  the  appeal. 

Sir  Samuel  Rondlly,  The  defendants*  petition  of  appeal  could  not  be 
otherwise  entitled  ;  they  could  not  appeal  in  any  other  cause*  If  a  suit  has 
become  defective  by  the  death  of  parties,  which  renders  necessary  a  bill  of 
revivor  or  supplement,  that  objection  cannot  be  waived. 

The  Lord  Chamcbllor.  Is  not  the  feet  of  your  petition  evidence  that 
you  consider  the  information,  however  informal,  as  the  information  of  the 
warden  and  fellows  ? 

The  counsel  then  proceeding  to  argue  the  case  on  appeal,  a  question  arose 
which  side  should  begin  } 

The  Lord  Chancellor.  The  original  appeal,  and  the  cross-appeal  toge- 
ther, bring  the  whole  case  before  the  court  3  and  it  cannot  be  right  that  the 
appeals  should  be  heard  as  if  they  were  appeab  in  separate  causes.  Which 
side  is  entitled  to  begin,  depends  much  on  the  question,  Which  has  most  to 
complain  of  in  the  decree  from  which  they  appeal?  The  rector  complains 
that  he  has  not  received  his  tithe  5  that  the  defendants  have  insisted  on  mo' 
duses  which  are  not  valid^  and  have  attempted  to  prove  the  feet  of  modus, 
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.wliea  the  pleadings  raise  do  qaestioti  on  which  the  proof  can  be  admitted  * 
on  the  other  haod^  the  defendants  have  appealed  on  the  question  t>f  agist- 
ment onlj.  If  the  interest  of  the  suitor,  ^hich  mnst  never  be  saeriiced  to 
the  convenience  of  the  court,  requires  it,  the  appeals  may  be  heard  as  ap- 
peals in  distinct  causes  ;  otherwise,  I  think  that  the  party  whose  appeal  re- 
presents him  to  be  most  aggrieved  by  the  decree  should  begin. 

It  was  agreed  that  the  appeals  should  be  heard  together,  and  that  the 
counsel  for  the  plaintiffs  should  begin. 

Mr.  Jgar  and  Mr.  Bell,  for  the  plcunciif,  objected  to  the  mddutes  as  un- 
certain ;  and  subject  to  abuse.  They  cited  Took  v.  Ledgard  (1),  Travis  v. 
Oxtoa  (2),  Frankiyn  v.  The  Mastery  Sfc.  of  Si.  Cross.  (3) 

Sir  Samuel  RomUly,  Mr.  Hart,  and  Mr.  Wintkrop,  for  the  drfendants, 
cited  Bennetiv.  Read  (4),  Leyson  v.  Patsom  (5),  (remarking  that  the  state- 
ment of  the  modus  is  not  correct,  and  no  entry  of  the  decree  can  be  found  in 
the  registrar's  book,)  Thomson  v.  Holt  "(6),  Phillips  v.  .^yTiie^  (7),  Man- 
Chester  College  v.  Andrew  (8),  Aikyns  v.  Lord  Wilkntghby  de  Brooke  (9), 
iVtUiamson  v.LordLonsdale(lO),  GUIsy,  fforrex{l\),Boscaufeny.Robertsil^}, 
Scottv,  Fewsoick  (13),  Brwcklow  v. Edmunds {14),  Gardiner  r.  Caap,(l5),  f^eman 
w.  Waller  (16). 
-    In  the  course  of  the  argument,  the  following  remarks  were  made  by 

The  Lord  Chancbllob.  In  Bennett  v.  Read  the  modus  was  lud  in  per- 
sons resident  and  occupying,  that  is,  inhabitants  and  occupiers ;  here  it  is  in 
the  disjunctive,  inhabitants  or  occupiers ;  and  for  some  purposes  a  perscm 
may  be  considered  as  occupier  of  a  house  which  he  does  not  inhabit.  The 
idoctrine  of  Travis  v.  Oxton,  if  different  from  that  Of  Bennett  v.  Read,  though 
the  latter  is  the  more  recent  decision,  must  prevail,  since  it  has  the  authority 
of  the  house  of  lords.  I  do  not,  however,  consider  the  cases  as  contradic- 
tory. In  the  former  case,  I  think  that  the  intention  of  the  house  of  lords 
was  to  direct  an  issue  on  the  question,  uot  whether  the  modus  was  good, 
but  whether  that  payment,  whether  good  as  a  modus  or  bad,  had  been  made 
in  lieu  of  tithe  of  hay,  in  order  to  determine  the  first  point  in  the  case  of  a 
vicar — his  title  to  satisfaction  for  tithe  of  hay  -,  and  they  then  seem  to  have 
dealt  with  the  case  as  if  it  had  been  admitted  that  the  payment  was  made  in 
lieu  of  tithe  of  hay  :  and  that  amounting  to  proof  of  the  vicar's  title  to  sa- 
tisfiiction  for  tithe  of  hay,  and  the  modus  being  bad,  it  followed  that  he  was 
•entitled  to  titbe  of  hay  in  kind.  The  decision  in  Bennett  v.  Read  seems  to 
have  proceeded  on  the  ground,  that  every  inhabitant  was  bound  to  pay  a 
satisfoction  for  tithe  of  hay. 

It  will  be  necessary  to  consider  also,  the  mode  of  combining  the  present 
fellows  of  the  college  ;  and  I  apprehend  that  that  most  be  done  by  a  con- 
sent to  be  bound  by  the  proceedings  in  this  cause — a  consent  under  the  col- 
lege seal,  and  by  the  individual  new  fellows ;  and  that  agreement  may  be 
recited  in  the  order  now  to  be  made. 

The  Lord  Cbancellor.  This  was  a  suit  instituted  by  the  warde&  and 
fellows  of  Manchester  college  ;  and  the  defendants,  after  stating  the  parti- 
cular premises  which  have  been  in  their  occupation  and  possession,  insist 
that  by  ancient  custom  used  and  approved  within  the  parish  of  Manchester, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hitherto  there 
hath  been  due  and  now  is  payable  at  Easter  in  each  year,  or  as  soon  after  as 
lawfully  demanded,  by  each  and  every  inhabitant  or  occupier  of  a  house  si- 
tuate in  the  several  townships,  precincts,  or  hamlets  in  the  parish  of  Man- 
'che8ter,-^(l  take  it  for  granted,  but  I  wish  to  be  informed  whetlier  I  am 
correct,  that  in  the  record  itself  the  expression  is  "  inhabitant  or  occupier^" 
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&nd  not ''  inhabitant  occupier  ,*  because  a  man  may  be  an  inhabitant  occu- 
pier, but  he  may  also  bo  an  occupier  without  being  an  inhabitant :  an  ooctt-* 
pier  of  land  need  not  be  an  inhabitant,  nor  need  an  inhabitant  of  a  house  be 
an  occdpier  of  land  (t),]— and  having  any  garden^  orchard^  or  land  at  or 
belonging  to,  or  used  or  enjoyed  with  any  house,  and  situate  ia  the  several 
townships,  precincts,  or  hamlets  aforesaid,  or  any  or  either  of  them,  and 
producing^  the  several  titheable  matters  or  things  next  after  mentioned  res- 
pectively, or  any  of  them,  to  or  for  the  use  of  the  rec^r  or  rectors  for  the 
time  being  of  t'he  said  parish,  his  or  their  lessee^  fiurmer  or  fumers,  the  se- 
veral sums  foUowing.     So  that  the  description  of  persons  entitled,  if  a|iy 
persons  are  entitled^  to  avail  themselves  of  this  modiw,  is  aa  inhabitant  or 
occupier  of  a  house  situated  in  some  of  these  townships,  having  any  garden, 
orchard,  or  land,  at  or  belonging  to,  or  used  or  enjoyed  with  any  house,  and 
situate  in  these  several  townships,  and  producing  the  several  titheable  mat^ 
ters  and  things  next  after  mentioned.    The  description  is  ''  inhiMtant  or 
occupier,**  in  the  alternative ;  but  whether  he  is  inhabitant,  or  occupier,  he 
is  to  have  a  garden,  orchard,  or  land :  which  word  *'  land"  will  include  any 
quantity  of  land }  but  it  is  to  be  at  or  belpnging  to,  or  used  or  enjoy^  with 
the  house,  and  situate  in  the  several  townships-  and  precincts,  &c.    I  do  not 
find  that  in  the  subsequent  part  of  the  pleadings,  the  defendants*,  have  Ib* 
serted  any  averment  that  their  land,  gardens,  or  orchards  were  at  ov.beloi^ 
ing  to,  or  used  or  enjoyed  with,  their  respective  houses*    I  do.  not  find  any 
averment  of  the  sort.    Then  they  state^  for  every  such  garden  so  oecupied 
by  every  such  person,  a  sum  of  one  halfjpenny,  to  be  payable  for  andin  liea 
and  full  satisfaction  of  the  tithes  ^  and  they  go  through  all  the  severd,  alo- 
duiesy  every  one  of  them  affected  by  the  description,  such  as  is  stated,  (J 
the  persons  who  claim  the  benefit  of  them.    Having  soilone,  they  insist 
they  are  intitled  to  the  benefit  of  aU  these  moduMtt  and  a  vaat  deal  of  eri-* 
dence  has  been  gone  into.    The  principal  and  most  material  <|iiestioB  I  iqp*- 
prehend  to  be  with  respect  to  the  tithes  of  hay  :  an^  th^y  say,  that  such 
persons  so  described  are  liable  to  pay  one  penny  for  and  in.  lieu  and  in  full 
satisfaction  of  the  tithes  of  all  hay .  of  every  such  inhabitant  or  oeciqiier 
havings  any  such  land  as  aforesaid  producing  hay,  whether  snch  quantity 
vras  more  or  less,  save  and  except  as  to  some  closes  which  are  particularly 
described  as  excepted  closes.    The  way  they  allege  their  right  to  pay  this 
penny  in  lieu  of  the.  tithes  of  hay  is  obviously  this,  that  they  are  to  pay  only 
a  penny,  whether  they  have  a  thousand  acres,  or  whether  diey  have  only 
one  acre  3  but  with  this  qualification,  that  the  land  upon  whidi  the  hay  is 
to  be  produced  is  to  be  Isind  used  and  enjoyed  with  tlMS  house;  not  stating 
whether  the  land  of  which  they  themselves  are  in  possession  is  land  used 
and  enjoyed  with  t!he  house,  and  much  less,  stating  that  it  had  been  anciently 
used  and  enjoyed  with  the  house. 

His  lordship  then  read  the  judgment  of  the  Master  of  the  Rolls  on  tlie 
original  hearing,  and  proceeded  thus :  ^ 

You  observe  that  this  direction  is,  0  try  th^fust  before  the  law  is  ascer- 
tained }  but  if  the  modus  is  laid  in  such  a  way  tbat  it  can  have  no  validity  in 
law,  the  question  will  be,  whether  the  court  ought  not  in  the  first  instance 
to  decide  against  the  modui,  because  it  is  not  a  legal  moduit  even  iC^the  foot 
would  support  a  modus  that  was  legal }  The  Master  of  the  Rolls  states  his 
opinion,  that  the  modus  for  gardens  and  orchards  is  well  laid,  noiwithstaad- 
ing  they  are  not  represented  to  be  ancient  gardens  and  orchar^B';  overruling 
the  objection  that  the  modus  was  laid  to  be  in  satisfoction  of  tiiie  tithes  of  all 
titheable  matters  and  things  yearly  arising.  There  appears  to  n^  to  be  a 
fitronger  objection  than  that  whid^  he  overrules,  viz.^  that  the  defendants 
claim  this  modus  to  be  in  satisfoction,  not  only  of  the  tithes  that  are  men- 
tioned, but  of  aU  other  tithes,  or  some  of  them. 

The 

(1)  On  ezAmination  of  the  record,  the  ezprctsion  was  foand  to  be,  *'  inh&bitsnt  or 
occupier." 
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The  Lord  Chancellor  then  referred  to  Lofttm  v.  Panoiu  (1)  i  id  the  judg^ 
meat  of  the  present  Master  of  the  Rolls  in  Btuke  r.  Lewu  (2),  (ezpressiog 
doubt  whether  the  Master  of  th^  Rcdls  had  been  correctly  informed  of '  the 
manner  in  which  the  titodus  in  this  case  is  laid^  which  differs  materially  from 
the  modus  in  Trav'u  v.  Oxion  ) ;  and  to  the  jndgmem  of  the  Chief  Baron  in 
WUiiamgon  v.  Lord  Lonsdale  g  and  concluded  by  expressing  his  opinion,  that 
the  decision  in  the  last  case  was  ruled  entirely  by  Travis  v.  Oxton  ;  and  that 
Benttett  v.  Read,  if  not  distinguishable  from  Tratni  r.  Oxton,  though  later, 
cannot  prevail  against  it/ in  opposition  to  the  auth<^rity  of  the  house  of 
lords. 

The  Lord  Chanobllob.  '  I  hold  the'hayifiodifks  bad;  on  principle, 
the  authority  of  Scott  v.  Fenwick,  Travis  v.  Oxton,  Wtlliams&n  v.  Lord 
daie,'Bn6  Buske  v.  Lewis  ;  and  I  think  the  present  case  dratinguishable  fh>m 
thecase  of  Bennett  v.  Read  in  this  respect,  that  if  the  owner  there  had  parted 
with  the  land  and  retained  the  house,  he  was  liable  to  pay,  which  is  dot  the 
case  here.  Whether  that  distinction  is  or  is  not  solid  and  Substantial,  it  is 
sufficient  that  the  cases  are  distinguishable.  This  case  must  be  decided 
upon  different  principles. 

The  Lord  Chancbllor.  I  have  examined  all  the  moduses  id  this  case, 
and  1  see  no  ground  for  varf  ing  the  decree  of  the  Master  of  the  Rolls,  except 
as  to  the  hay  nwdus.  That  modus  is  bad  j 'the'  remainder  of  the  esse  has 
been  properly  disposed  of. 

Mr.  Jgar  insisted;  that  the  plaintiff  was  intitM  to'  both  the  deposited  and 
that  the  d^ndants  shmild  be  ordered  to  pay  the  costa  of  their  appeal.  He 
cited  Lord  LoaofeFBORotJOH's  order  of  the  7th  of  Feb.  17M  (8). 

iThe  Lord  Chancbllor.  *The  decree  w&l  diHect  an  account  of  the  tithes 
for  the  time  past,  and  the  representEitives  of  the  late  warden  will  receive 
what  accrued  during  his  life.  On  the  question  of  costs,  it  is  a  very  mate- 
rial fact  that  the  tithes  now  claimed  were  never  befbre  paid  -,  all  the  prede- 
cessors of  the  plaintiffs  have  been  content  with  a  sum  now  Staled  to  be 
16,000/.  a  year,  less  than  they  claim.  The  omission  of  demand  in  all  times 
past,  encourages  the  honest  belief  that  tithes  are  not  due.  It  happens,  I 
believe  very  often,  the  law  being  that' mere  nbn-payment  of  tithes  is  no  de- 
fence against  payment,  that  non-payment  t^es  place  from 'year  to  year  and 
century  to  century,  till'^the  evidence  of  the  h^l  right  t)f  non-payment  b 
lost.  It  must  be  also  recollected,  that-  the  plaintiffs  have  fiuled  in  every 
point  of  their  i^peal,  except  the  article  of  hay. 

On  the  question  of  the  modus  of  hay,  though  I  have  little'  Or  no  doubt  that 
I  am  right,  yet  I  cannot- fbiget  that  sir  William  Grant  was  of  opinion,  that 
the  fact  of  the  modUs  ought'  to  be  tried  before  its  validity  was  decided. 
With  all  deference  to  that  great  judge,  (happy  shall  I  he,  if  my  memory  is 
as  much  respected  as  his>)  it  appeared  to  me,  that  to  try  the  fact  of  the  mo- 
dus was  to  i^egin  at  the  wrong  point,  if  the  law  istfaat^the  facts  when  found 
will  not  constitute  a  valid  niodus.  Whether  the  modus  would  be  valid,  is  a 
question  depending  much  on  the  authorities  of  Travis  v.  Ojrtoii,  and  Benneif 
V.  Read ;  cases  in  which,  though  I  have  satisfied  my  own  mind  that  they  are 
substantially  different,  yet  sir  William  Grant  expressed  himself  unable  to 
discover  a  precise  distinction.  On  this  modw,  therefore,  the  defendants  had 
solid  ground  for  resisting  payment  of  the  tithes. 

1  shall  give  no  costs  of  the  appeal )  the  general  costs  of  the  cause  are  re- 
served, and  the  plaintiffs  are  entitled  to  both  deposits.  If,  befbre  the  an- 
swer was  filed,  1  had  read  all  the  cases  which  have  been  cited,  I  think  that 
I  could  have  laid  a  better  modus. 


(1)  laVes.  173.    Pott.T.  1811. 
{2)  3  Jac.  &  Walk.    Pm/. 


(3)   Orders  in  Chanoeir,   e3L  Bemoiet, 

458. 
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M:  51  Geo.  3.-   1810.    Scacc.    Halsev.  Eysim.     [4  Price,  417.]         sijii 

THE  plaintiff,  who  was  lacar  of  the  parish  of  Welford,  in  the  county  of  An  ancient 
Nurthao^ton^  claimed  all  .small  tUhes  by  virtae  of  some  ancient  en-  bo<^  from  tbe 
dowment,  custom,  or  usage/  and  amongst  others,   to  all  the  tithes  within  ^^  '^nuin" 
iliat  part  of  the  parish  called  the  Old  Inclosurc.  ing,  'tn/er  aiin. 

The  answer  admitted  the  vicar's  title  to  tithe  throughout  the  parish,  what  are  there- 
cxcept  as  to  isnch.  parts  as  were.covered  byamMfui  of  17^.  <Jf,  Qd*  set  up  for  hi  «llcdi:opie» 
the  lands  in  the  parish  called  the  Old  loclosuce,  in  lieu  of  all  the  small  ^^,!^  of  cerl' 
tithes  ;  and  as  to  the  lands  forming  what  was  called  the  New  Inclosurc,  the  tdn  Ticarages 
defendants  daimed  an  exemption  under  .an  award  made  by  virtue  ot  an  in-  therein  men. 
4iosure  act  of  the  17  Geo.  .3.  tioned,  admiu 

The  sole  question  in  the  cause  was,  the  validity  of  the  modiu  set  up,,  and   to^pJSnTthe"** 
the  Solicitor  General  contended   for  the  plaintiff,  that  the  payment  of  yalne  of  the 
17/.  6s.  Bd.  was  a  comparatively  modem  composition  merely,  and  not  a  Ticarage. 
wodtts ;  and  amongst. other  evidence  brought  forward  at  the  hearing,  in  supr      Where  the 
port  of  the  plaintiff's  case,  the  transcript  of  the  origuial  endowment  (1),  as  J^J^"**"^'* 
taken  from  the  book  in  question,  and  which  was  read,  to  sh^ew  that  the  pay-  ancient  doca-^ 
ment  set  up  as  a  modns  could  not4)e.so  considered  by  the  court,  by  reason  ments,  there  is 
of  its  exceeding  in  the^  value  the  amount  of  the  tithes  of  the  whole  vicarage  ^  stoong  pre- 
At. the  time  of  its  endowment,  which  was  itself . within  lego)  memory,  P^°?P^*''^ 
whereby  .it  would  appear  that  the  amount  in  value  of  the  vicar's  tithes  was,  ]Sc^  of  a^^~ 
5/.G#.  8d,  which,  after  deducting  .what  was  reserved  to  the  abbot  and  con-  customarj  pay- 
vent,  was  further  reduced  to  SI,  0».  8</.     The  Nonse  Rolls,  Id  Edw.  3.— r-  ment;  and 
The  ecclesiastical  survey,  36  H^  8«  valued  the  vicarage  at  10/.  3ff.  ommunU  whwe  the  value 
6u§aank,  peiuio  4Q«^  leaving  8/.  St. — The  parliamentary  survey  made  it  rireo^iiMwh** 
XL    Pope  Nicholas's  tuutioa  bad  it,  "  Church  of  Welford,  10/.  I3i.  4d.  documents,  it 
i)aBsion  to  the  abbot  of  Suleby  2//'  implies  ataklng 

For  the.  plaintiff  It  was  contended,  that  the  documentary  evidence  was  de-  ^  ^^M* 
ctsive  agfiinst  the  fact  of  the  payment  being  a  modus^  and  particularly  that 
of  the  bopkifrom  the  registry  of  Lincoln. 

llie  counsel  fsr  the  defendants  admitted^  that  they  could  not  dispute  the 
admissibility  of  the  book  as  evidence,  but  they  insisted  that  neither  that  nor 
any  of  the  other  ancient  documents  were  conclusive  against  the  parol  testi- 
mony of  long  continued  payment,  and  therefore  pressed  for  aaissue,  because 
tke  vicarage  might  in  point  .of  &ct  be.  worth  more  than  their  valuation  ac- 
cording to  the  documents. 

[In.  the  course  of. the  ai^ument,  this  Lord;.Chief  Baron  observed,  that  the 
great  question  .in  the  cause  was  the  effect  of  the  evidence  offered,  as  to  whe- 
ther tiUieshad  been  rendered  In  kind  within  time  of  memory  ^  and  his  lord- 
ship intimated,  that  the  phrase  *'  minutie  dedmce,**  used  in  the  ancient 
documents^  was  strongly  against  the.  existence  of  a  customary  payment ;  and 
Thomson  B.  added,  that  where  the  value  of  the  tithes  is  given  in  such  docur 
ments,  it  impliea  a  taking  in  kind.]  .(2). 

T:.  36 

(1)  In  an  ancient  book  i>f 'endowments  of  (2)  Thii  book  was  abo  admitted  in  evi- 
Ticarages  in  the  tine  of  bishop  WellK,  who  dtooe  in  tiie  next  following  case  (ffebden  v. 
began  to  preside  over  Ute  see  of  Lincoln  in  Fnemmn)^  and  also  on  the  authority  of  those 
the  year  1209,  and  which  book  is  remuning  two  esses,  and  otHarwood  v.  Sinut  infira,  p. 
In  the  legirtry  of  the  lord  Inshop  of  Uncoln»      601,  in  which  itwas  also  stated  taharebeen 

adnutted,  it  was   allowed  in  Leomerd   r, 

Norhampton.  I^onMm,  ;Mt/,  T.  1817.    But  the  book  does 

'WeUefocd.  i^*  appearto  have  been  objected  to  in  the 

VkBi  hi  E^  de  Welkford  qne  est  AbbU      ^  ^"'.?^'  whilst  in  fact  in  ^fW  v. 

yM  ^  Simu^  instead  of  having  been  admitted,  it 

&9deSoleb7^9oidlnooBdstitintoto      J^]**"^  *°»  "^  "^  ultimately  re- 
Altag  deo  Ecdicnm  mlnntis  dedmis  qne      J^^^^^' 
valet  v^  STB  Sahis  Abbi  ft  9  ventnl  ttj 
K  B  Ankmis  de  eadede  onerSnis  nihil  est 
ordinatntn.         (AtnieCopy), 

Jokm  Fardeli,  l>ep7  Register. 
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Held,  that  a  nPHE  plaintiff,  who  was  vicar  of  Norton,  in  the  county  of  Salop,  filed  Ifis 

defence  of  the  ^    bill  against  the  defendants,  for  an  account  of  the  small  tithes  on  all 

vicarage  haTu^  titheable  matters  arising  within  the  ancient  inclosures  of  the  said  parisk,  and 

^a  paljd  b^,  ^^  ^'?  arising  On  a  farm  called  Sapsons  or  Sampsons,  in  Muscott,  within 

and  the  tithea '  **>«  said  parish. 

with  which  it  Some  of  the  defendants,  by  their  answer,  said,  that  they  did  not  behero 

was  endowed  that  by  ancient  endowment,  prescription,  or  usage,  the  vicar  for  the  time 

ated^and^e-'aii.  ^"^»  ^°*  *^™^  whereof  the  memory  of  man  was  not  to  the  contrary,  or 

nexed  to  the  *  ^®'  ^  g^^a*  number  of  years  last  past,  was  lawfully  entitled  to  have  and^  re- 

^ctory,  might  ceive  for  his  own  use,  all  small  tithes  from  time  to  time  arising,  growings 

be  nsed  as  and  renewing  within  the  ancient  inclosures  of  the  sdd  vicarage  and  pariah, 

HJ^M^other  ^^  ^^  titheable  places  thereof,  and  to  the  tithes  of  corn  arising,  grovring, 

eWdence  pro-  *°d  renewing  on  a  certain  farm  called  Sapson  or  Sampson,  in  Moscott,  with- 

dnced  in  the  Sn  the  sdd  parish.     But  the  defendants  believed,  that  in  an  ancient  book  re* 

pauae.^  maining  in  the  registry  of  the  lord  bishop  of  Lincoln,  there  was  an  entry 

theb^k SJm  **8pecting  the  endowment  of  the  said  vicarage  of  Norton  aforesaid,  in  near- 

the  registry  of  ^7  ^^  words  and  characters,  and  to  the  effect,  or  nearly  to  the  effect  in  the 

lincoln  refer-  bill  set  forth  :  said,  they  apprehended-  that  the  said  entry  was  not,  nor  did 

red  to  in  the  last  contain  the  endowment  of  the  said  vicarage,  but  was  only  an  entry  of  the 

SJ^^^SttedT'  P'^^P®'^  o'  pa^  of  the  purport  of  such  endowment,  and  believed  that  searvh 


in  endence.        ^^  ^^^n  made  for  the  original  endowment  itself,  but  that  the  sanae  had  not 

been  found :  that  they,  from  the  said  entry,  believed  that  the  vicarage  of 
Norton  aforesaid  was,  in  or  before  the  year  1209,  endowed  of  all  the  altar- 
age with  the  minute  tithes  to  the  church  of  Norton  by  Daventry  aforesaid 
belonging,  and  of  the  tithes  of  Garb,  of  the  fee  of  Sapson  or  Sampson,  in 
Muscott,  and  of  the  tithes  of  Garb,  of  Ivoo,  of  Waleron,  in  Northiampton  j 
and  »pprehended  that  from  that  time  until  the- year  1451,  the  vicar  of  the 
sai4  parish  was  entitled  to  the  tithes  of  which  he  was  endowed  as  aforesaid  $ 
but  believed,  and  hoped  to  be.  able  to  prove,  that  in  the  year  1451  the  said 
vicarage  was,  at  the  petition  of  the  prior  and  convent  of  the  monastery  or 
priory  of  Daventry,  in  the  county  of  Northampton  (to  whom  in  and  brfore 
the  said  year  1209,  and  afterwards,  until  the  dissolution  of  the  said  priory, 
the  rectory  or  church  of  Norton  aforesaid  stood  and  was  appropriate)  and 
on  the  petition  of  his  late  majesty  king  Henry  6.,  dissolved  by  the  then 
pope  Nicholas  the  5th,  by  his  bull,  on  account  of  the  poverty  of  the  said 
priory,  and  was  appropriated  to  the  said  priory ;  and  by  which  bull  the  said 
pope  ordained,  that  whenever  the  said  church  or  vicarage  should  become  void 
for  the  future,  the  said  church  or  vicarage  should  not  be  gorerned  by  perpetoal 
vicars,  but  by  monks  of  the  priory  or  secular  priests,  to  be  instituted  and 
removed  at  the  will  of  the  said  prior,  and  withotit  the  licence  of  the  ordinary 
or  the  king,  or  to  that  effect;  and  that  afterwards,  and  until  the  dissolution 
of  the  said  priory,  which  happened  in  or  about  the  16tb  year  of  the  rdgn  of 
his  late  majesty  king  Hen.  B.,  by  means  of  a  bull  of  the  then  pope,  namely 
pope  Clement  the  7di,  the  church  of  Norton  aforesaid  was  served  by  monks 
belonging  to  the  said  priory,  or  other  persons  appointed  for  the  purpose  by 
the  prior  of  the  said  priory,  and  at  his  will ;  and  defendants  insisted,  that 
by  means  of  the  said  bull  of  the  said  pope  Nicholas  the  5th,  the  said  vicar- 
age was  dissolved  or  destroyed  as  a  perpetoal  vicarage,  and  the  said  endow- 
ment was  determined,  and  the  tithes  with  which  the  said  vicarage  was  eu* 
dowed  as  aforesaid  were  restored  and  re^ppropriated  to  the  rectory  of  the 
church  of  Norton  aforesaid  :  believed  and  hoped  to  be  able  to  prove  thai 
the  rectory  and  ddvowson  of  the  said  church  of  Noi<ou,  and  various  other 
possessions  of  the  said  prior  and  convent;  wfaSeii  belonged  to  them  at  the 
time  of  their  dissolution,  and  were  in  and  about  the  17th  year  Of  the  reign 
of  his  said  late  majesty  king  Hen.  B.  granted  and  confirmed  to  the  college 
called  king  Henry  the  Eighth's  college,  in  the  university  of  OxfortI ;  and 

that 
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Unit  ihej  afterwards^  and  while  they  held  and  enjoyed  Ihe  said  rectory,  had 
the  church  of  Norton  served^  and  ^e  duties  thereof,  performed  by  their  own 
priests  or  curates,  to  whom  they  allowed  a  pension  or  stipend  for  their  ser- 
.  Tices ;  and  that  they  havings  in  the  d7th  year  Of  the  reign  of  his  said  late 
majesty  king  Hen.  8.^  surrendered  the  said  rectory  and  advowson  to  his  said 
miyesty,  his  heirs  and  successors,  and  the  same  being  in  the  possession  of 
the  crown,  his  late  mijesty  king  James  1.,  in  the  0th  year  of  hia  reign,^ 
granted  the  said  rectory,  and  the  right  of  presentation  to  the  aaid  vicarage, 
with  various  other  hereditaments,  unto  Francis  Phillips  and  Richard  Moore, 
esquires,  their  heirs  or  assigns,  ifrom  or  under  whom  "  ■  Brittodi,  es<|. 
in  or  about  the  i2th  year  of  the  reign  of  his  said  late  majesty  king  James, 
and  before  the  I6th  year  of  the  same  reign,  became  by  grant  or  other  law- 
ful conveyance  seised  in  fee  simple  of  the  said  rectory  and  advowson,  or 
right  of  presentation :— -believed,  that  although  the  sud  — •— *  Britton  was- 
as  aforesaid  seised  of  or  entitled  to  the  said  advowson,  or  right  of  present- 
ation (in  case  he  thought  proper  to  present  a  vicar,)  his  said  late  majesty 
king  James  1.,  in  the  I5th  year  of  bis  reign,  granted  a  presentation:  to  the 
enid  vicarage  to  William  Ward,  clerk ;  and  the  said  William  Ward  having, 
under  an  assertion  or  claim  of  right  to  tithes  as  vicar  of  the  said  parish, 
taken  a  lamb,  the  property  of  the  said  — ^— —  Britton,  as  tithe  due  to  him 
as  vicar,  the  said Britton  brought  an  action  of  trover  and  conver- 
sion against  the  said  William  Ward,  in  his  majesty's  court  of  king's  bench, 
for  the  said  lamb,  and  for  another  lamb  supposed  to  have  been  taken  by  the 
said  William  Ward,  on  the  trial  of  which  action  a  special  verdict  was  founds 
and  that  after  four  several  arguments  in  the  said  court,  judgment  was  in 
Trinity  term,  in  the  16th  year  of  the  reign  of  his  said  late  majesty  king 
James,  given  for  the  said  ■  Britton,  on  the  ground  that  the  said  vicar- 

age was  dissolved  by  the  said  bull  of  pope  NichoJas  the  fifth,  and  although 
such  judgment  was  reversed  in  the  exchequer  chamber  on  a  writ  of  error, 
yet  that  such  reversal  was  founded  on  an  error  in  the  entry  of  the  judgment, 
and  not  on  the  point  of  law,  as  by  the  records  of  the  said  judgments,  to 
which  defendants  referred,  would  appear  (1)  : — ^believed,  that  although  the 
said  vicanige  of  Norton,  as  a  perpetual  aud  endowed  vicarage,  was  dissolved 
as  aforesaid,  yet  that  after  the  said  William  Ward  ceased  to  be  vicar  thereof, 
different  persons  were  and  had  been  at  different  times  presented  to  the  vi« 
carage  of  the  said  church  of  Norton,  by  some  of  the  descendants  or  family 
of  the  said  — -  Britton,  or  some  person  claiming  under  him  (but  whether 
regularly  defendants  were  not  informed) : — and  believed  that  plaintiff  was, 
iQ  or  about  the  year  1800,  in  like  manner  and  on  the  like  principle,  pre* 
sented  and  instituted  to  and  inducted  into  the  said  vicarage  and  parish  chtirch 
of.  Norton  by  Daventry,  but  deprived  of  its  endowment  as  aforesaid  ;  and 
bad  ever  since  been,  and  under  such  presentation,  vicar  of  the  said  parish ; 
but  defendants  denied,  for  the  reasons  herein  mentioned,  that  said  plaintiff 
had  ever  since  been  or  was  well  and  lawfully  entitled  to  have,  take,  and 
receive  the  small  tithes  of  all  the  titheable  matters  and  things  arising,, 
growing,  increasing  and  renewing  within  the  ancient  indosures  of  the  vicar- 
age and  parish  church  of  Norton  by  Daventry  aforesaid,  or  the  titheable 
places  thereof,  or  the  tithes  of  corn  of  the  farm  called  Sapson  or  Sampson, 
ta  Muscott,  in  the  said  parish  ;  but  defendants  believed  that,  notwithstand- 
ing the  said  want  of  title  in  the  said  plaintiff  and  his  predecessors,  appointed 
vicars  as  aforesaid,  to  tithes  within  the  said  parish,  they  had  been  in  the 
habit  of  receiving  fW)m  occupiers  of  some  lands  in  the  said  parish  (but 
of  no  lands  within  the  hamlet  of  Muacott)  payments  for  or  in  lieu  of  small 
iithes,  or  some  kmds  of  small  tithes.  The  other  defendants  answered  to 
nearly  the  same  effect. 

The 
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(1)  The  court  had  at  first  held,  that  at 
the  pope  had  at  Ihat  time  lawful  jurisdictioa 
n  this  covutry,  the  vicarage  was  well  dis" 
'solved  by  the  bull  \  but  it  appears  by  the 
records  of  the  subscqaeDt  procecdmgt  which 


took  place  between  the  same  parties  in  this 
oonrt,  that  Ward,  the  vicar,  ultimately  sue- 
ceedetl  ia  establishing  his  claim.  Vide  Briu 
I  OH  V,  Ward,  twle,  vol.  1.  p.  2\)9* 
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IBIO.  The  plaintiflf  replied^  and  the  defendants  rejoined^  and  the  caose  ms 

HKBDBN        thereby,  put  at  isane ;  bdt  Ho  witnesses  were  examined  nnder  any  inleni* 
TREEXAN.       gatories  exhibited  for  that  purpose.    The  cause  came  on  to  be  heard  iff  the 
exchequer  chamber  at  Westminster,  on  the  10th  day  of  November  instant, 
(1810)>  when,  upon  opening  the  matter  of  the  phiintiff*s  bill  by  Mr.  (hoke, 
lis  counsel  for  the  said  plaintiff,  the  answers  of  the  defendants  by  Mr.  Wm^^ 
tkrop,  their  coimsel,  and  upon  hearing  Sir  Thomas  Plumer,  knt.  his  majesty's 
solicitor  general,  on  behalf  of  the  said  plaintiff ;  and  on  reading  an  order 
made  in  this  cause,  bearing  date  the  15th  day  of  November  instant,  fiir 
leave  to  prove  exhibits  vka  voce  at  the  hearing  of  this  cause,  and  on  reading 
the  following  exhibits,  to  wit,  '*  an  ancient  book  of  endowments  of  vicarages 
in  the  time  of  bishop  Wells,  in  the  year  t209,  brought  from  the  registry  of 
the  bishop  of  Lincoln,  by  Mr.  Eanlell,  the  bishop's  register  tiieie  -,  an  office 
copy  or  extract  of  pope  Nicholas's  taxation  of  the  vicarage  of  Nortxm ;  an 
office  copy  of  the  Nonee  rolls  as  to  the  church  of  Norton  and  Throp,  with 
the  vicarage,  i4th  Edw.  3 ;  office  copy  of  the  ecclesiastical  survey  as  to  tlie    . 
rectory,  and  vicarage  of  Norton  next  Daventre,  dated  26th  Hen.  8  5  an  of-^ 
fice  copy  of  the  taxation  of  the  vicarage  of  Norton  next  Daventre,  from  the 
book  in  the  first  fruits  office ;  an  office  copy  of  an  enrolment  of  indentnre 
of  bargain  and  sale,  Qth  James  1 ;  Phillips  and  Moore  to  Knightly ;  an  of- 
fice copy  of  institution  act  of  William  Ward,  derk,  to  the  perpetual  vicar- 
age of  Norton  next  Daventre,  dated  9th  October  1616 ;  an  office  copy  of  in* 
stitution  of  Joseph  Barnard,  clerk,  to  same  vicarage,  11th  November  164S; 
office  copies  of  several  orders  and  decrees  made  in  this  court  in  certain 
causes,  and  proceedings  between  William  Ward,  clerk,  vicar  of  Norton,  and 
Nicholas  Bretton  and  others,  defendants,  bearing  date  respectively  10th 
November,  in  the  15th  year  of  king  James  >  30th  January,  in  the  18th; 
iSth  February,  in  the  19th ;  11th  May,  in  the  19th  ;  11th  February,  in  the 
20th  I  2dth  January,  in  the  21st ;  th^  80th  November,  and  the  II th  Fe- 
bruary in  the  22d  years  of  the  same  king  3  the  6th  day  of  July,  in  the  1st 
year  of  king  Charles  1 ;  the  last  day  of  January,  in  the  same  year ;  the  22d 
day  of  January,  in  the  6th  3  the  10th  day  of  Febot^ry,  in  the  7th ;  the  18lk 
November  in  the  10th ;  the  17th  April,  in  the  11th  -,  the  6th  day  of  June, 
the  30th,  June,  theOth  February,  and  the  19th  November,  in  the  I7th  years 
of  the  same  king ;  the  official  copies  of  four  terriers  brought  from  the  re- 
gistrar's office  at  Peterborough,  dated  respectively  19th  July  1723,  i2di 
August  1726,  2l8t  October  1749,  and  I9th  July  1758  ;  an  act  of  parliament, 
passed  in  1755,  touching  the  indosure  of  Norton  ;  office  copies  of  an  issue 
and  record  in  the  court  of  common  pleas  at  Westminster,  between  Nicholas 
Breton,  esq.  plaintiff,  and  William  Ward,  clerk,  defendant  ^  office  copy  of 
the  parliamentary  survey  in  the  archbishop's  library  at  Lambeth,  29d.  Jan. 
1655  3  office  copy  decree,  in  this  court,  in  a  cause  wherein  Richard  Bowles, 
clerk,  vicar  of  Norton,  bearing  date  the  26th  day  of  Nov.  2ist  Ghades  2. ; 
and  an  agreement  signed  by  the  solicitors  in  this  cause  as  to  certain  admis- 
3ions,  which  were  as  follows  : 

<^  That  the  plaintiff  might  beat  liberty  to  produce  the  t>ffice  copy  of  entry 
from  an  ancient  book  temper  bishop  Wells,  who  presided  in  1201^,  from 
the  bishop  of  Lincoln's  registry,  purporting  to  be  an  entry  of  an  endow- 
ment of  the  vicarage  of  Norton,  but  subject  to  the  saibe  objections  that  the 
defendantQ  would  be  entitled  ta  aaake  to  the  original  book  if  actually  pro- 
duced:   ' 

**  That  the  plaintiff  was  duly  instituted  and  inducted  into  the  vicarage  of 
Norton,  in .  question  in  this  cause,  so  as  that  the  defendants  are  not  to  be 
precluded  by  such  admission  from  controverting  whether  Norton  is  a  vicar- 
age or  not,  or  if  a  vicarage,  whether  it  is  now  endowed  (if  endowed  at  all) 
with  any  of  the  tithes  demanded  by  the  bill,  and  that  notices  to  set  out 
tithe  were  given  to  defendants  in  due  time  before  filing  bill : 

''  That  the  plaintiff  might  be  at  liberty  to  read  hi  evidence  the  printed 
copy  of  the  Norton  inclosure  act,  of  the  28ih  Geoige  2.,  and  also  office  co- 
pies  of  the  several  institutions  and  presentments  from  the  register  of  Peter* 

borough 
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bordugh  of  the  vican  of  Norton,  namely  the  preaentmeuta  of  Mr.  Joseph 
Barnard  in  1842  3  of  Mr.  Samuel  Withers  in  1090 ;  of  Mr.  Thomas  Hench- 
man in  1701  'j  of  Mr.  Benjamin 'Francis  in  1706  ;  of  Mr.  Thomas  Dmi- 
Qombe  in  1720  3  of  Mr<  Thomas  Phil.  Shepherd,  in  1746  $  and  of  Mr. 
Thomas  Phil.  Shepherd^  in  1764 ;  or  any  other  office  copies  of  presenta* 
tions  or  institutions  to  the  said  vicarage,  subject  to  the  like  reservations  as 
before,  whether  Norton  is  a  vicarage  endowed  or  not ;  and  also  office  copies 
of  the  terriers  of  Norton,  made  in  the  years  1723, 1726,  1748, 1758,  and 
1801,  subject  to  all  legal  exceptions  that  might  be  made  to  the  original  ter- 
riers if  produced : 

''  That  the  lands  in  defendant's  occupation  are  in  the  hamlet  of  Museote, 
in  the  parish  of  Norton,  and  no  part  in  the  hamlet  of  Thrupp  :" 
-  And  that  no  tithes  in  kind  for  lands  in  the  hamlet  of  Moscote,  have  beea 
rendered  to  the  vicar  of  Norton,  in  the  memory  of  any  person  now  living. 

The  forther  hearing  of  the  cause  was  adjourned  until  this  day  (22d  Nov. 
1810),  when,  upon  hearing,  Dauneey  and  Cooke,  for  the  plaintiff,  Hottut, 
Ijeach,  and  WinQurop,  for  the  defendants,  and  his  mi^esty's  Solicitor  Oene- 
rai,  for  the  plaintiff,  in  reply,  it  was  ordered,  that  it  be  referred  to  the  de- 
puty remembrancer,  to  take  an  account  of  what  was  due  to  the  plaintiff  from 
the  defendants  respectively,  for  and  in  respect  of  the  several  titheable  mat- 
ters and  things  since  Michaelmas  1803,  on  that  part  of  their  farms  and  lands 
in  the  pleadings  of  the  cause  mentioned,  denominated  the  new  inclosorcs  ; 
and  that  what  should  be  found  due  from  the  said  defendants  in  respect 
thereof  be  answered  and  paid  by  the  said  defendants  respectively  to  the  said 
phunUff,*— eonduding  with  the  usual  directions.  (1) 

(1)  See  note  (2)  at  the  end  of  the  last  cue. 

M.  51  Geo.  3.    1810.    Scacc.    Harwood  x.  Sims.    [4  Pnce^  427.] 

THE  pUlntiff,  (vicar  of  Macston,  Oxon,)  filed  this  bill  for  ap  account  of  A  book  con- 
small  tithes  and  agistment.  taiaing  oopiev 

The  defendants,  denying  the  phiiatiff*s  title,  set  up  a  modui  of  6d.  an  acre,  ^~^  f^' 
pa^ble  in  Ueu  of  aU  small  tithes.  iTtSTreS-iSr 

The  money  payment  was  established  in  evidence  by  the  patol  testimony,  of  the  bishop  of 
In  aifswer  to  that  evidence,  the  following  extract  from  the  book  [al-  Uneoln,thoagb 
tttded  to  in  the  two  last  cases],  and  which  was  called  an  ancient  book  of  ^^^h  "^ 
endowments  in  the  time  of  bishop  Wells,  who  began  to  preside  over  the  SS^^^Ieen  com- 
see  of  Lincoln  in  the  year  1209,  was  read.  piled  by  the  or- 

«  Omn—Jfei^on— Vicar  in  EcSas  de  Merston  que  est  dcor  prions  SStoZiTSJi"^ 
&  convents  see.    Tretheswide  auct.  cdnciU  ordinal,  consistitin  om-  dence,  on  the 
Bibus  obvetttioaibus  altaris  cam  minulis  decimis  totius  parocbie  &  in  sronnd  that  te 
deeimis  bladi  &  feni  provincentib}  de  una  virgata  terre  in  eadem  J^wieStoS** 
villa  scil<  quam  Osberts  fili^  Herwardi  tenet  Hebit   etiam  vicarii  tkm,  and  not 
demos  Ic  Curiam   in  quibus  Capetlanus  manere  solebat  &  valet  onemadennder 
vicar  v.  mar.  &  total.   EcZ  xviii.  mar:  &  sciere  expressom  fuisse  •  J»di<^»<^ 
in  ordinatione  istar  triu  vacariar  &  vicarie  de  Fretnewell  Qd  sub 
nomine  minutar  dectmar  non  continent  decime  feni  sea  molen- 
dinor.^' 

And  it  was  contended,  that  as  that  document  was  evidence  that  the  value 
of  the  vicarage  was,  since  time  of  legal  memory,  only  five  marks,  and  the 
whole  church  only  eighteen,  there  could  not  have  then  existed  a  tnodm,  for 
according  to  the  extent  of  the  parish,  6d,  an  acre  would  amount  to  more 
than  double  the  value  of  the  choreli* 

Leackf  for  the  plaintiff. 

'the  SoUdior  Qeneralj  Dawuiey,  Bad  JUngfiM,.  for  the  defendants,  ob-> 
jected  to  the  entry  read  from  the  book,  and  contended  that  it  was  not  evi- 
dence. 

The  court  directed  an  issue  on  the  strength  of  the  evid^neeof  the  money 

payment ; 


1810. 
BARiroo0 

V. 


TCFHE  CASB9. 

payment ;  and  in  delivering  judgment^  the  lord  chief  baroo  (Thomson)  ad- 
verting to  the  book  in  question,  observed-* 

That  it  was  clear  from  the  parol  evidence  that  an  issue  must  go  -,  that 
the  6d,  bad  been  proved  to  have  been  always  paid }  that  all  that  remained, 
therefore,  was  the  effect  of  the  entry  in  this  book,  or  the  valuation.  On 
that  evidence  his  lordship  observed,  that  there  was  np  proof  who  made  it ; 
that  it  was  a  bare  memorandum  posterior  to  the  endowment,  and  therefore 
had  not  the  weight  ascribed  to  it  in  argument. 

His  lordship  added,  that  it  was  common  in  those  days  to  undervalue  the 
several  vicarages,  which  was  material  to  affect  its  authenticity  as  evidence 
of  the  value^  and  that  therefore,  on  the  whole,  the  payment  ought  to  go  to 
a  jury. 

Mr.  Baron  Woop  appears  to  have  said,  that  it  was  his  wish  also  to  ex- 
press a  doubt,  whether  the  entry  was  evidence  at  all.  And  his  lordship 
said,  that  if  an  issue  were  tried,  that  question  might  be  decided  by  means 
of  a  bill  of  exceptions. 

An  issue  was  directed,  and  it  went  down  for  trial  at  the  summer  assizes, 
1811,  for  the  county  of  Oxford,  before  Mr.  Justice  Ls  Blanc  and  a  special 
jury,  when  the  same  book  was  offered  in  evidence  by  the  counsel  for  the 
plaintiff,  to  prove  the  value  of  the  vicarage  since  the  time  of  l^al  memoiy, 
and  to  show  that  so  laige  a  payment  for  the  snudl  tithes,  as  compared  with 
the  value  of  the  vicaraffe  at  that  time,  could  not  be  a  modm,  when, 

Ls  Blanc  J.  refused  to  receive  it,  observing,  that  no  collection  or  history 
compiled  by  any  individual  could  be  admitted ;  but  that,  perhaps,  if  it  were 
shown  to  be  an  official  document  it  might  be  received. 
^  Mr.  Hewlett  was  then  called,  who  stated  that  the  book  was  of  the  hand- 
writing of  the  time  of  King  John ;  that  it  contained  entries  of  endowments ; 
that  the  collection  was  the  act  of  the  ordinary,  but  that  it  was  not  a  judicial 
act^but  an  historical  collection  of  matters  of  ecclesiastical  concern ;  and  thai 
the  book  was  known  by  the  name  of  Archbishop  Wells's  endowments. 

On  that  testimony,  Jervis  and  Taunton^  for  the  plaintiff,  contended  that 
the  book  ought  to  be  received,  coming  as  it  did  from  the  proper  custody, 
being  produced  by  Mr.  Fardell,  the  register  of  the  diocese  of  Lincoln,  from 
the  registry  where  it  was  deposited  among  the  muniments  of  the  diocese; 
and  that  it  was  entitled  to  equal  consideration  with  the  survey  of  a  religious 
house}  but 

Ls  Blanc  J.  still  refused  to  admit  it,  saying,  that  the  entry  was  not 
shown  to  have  been  contemporaneous  with  the  endowment,  or  even  to  have 
been  original ;  that  it  was  not  equivalent  to  a  survey,  which  was  an  original 
and  public  document  taken  by  authority,  whereas  the  book  in  question  was 
not  proved  to  have  been  compiled  under  the  sanction  of  any  authority,  bui 
was  merely  a  collection  of  memoranda,  made  by  some  one  who  was  noi 
known,  and  therefore  came  within  the  rule,  that  a  memorandum  made  by  a 
private  person  could  not  be  received  in  evidence. 

(1)  Set  this  case  on  another  point,  b^,  p.  603. 


In  a  plea  of 
payment  of  an 
annual  com- 
position to  a 
bill  for  tithes, 
It  is  not  neoes- 
saiy  to  set  oat 
the  time  when 
or  place  where 
the  agreement 
for  t£e  compo- 
sition was  madci 


M.  51  Geo.  3.    1810.  .  Scacc. 
Myttan  v.  Harris.    [Wightw.  111.] 

THi3  was  a  bill  for  tithes^  tp  which  ,the  defendant  had  pleaded  that  she 
had  annually  compounded  with  the  plaintiff,  and  paid  him  31^.  in  lien 
of  tithe  of  com  and  grain. 

^  BfftffOtt  opposed  the  plea,  as  being  too  loose,  in  not  stating,  either  the 
time  when,  or  the  place  where  such  agreement  and  bargain  fbr  the  compo- 
sition was  made  3  and  argued,  that  in  pleadittg  an  agreement  at  low,  the 
time  and  plac?>  and  whether  by  paroU  Qf  in  writing,  was  necessary  to  be 
stated,  and  to  shew  that  the  same  strictness  was  required  in  equity,  as  at 

law. 
No  rcnub  oor  time  is  ncceaaaiy  in  eqnity  pleadings. 
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law,  quoted  MUfard,  Chan.  Flea.  232,  and  the  cases  of  Story  t.  Lord  Wmd* 
9or  {I),  Bwrkr,  Brown  .(2),  and  Foiter  v.  Vatsal  (8). 

(hven  sen.  supported  ihe^ea. 

AfACDONALD  C.B.  In  a  plea  of  payment,  as  this  is.  It  cannot  be  necessary 
to  state  time  and  place. 

Thomson  B.  if  she  had  pleaded  that  she  had  set  out  the  tithes,  she 
would  not  have  been  obliged  to  have  stated  when  or  where,  nor  is  she  in  the 
present  instance. 

Wood  B.    No  Tcnue  is  necessary  in  chancery  pleadings,  nor  time. 

The  plea  allowed  (4). 


(1)  2Atk.  632.  (4)rs«e  this  caoM  on  another  point,  ^, 

(2)2Atk.398.  T.1806. 

(3)  3Atk.ft87. 

t 

M.  61  Geo.  3.    1810.    Scacc. 
Harwood  v.  Sims.    [Wightw.  112.] 

nnHIS  bill  was  filed  by  the  vicar  of  Marston,  in  the  county  of  Oxford,  for  It  is  no  objae- 
•*•   an  account  of  sm^l  tithes  ;  and  the  defendants,  in  their  answer,  had  tiontoeyidence 
set  up  a  parochial  modus  of  sixpence  per  acre,  payable  half-yearly,  at  a  wprfMt^thiS  ' 
Michaelmas  and  Lady-day.  the  deceased 

Laach,  for  the  plaintiff,  objected  to  the  evidence  of  one  of  the  defendant's  person  from 
witnesses,  that  the  deceased  person,  who  told  the  witness  of  the  reputation  whom  it  eama 
in  the  parish,  was  himself  a  parishioner,  liable  to  pay  tithe,  and  therefore  in-  !!?!i^if  ^ 
tcrested.  pay«w«. 

Per  Curiam*  It  is  impossible  to  confine  evidence  of  reputation  in  this 
yoanner ;  at  that  rate  you  would  entirely  cut  it  up. 

Another  witness  had  deposed,  "  That  he  had  heard  from  old  inhabitants 
BOW  dead,  and  whose  names  he  did  not  recollect,  that  sixpence  an  acre  was 
always  paid  in  their  time  in  lieu  of  small  tithes." 

JLeack  contended,  that  this  deposition  ought  not  to  be  read  in  evidence. 

The  Solicitwr- General,  Dauncey,  and  Wing  field,  for  the  defendant  If  this 
is  not  admitted,  it  is  impossible  to  give  any  traditional  evidence ;  if  the  de- 
fendant had  examined  as  to  any  particular  fact,  as,  for  instance,  to  the  pay- 
ment for  one  piece  of  land,  this  would  not  be  evidence :  but  this  is  not  of- 
fered as  evidence  of  particular  payments^  it  is  not  confined  to  payments  made 
by  the  persons  who  told  the  witness,  but  it'  extends  to  the  usage  of  the 
whole  parish  ;  it  is  general  as  to  fiact,  though  not  as  to  time. 

Macdonald  C.  B.  This  is  a  tradition  of  a  fitct,  and  I  take  this  to 
be  the  distinction  &«  to  evidence  of  reputation ;  if  they  confine  it  to  the  &ct 
of  payment,  it  would  not  be  evidence,  unless  the  tradition  that  came  with 
it  was  a  reputation  that  that  had  always  been  th^  case :  the  essence  of  re- 
putation is,  that  if  you  prove  a  fact,  as  for  instance  payment  of  a  sum  of 
money,  it  must  be  accompanied  with  this,  that  it  was  90  paid  in  consequence 
of  a  reputation. 

TaoMBoii  B.  This  comes  within  the  general  rule  of  evidence  of  repute* 
tion  :  this  is  not  made  up  of  hearsay  of  a  particular  {act 

Wood  B.  I  have  heard  this  evidence  given  at  nisi  prius  an  hundred  timee« 
without  any  objection  being  taken  to  it  (I). 

(1)  See  this  ease  on  another  pdnt,  ttgrrm,  p.  602. 
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1810  M.  61  Geo,  3.    1810.    Scacc. 

wvw  Baker  v.  Leathes.    {Wightw.  113.] 

Insnluraoii  for  HpHIS  Was  an  actiou  against  the  defetidant  for  not  removing  tithes,  tri«d 
22*^*5^JJJff  before  lord  chief  justice  Mansfield,  at  the  last  assizes  for  th?  county 

refiiwd  to  grant  <>^  Norfolk,  when  ill  verdict  was  found  for  the  plaintiff,  with  150/.  damages, 
a  new  trial,  Frere  seijt.,  in  obtaining  the  rule  to  show  cause,  why  the  verdict  should 

though  the  da-  not  be  set  aside,  and  a  new  trial  granted,  stated  that  the  damage^  were  very 
edTtolsoT'""'  ^^^^*^^*»  '^^  ^bat  the  jury,  in  giving  feuch  damages,  hnd  entirely  disre- 
tumofltM^^  garded  the  directions  of  the  learned  judge,  who  tried  the  oiuse,  and  who 
than  100  acrea.  ^^d  them,  that  the  plaintiff  was  not  entiUed  to  receive  a  full  compensation 
QMnvif  the  for  all  the  damages,  that  the  tithes  might  have  done  him  by  remaining  so 
jrarner  of  Ae  long  upon  his  land,  as  he  himself  inight  have  distrained  them  as  damage-fea- 
train  dthesaa     '^"^^^  ^be  expiration  of  a  reasonable  time. 

dammge-feMtrnt  ^^^  lu^d  Perkins  now  sheweiT  cause,  and  contended  that  the  plaintiff  was 
after  a  reason-  folly  entitled  to  rcGiin  his  verdict ;  for  though  it  was  said  by  Lord  Chief 
able  thne.  Justice  Mansfield  that  the  plaintiff  might  have  distrained  the  tithes,  as 

damage-feasant,  after  a  reasonable  time,  yet  he  did  not  tell  them  what  was 
a  reasonable  timjc  :  it  was  for  the  jury  to  exercise  their  discretion  in  saying 
what  time  was  reasonable,  and  what  was  the  damage  sustained  by  the  plain- 
tiff previously  to  that  time ;  and  there  was  no  reason  for  supposing  Uiat  they 
had  not  exercised  a  sound  discretion  in  the  present  instance.  The  defendant 
has  little  reason  to  complain  of  this  verdict,  as  the  plaintiff  had  requested 
t  him  to  remove  the  tithes,  agreeing,  that  by  so  doing  he  should  not  preju- 
dice the  cause  then  depending  as  to  the  mode  of  tithing;  it  is  dear,  by  bis 
^  fefosing  to  do  sO,  that  he  intended  to  harrass  the  plaintiff  as  much  as  he 
could  ;  and  if  he  has  by  such  means  incurred  heavy  damages,  he  most 
abide  the  consequences  of  his  own  obstinacy. 

Erire  serjt.  and  Storis,  in  support  of  the  rule.  The  whole  of  the  hnti 
possessed  by  the  plaintiff  does  not  amount  to  100  acres,  it  is  therefore  quite 
impossible  that  the  jury,  in  giving  such  enormous  damages  as  1501.  cookl 
have  paid  any  attention  to  the  directions  of  the  learned  judge  who  tried  the 
cause.  Courts  of  law  have  always  set  aside  v^dicts,  where  the  danaagas 
given  are  so  very  disproportionate  to  the  injury  received. 

Macdokald  C.B.  The  court  always  expects  excessive  damages  to  be  shewn 
before  they  interfere  to  set  aside  the  veidict  of  a  jury.  In  the  present  case 
diere  is  no  line  laid  down  for  distraining,  but  the  very  vague  one  of  reasonable 
time,  which  is  either  a  question  of  law  or  fact,«-»I  thinlc,  of  lact.^-<ind  then 
it  has  been  determined  by  the  jury.  It  is  dear  that  the  plaintiff  was  not 
compellable  to  remove  the  tithes  as  damage-feasani ,-  he  is  then  to  use  bis 
discretion,  and  he  is  in  a  state  of  dilemma  into  which  he  is  put  by  the  de- 
fendant. This  has  been  snbmitted  to  a  jury,  who  were  perfectly  competent 
to  state  the  damages,  and  I  see  no  reason  for  a  new  trial. 
Thomson  and  Graham,  Barons,  of  the  same  opinion. 
Wood  B.  This  is  the  first  time  I  ever  heard  of  a  distress  for  tithes  dtu 
mage-femant ;— -possibly  it  may  lie :  but  in  the  present  case  the  farmer 
might  have  thought,  from  the  conduct  of  the  clergyman,  that  he  was  laying 
by  to  take  advantage  of  any  slip  he  might  make ;  be  therefore*  acted  pru- 
dently in  lettmg  the  tithes  remain,  and  in  resorting  to  the  present  action -for 
the  damage  he  has  sustained  in  consequence. 

The  itde  discharged  (1). 

(1)  In  the  case  of  WiUUtm  umdamoOer  v.  not  tnm  in  hh  cattle,  though  the  tithes  re- 

Ladmr^  8T.  R.  73,  m/e,  p.  476,  it  was  de-  mained  more  than  a  reasonable  time  opoa 

dded,  apon  the  authority  of  a  case  hi  J  Ld.  the  huid.    See  also  3  Bnlst.  336,  and  Tel- 

Raym.  187,  that  the  owner  of  the  UndconU  ler  on  Tidies,  71. 
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Barnes  v.  Messenger.    [13  East,  251.]  ' 

.  npHIS  was  an  action  on  the  stat.  2  &  8  Ed.  6.  c.  13.  against  the  defendant  >j\^^  rtictorof 
'  ^   for  not  setting  out  the  tithe  of  hay  in  a  certain  place  called  the  demesne.  Bromfield  pa- 
The  plaintiff  claimed  by  deed  of  conveyance  of  the  2d  of  May,  1799f  from   ""b  having, 
Mr.  Fleming,  the  rector  of  Bronifield,  who  claimed  under  the  will  of  Mrs.   Jj^^  ^  y^^ 
Rfdncock,  by  whom  and  her  family  the  property  had  been  for  many  years  Kaek  bs'ktW 
enjoyed.    The  demesne  meadow  was  proved  to  be  in  the  parish  of  Holme  testimcmy 
Coltram^  and  not  in  that  of  Bromfield  ;  but  it  was  also  proved  to  be  in  the  ^^^  carry  it} 
township  of  Kelsick.    And  it  was  shewn  in  evidence  by  oral  testimony^  ^'ll?h  "* 
that  for  48  years  back  the  lessees  in  succession  of  the  tithe  under  Mrs.  53ie» ©facer- 
Raincock  and  Mr.  Fleming  had  received  tithe  of  the  defendant  for  this   uin  meadow '" 
meadow  called  the  demesne,  till  about  the  period  of  the  plaintiff's  purchase,   called  the  de- 
^hen  the  defendant  refused  to  pay  it  $  and  it  did  not  appear  that  any  had   B^ae^hringia 
been  paid  by  him  after  the  conveyance  to  the  plaintiff.  The  last  person  who   J^S^iJip  ^ 
rented  the  great  tithes  of  Kelsick,  together  with  certain  lands  there,  from    Kekick,  in  the 
the  Raincock  &mily,  was  Henry  NieUon,  who  had  first  taken  the  farm  and   ^rish  of 
tithes  of  Mrs.  Raincock,  in  1784,  and  continued  to  hold  them  under  lease   l*ol»e  95J" 
from  Mr.  Fleming  down  to  1807,  paying  his  rent  for  the  last  eight  years  to   ISSTo^n^or 
the  plaintiff,  and  he  received  the  tithes  of  the  demesne   from   the  de-  claim  ftom  the 
fendant  from   the   time  of  his  first  leasing  them  till  1799.     This  was    rector  of  that 
held   by  Graham,  B.  before  whom  the  cause  was  tried  at  Carlisle,  to  be   P^>h,  (other 
sufficient  evidence  that  the  title  to  the  tithes  of  this  place,  though  lying  in   SSc'lvLie*'^' 
another  parish,  and  not  in  Bromfield,  was  in  those  from  whom  Uie  plaintiff  Brom'^3)con- 
claimed :  as  a  portion  of  tithes  might  be  claimed  and  enjoyed  without  re-    reyed  to  the 
ference  to  parochial  bounds.    The  question  then  turned  upon  the  terms  of  pluntiiriD  1779 
the  deed  of  conveyance  to  the  plaintiff,  of  May  1799,  whether  they  were   il|J|3J*^IJ^gf^ 
aufflcient  to  indnde  these  tithes.    By  that  deed,  Mr.  Fleming  conveyed  to   dck,  in  the  uu 
the  plaintiff  a  certain  "  messuage  and  lands,  &c.  lying  in  Kelsick,  in. the  pa-    rish  of  Brom- 
rish  of  Bromfield,  or  withiq  the  townfields,  territories,  and  precincts  thereof,    ^^/  «mI  «1so 
and  also  all  their  or  one  of  their  tithes  of  com  and  grain,  and  tithes  of  hay,    ^  ^^frfL^' 
yearly  growing,  arising,  &c.  within  the  toWnship  of  Kelsick  aforesaid,  or   within  the' 
withm  fhe  townfields,  territories,  precincts,  or  titheable  places  thereof;  all   township  of 
which  premises  are  now  in  the  occupation  of  Henry  Nielson,  as  farmer   Kelack  afore- 
thereof,  together  with  houses,  &c.,  and  all  rights,  members,  and  appurte-   f^V^'  '^S* 
nances  held,  used,  or  enjoyed  as  part,  parcel,  or  member  thereof.**    It  was    territoriinf^^ 
insisted  by  the  defendant's  counsel  at  the  trial,  that  under  this  deed  the    prccinctB,'or 
plaintiff's  claim  must  be  confined  to  "  the  township  of  Kelsick,  in  the  parish    titheable  placet 
of  Bromfield  ;*'  and  that  the  demesne  being  in  Holme  Cultram  parish,  the   S*!^  ^^^* 
defendant  was  liable  to  the  rector  of  that  parish  for  the  tithes  of  It.     [No   evidence^** 
evidence,  however,  was  given  of  any  such  claim  by  any  other  person.]  And    against  the  oc- 
they  fiirtfaer  relied  upon  a  covenant  contained  in  the  same  deed  by  Mr.  cupier  of  the 
Fleming,  to  levy  a  fine  of  lands,  tithes,  and  hereditaments  in  the  parishes  of  J*"'*^^  "*•" 
Parith,  Brigham,  and  Bromfield,  as  shewing  that  nothing  was  intended  to    Moff  iq^^^qi 
pass  btft  what  was  in  one  or  other  of  those  parishes.    The  learned  judge   Coltram parish^ 
left  the  case  to  the  jury  on  the  evidence,  that  the  tithes  of  the  demesne    of  a  title  to  the 
meadow  had  been  taken  for  so  many  years  without  denial  or  dispute  by   ^^^^^  i'^  the 
those,  under  whom  the  plaintiff  claimed,  until  his  nurchase  10  or  11  years   ^]^f^l^^ 
ago,  and  on  the  want  of  evidence  since  that  time  tJiat  the  rector  of  Holme    conveyance  to^ 
Cultram  or  any  other  person  had  claimed  them.     And  he  thought  that  the    the  pUintiff; 
words  of  description  in  the  deed,  "  within  the  township  of  Kelsick  afore-   ^^^  that  the 
said,  or  within  the  townfields,  territories,  precincts,  or  titheable  places   J^^J^^^^f. 
thereof,*'  were  sufficiently  large  to  let  in  the  evidence  that  there  were  other   ficient  to  conl 
titheable  places  belonging  to  Kelsick  not  within  the  limits  of  that  town-   Tcy  them, 
ship  or  the  parish  of  Bromfield ;  and  that  as  the  deed  conveyed  all  the 
grantor's  tithes  within  that  description,  the  fine,  if  levied,  might  operate 
according  to  that  intention.     The  jury  accordingly  found  a  verdict  for  the 
plaintiff. 
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A  motion  was  made  for  a  new  trial  in  the  last  term,  which  now  came  on 
to  be  argued  \  when  it  was  admitted  by  Topping  and  LUiledale,  in  support 
of  the  rule,  that  the  receipt  of  the  tithes  for  the  demesne  meadow  by  Mr. 
Fleming  and  the  Raincock  family,  from  whom  he  claimed^  from  46  yean 
ago  down  to  the  period  of  the  plaintiff's  purchase  in  I7i)9,  was  evidence  of 
a  title  in  them  to  those  tithes  in  some  right  or  other :  but  they  denied  that 
those  tithes  passed  to  the  plaintiff  by  the  deed  of  conveyance  from  Mr. 
Fleming,  which  was  confined  to  tithes  ''  in  Kelsick,  in  the  parish  of 
*'  Broraileld  ;*'  whereas  the  demesne  meadow  was  stated  to  be  "  in  Kelsick, 
in  the  parish  of  Holme  Cultram.'*  And  they  argued  that  the  subsequent 
words  *'  tithes  arising  within  the  township  of  Kelsick  aforesaid,  or  within 
the  titheabic  places  thereof,* '  did  not  carry  the  description  further ;  fbr  the 
words  oforcsaid  and  thereof  still  referred  it  to  the  parish  of  Bromfield  3  for 
there  can  be  no  tithes  appertaining  to  a  township  as  such.  That  this  was  the 
true  meaning  of  the  deed,  they  said,  was  further  evinced  by  the  covenant  to 
levy  the  fine  of  tithes,  &c.  in  the  parishes  of  Parith,  Brigham,  and  Brom- 
field, not  including  any  tithes  in  Holme  Cultram  parish.  .\nd  Dyer,  84.  b.  (1 ) 
was  referred  to  on  moving  for  the  rule. 

Cockell,  seijt.,  and  Holroyd,  contrd,  relied  on  the  words  of  the  deed  con* 
yeying  the  tithes  arising  within  the  township  qf  Kelsick,  &c.  or  the  tithcable 
places  thereof;  which  did  not  confine  it  to  such  part  of  the  township  of 
Kelsick  as  lay  within  the  parish  of  Bromfield  :  and  here  the  evidence  was, 
that  the  demesne  meadow  was  in  Kelsick )  and  the  fact  of  the  tithes  di 
that  meadow  having  been  always  received,  as  far  as  memory  could  trace,  by 
the  lessee  of  the  Kelsick  tithes  under  the  rector  of  Bromfield,  shewed  that  it 
was  one  of  the  titheable  places  of  Kelsick,  though  out  of  the  parish  of 
Bromfield  :  and  as  such  it  was  expressly  conveyed  to  the  plaintiff.  And  the 
covenant  to  levy  the  fine  would  not  alter  the  effect  of  the  words  of  convey- 
ance, especially  where  it  was  the  intention  of  the  parties  to  pass  these  tithes^ 
which  were  not  even  claimed  by  any  other  person. 

Lord  ELLBNnoBouGH,  C.  J.  The  question  is,  whether  as  against  a  stran- 
'ger  (for  such  the  defendant  may  be  taken  to  be,)  who  does  not  set  up  any 
other  claim  of  title  to  the  tithes  of  the  meadow,  proof  that  the  rector  of 
Bromfield  had  been  in  the  constant  receipt  of  those  tithes  fur  thirty*three  or 
four  years,  though  arising  in  another  parish,  was  not  sufiUcient  evidence  of 
his  right  to  take  them.  And  if  so,  the  next  question  is,  whether  the  words 
jn  the  deed  of  conveyance  from  the  rector  to  the  plaintiff  will  not  carry 
those  tithes.  If  the  description  of  Kelsick  aforesaid  were  confined,  as  the 
defendant's  counsel  would  liave  us  read  the  deed,  to  such  part  of  Kelsick  as 
lay  within  the  parish  of  Bromfield,  the  question  would  still  be,  whether,  if 
tithes  arising  in  one  parish  have  always  been  received,  by  the  rector  of  an- 
other, they  may  not  strictly  be  considered  as  arising  within  the  titheable 
places  thereof:  and  here  the  words  are  ''within  the  township  of  Kelsick 
aforesaid,  or  within  the  townfields,  territories,  precincts,  or  titheable  places 
thereof."  But  here  it  was  proved j  that  the  demesne  meadow  lay  in  Kelsick, 
which  is  expressly  witliin  the  words  of  the  conveyance^  though  lying  in 
another  parish  than  that  of  Bromfield  before  named. 

Per  Curiam,  (absent  Lb  Blanc,  J.)  Rule  dischai^ed. 

(1)  Tbe  Deam  md  Cktipier  o/Brittoi,  or  The  Seijeimfs  Cwt,  tmte,  vol.  I,  p.  51. 
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ShaUcrau  r.  Jowle.    [13  East,  261.]  J^ 

rVlHtS  was  an  action  on  the  case  brought  by  the  occupier  of  a  fium  agunst  Corn  beiofc 
.-*-    the  lessee  of  the  great  tithes  under  the  warden  and  fellows  of  the  col-  titheable  of 
legiate  church  of  Manchester^  for  not  taking  away  the  tithes  of  corn  in  .common  right 
Gorton  parish,  alleged  to  be  duly  and  properly  set  out.    At  the  trial  before  jj^^'  *^^} 
Gbaham,  B.  at  Lancaster,  it  appeared  that  the  plaintiff  had  crops  of  wheat  tent  for  the  ' 
and  oats  in  1809  j  and  the  wheat  and  part  of  the  oats  being  ripe  for  cutting  former, without 
on  the  2 1st  of  August,  the  plaintiff  on  that  day  sent  notice  to  the  defendant,  *  cutom,  after 
who  lived  a  mile  and  a  half  off,  that  he  should  begin  to  re^  on  the  24th,  to^f*"^**** 
or  as  soon  after  as  the  weather  would  permit ;  and  in  fact  he  began  on  the  that  heshodd 
24th,  and  continued  reaping  till  the  whole  was  finished  in  about  a  fortnight,  begin  to  reap 
The  wheat  when  cut  was  first  bound  up  in  sheaves,  which  were  immediately  ^°  *  certain 
set  up  in  riders ;  each  rider  consisting  of  ten  sheaves,  four  of  which  were  ^^^^  th*^^ 
set  up  there  on  their  ends  against  four  others,  and  two  more  were  placed  weather  would 
roof-wise  on  the  top  of  the  rest,  by  way  of  protecting  the  whole  against  wea-  permit ;  but 
ther.    Part  of  the  wheat  was  fit  for  housing  on  the  14th  of  September }  and  before  tithing, 
the  defendant  not  having  sent  any  person  to  see  the  riders  set  up,  nor  the  ^  ^^^  ^  j*^* 
tithe  set  out,  the  plaintiff  sent  his  servant  on  that  day  to  set  out  the  tithes ;  bound  immedl* 
and  he  took  one  sheaf  from  each  rider,  and  set  up  every  two  sheaves  so  ately  into  large 
taken  one  against  the  other ;  and  if  there  were  an  odd  tenth  sheaf  at  the  end  "bocka  or  ri- 
of  the  row,  he  put  three  together.  He  tithed  the  sheaves,  as  he  swore,  fturly  ^,2^**^ 
and  impartially,  taking  one  promiscuously  out  of  each  rider,  without  da-  Qpon  Seir  "^^ 
mage,  and  taking  at  every  tenth  sheaf  one  from  the  two  uppermost  or  ends  against 
thatching  sheaves.    After  thus  separating  the  tithe  sheaves,  the  rest  of  the  ^^^  other,with 
wheat  was  carried  away  to  be  housed  in  about  two  hours  afterwards.    The  'J^^  ^^^  ]?'5Li 
like  was  done  by  the  oats  on  the  22d  of  September }  and  of  these,  after  the  foof^wite  on 
tithe  sheaves  were  thus  separated,  the  remainder  was  carried  off  in  half  an  the  top,  for  the 
hour.    The  defendant  objecting  to  this  mode  of  tithing,  never  took  the  porpose  of  pro- 
tithes  away.    And  the  principal  question  made  at  the  trial  was,  whether  this  ^^^  the 
was  a  le^  mode  of  setting  out  the  tithes ;  that  is,  whether  the  tithing  had  wei^er**^ 
ought  to  have  been  when  the  corn  was  bound  in  sheaves,  and  before  those  iW>m  which  * 
sheaves  were  set  up  in  riders  ;  or,  whether,  in  the  northern  counties,  where  •bocks  the  lOtk 
it  was  urged  that  the  weather  was  more  catching  and  uncertain  than  in  the  '^^^If'JT^'^ 
middle  and  southern  parts  of  the  kingdom,  the  farmer  might  lawfully  put  dmra^thout 
the  sheaves  into  riders  immediately,  without  giving  notice  of  or  waiting  for  taking'the  rest 
the  tithing  in  that  stage  of  the  process,  and  afterwards  draw  out  the  tenth  of  the  shock  to 
sheaf  in  the  manner  proved  in  this  case,  without  first  taking  the  rider  down  ^^i^* '  *^^ 
altogether.     Upon  this  point  the  learned  judge  was  of  opinion,  that  this  was  wheat*8luH:kir 
not  a  legal  mode  of  tithing  com  at  common  law.     Com,  he  said,  was  regu-  were  removed 
larly  titheable  in  the  sheaf,  and  the  tithe  must  be  set  out  before  it  is  put  from  theground 
into  large  shocks  or  riders  ;  though  mutual  convenience  may  have  intro-  Ia  two  hours, 
duced  a  very  general  practice  in  the  north,  of  first  putting  the  sheaves  into  ^ocb infafidf 
riders.     But  where  such  a  course  of  husbandry  prevailed,  he  doubted  whe-  an  hour  after- 
ther  the  com  could  be  fairly  tithed  except  by  the  tenth  rider.     For  where  wards :  for  the 
the  tenth  sheaf  is  set  out,  the  parson  has  an  opportunity  of  comparing  it  with  ^^"^  ^^ 
the  other  nine  sheaves  -,  but  if  the  sheaves  be  first  put  into  riders,  there  is  lo^e o*  ^ 
DO  mode  of  comparison  but  of  the  tenth  rider  with  the  other  nine  riders ;  for  tunity  of  ^^1 
the  riders  are  only  taken  to  pieces  when  the  com  is  ready  to  be  carried,  and  paring  the  lOtk 
that  must  depend  on  the  weather,  or  on  the  judgment  of  the  former.    The  ^th  the  other 
parson  in  that  case  must  follow  the  teams  of  every  former  who  is  carrying  Jf^'^^^i!^  *„ 
his  corn,  and  perpetual  disputes  must  arise  in  the  choice  of  the  sheaves,  the  have  f'but  the 
two  uppermost  of  which,  or  the  thatching  sheaves,  must  probably  be  worse  com  ought  to 
than  the  others,  as  there  seemed  to  be  no  rule  for  determining  with  which  ^  ^>tbed  in  the 
to  begin  to  count    This  opinion  was  delivered  without  reference  to  any  '''^L'*'*'"  !!L 
custom  in  the  particular  parish :  and  therefore  the  learned  judge,  in  answer  l!hteks^o?rU 
to  an  intimation  of  such  a  custom  by  the  plaintiff's  counsel,  said,  that  if  they  ders. 
had  any  evidence  to  offer  of  it,  he  would  hear  it  >  though  he  added,  that  he 
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181 L        should  require  strong  evidence  to  establish  such  a  custom.  But  the  pkdntiir 
vHALLcaoflt    not  being  prepared  to  prove,  more  than  that  the  defendant  had,  in  several 
instances  before  this,  taken  his  tithes  according  to  this  mode  of  setting  them 
out,  he  thought  that  this  evidence  would  not  make  any  difference  in  thi^ 
case  ',  and  the  plaintiff  was  thereupon  nonsuited. 

Park  and  Lildedale  now  shewed  cause  against  a  rule  which  had  been  ob- 
tained in  the  last  term  for  setting  aside  the  nonsuit.  They  said,  that  there 
was  no  ground  for  supposing  that  there  existed  any  legal  evidence  of  a  cus- 
tom in  this  parish  for  tithing  com  in  the  manner  here  attempted  :  thoiigh 
they  admitted  that  this  was  the  usual  manner  of  saving  com,  according  to 
good  husbandry,  in  the  northern  counties,  especially  of  late  years,  in  order  to 
preserve  it  better  from  inclement  weather  till  it  was  convenient  to  house  it. 
Besides,  both  parties  agreed  at  the  trial,  that  it  was  titheable  by  the  tenth 
sheaf,  and  not  by  the  tenth  rider.  But  the  lessee  of  the  tithes  insisted,  that 
he  ought  to  have  an  opportunity,  when  the  tithe  is  set  out,  of  comparing 
the  tenth  sheaf  with  the  other  nine  sheaves,  which  he  could  not  do  by  the 
mode  of  tithing  adopted  in  this  instance,  that  of  taking  the  tenth  sheaf 
from  out  of  the  standing  rider,  without  first  taking  it  to  pieces.  Neither 
can  it  be  contended,  that  the  parson  is  bound  to  follow  the  reapers,  and  be 
prepared  to  take  his  tenth  sheaf  immediately  after  the  com  is  made  up  into 
sheaves,  and  before  they  are  put  into  riders.  The  notice  too  of  setting  out 
the  tithes  was  unreasonably  short  before  the  com  was  carried  off  the  ground ; 
as  to  the  wheat,  not  exceeding  two  hours ;  as  to  the  oats,  only  half  an  hour ; 
the  defendant  living  a  mile  and  a  half  off.  In  Hallkoell  v.  TVqupet  (I), 
Chambrb,  J.  said,  that  the  parson  had  a  right  to  have  the  whole  ten  sheaves 
puUed  down  out  of  the  shock  or  rider,  in  order  to  examine  whether  his  tenth 
sheaf  were  fairly  taken,  by  comparing  it  with  the  others.  [Lb  BliAkc,  J. 
observed  upon  a  case  whidi  was  there  cited  as  decided  by  him,  that  if  shock 
were  not  printed  by  mistake  for  sheaf,  and  sheaf  for  shock  in  the  report, 
which  he  believed  was  the  case,  the  opinion  there  said  to  have  been  ex- 
pressed by  him  was  not  defensible :  for  it  was  clear,  that  corn  was  titheable 
.  of  common  right  in  the  sheaf  and  not  in  the  shodc.]  They  also  referred  to 
FrankHn  v.  Gooch  (2),  and  Tehnwitv.  Stubbing  (3). 

Cockell,  seijt..  Topping,  and  Richardson,  contrii,  contended  that  this  mode 
of  tithing  was  for  the  bene6t  of  the  parson  as  well  as  of  the  farmer.  Put- 
ting the  sheaves  immediately  into  riders  is  the  best  method  of  saving^  the 
com,  and  is  on  that  account  very  generally  practised  throughout  the  north- 
em  counties.  The  objection  made  was,  that  the  parson  or  his  lessee  had  no 
opportunity  in  this  wayfof  comparing  the  tenth  with  the  other  nine  sheaves  : 
but  not  only  might  he  have  done  this  when  the  com  was  cut  and  sheaved, 
(of  which  he  had  notice,)  and  before  the  sheaves  were  put  into  riders,  and 
also  again  when  notice  was  given  of  tithing  it,  preparatory  to  the  nine  parts 
being  housed ;  but  the  comparison  might  also  have  been  made  after  the 
tenth  sheaf  was  drawn  from  the  rider,  and  while  the  other  nine  remained  to- 
gether  in  it :  at  least  it  was  a  question  which  ought  to  have  been  left  to  the 
jury,  whether  the  comparison  could  properly  have  been  made  in  Uiat  stale. 
[Lr  Blanc,  J.  If  the  fhi'mer  gave  the  parson  reasonable  notice  of  tithing 
the  com  while  in  the  sheaf  in  the  first  instance,  there  would  be  no  objection 
to  his  afterwards  shocking  his  own  nine  parts  till  it  was  convenient  to  house 
it.]  There  was  nothing  to  prevent  the  lessee  of  the  parson  from  atiten<yng 
upon  the  notice  given  on  the  21  st  of  August  for  the  24th.  [Batuby,  J. 
That  was  not  a  notice  to  tithe,  but  ohly  to  begin  to  cut  the  com  on  the  84th, 
if  the  weather  suited.  The  farmer  and  not  the  parson  is  to  set  out  the  tithe. 
The  notice  to  tithe  was  given  while ^he  sheaves  were  in  riders;  and  the 
learned  judge  gave  his  opinion  against  the  mode  of  tithing  adopted  by  taking 
the  tenth  sheidTout  of  the  rider,  without  any  oppbrtunity  given  to  the  par- 
son's lessee  of  comparing  it  with  the  other  nine.]  All  the  ten  sheaves  in 
the  rider  are  visible  on  the  outside,  and  the  witnesses  swore  that  one  of 
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tikein  xritf  taken  fairly  and  indiscriminately  from  each  heap.  Tithing  by 
the  rider  would  certainly  be  bad,  because  the  residue  left  untlthed  would  be 
8o  much  the  larger  :  so  that  unless  this  mode  of  tfthing'  may  be  adopted, 
the  benefit  of  shocking  the  corn  in  the  first  iuistance  to  save  it  from  th^ 
weather  must  be  lost  to  the  farmer,  unless  he  incurs  the  additional  labour 
and  expence  of  taking  the  rider  to  pieces  when  it  is  tithed,  and  putting  li 
together  again  afterwards.  [Lord  Ellrnbobouoh  C  J.  The  ground  of 
the  nonsuit  was,  that  in  the  mode*  of  tithing  actually  adopted  in  this  case, 
the  parson  had  no  opportunity  of  comparing  his  tenth  sheaf  with  the  other 
irine.]  He  had  the  same  opportunity  of  making  the  comparison  as  the 
farmer's  servant  who  tithed  it,  and  who  sometimes  took  oHe  of  the  coyer- 
ing  sheaves  in  turn.  [Le  Hlanc  J.  The  question  is,  whether  the  farmer 
had  any  right  to  make  use  of  the  parson's  sheaf  for  any  purpose  of  his  own. 
It  might  as  well  bq  said  of  hay,  that  it  is  more  convenient  to  put  it  into  large 
shocks  and  tithe  it  from  thence,  because  it  is  thereby  better  preserved :  but 
ba»  the  farmer  a  right  to  do  so,  when  by  taw  it  is  tkheable  in  grass  cock>s  ?] 
It  is  a  question  of  general  importance  ;  for  if  this  mode  of  tithing  be  ille^ 
gal,  it  win  affect  the  practice  of  mod  husbandry  in  the  northern  counties. 

Lord  Ellsnborough  C.J.  I  have  no  doubt  that  the  mode  of  setting 
cHit  the  tithe  adopted  in  this  case  was  wrong.  Corn  must  be  tithed  in  the 
first  convtoient  state  in  which  the  tithe  can  be  collected  after  the  corn  is 
cttt,  which  is  in  sheaves  t  and  if  the  farmer  adopt  any  mode  of  tithing  which 
excludes  or  abridges  tlie  due  means  of  the  parson's  comparing  the  tenth 
sheaf  with  the  other  mae,  it  is  bad.  Now  when  the  sheaves  are  heaped  to-« 
getfaer  in  the  rider,  only  part  of  each  sheaf  can  be  seen,  and  the  light  is  ex« 
eluded  in  a  •  certain  degree  from  the  greater  part  of  the  heap,  so  as  to 
abridge  the- means  of  making  the  comparison  properly.  Then,  however 
useful  the  two  covering  sheaves  may  be  to  protect  the  rest,  and  however 
more  convenient  that  use  of  them  may  be  to  the  farmer,  what  right  has  he 
to  make  such  a  convenience  of  the  sheaves,  one  of  which  he  may  set  out  to 
the  parson.  Theie  must  at  the  time  of  tithing  be  a  due  separation  of  the 
tenth  sheiElf  from  the  rest,  with  a  due  opportunity  to  the  parson  of  com- 
paring it  with  the  other  nine  sheaves  :  iMit  of  this  he  was  deprived  by  the 
mode  of  tithing  adopted  in  this  case  ;  and  therefore  it  is  vicious  initsprin* 
ciple. 

Gross,  I,  In  order  to  sustain  the  action,  it  was  incumbent  on  the  plain- 
tiff to  shew  that  the  tithe  was  properly  set  out ;  but  how  does  that  appear  ? 
It  is  a  settled  principle,  that  the  parson  should  have  the  opportunity  of  see^ 
ing  that  there  has  been  a  regular  division  of  the  com  to  be  tithed,  that  he 
nay  know  whetiier  the  tithe  has  been  properly  set  out :  but  no  such  op- 
]MMrtm»ty  was  afforded  to  him  by  the  mode  of  tithing  adopted  by  the  plain- 

tiir. 

Lb  Blanc  J.     The  common  law  mode  of  tithing  com  must  b.e  the  same 
in  the  north  as  in  the  south  of  England,  though  probably  the  inconvenience 
•f  exposing  the  corn  in  the  sheaf  to  the  hazard  of  the  weather  may  be  felt 
more  in  the  one  part  of  the  country  than  in  the  other.     The  only  question 
therefore  could  be,  whether  there  were  any  custom  in  this  particular  parish 
deviating  from  the  common  law  mode  of  tithing  ;  but  no  such  custom, was  , 
set  up,  nor  was  there  any  evidence  offered  to  support  it.   Then  by  the  com- 
mon  law  there  can  be  no  doubt  that  the  corn,  after  it  h^s  been  cut  jby  the 
sickleand  put  into  sheaves,  nmst  be  ti^ed  in  the  sheaf :  and  this  is  accord- 
ing to  the  general  principle  of  tithing,  which  take^  place  when  tlie  tenth 
part  can  be  fairly  separated  and  distinguished  from  the  other  nine.     As  hi 
the  instance  of  grafis  cut  for  hay,  it  cannot  be  tithed  in  the  swarth,  but  afler 
it  has  been  tedded  and  divided  into  grass  cod^,  when  the  tenth  part  may. 
be  properly  distinguished  from  the  rest,  it  is  then  titheable.;  though  it  might 
be  more  convenient  in  many  instances  to  put  it  .first  into  hay  cocks  ;  bu^' 
that  can  only  be  done  by  consent.     So  in  respect  of  com,  after  it  has  been 
tied  together  in  sheaves,  then  is  the  proper  time  for  tithlngit,  because  that 
is  the  first  stage  in  the  process  of  saving  it^  when  the  tenth  part  can  be 
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cbt\yeiiieiitly  sqsarated  and  distinguished  from  'tb«  other  nin6.  Here  thai 
the  parson  ought  to  have  had  his  tithe  set  out  while  the  com  was  in  the 
sheaf:  but  after  it  had  been  so  set  out  a  convenient  tinie,  to  enable  the 
parson  upon  notice  to  compare  it  with  the  rest,  the  farmer^  leaving  the  tenth 
sheaf  for  the  farmer  to  take,  might,  without  objection,  put  his  own  nine 
sheaves  into  Irtrge  shoelLS  or  riders,  and  the  parson  might  put  his  own  tenth 
sheaves  into  shocks  to  preserve  them  from  the  weather :  but  here  the  far- 
mer put  the  parson's  tenth  sheaf  into  the  same  shock  with  his  own  nine, 
which  he  had  no  right  to  do,  instead  of  leaving  it  on  the  ground  and  shock- 
ing only  his  own,  after  giving  the  parson  reasonable  time  for  making  the 
comparison  between  them.  If,  after  due  notice,  the  tithe-owner  does  not 
come  in  convenient  time,  it  would  be  his  own  fault,  and  he  would  lose  the 
benefit  of  making  the  comparison. 

Bavlby,  J.     I  agree  that  the  nonsuit  was  right.    There  l>eing  no  parti- 
cular custom  of  tithing  in  this  parish,  recourse  must  be  had  to  the  common 
law  mode  :  and  unless  the  tithe  were  set  out  as  required  by  the  common 
law,  this  action  is  not  maintainable.     The  general  nile  is,  that  tithe  shall 
be  set  out  as  early  as  it  can  conveniently  be  separated  from  the  rest  of  the 
subject  matter,  for  the  purpose  of  being  set  out ;  and  it  has  been  long  set- 
tled that  corn  must  be  tithed  in  the  sheaf;    It  lies  in  the  istheaf  for  some 
short  time  in  order  to  give  it  light  and  air,  and  two  hours  might  be  a  hir 
time,  if  the  parson  had  due  notice  of  the  intention  to  fithe  at  the  time,  to 
give  him  an  opportunity  of  mitking  the  comparison  :  and  even  if  he  do  not 
choose  to  come  till  after  that  time,  and  when  the  sheaves  have  beea  put 
into  shocks  or  riders,  if  his  tithe  has  been  before  set  out,  he  may  still  com- 
pare it,  though  not  so  completely,  with  the-  other  nine  sheaves  in  the 
shock.     But  the  farmer  has  no  right  to  meddle  with  the  parson's  sheaves 
at  all  without  his  consent     But  it  is  said,  that  the  practice  of  shocking  the 
whole  is  for  the  convenience  and  bene6t  of  the  tithe-owner,  especdally  in  the 
north,  where  the  corn  is  more  exposed  to  rain.     It  cannot  however  be  de- 
cided by  any  consideration  of  convenience.    In  countries  where  the  incon- 
venience was  very  great,  it  would  probably  give  rise  to- a  custom  to  warrant 
the  practice :  but  where  there  is  no  legal  custom,  the  mode  of  tithing  most 
be  according  to  the  common  law.    But  the  course  which  has  been  pursued 
in  this  case  can  in  no  resj)cct  be  proper.  For  notice  was  in  the  first  instance 
given  to  the  tithe-owner  hy  the  farmer,  that  he  would  some  time  or  other, 
within  (as  it  appears  in  the  result)   three  weeks,  reap  liis  com  and  set  oat 
the  tithe.     The  whole  of  the  sheaves  when  bound  were  immediately  set  op 
in  riders,  and  in  that  state  the  tenth  sheaf  was  drawn  from  each  rider :  and 
if  the  tithe-owner  had  happened  to  come  in  some  instances  within  two 
hours,  in  others  within  half  an  hour,  after  the  tithe  was  so  set  out,  and  when 
the  riders  were  taken  to  pieces  for  the  purpose  of  being  carried,  he  wookl 
have  had  an  opportunity  of  seeing  whether  his  tithe  had  been  set  out  fairly, 
by  comparing  his  tenth  sheaves  with  the  rest :  but  this  was  not  so  faic  ft 
mode  of  titliing  to  him  as  the  common  law  mode,  which  he  had  a  right  to 
insist  upon. 

Rule  discharged. 


An  issue  direc- 
ted to  try  A 
tnothts  of  iwtlxe 
pence  an  acre 
in  lien  of  tithe 
hay.    I^IoHuitt 
of  U.  6//  and 
2*.  per  acre  for 
tUlic-hay,  held 
to  be  rank. 


M.  51  Geo.  3.     1811;    Scacc, 
Heatott  and  others  v.  Cooke  and  others.     [Wightw.  281.] 

nnUIS  was  a  bill  filed  by  the  lessees  of  the  archbishop  of  York,  for  ao  ac- 
•■-  count  of  tithes  in  the  parish  of  Doncaster,  in  the  county  of  York ; 
and  the  defendants  set  up  in  their  answer  various  district  moduses,  payable 
in  lieu  of  the  tithe  of  hay ;  viz.  1.  1*.  per  acre  for  all  meadow  land  in  the 
township  of  Hexthrope  with  Balby,  excepting  Crimpsal  meadow ;  2.— U.  6<f. 
per  acre  for  all  the  meadow  lands  in  the  township  of  Doncaster,  excepting 
Crimpsal  meadow;  3.-^^.  per  acre  for  Crimpsul  meadow;  4.-^r.M.  per  acre 
for  all  the  meadow  hinds  in  the  township  of  Wheatley ;  and  5.— it.  M.  per 
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acre  for  that  part  of  Carr-land8>  within  the  district  of  Carr-house^  in  th^ 
township  of  Warmsworth. 

Leach,  Owen,  sen.  and  Simpkinson,  for  the  plaintiffs,  admitted  that  the 
court,  since  the  cases  of  Pole  v.  Gardiner  (1),  Twells  v.  fVelhy  (2),  and 
V'Cohnor  v.  CooAre  (3) ,  notwithstanding  the  case  of  Bate  v.  Hodges  (4;,  must 
direct  an  issue  as  to  the  1st  modrts  of  Is,  an  acre ;  but  insisted  that  all  the 
other  moduses  must  be  set  aside  in  limine  for  rankness.  And  as  to  the  5th 
modus,  that  affe<^ng  the  Carr-lands,  even  if  unobjectionable  on  account  of 
rankness,  still  it  could  be  no  valid  modus f  i(  being  admitted,  that  these  were 
waste  lands  prior  to  their  enclosure  in  the  5th  of  Geo.  3.  and  they  could  not 
therefore,  per  se,  have  been  the  subject  of  a  -distinct  agreement  for  tithes  -,  so 
that  the  origin  of  that  modus  was  clearly  within  the  present  reign.  A  paro- 
chial modus  may  indeed  be  intended  to  apply,  not  only  to  tithes  already  ex- 
isting in  a  parish,  but  to  all  that  may  be  introduced ;  but  this  is  only  a 
farm  modus ;  and  (besides,  that,  as  such,  the  boundaries  of  it  ought  to  have 
been  set  out  in  the  answer,  Clark  v.  Jeftnings  (5),  )  the  case  of  Moncaster  v. 
fVaiSiin  (6) ,  which  was  afterwards  recognised  iti  Bishop  v.  Chichester  (7),  has 
decided  that  a  mere  farm  modus  does  not  extend  to  newly  inclosed  wastes 
and  commons. 

•  Then  as-to  rankness  :  in  the  case  of  O'Connor  v.  Cooke,  in  which  case  the 
doctrine  of  rankness  was  very  fully  discussed,  the  Liord  Changellob,  though 
be  felt  himself  not  at  liberty,  after  what  had  passed  in  former  cases,  to  say, 
that  fL  modus  Of  20/.  in  lien  of  all  tithes  upon  a  farm  of  near  400  acres, 
should  not  be  sent  to  a  jury  ;  yet  he  said :  "  with  regard  to  the  cases,  I 
never  could  persuade  myself  that  Is,  per  acre  upon  the  principle  of  rank- 
nets  was  not  in  all  probability  a  monstrous  payment,,  and  that  the  payments 
sent  to  be  tried  at  law  were  not  monstrous."  In  no  instance  has  any  court 
hitherto  sent  moduses,  of  so  large  an  amount  as  the  present  to  a  jury  ;  and 
on  the  contrary,  in  this  court,  in  the  cltse  of  Oalev,  Carpenter  (8),  an  ac- 
count was  decreed  in  opposition  to  a  constant  payment  of  the  same  amount, 
when  claimed  for  the  tithes  of  arable  land^  a  more  valuable  tithe  than  that 
of  hay. 

The  Solicitor  General,  Dauncey,  and  Hall,  for  the  defendants-.  In  answer 
to  the*  1st  objection,  as  to  the  5^  modus,  the  bill  itself  calls  Carr-house,  a 
hamlet' or  township,  in  the  answer  it  is  called  a  district ;  either  description 
is  sufficient  to  identify  the  lands,  Scarr  v.  Trinity  College  (9)  -,  and  three 
witnesses 'Swear  to  these  being  all  distinct  districts.  It  is  not  pretended  to 
set  up  a  distinct  modus  for  these  lands,  it  is  only  contended  that  by  their  en- 
closure they  were  incorporated  with,  and  acquired  the  benefit  of,  district 
moduses.  The  case  of  Bishop  v.  Chichester  establishes^  that  the  moment  a 
waste  is  made  capable  of  furnishing  the  articles,  the  custom,  which  is  local, 
attadiea ;  the  bargain  is,  that  the  land,  as  soon  as  it  furnishes  articles  of 
Tahie,  riudl  pay  the  regulated  sum. 

The  substantial  part  of  the  <  case  is,  whether  the  moduses  are  such  as  to 
induce  the  court  to  dismiss  them  at  once.  As  to  the  doctrine  of  rankness, 
it  has  no  law  attached  to  it ;  however  large  the  modus  may  be,  that  is  no 
legal  objection  to  the  contract,  provided  it  was  made  by  parties  capable  of 
entering  into  such  an  agreement.  Even  supposing  they  chose  to  give 
twenty  times  the  value,  still  would  it  be  good,  if  we  could  produce  the 
deed. 

-  [Macdonald,  C.  B.  Suppose  a  modus  could  be  made  now,  it  would  not 
be  calcinated  upon  the  present  rent ;  that  would  be  the  miidmum,  and  no 
clergyman  would  accept  that,  as  a  permanency.] 

lUnkness  is  only  a  presumption,  and  that  rebutted  by  another  presump- 

tiDn> 

{\).Ant^y  Tol.  1.  p.  675.     1  Bro.  P.  C.         (5)  2Anstr.498.    ^nft,  p.  416. 
2U,  ,  .  .  ,  ..,      (6)  3  Burr.  137$.    Ante,p,\97. 

'2)  PMi,  Jidd,  •  (7)  Pott,  yJdd. 

h)  6  Yes;  665.    j^nie,  p.  498.  (8)  3  Wood,  176.    ^nte,  p.  336. 

[4)  Bmib.  12S.    AnU,rdi.  1.  p.  787.  (9)  Anstr.760.    jtmte,  p.  429. 
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181 1.  tion,  Arising  from  the  length  of  enjoyment,  conformity  and  omty  of  pmc* 
HE  ATOM  lice,  and  usage ;  which  in  any  other  case  would  be  sufficient  to  presmne  an 
^^2^,         original  erant :  and  there  can  he  no  reaspn  why  it  should  he  different  in 

COOKE*  ,  .O  O  '      ^  ,  ,  ^        .  ,  \  .         ^L  t    i--i«* 

this.  Rankness  is  merely  a  species  of  evidence  to  oegattve  the  probaDiUty 
of  a  modus,  and  as  such,  ought  to  be  submitted  to  a  jury.  It  may  be  true 
that  there  is  n»  cas^  in  which  the  court  has  sent  a  modus  of  eighteen-penoe 
per  acre  to  a  }ury  :  but  such  fi  modus  may  hate  been  given  originally,  upon 
the  same  principle  as  a  modvs  of  a  shilling.  As  to  the  case  oi  Gale  r.  Cat" 
penter,  there  is  a  u^ere  dry  statement  of  the  foct  in  Wood,  without  any  ob* 
servations,  or  any  mention  of  what  took  place  in  this  court,  upon  the  hear- 
ing of  the  cansje.  Iiooking  then  at  the  uniformity  of  these. payments  ex* 
tending  over  large  districts,  is  it  probable  that  they  should  be  eaoh  of  them 
separate  temporary  ^reements  ?  The  value  of  money  is  a  very  fallacioiu 
criterion  by  which  to  judge  of  such  bargains  as  these.  The  value  of  land 
has  varied  much  at  different  times,  and  in  different  places ;  and  these  bar- 
gains were  most  probably,  at  the  time,  detrimen^l  to  the  land  owners,  who 
made  them,  for  they  were  made  prospectively,  and  policy  and  propriety 
might  have  dictated  such  bargain9  $  bewdes,  when  you.look  at  the  relation 
between  the  parties,  and  when  you  look  at  the  consideration  thai  wonU) 
i^ompt  such  bargains,  it  is  impotrsible  to  say  >rhat.  sums  might  have  been 
given. 

[M^cDONAJiD,  C.  B*  The  ordinary  under  whose  sanction  the^  liajrgiuQi 
were  made,  would  not  suffer  the  clergyman  to  .'make  snch  a  bu^pain  as  to 
tie  down  his  successors  to  receive  no  more  than  the  then  value.} 

Lead,  ift  reply.  As  to  the  manner  in  which  the  i&th  modus  is  dauEned* 
thoqgh  the  wdgbt  ofthe  expression  in  oar  bill  must  be  allowed,  yet  the  de* 
fendants  will  not  be  permitted  to  Msify  their  own  answer  by  our  bill ;  all 
that  was  determined  in  Scarr  v.  Triniiy  College,  and  in  Bishof^  t.  Chtshester, 
was,  that  a  parochial  moi^,  or  a  modus  claimed  for  a  known  daviaioD  or  dis« 
trict  in  the  parish,  wonld  extend  to  the  newly  inclosed  lands ;  but  bene  the 
^odus  is  <!kiimed  for  that  part  of  the  Carr-lands,  within  the  district  of  Carr^ 
house,  in  the  township  of  Warmsworth. 

As  to  the  second  point,  it  has  never  been  contended  thA  raakiiesa  was  a 
mere  matter  of  law,  it  is  agreed  on  all  sides  Chat  it  is  only  evidence ;  but 
courts  of  equity  are,  by  their  constitution,  as  much  jiMlges  of  £u!t  as  of  kiw  ^ 
and  the  case  of  modia,  which  must  partly  depend  upon  the  comparative  vat 
lae  of  money*  is  more  peculiarly  fitted  for  the  coasideration  of  this  tooxU 
4han  for  a  jury.  Gan  a  jury  enter  into  the  quealion  of  the  motivea  iar  iasti-* 
iuling  a  modus  better  than  the  court  ?  or  into  the  history  of  past  times,  ao 
well  as  your  lordships,  who  are  intimately  acquainted  with  it }  A  jny  u  a 
tribunal  particularly  ill  calculated  to  judge  of  those  considerations,  whiA 
may  be  supposed  to  influence  the  corom<Sncement  of  a  modus.  There  are 
but  three  cases  in  which  moduses  of  Is.  per  acre  have  been  sent  to  a  jvry  $ 
and  in  the  last  of  those  ( Q* Connor  v.  Cooke)  Lord  Eldov  merely  sent  it  to  a 
trial,  because  he  felt  himself  bound  by  the  former  eases.  Unless  tlie  conri 
makes  a  stand  at  the  point  to  which  they  have  now  anrived,  there  is  no  som, 
Itowever  large,  which  must  not  be  sent  to  a  jury. 

Graham,  B.  mentioned  a  late  case  (1),  where  thia  court  directed  an  issue, 
to  try  whether  *^d,  for  each  lamb  was  a  good  modus;  but  Mr.  Baroa  Sirr-' 
TON,  who  tried  the  cause,  directed  the  jury  to  presume  it  bad,  from  the 
rankness  of  the  sum  ;  and  the  court  reftised  a  new  trial  upon  motion,  upon 
thegsDund  of  misdirection  in  the  judge,  in  pinning  down  the  jttjy  to  find 
against  the  modus, 

The  court  this  day  delivered  their  judgment* 

Wood,  B.  In  this  case  I  have  to  regret  that  I  differ  in  opinion  from  my 
learned  brotiiers  J  but  there  are  certain  deoisions  of  this  oouK  apon  the  flub:^ 
ject  of'tfthes  which  1  cannot  agn^e  to ;  and  which  I  feel  it  my  .duty  to  op^ 
pose,  tjill  they  shall  have  receiv^  the  sanction  ofthe  highest;  oou^  of  judi- 
cature in  the.lUogdoia.   .The  deoisions  I  allude  to,  ai^  upon;the«Hik9C9s, 

(1)  Atkew  T,  ^ftenhow,  ante,  p.  553* 
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Itf  it  18  called^  of  moAief ';  tlie  non-presumptioQ  of  rciil  ct>iiipoiitioti&  firoflSr 
OYidence  of  imititerrapted  usage  only ;  and  the  Don-presumption  of  grants 
against  lay  imprdpriatora  from  the  long  enjoyment  of  non-piiyment ;  and  i^ 
oppose  them,  because^  in  my  judgment^  they  are  not  founded  on  the  truo 
and  genuine  principles  of  law ;  and  because  ^ey  are  highly  injurious  to  the 
public  at  large.  At  present,  I  shall  only  give  my  opinion  on  one  of  those 
questions,  that  is  the  question  of  rankness,  which  is  the  principal  question 
in  this  cause. 

This  is  a  biU  for  the  tithe  of  hay  in  the  parish  of  Doncaster  -,  mad  thede^ 
fendants  by  their  answer  say,  that  there  arcr  an(|  inraiemoriidiy  have  bocsiy 
certain  ancient  townships,  hamlets,  and  districts  within  the  parish,  com^* 
monly  called  or  known  l|y  the  several  names  of  Doncaster,  HexthrOpe  with 
Balby,  Wheatley,  and  C^r-house,  within  the  township  of  Warmsworth, 
which  have  been  and  are  distinguished  by  certain  welUkaown  boundaries 
and  limits ;  and  that  there  immemorially  has  beenf  aiid  is  a  certain  ancient 
open  low  meadow,  called  Cfimpsal,  situate  partly  within  the  township  and 
hamlet  of  Doncaster,  and  partly  within  the  township  and  hamlet  of  Hex« 
thxope  witti  Balby,  and  extending  into  both  the  said  townships  add  ham* 
lets,  and  which  said  ancient  open  low  meadow  has  been  and  is  distinguished 
by  certain  boundaries  and  limits  j  and  that  there  immemorially  have  been 
and  are  certain  ancient  pieces  and  tracts  of  land,  called  Carr'-lands,  situate 
in  the  townships  and  hamlets  of  Doncaster,  Hexthrope  with  Balby,  and  the 
dist-fict  of  Carr-house  in  the  township  of  Warmsworth,  which  have  been 
and  are  distinguished  by  certain  well-known  boundaries  and  limits ;  and 
which  said'  several  pieces  and  tracts  of  CarT-land  always  laid  open  until  the 
passing  of  an  act  of  parliament  in  the  fifth  yeof  of  the  reign  of  the  present 
king,  under  which  they  were  enclosed  ;  and' since  the  inclosure,  as  well  as 
before,  the  occupiers  have  respectively  paid  the  several  township  and  dis- 
trie;*  moduses  following  :  for  their  meadow  lands  in  the  township  of  (lex- 
thorpe  Is,  per  acre ;  in  the  township  of  Doncaster  1«.  ed, ;  for  Crimpsal 
meadow  9«.  ;  in' the  township  of  Wheatly  Is,  6d,  -,  and  fot  the  Carr-lands 
Is.  Od,  It  is  admitted  on  the  part  of  the  plaintiff  that  the  defendants  have 
proved  snch  a  continuance  of  the  payment  of  those  sums  which  are  alleged 
to  be  modttseSf  as  wilt  entitle  them  to  an  issue,  unless  there  are  other  grounds 
to  impeach  them  ;  but  the  plaintiff  *s  counsel  insist,  that  aU  these  moduses 
are  rank,  except  the  Is.  modus,  as  to  which  they  admit  ^e  defendants  may 
have  an  issue  ;  and  that  the  court,  as  to  all  the  rest,  Otight  to  decree  against 
them;  as  rank>  without  sending  them  to  a  jury,  Upan  thie  intrinsic  evidence 
that  the  sums  themselves  afford.  The  plaintiff's  counsel  also  make  another 
|K>int,  whether  these  ancient  moduses,  if  good,  could  be  >  extended  to  the 
newly  enclosed  lands. 

*  As  to  the  latter  point,  in  the  case  of  Bishop  v.  Chichesier  (l),  the  Lord 
Chancellor  decided  that  a  parochiat-modus  m^ht  extend  to  lands  enclosed 
-mt^in  the  time  of  memory  j  and  therefore  I  think -a  township,  hamlet,  or 
dfstrict-ynodiM  will  do  the  same ;  district  bein^  a  sufficient  de^criptiony  as 
was  decided  in  Scarr  v.  Triniiy  College  (i).         •  ' 

This  reduces  the  case,  then,  to  the  Single  question  of  rsfnkness,  as  to  the 
moduses  o^2s.  and  It.  6(^.  per  acre  ^  and  here  we  come  to  that^uf  tagum  ti 
incogniium  which  Lord  Coxa  deplores.  Ranknestf,  I  think,  is  at  last  8et-> 
tied  to  be  a  question  of  fact  -,  and.  if  this  court  had  always  so  considefed  it; 
and  sent  it  to  that  tribunal,  which  is  the  proper,  and,  in  my  opinion,  only 
x:On6titutional  tribunal  for  ^e  trial  of  a  prescriptive  modus,  the  difficulties 
that  wa  constantly  meet  with  in  these  cases  would  not  have  occurred.  Whe^ 
ther  it  was  a  question  of  law  or  foctj  seems  to  have  been  a  doubt  till  th^ 
year  1779,  when  the  case  of  Pyke  v.  DowUHg  {9)  was  sent  from  the  court 
of  chancery  into  the  court  of  common  pleas,  as  it  seeme  to  me,  for  the  sole 
purpose  of  asceitaining  that  point.    The  qoestibn  was,  whether  n  modus  of 

•i«.  Gd. 

.     (1>  Pott,  Add,  (3)  2  Bl.  Rep.  1257.    Ante,  p.  341. 

(2)  3  Anstr.  760.    Ante,  p.  429. 
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2s.  6d,  for  every  teiithlamb;  in  lieu  of  every  tenth  lamb  in  kind,  was  a  good 
tnodtu  or  not.  The  judges  of  the  common  pleas  certified^  **  We  have  heard 
counsel  on  both  sides,  and  have  considered  this  case  -,  and  as  the  case  sap-* 
poses  the  existence  ofthefnoe/iM  in  question  from  time  immemorial,  'which 
we  conceive  to  be  a  question  of  fact,  we  are  of  opinion  that  there  does  not 
appear  any  reason  why  this  should  be  considered  as  a  void  modus  in  point 
of  law.'*  What  was  done  in  this  .case  after  the  certificate  was  returned  into 
the  court  of  chancery,  does  not  appear ;  but  I  think  this  inference  fairly 
arises  from  it,  that  the  court  of  chancery  did  not  feel  itself  warranted  to 
hold  it  bad  from  any  internal  evidence  in  the  amount  of  the  modus  itself  ; 
and  therefore  to  have  that  point  decided,  they  sent  it  into  a  court  of  law. 

And  this  court  also,  when  a  modus  was  good  in  point  of  law,  always  re- 
ferred it  to  a  jury,  till  the  time  of  Lord  Chief  Baron  Ward  ;  when,: in  the 
year  1687,  the  court  arbitrarily,  and,  1  think,  illegaUy  and  unconstitution* 
ally,  began  themseves  to  decide,  on  moduses,  upon  the  ground  of  rankness ; 
and  upon  the  same  principle  they  might  extend  it  to  rights  of  conmion,  or 
to  any  other  customs.  But,  in  my  opinion,  when  this  court  decides  against 
the  immemorial  existence  of  a  modus,  upon  their  own  ideas  of  rankness, 
they  exceed  their  authority ;  or  perhaps  it  would  be  more  correct  to  say, 
when  they  refuse  to  give  to  the  subject  a  trial  by  jury  of  his  custom  and 
prescription,  they  deny  to  him  that  justice  which  the  laws  and  constitution 
of  the  country  entitle  him  to.  By  magna  charta  no  man  is  to  be  deprived 
of  his  freehold,  or  free  customs,  but  by  the  lawful  judgment  of  his  peersi 
or  by  the  law  of  the  land.  Such  also  was  the  law  in  Lord  Cokx*s  time; 
and  there  has  been  no  legal  alteration,  though  there  may  have  been  a  per- 
version of  it  since.  It  is  very  remarkable,  that  in  all  the  cases  I  have  found 
upon  appeals  from  this  court  to  the  house  of  lords,  whenever  this  coort  has 
refused  to  grant  an  issue  upon  moduses,  that  house  has  uniformly  reversed 
the  decree  of  this  court,  and  granted  the  issue.  I  will  admit,  that  I  have 
not  in  any  instance  found  it  explicitly  determined  by  the  house  of  lords  ne* 
gativiely,  that  the  court- of  exchequer  have  not  power  in  any  case  to  decide 
against  a  modus,  without  sending  it  to  a  jury  ;  but  they  have  rather  reversed 
the  decree  of  the  court  upon  the  ground  of  an  indiscreet  use  of  authority. 
I  am  aware  that  extravagant  cases  may  be  put :  that  it  may  be  asked  if  a 
modus  of  40s.  per  acre  would  be  good  >  I  can  only  answer,  that  if  such  a 
contract  was  actually  made  before  the  time  of  meniory,  it  is  good  in  law; 
and  whether  it  was  or  was  not  then  made  is  a  question  of  fact ;  the  trial  of 
which  belongs  to  a  jury,  and  is  not  within  my  province,  as  a  judge,  to  de* 
termine. 

This  notion  of  rankness  being  a  sufficient  ground  to  enable  the  court  to 
determine  upon  a  modus,  was  first  taken  up  by  Lord  Chief  Karon  Ward, 
as  asserted  by  seijeant  Hill,  in  his  airgument  in  the  case  of  ISceUs  v.  Wei' 
btf  (1).  The  same  was  also  said  by  Serjeant  Bellfield,  in  Sansom  v. 
Shaw  (*2).  Seijeant  Bellfield  said,  '*  he  was  so  old  as  to  remember  alipost 
the  very  beginning  of  the  name  of  rank  modus.  Lord  Chief  Baron  Ward  was 
the  first  that  introduced  it.  He  was  a  great  patrop.of  the  clergy;  and  car- 
ried their  rights  a  great  way."  That  Lord  Chief  Baron  W^bd  was  the  first 
judge  who  took  up  this  (as  it  appears,  to  me)  arbitrary  idea  of  deciding  uppa 
moduses  without  a  trial  at  law,  I  beljeve  is  true ;  as,  befr)re  his  time,  as  hr 
as  1  can  discover,  moduses  were  uniformly  referred  to  a  jury,  if  good  in  law 
and  disputed  in  fact. 

The  first  case  that  I  can  find,  was  in  his  time,  which  is.  a  strong  con- 
firmation of  the  assertions  of  Serjeants  Hill  and  Bellfield.  It  wa»  a.casQ  pf 
Grasseomb  v.  Jeffries,  in  the  exchequer,  17th  November  1681,  cited  by 
Lord  Uardwicke  in  Chapman  v.  Smith  (3;,  where  the  court  set  aside  a 
modus  of  12(/.  an  acre  for  marsh  land  in  Kent,  as  rank.  However,  in  that 
case  the  cause  was  reheard  upon  the  defendant's  motion,  and  the  modus  was 
sent  to. a  trial  at  law.     I  believe  there  might  be  more  in  his  time,  although 

I  find 

(1)  Pof#,  Add,  (2)  Anie,  p.  120.  (3)  Jni^  ^  HI. 
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I  find  only  one  more  reported,  and  that  is  th€j  ease  of  Poie  v.  Gardiner  (I) ; 
afld  in  that  the'  house  bf  lords  reversed  the  deeree.  My  reason  for  thinking 
there  might  be  more  is,  that  I  find  Mr.  Justice  Powts,  who  sat  in  the  court 
df  exchequer  with  Lord  Chief  Baron  Ward,  says,  in  the  case  of  Startup  v. 
Dodderidge  (2)»  in  the  court  of  king's  bench,  he  bein^  then  a  judge  of  that 
court,  that  *'  while  he  sal  in  the  exchequer,  if  a  laodtt^  were  high,  they  al- 
ways disalk>wed  it,  your  ancient  modmef  being  very  low,  a  penny  or  two- 
pence ;*'  the  modus  in  that  case  was  2#.  in  the  pound  upon  the  rent  j  and 
there  the  court  held  that  to  be  bad  in  point  of  law  for  uncertainty :  but 
Powirs  said,  2«.  in  the  pound  was  too  high. 

In  the  case  of  Sansom  v.  Shaw  (d),  Mr.  Justice  Bvrkxt  says,  '*  My 
brother  Bellfield  has  given  us  the  history  of  the  beginning  of  this  doctrine 
of  rank  modus  in  Lord  Chief  Baron  Ward*s  time  ;*'  and  then  he  adds, ''  and 
I  have  had  another  case  given  me  by  a  learned  judge,  which  shews  the  end 
of  it.  The  case  I  mean  is  the  case  of  Gijfard  v.  fVebk,  in  1736,  in  the  exche- 
quer (4).  That  was  a  bill  for  tithes  in  kind  by  the  rector  of  Stoke,  and  the 
defendant  set  up  a  vaodut  of  three  pence  for  every  lamb  fallen.  It  was  in- 
flosted  that  this  would  be  equal  to  thirty  pence  upon  every  lamb,  and  was 
therefore  bad.  Yet  it  was  decreed  in  favour  of  the  modus,  and  the  decree 
was  confirmed  in  the  house  of  lords  upon  the  appeal- there  in  1786  i"  and 
then  he  concludes,  "  and  there  was  an  end  of  rank  moduMes :  I  believe 
they  have  never  been  heard  of  since.*'  This  was  in  ihe  year  1748,  when  he 
Was  thus  speaking.  No  case  could  have  a  more  solemn  decision  than  the 
case  of  Giffurd  v.  fVebb ;  there  the  court  of  exchequer  decreed  that  it 
should  be  referred  to  a  jury  to  try  the  modus,  which  was  a  modus  of  three 
pence  for  every  lamb  ;  this  decree  was  made  'by  two  of  the  barons  only  -, 
and  therefore,  in  order  to  have  the  opinion  of  the  whole  court,  the  plaintiff 
petitioned  for  a  re-hearing ;  and  by  his  petition  alleged,  that  he  conceived 
himself  aggrieved  by  the  decree :  for  that,  admitting  the  modm  to  be  in  fiict 
as  insisted  on,  yet  that  the  same  was  void  in  law,  and  as  such  ought  not  to  be 
allowed  ;  and  to  have  a  trial  of  that  which  in  itself  was  void  in  law,  would 
be  fruitless  and  vain,  and  therefore  prayed  that  the  cause  might  be  re-heard 
as  to  the  demand  of  the  lambs :  this  petition  was  argued  before  all  the 
barons  on  the  29th  of  November  1731 ;  and  all  the  barons  being  of  opi- 
nion that  the  modus  for  tithe  lambs  was  not  a  void  modus  in  law,  refused  to 
grant  a  re-hearing  on  that  point,  but  left  the  plaintiff,  to  try  the  modus  9X 
law,  if  he  thought  fit.  He  declined  doing  so,  and  appealed  to  the.  house  of 
lords,  where  every  argument  was  urged  which  we  hear  constantly  urged  Jn 
these  cases  upon  the  ^ue  of  the  thing  j  that  the  sum  of  three  pence  insist- 
ed on  to  have  been  anciently  and  immemorially  paid  in  lieu  of  every  lamb 
(which  sets  the  price  of  every  lamb  at  ts.  6cf.)  is  so  near  the  value  of  such 
tithes,  even  at  this  day,  that  it  proved  itself  to  be  a  modern  composition 
only,  and  not  an  ancient  customary  immemorial  payment  or  modus ;  and 
therefore  ought  not  to  bind  the  appellant,  who  had  a  right  to  his  tithes  in 
kind.  On  the  other  hand  it  was  aigued,  that  this  being  an  objection  arising 
au  a  matter  of  fact,  was  proper  to  be  considered  by  a  jury,  who  would  en- 
quire as  to  the  value  of  lambs  in  the  place  where  this  controversy  arose. 
The  house  of  lords,  after  hearing  counsd  on  this  appeal,  dismissed  it,  and 
adjudged  that  the  decree  and  orders  complained  of  should  be  affirmed.  One 
might  reasonably  have  hoped,  that  a  decision,  twice  considered  in  the  court 
of  exchequer,  and  ultimately  affirmed  upon  argument  in  the  house,  of  lords, 
would  have  put  an  end  to  the  question  of  ranknesa,  as  Mr.  Justice  Burnet 
might  well  suppose  it  had.  Indeed  he  was  warranted  in  so  supposing,  from 

the 
(I)  1  Bio.  p.  C.  214.  AnU^rol.  1.  p.  675.      ticknap,  1  Wood,  3«3.  j^aU,  vol.  1.  p.  627. 
TUerc  are  two  other  decrees  lettiog  aside      quoted  by  the  name  of  LmfJUld  v.  Dtlap,  in 
modutea,  and  signed  hj  Lord  Chief  Baron       Chapman  r.  Smith, 

Ward,  in  Wood,    ffvrum  y.  Higgimbothmm^  (2)  2  Ld.  Rayoi.  1063.     ylnit^  rol.  1. 

1  Wilod#  424,  where  the  house  of  lords  re-      p.  666. 
▼ersed  the  decree,  and  the  modtu  was  esta-  (3)  Anit^  P*  l^®* 

blisbcd  hy  a  verdict ;  and  La^dkld  t.  Em-  (4)  4  Bro.  P.  C  212.    jintt,  p.  28. 
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the  ftici;  for  it  appears  to  jboq,  that  tbere  was  a  total  o^ualipa  of  tfae'dac4 
trioe  of  raokaess  in  the  court  of  eiKcliequer,  from  the  case  of  Giffairi.  r^ 
Webb  ia  1735^  to  the  caBe  of  Satuam  t«  Shaw,  in  1748^  when  he  was  s|>eak*> 
ii^ }  and  yet  in  17S7>  in  the  case  of  Bishop  y*  Chichester^  we  find  (if  the. 
report  in  Gwillim  of  that  case  be  correct)  Lord  Chancellor  Thubi«ow  say*^ 
ing»  a  m^us  of  three  pence  e  lan>b  for  tithe  lamb,  and  wool  shorn  fvom  sucfai 
lamb  the  same  yeaf ^  was  a  modus  so  notoriously  rank^  that  there  was  no 
reason  why  a  court  of  equity  should  direct  an  issue  to  try  it.  I  must  own 
I  think  Lord.Tau4ii«ow>  witii  all  due  deference  to  him,  was  taking  upon, 
himself  to  say  more  thsji  he  was.  warranted  to  do,  coasisteotly  with  the  so- 
lemn decision  in  Giffard  V.  Webb  ;  and  which  decision  I  shall  hold  myself 
bound  to  abide  by,  notwithstanding  the  opinion  of  Lord  TauaLoW,  if  he: 
ever,  gave  it.  No  decree,  howerer^  was  made  in  the  case  of  Bishop  ▼.  Win^^ 
Chester,  as  the  parties  compromised  the  suit  But  this  court,  in  the  late  case 
oijdskeso  v.  Greenhaw,  acting  in  conformity  with  the  case  of  Giffard  v.  iVAb^ 
would  not  take  upon  itself  to  decide  upon  rankness^  without  sending  it  to  a 
jury.  In  this  last  case  the  jury  found  against  the  modus,  according  to  the 
direction  of  Mr.  Baron  Sutton,  before  whom  it  was  tried ;  and  upon  which 
ground  there  was  a  motion  for  a  new  trial,  which  was  refused.  Whether 
the  learned  judge's  direction  to  the  jury  was  right  or  wrong,  matters  not  to 
the  pjssent  enquiry  :  it  was  sent  to  be  tried  by  a  jury.  And  the  decisions 
in  Giffard  v.  Webb,  and  in  Askew  v.  Greenhow,  prove  that  moduses  much, 
higher  in  proportion  to  the  comparative  value  of  the  article  itself  in  the 
time  of  Richard  1.,  than  25.  an  acre  is  for  tithe  hay,  have  been,  and  ought, 
to  be,  sent  to  a  jury. 

How  stands  the  case  as  to  farm  Tuoduses  ?  For  40  or  60  years  last  pasty 
as  €ur  as  I  can  find,  the  courts  of  chancery  or  exchequer  have  never  taken 
upon  themselves  to  determine  a  farm  modu^  to  be.  bad  upon  the  fiice  of  it,  on 
account  of  its  laigeness  ;  but  have  thought  it  right  to  send  it  to  a  jury. 
Before  that  period  there  are  cases  both  ways.  In  1691,  in  the  case  of 
Edge  v.  Oglander  (1),  in  the  exchequer^  a  modus  of  Q/.  for  a  farm  of  801.  a 
year,  was  allowed  to  be  a  good  modus  f  that  was  an  exact  tenth  of  its 
then  present  rent :  and  yet  the  court  did  not  determine  it  to  be  bad  upon 
the  face  of  it.  In  the  case  of  Bishop  v.  Arundel  (2),  in  1705,  in  the  exdNe- 
quer,  a  modus  of  261,  a  year  was  set  up  for  a  single  fann,  called  Tarrant 
Keynston  farm ;  there  was  an  objection  to  it  that  it  was  rank,  and  that  the 
court  upon  that  gnmnd  ought,  to  determine  it  without  pending  it  to  a  jury : 
but  the  court  directed  an  issue  to  try  it,  and  the  jury  having  found  for  the. 
modus  the  court  ordered  a  new  trial ;  and  with  a-  view,  as  it  appears  to  me, 
to  call  the  attention  of  the  jury  particularly  to  the  value  of  the  farmyas  a 
thing  material  to  be  considered  in  deciding  on  the  Inrniemorial  existoioeof 
the  modus,  tiiey  added  anothtr  issue,  vut*  on  the  annual  value  of  the  farm> 
one  year  with  another,  at  the  time  of  exhibiting  the  bill,  and  for  the  major 
part  of  60  years  before  y  the  jury  found  that  the  yearly  value  of  the  £um 
00  years  before  the  fiHng  of  thebiU  was  400/.. that  30  years  before  it. was 
860/.  and  that  at  the  time  of  filing  the  bill  it  was  '300L  per  annum,  ao  that« 
the  value  was  diminidung  ;  the' jury  however  found  against  the  imM/M«.-  this, 
may  be  thoughtalaige»odtttfi>r  a  fiurm  of  300/«per  aanhmottlyj  yet  the 
court  sent  it  to  a  jury. 

There  are  two  subsaqoBBt  cases,  in  which  the  court  decided  iqxm  fium. 
moduses,  without  sending  them  to  a  jury.  One  of  Kentkedy  v.  Goodwyn  (8)  > 
in  the  year  1731,  where  this  court  deaded  that  4L  10#.  for  a  farm  of  the 
yearly  value  of  30Z.  was  too  rank  ^  this  Was  indeed  a  strong  case,  and.one: 
in  which  there  was  no  occasion  for  a  jury  to  ascertain  the  value,  Uiat  being 
admitted  by  the  answer.  The  other  was  the  case  of  Ekin  v.  Piggofi'{4),  in 
the  year  1745,  and  there  the  court  of  chanceiy  set  aside  a  modus  of  4QL  in 
lieu  of  the  tith^  of  a  manor  worth  only  80Z.  per  annum,  aa  being  too  rank  -, 

and 

(l)Bunb.  301.    ^M/«,vol«l.  p.  688.  (3)  Boiib.  301.    ^«/e,  p.  26. 

(2)  4hHe,  vol.  1.  p.  664.  (A)  3  Atk.  298.    Amit,  p.  9b. 
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f  nd  ranker  tluua  Ihat  Isamtol  well  be  fii]ppoied>  it  beili^  more  Ihsn  dne  half 
of  the  value  of  the  luiid.  >•  '    :  . 

Since  the  year  i'74&#  I  have  Aol  Ibuad  any  caA-in  nvhich  the  court  hav^ 
decided  that  a  ^tfm  nio(/tu;wa8  void  for  rankneas,  wiihdut  sending  it  to  a 
j«iry  j  and  some  of  them  have  been  pretty  large.  In  Caley  v,  fVUiiamian  {Xy, 
in  the  year  1111,  this  court  sent  a  modus  of  lOiL  to  a  jury»  though  it  ap^ 
peared  that  40  yiears. before. that  time  the.  fanh  was  only  worth  IML  per 
annom. 

In  ^sMjry  y.  Poioer  (9)>  in.the.yoar  17ftl,  this  court ordeiffed  six  farm  i»o- 
duses  to  be  tried,  all  of  them  very  high,  (one  of  30s.  for  23  acres,  behig 
considerably  more  than  Ilss  per  acre,)  notwithstanding  a  valuation  in  the 
t?roe  of  Henry  8,  which  was  given  in  evidende,  by  which  the  ^  then' 
value  of  the  jLiving  was  only  20/.  6<.  Id.  and  the  amount  of  the  modiuei 
claimed  by  .the  defendants  was  ^lU  •  And  Lord  Ghicf  Baron  SanrN:iia&  Inhis* 
judgment  says ;  >  '*  The  immemoriality  of  these  payments  has  iraen  ques*- 
tioped  from  their  mogoitude  and  appartotrankness,  and  also  firdm  the  evi«; 
dence  of  the  terrier,  which-staies  all  tithes  both  great  and  tknall- to  be  due  iir 
particular  lordships^  and  Jikeynae .  specifies  some  mte-tithes ;  .  and  further 
from  the  survey,  whereby  the  value  appeared  to  be  20/.  bs.  Id.  not  dne-t 
third  of  %\i%modMiie$  poW  daiined  fo^  ][yart'of  the  parish  bnlyv.  •  Bat  lieither 
of  these  a£ford.  conclusive  evidence  lof  the  value  of  the.  living }  they  arw 
media  of  proof  affording  inference,  and  therefore  proper  for  the  consideration* 
of  a  jury," 

Jn  the  case  of  Atkui9  v.  Lard  fmioughby  de  Brokf  (8),  in  the  year  17M> 
a  moduByfBB  set  up  of  4£.  for  the  small  tithes  of  840  acres,  211  <^  whkk 
were  arfd>le  oomnM>n  field;  landa;  yet  the  court  direfcted  tluit  mocitct  vo  be 
tried  by  a  jury^  Ami  the  Lord  Chief  Baron  Maodoiiald,  in  delivering  jndg* 
ment  said ;  ''  it  .has  prioperlybeen  stated  tbait  a  very  diatetial  diffennce  snb^' 
dsts  between  a  form  .payment  and  one  for  a  particular  species  of  produce.- 
In  ttie  former  many  reasons  may  have  prevented  the  tithes-froBi  being  agreedr 
for  at  their  pro{^r  price.  ;The  owner  may' have  inieant  a' bounty  to  the: 
derg^yman  j  or  he  may  have  wished  to  pay  for  am  exemption  from  tithes  for 
the  sake  of  improvements.  Besides  it  is  hardly  po^ible  to  ascertain  the 
comparative  value  of  the  land,  or  of  the  produce,  im  former  times.;  and  thia 
court  should  not  be  nice  in  judging  of  the  vali»  or  the  goodness  of  the  'bar-< 
gain,  where,  by  any  probable  circumstances,  the  modus  may  have  been  a  real' 
agreemeot  between  the  parties  before  the  .time  of  memory.  More  es|)teially^ 
ought  the  court  to  be  extiemely  cautious  in  deciding  such  a'questioB>with^ 
out  the  intervention  of  a  Jury,  i£  the  least  doubt  arise  as  to  the  foot  of  rank* 
ness.*'  I  perfectly  agree  with  the  Lord  Chief  Baron  in  this;  only  1  should 
have  used  a  stronger  word ;  1  should  have  said,  "  if  under  any  possible  cir- 
cumstances such  an  agreement,  could  hove  been  roadOk"  The  jury  foudd: 
against  the  modus,  so  that  the  prejudices  of  a  jury  did  not  in  that  caae  ope** 
rate  against  the  rector^  '* 

The  l$8t  ease  of  form  modtues  is  the  case  of  (/Connor  v.  Cooke  (4)*;  in  -the 
year  1802,  where  an  issue  was  directed  to  try  the  validity  of  a  form  mddus, 
amounting  to  about  Is.  per  acre  for  the  whole  Of  die  form :  and  in  this;  aa^ 
in  all  cases  of  farm  moduses,  which  average  Is.  per  acre  throughout  the 
whole  of  the  land,  if  it  was  only  calculated  upon  such  parts  €/£  the  form  aa 
produced,  titheable  matters,  it  would  for  exceed  Is,  per  acre  on  account  of 
the  proportion  of  the  form'which  would  be  follow ;  and  on  account  of  other 
land  in  a  form  which  produces  little  or  no  tithes  at  all.  In  this  ease  Lord 
Chancellor  Eldoit  says ;  '*  The  question  is  undoubtedly  a  question  of  foot/*' 
— ''  As  to  the  immemorial  payment^  if  any  reasonable  doubt  has' been  raised 
upon  it  in  the  evidence,  it  has  been  of  late  thought  wise  and  discreet  to  send 
the  question  of  fact  to  a  jury.  AH  the  judges  have  demonstrated  their  0{uV 
nion  in  favour  of  that  practice,  when  any  reasonable  doubt  is  raised  upon 

the 

(I)  Pffsi,  Add.  (3)  3Anst.397.    ^n/r,  p- 406* 

(8)  P9$i,  AM.  (4)  6'Ve«.^5.    Ante,  p.  498. 
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tfie  fact  s  aod  I  cannot  suppose  there  is  any  prejudice  in  a  tribunal  appointed 
according  to  the  constitution  of  the  country  to  try  the  fact."  And  Lord 
Eldon,  upon  the  motion  for  a  new  trial  (L),  also  says  *,  '^^  I  cannot  hold  the' 
language  that  has  been  held  as  to  sending  this  to  the  prejudices  of  a  jury. 
A  jury  is  thc^  constitutional  tribunal  of  the  country ;  and  I  am  not  at  liberty 
to  suppose  they  will  be  guided  by  prejudice.*'  Lord  £ldon  also  in  this  same 
case  alludes  to  the  case  of  Fermor  v.  Lorraine,  where  very  apcient  evidence 
of  the  yalne  of  the  rectory  was  not  <5onsidered  sufficient  to  prevent  a  modmt 
going  to  a  jury  \  and  the  modus^  I  thinks  was  higher  than  that  in  O'Connor 
T.  Cooke.  .    .  . 

The  next  class  of  modmes  are  for  a  particular  species  of  produce ;  and  I 
will  now  proceed  to  consider  those,  cases.  1  do  not  find  many  vduch  the  court 
has  decided'  to  be  bad  upon  the  face  of  them,  upon  the  ground  of  rankness. 
The  first  is  Benson  v.  fValkms  (2),  in  the  year  1716,  which  was  a  bill  by  an 
impropriate  rector  for  tithes,  and  the  defendant  insisted  upon  several  mo* 
dmes:  viz.  6f«  an  acre  for  wheat  and  rye ;  4#.  an  acre  for  summer  corn ;  3«. 
an  acre  for* meadow,  &c.  this  court  disallowed  those  modusei,  and  decreed 
the  defendant  to  account,  they  being  too  rank,  and  too  near  the  value  of  the 
land. 

In  the  case  of  Torriano  v.  Legge  (3),  the  defendants  also  set  up  several 
wodusei :  first,  6f .  an  acre  for  all  lands  sowed  with  wheat  5  secondly,  2«.  6</. 
«n  acre  for  all  lands  sowed  with  oats  or  any  other  grain,  excepting  wheat ; 
thirdly.  Is.  4d.  an  acre  for  all  grass  lands  mowed,  called  uplands  or  forest 
lands ;  fourthly,  2s.  an  acre  for  all  grass  lands  mowed,  called  meadow  or 
pasture  lands,  in  lieu  of  all  tithes  of  hay,  grass,  and  pasture.  Here  it  must 
be  admitted,  that  the  two  latter  modusts  are  like  those  in  question  in  this 
suit ;  and  must  decide  this  question,  if  the  decision  is  to  have  the  force  of 
legislative  authority ;  but  as  it  is  only  the  exercise  of  a  discretionary  autho- 
rity (if  such  authority  the  court  has,)  I  can  only  say,  that  the  exercise  of 
my  discretion  would  have  been  very  di£ferent,  for  reasons  whieh  I  will  bye 
and  bye  detail  more  at  large.  The  report  says,  that  those  four  moduses  were 
over-ruled  by. the  courts  and  Mr.  Justice  Blacxstonb  says,  in  his  report 
ef  the  case,  that  these  four  moduses  were  given  up  by  the  defendant's  counsel, 
and  over-ruled  by  the  coui:t,  as  being  too  rank,  as  approaching  too  near  the 
real  value. of  the  tithes*  It  appears  to  me  that  they  were  given  up  at  once 
without  any  argument.  Now  if  the  defendant's  counsel  gave  them  up,  it 
cannot  be  supposed  that  the  court  exercised  any  judgment  upon  them.  It 
Is  .obfervqble  in  this  case  of  Torriano  v.  Legge,  that  a  modus  of  a  penny  a 
fieeoe  upon  tithe  wool  was  over-ruled  as  being  rank ;  a  fleece  being,  as  it  is 
said,  not  worth  upon  an. average  above  eighteen  pence :  and  yet  this  very 
same  modus  of  a  penny  a  fleece  was  allowed  to  be  a  good  modus  five  years 
afterwards,  in  the  case  of  Bose^en.  v.  Roberts  (4),  in  the  same  court,  and  by 
the  same  judges. 

In  Gaie  v.  Carpenter  (5),  the  defendant  insisted  upon  moduses  of  2e.  per 
acre  for  enclosed,  arable  land,  and  Is,  Od,  for  common  field  land.  The 
court  were  of  opinion  that  these  moduses  were  rank,  and  decreed  an  ac- 
count. There  is  nothing  but  a  short  account,  of  this  case  in  Wood  ;  no  ar- 
guments, of  counsel,  nor  any  grounds  or  reasons  assigned,  why  the  court  de- 
creed them  to  he  rank. 

In  Hnlsev,  Monk  (6),  moduses  of  As.  an  acre  for  wheat,  and  2«.  for  lent 
com,  were  declared  to  be  too  rank  by  this  court ;  this  is  the  whole  of  the 
report.  These  three  last  cases  all  happened  within  the  period  of  six  years, 
and  before  the  same  judges,  who  appear  to  me  to  have  shewn  a  pretty  strong 
inclination  to  subvert  moduses. 

As  to  the  cases  in  which  moduses  for  the  specific  produce  of  land  have  been 
held  to  be  good,  the  leading  one  is  Pole  v.  Gardiner  <7),  in  the  year  1706. 

In 

.  (I)  8  V«8.  969.    Ante,  p.  498.1         '  (5)  3  Wood,  173.    ^me,  p.  226. 

(2)  Bonb.  10.  AMie^  voL  1 .  p.  721.  (6)  3  Wood,  21 1.    ^intr^  p.  234. 

(3}  1  Bl.  lUp.  420.    Ame,  p.  200.  (7)  1  Bro.  P.  C.  214.    Ante,  vol^  1.  p. 

(4)  ^mr,  p.  228.  675. 
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In  that  Cftse  Lorcl  Chief  Baron  Ward^  and  the  rest  of  the  barbng,  declared 
the  modUstM  o£\2d,  an  acre  for  low  meadows^  and  8d.  for  high  meadovrs,  to 
be  no  moduses,  but  merely  temporary  compoaitiona ;  bat  the  house  of  lords 
upon  appeal  dismissed  the  bill,  it  appearing  to  them  that  the  modusei  had 
been  proved.  Notwithstanding  this  dedsion,  we  find  in  Bate  v.  Hodges  ( i), 
in  1723,  this  note,  viz. ''  It  was  admitted"  (it  is  not  said  by  whom)  *'  if  the 
moc/tise*  liad  been  for  tithe  hay  only,  or  the  tithe  arising  on  the  land,  the  Is. 
had  been  too  rank.*'  And  in  the  case  of  Bate  v.  Hawiand  (2),  a  modtts  of 
Is.  an  acre  for  marsh  land  was  sent  to  a  jury,  and  finally  establiiBhed.  It  is 
singular  that  there  should  be  such  inconsistencies  in  these  decisions,  but  it 
arises  from  a  departure  from  the  true  principles  of  the  law. 

In  a  case  afSwiimoci  v.  Higgimon  (3),  24th  May  1052,  die  rector  of  Old 
Romney  filed  his  bill  against  a  parishioner,  setting  forth  **  that  there  is  in 
the  parish,  and  has  been  time  out  of  mind,  an  ancient  custom  and  usage, 
that  the  several  inhabitants  of  the  parish,  and  the  owners  and  occupiers  of 
lands  have  always  paid  to  Uie  rectors  of  the  parish,  for  the  time  being,  tt 
composition-rate  of  14d.  an  acre  yearly,  for  the  several  quantities  or  number 
of  acres  of  meadow,  and  pasture  Umd,  which  they  respectively  hold  and  oc* 
cupy  within  the  parish,  for  and  in  lieu  of  all. manner  of  tithes  of  the  Said 
meadow  and  pasture  land."  Now  in  this  case  tlTe  rector  filed  his  bill  in 
order  to  establish  against  the  parishioner,  a  modvu  bf  14^.  an  acre, 
and  yet  in  all  these  otner  cases,  there  is  a  doubt  whether  a  shilling  was  not 
too  much  :  ''  the  defendant  by  his  answer  denied  the  custom ;  the  plaintiff 
replied :  witnesses  were'  examined  on  the  part  of  the  plaintiff,  who  fuUy 
proved  the  custom  ;  and  the  defendant  being  served  with  a  subpcma  to  hear 
judgment,  and  being  now  present  in  court,  but  having  retained  no  counsel ; 
and  upon  hearing  counsel  for  the  plaintiff,  and  reading  the  answer  and  the 
depositions,  taken  in  the  cause,  the  court  ordered  that  the  defendant  should 
shew  cause  why  he  should  not  pay  the  said  \4d,  an  acre  ;  and  on  the  21  si 
of  June  in  the  same  year,  the  court  ordered  that  the  defendant  shall  pay  to 
the  plaintiff  87/.  lOf.  for  the  arrears  of  the  said  composition- rate  for  the 
said  tithes  due  for  the  said  150  acres  for  ten  years,  ending  at  Michaelmas 
.1049."  This  idea  of  rankness  had  never  occurred  in  that  day,  and  yet  it  is 
singular  that  in  the  case  of  Chapman  v.  Smith  (4),  in  the  court  of  Chancery 
before  Lord  Habhwickk  in  1754,  a  modtu  of  9(/.  an  acre  was  insisted  upon 
to  be  rank  :  but  Lord  Habdwickb  sent  it  to  be  tried  by  a  jury,  and  he  saiys, 

"I  take 
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-     (1)  Bonb  125.   ^itfe,  vol.  1.  p.  787. 

(2)  2  Wood,  257.    ^jitfif,  roL  1.  p.  819. 

(3)  1  Wood,  3.  There  are  otber  casei  in 
Wood's  Collection  of  Decreet,  in  which 
the  rector  filed  his  bill  demaoding  the  pay- 
ment of  MoAiMt.  Hatcher  ▼.  BUUey,  IWood, 
149,  (1675),  in  which  the  defendant  was 
ordered  tp  pay  after  the  rate  of  twelve  pence 
an  acre  for  the  tithe  of  marsh  land  in  the 
parish  of  Gosborton,  in  the  county  of  lin- 
coin,  according  to  the  real  quantity  of  acres, 
'and  not  according  to  common   esUmate. 

Gwwtmer.  Skarp^,  I  Wood,  171,  (1677),  m 
which  the  defendant  was  ordered  to  pay  12t. 
in  lien  of  small  tithes  of  every  yardland  in 
the  tithing  of  Ketherhanrptou,  in  the  parish 
of  Wilton,  in  the  county  of  Wilts  ;  and  Ete 
.▼.  mghtwkke,  1  Wood,  226,  (1684),  in 
which  the  defendant  was  ordered  to  pay 
12<^  an  acre  for  the  tithes  of  pasture  ground 
in  the  parish  of  Ridley,  in  the  county  of 
Kent.  There  is  also  another  case  of  Athley 
T.  BeUenom,  25  Car.  2.,  not  in  Wood's  Col- 
lection, in  which  the  rector  of  Paulscraj,  in 
the  county  of  Kent,  filed  his  bill  for  tithes, 
and  particnlariy  for  the  customary  pay- 
ment of  sixpence  an  acre  for  the  tithes  of 
the  pasture  gromid  occupied  by  the  defen* 


dant,  he  being  an  inhabitant  of  another  pa- 
rish ;  the  defendant  put  in  his  answer,  de- 
nying the  custoip,  and  saying  that  the  pas- 
ture gi;punds  by  him  occujued  within  the  said 
parfth  were  part  of  an  ancient  park,  railed* 
Scradberry  park,  lying  in  several  parishef, 
wherein  was  a  warren  stored  with  conies, 
being  about  300  acres,  and  that  he  kndw  not 
how  much  thereof  lay  in  Paulscray;  all 
which,  except  part  kept  for  meadow  and 
part  plouffhed  up,  of  which  the  plaintiff  had 
or  might  hare  had  his  tithes,  were  brakey 
and  bushy  grounds,  and  kept  for  the  deer 
and  conies.  The  plaintiff  replied,  and  irit- 
nesses  were  examined  on  the  part  of  the 
plaintiff;  and  upon  hearing  counsel  both 
for  the  i^ntiff  and  the  defendant,  reading 
the  proofs  taken,  and  long  debate  had,  t|ie 
court  ordered  the  defendimt  to  pay  the  six* 
pence  per  acre,  it  appearing  to  them  that 
there  was  a  castom  within  the  said  parish 
that  the  Inhabitants  of  other  parishes,  occu- 
pying pasture  lands  within  that  parish,  hare 
used  to  pay  sixpence  an  acre  to  the  rector 
there,  for  and  in  lieu  of  the  tithes  of  all  such 
theur  pastpre  grounds  not  mowed  or  broken 
up  for  tillage. 

(4)  2  Ves.  506.    Ante,  p.  141. 
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18  It.  *'  I  tbk€  il,  tbat' th«  (fnetfthm  before  tbe  c6urt  ia  this  ts^se  i»  of  very  extend 
HBATviff  aire  coii8equeiicfe»  Ihtotigh  a  great  tiaet  of  cooDtry.  it.appeats  ia  Uub  caae, 
mod  in  foriner  cases  in  Westminster  Hall^tlMt  it  estenla  and  ru^ 
ml  perishes  in  ttiis  country.  When  therefore  that  is  the  case,  and  there  is  no 
instance  or  tradition  of  payment  of  tithe  in  kind  in  this  parish  for  a  great 
number  of  years>  purchasers  have  come  in  and  paid  a  price  for  the  land  accords 
iog  to  those  customary  payments ;  and  it  would  yary  and  alter  the  value  of 
Iheir  proper^  to  overturn  or  oT^rthrow  tliem«  ivhieh  is  a  reason  wJby  these 
objections  to  them  should  lie  very  well  weighed  and  considered,  and  that 
they  should  not  be  too  lightly  overturned*  as  has  been  done  in  some  in- 
stances.*' In  Ekma  v.  Dormer  (1),  Lord  Hakdwiokb  says,  that "  in  a  cas^ 
that  came  by  appeal  to  the  house  of  lords,  in  Lprd  Talbot's  time,  reUtiag 
to  the  parish  of  Chedingford  in  the  county  of  Surrey,  the  lords  reversed  a 
decree  of  the  court  of  exchequer  for  being  too  hasty  in  rejecting  a  Aoc/tfsas 
too  rank,  and  said  it  was  taking  too  much  upon  them  to  determine  it  to  be 
no  modus  upon  such  kind  of  evidence,  whidi  was  not  concUiBive  evideoee 
against  a  modus,  and  directed  an  issue  to  try  it."  I  rather  think  Lord 
Hardwickb  is  mistaken  in  the  case  he  alludes  to,  for  I  can  find  no  ease  of 
that  sort. 

In  tbe  case  of  Markkam  against  Htufey  (2)  in.l706,  the  qiiestioo  was 
upon  a  modus  of  Is.  for  each  daiy's  nmth ;  the  court  held  it  was  not  rank, 
and  the  bill  was  dismissed  with  costs :  and  the  present  lord  chief  baran 
aays  in  that  case ;  '^  In  ccftisidering  such  a  sort'  of  modau,  it  is  not  a  fair  rule 
to  look  at  the  mere  value,  and  from  comparative  reasoning  to  determine  the 
validity  of  the  custom.  There  is  no  probability  of  any  permaaent  agree- 
ment of  such  sort  having  been  made  vrithout  some  regard  to  probable  irn* 
provements.  It  is  unfoir  to  make  tiie  value  the  ejcact  criterion  to  judge  bji^ 
because  agreements  of  this  kind  are  not  similar  to  other  humaatransactians 
in  matters  of  contract;  and  it  is  very  probable  that  other  motives,  besides 
those  of  interest,  may  have  operated  on  the  mind  of  one  of  the  contracting 
fiartiea,  and  have  determined  him  to  make  a  very  beneficial  bargain;  for  tl^ 
fnrson/' 

;  In  Taeiis  v.  fFelbff  (8),  in  the  year  17S0,  a  modus  of  twelve  peace  an  acre 
for  meadow  and  pasture  land  was  6ent  to  a  jury,  and  tried  before  Mr.  Ja»- 
tioe  BuLLBa,  who  made  a  special  indorsement  of  tlie  vakie  of  the  lattd>  conr 
.ceiving  raiduiess  to  be  a  question  of  law }  but  the  court  very  prc^Mdy  hM 
that  that  was  an  erroneous  idea,  and  sent  it  to  a  new  trial. 

Now  supposing  a  series  of  cases,  since  liord  Chief  Baron  Ward's  time, 
to  have  establishad  that  the  court  has  a  discretion  either,  to  overrule  a  modus 
t>n  the  ground  of  raoknese,  or  to  s^nd  it  to  a  jury,  which  I  do  not  admit, 
how  ought  that  discretion  to  be  exercised  >  The  rule  laid  dovm  by  the 
court  of  common  pleas,  in  the  case  of  Pykev,  Dowling  (4)  is  this :  ''  Courts 
of  equity,  which  are  judges  of  both  tbe  fact  and  the  justice  of  the  case,  nuif 
certainly  overrule  a  modus,  where  they  see  that  the  internal  evidenoeagaiaat 
the  possibility  of  its  immemorial  existence  is  so  strong  that  it  would  be  nu- 
gatory or  oppressive  to  send  it  to  be  tried  by  a  jury."  And  nearly  the  same 
rule  is  laid  down  .by  Lord  MANsriELD,aad  adopted  by  the  house  of  lord^,  in 
the  case  of  Ttav^sr.Oxlon  (6).  "  It  is  not  because  the  weight  of  evidenee 
is  on  one  side  or  the  other^  that  the  right  is  to  be  determined  by  a  court  of 
equity.  1  know  no  case  where  a  court  of  equity  decrees  on  a  right,  that 
they  do  not  go  on  tiiis  ground,  that  it  is  dear  beyond  contradictiony  and  withr 
out  a  possibility  of  its  being  otherwise.  Kat  there  is  a  leaning  in  all-jariee 
to  determine  against  tithes :  therefore  there  are  many  precedents,  where 
upon  the  evidence  coming  home  quite  clear  upon  a  nwdus  set  up  or  a  right, 
a  decree  has  been  made  without  sending  it  to  a  jury." 
-  These  rules  lal<l  down  by  Lord  Makspielo,  chief  justice  of  the  court  of 

king-'s 
;  (1)  3  Atk,534.    jtiU^  p.  108.]  (4)  2  Bl.  Hep.  1267,    ^tUt,  p.  341. 

(3)  Pott,  Md. 
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kibg'8  benehi  adoptied  by  the  house  of  lords^  as  well  as  the  court  of  eommoa 
pleas^  are  suoh,  as  in  my  opinioa  ought  to  gOTera  this  court.  Noi?  eaa  any 
mau  say  (I  am  sure  I  cannot)  that  thsre  is  that  internal  evideaQe  against  the 
possibf^ty  of  the  immemorial  existence  of  moduset  of  2#.  and  1^.  6d,  per  acr^ 
for  tithe.bay»  that  they  ought  not  to  be  seat  tp  a  jury ;  it  is  a^mitte^  thp;^ 
the  evidence  in  the  cause  has  proved  a.  case  of  immemprial  prescription  % 
and  there  is  not,  as  I  understand^  a  titde  of  evidence  to  contradict  i^  none 
has  been  offered,  not  one  of  the  string'  of  old  documents  usually  given  in 
tithe  causes  has  been  given  in  this ;  so  that  I  have  no  evidence  to  go  upon 
in  opposition  to  these  moduHs  z  am  1  warranted,  then,  from  mere  fa^cy  a|id 
conjecture  about  the  valu^  of  mooey^  and  the  value  of  land,  and  of  other 
thiii^^  before  the  reign  of  Richard  X^  (of  which  I  cai^  know  pothiqg,) 
to  declare,  that  these  modtmts  cannot  have  existed  from  tiqus  immemoi:iajl  ? 
I  think  1  am  not.  The  quantum  of  a  ni^diu,  when  first  agreed  upon,  would 
depend  upon  a,  variety  of  qurcumstances,  such  as  the  quality  of  the  land,  its 
capability  of  improvement,  its  local  situation,  and  so  on,  of  which  I  caq 
know  nothing,  sitting  here  as  a  judge.  It  is  admitted  here  that  a  mqdi^id 
a  shilling  an  acriQ  is  good ;  now  all  these  lands  adjoin  to  one  anpthcrji  and  }t 
ifi  probable  that  th^  other  land>  which  is  governed  by  the  Modu$  of  two  shil-« 
liqgs,  is  twice  as  good  in  quality  as  the  land  covered  by  the  one  shilling 
modui ;  and  if  so,  what  objection  is  there  to  the  latter  modui  ?  If  the  one 
shilling  be  a  goo<l  tnodui  for  the  tithe  of  hay  for  the  worst  land  in  the  kiug- 
dom,  why  will  not  two  shillings  be  a  good  modu$^  for  the  best,  which  will 
produce  more  than  double  the  quantity  of  hay  ?  How  i|m  I  to  know  all 
those  circumstances,  which  must  necessarily  have  entered  into  the  qon-^ 
sideration  of  the  contracting  parties,  at  the  time  when  the  modusei  were 
agreed  upon  ?  Can  1  have  a  knowledge  of  them  by  intuition  ?  if  there  is  any 
instinct  in  the  court  of  exchequer,  I  can  only  say  that  it  has  npt  refached  me» 
yet.  Then,  in  the  case  of  Sanmrni  v.  Shawe  (1),  in  the  year  1738,  Lord 
Chief  Justice  WiLLBS,  speaking  of  the  doctrine  of  rank  modmet^  says,  "what 
is  it  founded  upon  \  That  it  is  not  likely  that  the  owners  of  lands  would, 
agree  to  pay  more  than  Uie  value  of  the  lands.  But  we  cannot  go  iipon. 
presumptiqns,  but  proof;  and  what  proof  is  there  of  the  valiie  of  lands  ia 
this  country  in  the  time  of  Richard  1.  ?  for  this  must  b«i  settled  as  well 
as  the  value  of  money."  This  case  has  been  treated  with  great. oonteipapt,. 
but  in  that  I  cannot  agree :  1  think  it  a  case  of  good  sen^  and  sound  law,' 
except  that  I  think  the  reporter  must  have  misunderstood  what  the  chief, 
justice  said  with  respect  to  prescription. 

If  I  am  to  decide  upon  fancy  and  coi^ecture,  let  me  consider  how  many, 
things  I  am  to  fancy  and  conjecture :  1  must  &ncy  and  conjecture  the  value 
of  money  in  Ridiard  l.*8  time;  I  must  £uicy  and  <;onjectura  the  value! 
of  land  in  general  at  the  same  period  ;  I  mnslnepit  fancy  and  conjecture  the 
value  of  land  in  thb  particular  place  \  I  must  also  fimcyand  conj^ture  ^he^ 
price  of  hay,  at  that  period,  in  this  .particular  place ;  I  must  fan^y  and  con- 
j.eQtui:e  the  state  of  cultivation  in  the  neighbourhood  of  that  place )  I  must, 
fancy  and  conjecture  what  people  would  give  with  a  view  to  future  improve- » 
ments ;  I  must  fancy  and  cc^jectur^  what  pious  men  would  have  given  by. 
way  of  benevolence  to  the  church ;  and  I  must  finally  fancy  and  cQGgectuie. 
(which  would  be  m  puzzling  a  fimc^^md  conjecture  as  any)  why  one  shjl- 
li^  an  acre  is  agocid  modu»  iof  some  lands,  and  2#,  an  acre  not  a  good: 
modu»  for  land  more  than  t^ice  as  good ;  in  short,  in^tead  of  determiniog 
seoimdum  aUegai^  el  probata^  which  I  take  to  be  the  oidy  rule,  .which  ought, 
to  govern  the  judge,  I  must  substitute  vague  imagination,  fancy,  Bfid  con-: 
jecti^K.    Lord  Euion,  in  the  ease  of  O'Connor  v.  CbqU^  {%)  coticlades  thus :/ 
'^  I  am  pot  at  liberty,  after  what  has  passed  in  i^rmer  cases;  ai^d  whatever? 
n^ay  be  iny  persuasion  as  to  the  truth  of  thiscaive^  to  say  4his  must  not  be 
tri^,    luTprmcar  v.  Jjtnram^  I  never  had  the  least  4oHbt  that  the  fa9diis  was^ 
top  rank  :  but  the  court  sent  it  to  an  issue.*'    He  thought  that  his  own 
imagination  and  persuasion  was  uQt  sufficient  to  r^Aise  an  Issue ;  all  thfse 

circumstances 
(1)  jittte,  p.  120.  (2)  6  Yes.  674.    Atite,  p.  498. 
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tiYcuoisbnced  are  fit- fair  the  consideration  of  a  jury,  a^d  that  is  (as  Lord 
Eldon  says)  the  constitntional  trnninal  for  the  trial  of  the  feet 

1^  is  very  remarkable  that  none  of  the  judges  who  have  upheld  this  doc- 
trine of  rankness^  have  ever  stated  to  us  upon  what  materials  they  founded 
their  opinions.  They  have  contented  themselves  with  saying,  oh,  it  is  too 
rank ;  no  such  thing  could  have  existed  in  the'  time  of  Richard  1 ; 
but  why  or  wherefore,  they  have  not  said.  I  have  endeavoured  to  collect 
some  materials  to  judge  by,  which  I  will  apply  to  the  decisions  in  Bensom  v. 
Watkins  (1),  Tbrriano  v.  Legge  (2),  and  Gale  v.  Carpenter  (8),  where  the 
ntodtaes  were  held  to  be  rank,  and  therefore  not  sent  to  a  jury  :  in  the  first 
the  fAodu9e$  were  five  shillings  an  aer«  for  wheat  and  rye,  four  shillings  for 
summer  com,  and  three  shillings  for  meadow,  in  the  second,  five  stnllings 
for  wheat,  2«.  6d.  for  other  grain,  2«.  M,  for  meadows  mowed,  1#.  Ad,  for 
upland  grass  grounds,  and  2«.  9d,  for  every  farrow  of  pigs.  In  the  third, 
2«.  for  all  grain  reaped  from  the  enclosed,  and  Is.  M.  from  the  common 
arable  land.  When  the  barons  of  tfaeexchequer  decided  those  cases,  I  should 
have  been  glad  if  they  had  stated  upon  what  data  they  came  to  their  con- 
clusion :  did  they  form  their  judgments  upon  the  value  of  com,  and  the 
quantity  that  an  acre  would  produce  before  the  time  of  legal  memory  ?  I 
will  examine  those  moduses  by  these  tests^  according  to  the  best  information 
which  I  have  been  able  to  collect. 

In  the  first  place^  let  us  see  what  is  to  be  collected  from  the  statute  law ; 
for  that  is  strict  legal  evidence.  In  the  statute  called  AgsiMa  pants  8f  cervmee, 
61  Henry  3d,  77  years  from  the  reign  of  Richard  1.,  the  prices  of 
bread  and  ale  are  regulated  according  to  the  prices  of  com.  It  begins  by 
providing,  that  when  a  quarter  of  wheat  is  sold  for  12  pence,  bread  shall 
weigh  so  much  \  when  for  18  pence,  so  much  ;  and  so  on  by  gradations  of 
6  pence,  till  it  comes  up  to  20«.  the  quarter.  This,  though  it  is  considered 
to  be  a  statute,  and  has  the  force  of  a  statute,  seems  to  be  only  an  exempli- 
fication of  ordinances,  made  by  the  kings  of  England  before  Henry  the 
3rd's  time ;  because  it  begins,  *'The  king  to  all  to  whom  these  presents 
shall  come  greeting.  We  have  seen  ordinances  of  the  assize  of  bread  and  ale, 
and  of  the  making  of  money  and  measures  made  in  the  times  of  our  proge- 
nitors sometime  kings  of  England,  in  these  words.  When  a  quarter  of  wheat," 
&c. :  and  the  conclusion  is ;  '^  Forasmuch  as  in  our  parliament  holden  at 
Westminster  in  the  first  year  of  our  reign,  we  have  granted  that  all  good 
statutes  and  ordinances,  made  in  the  times  of  our  progenitors  aforesaid,  and 
not  revoked,  shall  be  still  held ;  we  have  caused  at  the  request  of  the  bakers 
of  our  town  of  Coventry,  diat  the  ordinances  aforesaid,  by  tenor  of  these 
presents,  shall  be  exemplified.**  The  ordinances  here  exemplified  were 
made  at  difierent  periods  antecedent  to  Henry  the  Srd's  time ;  and  com- 
prehending without  doubt  the  reign  oiF  Ridiard  1.  and  his  predeces- 
sors, as  Richard  1.  died  only  seventeen  years  before  Henry  3.  began  his 
reign ;  so  carrying  if  beyond  the  time  of  legal  memory.  The  statute 
book  goes  no  forther  back,  than  Henry  3.  The  inference  fairly  to  be 
drawn  from  those  ordinances,  is,  that  the  price  of  wheat  had  fluctuated 
during  those  reigns  from  12rf.  a  quarter  to  20s.  because  the  scale  of  assize 
begins  at  1«.  and  goes  on  as  high  as  20«. 

I  have  also  looked  into  Fleetwood's  Chronieon  Preeiosum,  and  I  am  con- 
firmed in  my  idea  of  this  fluctuation  by  that  book,  for  he  says  in  1043  (146 
years  before  Richard  l.'s  reign)  com  was  so  dear,  as  no  one  ever  re- 
membered it  I  inasmuch  as  a  sester  of  wheat  was  sold  for  60  pence,  and  he 
says  a  sester  or  sextarius  was  what  we  now  call  a  quarter  of  wheat,  con- 
taining 8  bushels  :  he  cites  many  authorities,  and  at  last  he  concludes  in 
these  words,  *?  I  set  down  the  price  of  a  quarter  of  wheat  in  1043,  at  sixty 
pence  (4)."  In  1126,  which  w;as  64  years  before  Richard  l.'s  time, 
Fleetwood  says,  a  quarter  of  wheat  was  at  one  pound,  thero  was  so  great  a 

fitmine  : 
'■  (1)  Bunb.  10.  Ante;  vol.  1 .  p.  721 .     (2)  Amie,  p.  200.     (3)  ^nte,  p.  226.     (4)  Pi^  54. 


TITHE  CASfiS. 

tiunioe  :  but  two  other  authors  of  the  same  year,  say  it  was  sold  for  six 
shillings :  and  one  of  them  says  it  was  the  dearest  year  ever  known  in 
England.  In  1196  (which  was  in  Richard  l/s  reign)  there  was  so 
great  a  scarcity  of  corn,  that  at  Salisbury  a  sema  Cthat  is  a  quarter)  sold  at 
ISf.  4d. ;  and  in  1 197  it  was  sold  at  ISs.  Sd.  (I),  in  1202  (8  years  after 
Richard  J.  died)  there  was  so  great  a  scarcity,  that  a  quarter  of  wheat 
sold  for  more  than  I2s,,  and  in  1206  at  the  same  price :  Mr.  Stowe  says, 
the  ground  was  so  hard  that  it  could  not  be  tilled,  and  that  wheat  was  sold 
at  a  mark  the  quarter,  which  he  says  in  Henry  2.'s  days  had  usually 
been  at  one  shilUng :  I  think  he  was  mistaken  in  that,  I  think  it  never  was 
in  Henry  2.*8  time  so  low  bs  a  shilling.  In  1223  wheat  sold  at  V2i. 
a  quarter ;  in  1237  it  came  down  to  3#.  4d. ;  in  1246  it  was  so  dear  as  Mis. ; 
in  1247  it  was  V6s.4d,  ;  and  in  1257  it  was  IL  4<.  a  quarter  (2)  ;  and  so  at 
different  prices,  bringing  it  down  to  later  periods.  And  in  the  25th  of  Ed- 
ward 3.,  (1350)  there  is  a  statute  regulating  the  wages  of  servants, 
in  which  it  is  directed,  that  masters  may  pay  their  servants  either  in  money 
or  wheat,  at  their  election ;  reckoning  the  wheat  at  lOd.  a  bushel,  that  is 
6$.  Sd.  a  quarter :  and  in  1436  the  statute  of  the  15th  of  Henry  the  6th,  chap. 
2,  enacts  that  when  corn  was  at  a  small  price,  viz*  wheat  at  6f.  8«f.  and 
barley  at  3«.  the  quarter,  then  it  may  be  carried  forth  of  the  realm  without  a 
licence.  All  these  instances  prove  how  very  unsettled  the  prices  of  com 
were  in  those  ancient  reigns,  and  how  very  much  they  fluctuated.  Before 
the  reign  of  Ricliard  1.,  wheat  was  5*.  and  6s,  a  quarter,  and  accord- 
ing to  one  historian,  it  got  up  to  a  pound  a  quarter ;  in  his  reign  it  was 
13f.  4d,  and  18«.  Sd,  a  quarter ;  and  three  years  after  his  death  12f. 

Having,  with  a  tolerable  degree  of  accuracy,  ascertained  the  value  of  a 
quarter  of  wheat,  before  the  time  of  legal  memory ;  the  next  question  is  how 
many  quarters  of  wheat  an  acre  will  produce  ',  I  believe  from  3  to  5  quar- 
ters ;  but  taking  4  quarters  as  an  average  >  and  supposing  the  composition 
to  be  made  when  wheat  was  at  5^;.  a  quarter,  the  value  would  be  4  times  5, 
which  would  be  20#. ;  the  tenth  of  which  would  be  2s,  3  then  where  is  Che 
improbability  of  a  modus  being  made  of  2«.  an  acre  on  enclosed  land,  and 
Is.  6d.  on  the  open  field  land  >  And  yet  the  court  of  exchequer,  in  Gale  v. 
Carpenter,  determined  it  to  be  rank  :  the  farmer  would  have  the  advatitage, 
for  he  would  have  the  straw  into  the  bargain.  I  am  afraid  the  barons  who 
determined  that  case,  in  their  eagerness  to  subvert  moduses,  looked  only  at 
one  side  of  the  question.  Supposing  the  composition  made  when  wheat 
was  at  some  of  the  higher  gradations  of  price,  upon  the  scale  of  the  assiza 
pants  ',  suppose  it  to  be  at  HU,  a  quarter  and  4  quarters  from  an  acre,  that 
would  be  40f.,  the  tithe  of  which  would  be  4^.  per  acre  at  the  least;  but  I 
think  more,  considering  the  value  of  the  straw,  and,  perhaps,  a  further  im- 
provement of  the  land,  or  advance  in  the  price  of  the  commodity ;  even  with- 
out taking  into  consideration  any  benevolence  towards  the  church. 

With  respect  to  hay  tithe,  we  have  no  statute,  by  which  we  can  fix  the 
price  of  hay  :  nor  can  I  trace  the  price  of  it  further  back  than  1445  ;  ac- 
cording to  Fleetwood,  hay  by  the  load  was  Zs,  6^H.  in  1445  (3) ;  tliis  I  think 
was.  a  low  price;  because  wheat  in  that  year  was  4s,  Sd,  a  quarter,  and  oats 
2».  :  so  that  it  was  much  lower  than  it  had  been  before  Richard  the  Ist's 
time ;  then  may  we  not  conclude  that  hay  at  this  time,  1445,  was  much 
lower  than  in  antecedent  reigns ;  however  in  1445  hay  was  Ssl  S\d,  -,  in  1475 
a  load  of  hay  was  Ss,  Sd.  ;  in  1498,  Ss,  2d,  Mr.  Stowe  sajrs,  hay  was  usually 
is.,  but  now  it  was  lOs.  or  \2s, ;  in  1505  a  load  of  hay  was  Ss. ;  in  1510 
9s.  i  in  1560  a  load  of  old  hay  was  i2s.  Sd,,  new  hay  Ss,  Sd, ;  in  1561  a  load 
of  hay  was  \Ss.  4d,  (4).  Supposing  the  price  of  hay  to  be  so  high  t>efore 
the  time  of  Richard  i.,  as  in  1505,  and  we  have  no  reiison  to  think  it 
was  not,  (in  Pole  v.  Gardiner,  it  is 'said  that  in  ancient  times 'meailow  lands 
were  of  much  greater  value  than  in  later  time8)2«.  an  acre  would  be  a  mode- 
rate moilus ;  but  taking  the  price  of  a  load  of  hay  at'  the  Idwest,  3«.  6icf:per 
load,  an  acre  of  good  meadow  land  will  produce' two  ions  of  hay,  that  Would 

make 
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1811.  make  four  loa()A  y  aod  I  have  no  doubt  it  would  id  thia  verjr  place, 
HBATUN  Doooaster  -,  supposing  tlie  land-lx^der  had  reckoned  upon  four  loads  of  hay 
that  would  amount  to  144.  '2d  ^  the  tenth  of  which  would  be  U.  M.,  would 
not  any  man  think  be  ha|d  noade  a  good  bargain  at  3«.  an  acre,  to  be  rid  of 
the  trouble  of  setting  ou^  tith.e,  and  considering  the  benefit  of  the  maoore 
and  fut^rp  improvements.  If  you  take  it  at  the  higher  rates  of  0*^  and  Sir.  and 
12«.  Qd.  a  load>  and  we  hav^  no  eyidence  to  the  contrary,  he  would  hare  a 
good  bargain  indeed  at  2tv  an  acre  :  then  who  can  coascientiottsly  say,  that 
from  the  intrinsic  evidence  a  moclu^  of  2j.  for  the  tithe  of  the  produce  of  hay 
from  ap  acre  of  lai^dy  might  not  have  a  legal  origin  ?  I  think  it  might,  and 
I  wish  any  one  whp  thinks  the  contrary,  would  state  some  daia  upoo  wludi 
he  goes^ 

bate  V.  Hodge9{i)  has  been  cited,  in  which  case  it  is  said  to  hare  been 
admitted^  that  1^.  for  tithe  hay  wa3  too  nusk )  it  is  clear  that  those  who  so 
said,  or  so.  admitted,  knew  nothing  of  the  subject  they  were  speaking  upoo, 
but  ma^e  an  ignorant  guess  of  something  they  were,  not  at  all  acquainted 
with.  I  have  not  the  least  doubt,  but  that  meadow  land  grew  as  much  hay 
before  the  time  of  Richard  1.,  as  it  has  since  *,  and  that  in  many  parts,  and 
particularly  in  the  rich  meadows  near  Doncaeiter,. an acreof  Umd  produces 
from  three  to  four  loads  of  bny»  or  thereabouts  ;  that  before  the  time  of 
Richard  1.  hay  sold  at  6«,  a  load,  and  that  is  a  sufficient  ground  to  snj^iort 
a  modus  of 2s.  an  acre  for. hay;  but  if  you  allow  for  benevolence  to  the 
church*  there  cannot  be  thq  leaat  doubt  ahnut  it.  To  eaiculate  moctoes 
upon  the  pecuniary  repts  reserved  for  lands  in  ancient  times,  is  very  falla- 
cious indeed ;  the  pecuniary  rents  were  very  small,  but  tlie  render  of  spe* 
cifrc  produce,  as  com,  cattle,  poultry,  &c.  and  in  personal  services,  was 
gre^t ;  to  cilculate.  the  rent  at.  any  time,  is  extremely  ervoneous,  and  upon 
this  error  many  cases  of  rankness,  I  dare  say,  have  proceeded  :  it  \ma  been 
goQcludedj  tjiat  because  the  modus  -exceeded  the  rent,  it  was.  rank ;  that  was 
JVir*  Justice  Powkll's  idea,  an^l.tbis  arises,  from  not  considering  what  tithes 
are ;  tithes  are  a  t^th  of  the  whole  produce  of  the  landj  withoot  makiag 
^ny  deducUeu  ;  if  the  tenant  is  to  pay  rent  equal  to  the  whole  prodvce  of 
the  land,  how  is  he  to  pay  the  expeiice  of  managing  the  fiftrm,  and  to  pay  all 
§orts  of  taxes,  and  to  maintain  his  fanuly }  It  has  been  reckoned,  that  a 
fiirm  ought  to  produce  three  rents,  one  to  the  landlord,  one  for  the  ex- 
pences  of  cultivation,  and  one  far  the  support  of  the  tenant  and  bis  family ; 
th^t  may  be  calculated  too.high,  buft  at  least  it  ought  to  be  two  rents;  upos 
such  a  oslculatiott  it  has  become  a  general  rule  that  a  fifth,  not  a  teaHi^  of 
arable  land  is  aUowed»  in  lieu  of  tithes.. 

It  h^  been  urged,  that  a  jury  cannot  form  a  better  judgm^it  than  the 
court,  and  tluit  a  jury  is  a  tribunal  totally  incompetent,  I  am  of  a  difiereirt 
opiuioQL.  1  think  it  is  not  only  a  oonstitutional  tribunal,  but  that,  with  the 
assistance  of  a  learned  judge,  and  with  the  advantage  of  vied  voce  ezamina* 
tion,  a  jury  are  more  competent  to  decide  the. fact  than  this  court,  upon 
depositions  which  are  most  imperfectly  taken.  1  tim  therefore  of  apinioa 
that  an  issue  sboidd  be  directed  to  try  all  these  moduses. 

Gbaham,  Baron.— >My  brother  ^oon  has  already  stated  the  questions 
that  arise  in  this  case,  and  I  shall  not  touch  at  all  upon  the  operation  of 
this  district  modus,  as  it  is  called  ;  because,  if  1  am  right  in  conceiving  a 
vsodu8<d\U*  to  be  too  large,  thai  payment  applies  to  the  district  which 
embraces  that  question ;  and  therefore,  if  that  modus  is  not  good,  the  ex-^ 
tension  of  it  will  of  coarse  fail }  on  the  other  hand,  if  the  fiiM/ti#  is  hdd  to 
be  a  fit  sul^t  for  enquiry  before  a  jury,  that  questbn  will  be  open  upon 
such,  an  enquiry*  Upon  the  subf act  therefore  of  these  moduses^  taking  tlraas 
of  two  shilUpgs  and  eighteea  pence  aa  acre,  where  the  payments  are  oom* 
parativaly  large^  anAare  lost  in  antiquity,  I  am  aware  that  great  judges  have 
difffured  with  respect  to  ascertaining  the  relative  value  of  money ;  bat  it  has 
always  struck  me  to  be  bdow  the  gravity  of  a  court  of  justice,  vrhere  the- 
raajtter  is  too  haitl  for  their  own  consciences,  to  send  itto  a  jury^  tasee  how* 
they  can  better  dispose  of  it. 

X  (1)  Bnnbi  125.    Jnt€,  voL  1.  ^  7W. 
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Now  the  question  at  thid  day  oiiiBt  be  to  know,  in  the  first  place,  how  far 
the  judges  have  gone,  and  how  far  they  ought  to  go.  No  man  I  think  can 
contend  that  the  question  of  rankness  no' longer  exists ;  there  must  be  some 
limit  beyond  which  the  court  cannot  go ;  which  limit  must  he,  where  there 
is  no  room  left  for  rational  conjecture  ;  and  my  argument  will  be  to  shew, 
that  the  present  payments  are  of  that  nature :  for  that  they  exceed  all  other 
modvses  that  have  been  established,  must  be  admitted.  Now  in  order  to  do 
this,  I  must  look  with  some  particularity  at  the  cases  my  brother  Wood  has 
mentioned.  But  1  cannot  help  saying,  wiien  I  assume  the  fact  that  rankness 
is  still  a  subsisting  doctrine  of  a  court  of  equity,  that  I  cannot  think  it  was 
a  doctrine  first  invented  by  Chief  Baron  Ward.  It  is  impossible  to  suppose, 
if  Chief  Baron  Ward  was  the  first  person  who  introduced  a  question  of  this 
sortj  that  it  cotlld  have  been  taken  up  by  as  great  judges  as  ever  sat  in  this 
country.  But  even  be  it,  that  he  had  used  that  expression  fot  the  first  tipie, 
the  question  is,  was  it  a  novel  question  in  courts  of  e<|uity,  that  a  modus 
was  too.  high  to  be  valid  ? 

I  own  it  dees  appear  to  me,  that  that  ca^e  in  1652,  was  a  very  extraor- 
dinary case,  and  I  am  perfectly  at  a  loss  to  conceive  how,  in  the  case  of 
Chapman  v.  Smith,  when  Lord  Hardwicke  directed  so  many  inquiries  to  be 
made,  in  order  to  ground  his  decree,  a  JHodus  of  Is.  *ld.  for  lands  in  the  very 
district  to  which  the  modus  before  him  related,  namely  the  district  of  Rom- 
ney  Marsh,  where  the  parson  himself  had  sued  for  the  establishment  of 
If.  2d,  an  acre,  could  have  escaped  attention.  It  does  strike  me  that  there 
must  have  been  something  in  that  authority  that  was  intrinsically  defective  -, 
because,  if  it  is  considered  as  a  determined  case  that  a  modus  of  Is,  2d,  had 
been  established,  it  strikes  me  as  a  very  odd  thing  that  Lord  Hardwicka, 
with  all  the  inquiries  he  directed,  should  have  overlooked  it  >  it  therefore 
seems  to  me,  that  that  case  did  want  authority  at  that  time  of  day ;  it  seems 
to  have  been  a  case  of  that  sort,  where  the  rector  mistaking  his  rights,  the 
parishioners  feH  themselves  disposed  to  let  him  go  on  with  the  mistake  -, 
and  ^erefbre,  that  either  there  wat^  some  collusion  upon  that  occasion,  or 
that  the  parson  was  in  an  error,  which  it  was  not  to  the  interest  of  the  occu- 
piers of  the  land  to  rectify  (I).  In  this  case  of  Chapman  v.  Smith  {2),  a 
modus  of  Od.  per  acre  for  marsh  land,  except  when  sown  with  corn  or 
planted  with  hops,  was  not  determined  without  trial ;  but  it  turned  out  that 
it  was  in  fiact  a  strong  case,  witli  respect  to  hops  being  plants  of  a  modern 
introduction,  which  gave  it  the  air  of  a  modern  composition ;  and  Lord 
Hardwickb  felt  the  force  of  the  argument  arising  from  the  comparative 
value  of  money,  because  9d,  an  acre,  according  to  my  idea,  could  not  stand 
that  criterion  ;  and  he  introduces  the  distinction  that  has  been  since  adopt- 
ed, but  which  1  cannot  say  I  feel  very  much>  between  a  modus  for  the  land, 
or  a  hrui'modus,  and  a  modus  for  a  specific  thing ;  but  Lord  Hard- 
wickb, in  following  this  distinction  of  a  ffurm-modtt«  and  a  modus  for 
a  specific  thing,  considers  it  as  a  mere  matter  of  fact  proper  for  a  jury. 
"Now  it  is  pretty  clear>  that  at  this  time  of  day.  Lord  Hardwickjs  had 
not  arrived  at  that  clear  and  sound  conclusion  which  all  the  courts 
have  since  come  to.  In  that  instance  he  grounds  himself  particularly 
upon  the  case  of  Giffard  v.  Webb,  But  in  Bishop  v.  Chichester,  in 
which  case  the  same  modus  was  set  up.  Lord  Thurlow  (and  no  per- 
son perhaps  had  more  considered  the  subject  than  he  had)  said,  that  ^*  the 
rankness  of  a  modus  depended  upon  the  history  of  money,  and  certainly  was 
in  itself  a  question  of  fiict,  and  not  of  law ;  but  that  although  it  were  a 
question  of  fact,  it  was  a  question  which  the  court  had  often  decided  ;  that 

this 

(1)  It  is  observable  in  tlie  case  of  iSimn-  ticed  by  Lord  Hardwickb  in  his  jodgment 

nock  v«  Higgbuon,  that  no  counsel  appeared  in  the  case  of  Chapman  ▼.  Smith,  it  is  pro - 

ibr  the  defendant,  which  macb  corroborates  baUe  that  the  inquiries  upon  that  occaiion 

what  Mr.  Baron  Graham  here  says  of  that  did  not  extend  beyond  the  court  of  chance  ry , 

case.    But  this  observation  will  not  apply  and  the  manuscripts  of  Lord  Chief  Baron 

to  the  eases  referred  to  in  note  (3),  p.  619.  Ward. 
'From  none  of  these  cases  having  been  no-  (2)  2  Ves.  506*   Ante,  p.  Ul. 

,    vol..  II.  as. 
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this  modus  wns  notoriously  rank';  and  if  so  there  was  no  reason  why  a  comi 
of  equity  should  direct  an  issue  to  try  a  fact,  of  which  it  was  perfectly  satis- 
lied.*'  When  the  case  oi  Askew  y,  Greenhow  came  before  this  courts  we 
were  pressed  with  contradictory  authorities,  and  we  thoug^ht  it  better  to  di- 
rect an  issue ;  but  )  own  the  result  of  that  was  not  satisfactory  to  me ;  and 
when  the  cause  came  on,  the  learned  judge  who  tried  it,  Mr.  Baron  Sutton, 
put  it  very  strongly  to  the  jury  that  it  exceeded  the  scope  of  all  probability, 
and  even  was  next  to  impossible,  that  the  price  of  a  lamb  should  be  at  tha( 
time  of  day  2*.  6d.,  and  accordingly  he  left  the  jury  with  this  very  strong 
direction  3  and  they  adopted  his  opinion,  finding  a  verdict  for  the  defendant. 
Upon  that  occasion  there  was  afterwards  an  application  to  this  court  for  a 
new  trial,  upon  the  ground  that  the  learned  judge,  in  bis  direction  to  the 
jury,  had  declared  his  opinion  much  too  decisively,  and  had  left  no  exercise 
of  judgment  to  the  jury ;  the  court  however  refused  a  new  trial,  and  held 
that  the  judge  had  not  exceeded  his  province.  Now  when  I  find  that  in  a 
case  of  this  sort,  the  only  effect  of  sending  the  question  to  be  tried  by  a  jury, 
is  that  the  judge  should  most  authoritatively  state  what  the  law  is  upon 
the  subject,  that  the  thing  is  not  only  without  the  verge  of  probability,  but 
even  of  possibility  ;  it  is  strange  to  send  that  to  a  jury  which  is  no  question 
at  all  for  a  jury.  When  one  considers  the  expence  of  sending  these  ques- 
tions to  a  jury,  if  the  court  has  a  distinct  opinion  of  its  own,  it  is  bound  to 
do  that  which  it  has  a  right  to  do,  to  deliver  that  opinion  ;  and  not  only  has 
the  court  a  constitutional  power  to  decide  it  in  the  first  instance,  but  the 
parties  have  a  right  to  ask  for  the  opinion  of  the  court. 

The  same  modus  came  before  the  court  of  common  pleas  in  the  case  of 
Pyke  V.  Dowling  (1),  upon  a  case  directed  by  Lord  Chancellor  BATouasT ; 
but  he,  though  undoubtedly  a  man  of  great  learning,  and  very  great  ex- 
perience, had  precluded  the  question,  by  the  manner  in  which  he  nent  it} 
and  the  certificate  of  the  judges  of  the  court  of  common  pleas  is  deciaive  to 
shew,  that  t)iat  court  considered  itself  as  concluded  upon  the  question  of 
rankness  ;  for  undqubtedly  the  question  of  rankness  is,  and  can  oidy  be  used 
to  shew  that  the  payment  is  not  immemorial. 

All  these  cases  agree  that  rankness  is  a  question  of  fact  \  but  that  it  is  not 
therefore  exclusively  the  province  of  a  jury,  especially  where  aU  this  is  to 
be  left  to  the  hazard  of  conjecture,  and  that  conjecture,  attended  with  a  less 
accurate  knowledge  of  the  premises  from  which  the  conclusion  is  to  b^ 
drawn.  I  a^ree  mpst  cordially  with  my  brother  Wood,  that  where  any 
thing  is  to  be  expected  from  parol  evidence,  where  apy  thiqg  is  to  be  ex- 
pected from  trying  the  credit  of  witnesses,  of  which  we  cannot  judge,  or 
where  any  thing  is  to  be  expected  firom  local  peculiarities,  of  which  perhqis 
we  cannot  here  judge ;  most  unquestionably  in  every  case  of  that  sort,  this 
court  would  be  induced  to  say,  let  this  case  h^ve  those  lights  thrawp  upon 
it  which  evidence  before  a  jury  may  throw  upop  tl^e  question.  But  1  wouU 
ask,  what  circumstances  are  there  uppn  the  present  occasioid,  that  should 
incline  us  to  send  it  to  a  jury  ?  The  question  stands  purely  npon  the  value 
an4  largeness  of  the  sums  ;  there  is  indeed  the  possi|»le  ciccuntstanjce  of  the 
Ipcal  vcdue,  firom  the  excellence  of  these  meadows  5  hut  ip  my  ai]guo]tent|  I 
lyould  make  every  possible  allowance  fpr  that,  «n4  the  coiut  noiay  ma&e 
every  allo^yance  for  that,  with  a  vie^  to  judge  of  the  rankness  or  nqn-rank- 
n^ss  of  the  modus;  because  if  tb^  moduses  were  not  in  thi^pr  own  nature 
such,  as,  with  reference  to  the  time  when  they  were  supposed  to  h^ve 
taken  place,  to.  exceed,  I  h^d  almost  said,  ev^ry  possible  vaJ^u^  that  the 
bes^  p^ture  l^d  in  thi^  eoun.ti^  wpuld  prpduce,  that  wou^ld  \ft  ii  reason  fqf 
Sj^nding  them  to  a  jury. 

It  appears  from  almost  every  decree  in  this  court,  clearly  ^  prpYJncc  of 
the  court  to  determine  originally  upon  matters  of  fact  f  the  oourt  does  it  in 
almost  every  instance  j  there  is  i^ot  a  case  that  conges  before  it,  in  which 
this  court  must  not  look  to  see  wh|it  are  t^ie  facts  of  the  ca^e,  before  they 
can  look  at  the  equity  that  arises  out  of  thepi ;  and  in  all  the  nnmerpus 
cases  that  have  come  before  thi^  court,  there  is  scarcely  one  decrae  ia  a 

(1)  2  Bis.  Rap.  1257.  ^M/«,p.341.  hundred 
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hundred  which  is  not  founded  upon  the  detennini^on  of  the  focts  by  the 
court,  without  sending  ihem  to  a  jury.  .  The  only  question  is  this,  can  the 
cowt  he satisM  about  the  feds?  for  if  the  court  be  satisfied  aKopt  the 
facts^  that  is  all  the  cpurt  is^bounO  to  look  to.  The  court  sends  a  case  to  a 
jury  men^ly  fcir  its  own  information^  aqd  |o  satisfy  its  own  conscience.  And 
niy  brother  Wood  has  quoted  that  which  J  mean  very  much  to  rely  upon. 
The  court  of  common  pleas  in  Pfk^  v.  Dowlmg  aay,  courts  of  equity  are 
judges  both  of  the  fects  and  the  law^  and  may  certainly  overrule  a  modut, 
where  they  sea  that  the  internal  evidence  against  the  possibility  of  its  im. 
memorial  ei^istence  is  so  strongs  that  it  would  be  nugatory  or  oppressive  to 
send  it  to  be  tried  by  a  jury  $  and  Mr.  Justice  Bi^ackstonis  also  cites  cases 
which  strike  me  as  bearing  very  strongly  upon  the  present. 

1  thi^k  it  was  in  the  case  of  Pole  v.  Gardiner  (1),  that  the  counsel  in  the 
argument,  for  the  first  time,  in  the  house  of  lords,  introduced  the  sugges*^ 
tion  that  the  owner  of  the  land  might  in  ancient  times,  fVom  pious  motives, 
have  made  a  beneficial  bargain  for  the  clergy.     And  in  the  case  of  Atkins 
▼.  Lord  Willougkbif  de  Broke  (2\  my  Lord  Chief  Baron  did  give  a  sanction 
to  the  argument  undoubtedly,  and  supposed  it  to  be  justly  applicable  to  all 
cases  pf  this  sort  ^  but  that  would  destroy  the  distinction  which  this  court 
h^  always  been  amdoiis  to  preserve  between  madutes  and  compositionareal. 
And  it  seems  to  me  to  be  out  of  the  course  of  hnmaa  transactions,  to  sup< 
pose  that  the  occupiers  of  land  would,  instead  of  a  good  baigain,  set  about 
making  charitable  donatioju ;    beeause  one  catinot  but  conceive,  that  a 
charitable  donation  of  that  sort  would  at  least  have  the  motive  with  it,  and 
the  character  due  to  a  charitable  donation.    Therq  is  always  in  those  cases 
an  ostentation  mixed  with  it  $  and  it  does  seem  strange  to  give  it  the  air  of 
a  legal  rightf.  which  would  have  the  effect  of  defeating  every  trace  of  its 
original  composidon :  and  therefore  it  does  seem  to  me  to  be  straining  the 
thing,  very,  much,  and  I  ventai^e  to  say  that  it  is  not  a  safe  and  a  sure 
ground  ;  for  notwithstanding  the  confidence  which  judges  ei^press  in  the 
opiiMons  of  a  jury,  because  very  few  indeed  have  been  the  occasions  on 
which  they  have  been  able  to  perceive  injuries  a  reluctance  to  receive  fh>m 
the  judge  any  instructions  he  can  give  them  ;  yet  in  every  case  of  this  sort^  in 
cases  of  payuMnts  having  subsisted  for  a  very  limg  time,  and  in  which  every 
man  feels  a  hardship,  I  do  say,  notwithstanding  the  hi^  opinion  I  entertain 
for  thedtfusioa  of  juries,  that  upon  occasions  of  this  description,  I  think  no 
parson  could  be  possibly  safe  in  the  hands  of  a  jury,  who  are  to  be  told> 
here  is  a  paynsMUt  of  two  shillings,  whidi  haa  subsisted  160  years,  and  when 
it  arose  yon  may  presume  a  bounty  was  intended  ;  for  in  such  a  case  2s.  an 
acre  will  stand,  and  10«.  an  acre  will  stand.    It  therefore  strikes  me  that 
this  is  not  a  feir  ground  to  proceed  upon.    You  are  to  courider,  was  this  a 
Ciir  bargain ;  can  you  In  your  oonsdence  say,  you  believe  the  payments  of 
&.  an  acre^  at  the  period  to  which  these  fects  refer,  were  made  in  the  view 
of  a  feir  bargain  ?    1  think  that  is  always  the  true  question,  addressed  m  the 
first  instance  to  the  court,  and  I  say,  without  fear  of  contradiction^  this  court 
has  unquestionably  not  only  the  power  of  deciding  upon  the  question  of  ikct 
as  to  this  sort  of  ranknesa ;  but  I  say  it  is  a  duty  imposed  upon  the  con- 
science of  the  court  to  give  ihe  party  the  benefit  of  that  opinion,  without 
sending  him  to  a  jury,  who  may  he  blinded  by  some  wild  coojeoture,  which 
cannot  rest  upon  any  fouadatbn.     In  the  case  of  0* Connor  v.  Cooke  (3), 
which  was  a  wodus  of  20/.  a  year,  for  all  the  tithes  of  400  acres  of  land, 
and,  therefore,  considerably  lower  than  the  present  modmee,  yet  we  know 
that  Lord  Eldom  felt  a  great  deal  of  reluctance  to  do  what  he  did  up09  that 
occasion ;  and  he  sent  it  to  a  jury  because  there  might  be  intervening  cir- 
cumstances where  explanation  was  requisite  to  be  given,  and. many  local 
circumstances  that  might  tend  to  tiurow  light  upon  the  subject.   In  all  sudi 
case?  th^  court  aays,  let  every  light  be  thrown  upon  them  that  is  possible ; 
but  when  a  dry  question  is  presented  to  the  coiurt  for  their  judgment,  I  have 

never 

(ly  Jink,  vol.  1,  p.  675.  (2)  /inig,  p.  406.  (3)  6  Vet.  666^    Ante,  p.  49^ 
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IQll/  never  felt  an  argument  yet  to  conviiice  me^  that  we  are  to  give  up  the  pri- 
H£AToN  vilege  of  our  better  judgments^  in  order  to  sead  it  to  a  jury,  who  are  mucb 
less  capable  of  judging  than  we  are  with  the  collective  assistance  of  the 
court.  It  is  true^  we  have  the  power^  if  the  jury  do  wrong,  to  grant  a  new 
trial ;  if  they  run  astray  upon  sonie  conjectures  of  their  own,  the  court  may 
say  we  will  Fend  it  to  a  new  trial,  toties  quotiet,  till  the  jury  come  to  the 
conclusion  that  we  think  is  the  right  one  •  but  perhaps  the  consequence 
would  be,  that  the  parties  would  spend  the  remainder  of  their  days  in  gaoL 

Though  I  cannot  touch  the  modus  of  one  shilling,  it  is  not  that  I  do  not 
feel  that  my  argument  will  touch  the  one  shilling,  as  well  as  the  other  mo- 
duses  ;  but  I  am  precluded  from  going  into  that,  from  its  liaving  been  sa 
governed.  Yet  these  are  strong  grounds  for  a  judge  to  say,  hitherto 
you  have  gone,  but  you  shall  go  no  further  ;  there  must  be  some  limita- 
tion, and  now  is  the  time  for  that  limitation.  Can  you  go  to  4«.,  or  where 
are  you  to  stop  \  That  we  are  to  stop  somewhere  is  clear,  or  else  we  do 
most  unquestionably  confound  that  well-known  distinction  between  a  moduf 
decimandi  and  a  composition  real,  which  are  very  different  things. 

Another,  and  undoubtedly  the  main  ground  of  my  reasoning,  is,  that 
which  my  brother  Wood  has  been  extremely  accurate  io  dissecting ;  and  he 
will  forgive  me,  when  upon  the  subject  of  vaiue  by  reference -to  these  an- 
cient documents,  for  saying  that  he  is  mistaken,  when  he  calculaites  upon 
one-tenth  of  the  value  paid  at  that  time  |  the  rector  is  not  entitled  io  the 
tenth  of  the  hay,  he  is  not  entitled  to  the  making  of  it,  the  thatdiing  it,  the 
Cutting  it  and  carrying  it  to  market,  and  all  those  sort  of  things ;  1  should 
be  disposed  to  say  that<even  according  to  those  calculations,  they  would  have 
been  vastly  beyond  the  footing  of  a  fair  bargain ;  but  I  do  not  mean  to  go- 
into  it  so  particularly.  I  go  no  further  back  than  the  &th  and  G€tk  of  £d.  6., 
c.  14.  s.  13.  by  way  of  general  illustration  of  what  was  the  ordinary  value  of 
a  quarter  of  wheat  at  that  time  of  day.  With  respect  to  the  ancient  docn^ 
ments  alluded  to,  we  cannot  but  suppose,  that  the  one  extending  the  scale 
from  one  shilling  to  twcnty]was  to  embrace  all  those  peculiar  circiHnsUuiee& 
which  did  undoubtedly  take  place  in  those  periods,  not  only  from  the  revo- 
lutions in  the  country,  but  from  the  voyages  to  the  Holy  Land :  and  it  i» 
also  perfectly  known  that  a  year  did  occur  in  which  there  was  nearly  a  fiunine 
inthe  land  :  but  you  are  to  look  at  the  fair  and  average  pricey  and  it  s^ 
pears  to  me  to  be  an  extremely  plain  result  from  this  statute,  that  a  quar- 
ter of  wheat  at  that  time  of  day  rarely  exceeded  Ss,  M, 

It  is  undoubtedly  upon  these  grounds  that  I  do  profess  some  ikgreeof 
confidence  in  the  opinion  I  have  formed ;  but  it  is  Aot  upon  that  conelu-. 
sion  alone,  but  upon  what  the  court  has  done.  The  ^ease  of  Chapman  v. 
Smith  no  man  can  read  without  seeing  that  Lonl  Hardwickk  was  straining 
his  own  ingenuity.  The  cases  that  have  been  decided  upon  the  subject  of 
rankness  x)f  2«.  «nd  1«.  6d.,  even  for  com,  have  never  been  quarcaMed  with, 
or  even  disputed ;  they  have  been  acquiesced  in  and  acknowledged  by  the 
courts  in  subsequent  times.  So  therefore  the  cases  stand,  and  I  have  no 
difficulty  in  saying,  there  must  have  been  something,  radically  wrong  about 
it,  that  a  man  should  be  filing-a  bill  for  a  modw  of  U.  2«f.  for  the  tithe  which 
was  worth  to  him  at  least  lOs.,  and  this  struck  me  as  an  extmordiiiary 
thing  ;  but  except  that  case,  there  is  not  one  single  case  which  has  carried 
it  above  is.  per  acre  for  hay  only,  the  land  still  remaining  liable  to  the  tithe 
of  wool,  •  of  lamb,  and  every  other  prsdial  tithe,  and  liable  likewise  to  an 
agistment  tithe. 

Macdonald,  Chief  Baron.  I  shall  for  many  reasons  state  the  grounds  of 
my  opinion  very  shortly.  My  brother  Wood  has  stated  the  case  so  cou«- 
spicuously,  that  I  shall  consider  the  facts  of  the  case,  and  aO  the  circum- 
stances belonging  to  it,  as  perfectly  femiliar  to  every  one.  1  take  the  short 
question  to  be  this,  whether  there  beany  period  between  the  shilling,  which 
has  been  already  established,  and  which  I  shall  speak  to  presently,  and  a 
«um  amounting  to  the  value  of  the  thing  at  the  end  of  the  I2th  century  ? 
Now  it  seems  to  me,  after  the  struggle  that  has  taken  place  in  this  court 

and 
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and  in  the  court  of  chancery^  labouring  ivith  the  greatest  ingenuiiy  to  get 
at  the  possibility  of  one  shilling  being  payable  as  a  modus  decimandi  for  a 
part  of  the  produce  of  an  acre*  of  land,  (for  the  hay  is  no  mopej  to  go  50 
per  cent  beyond  that  in  one  insliance,  and  100  per  cent,  in  another^  would 
be  going  too  far }  and  that  therefore  the  court  exercises  its  jurisdiction  very 
properly  in  stopping  where  it  does. 

In  the  case  of  Pole  v.  Gardiner  {V),  thb  court  held,  that  I2d,  an  acre  for 
meadow  land'>  and  8^.  for  high  meadow^  were  bad  moduses ;  and  though  the 
house  of  lords  reversed  the  decree,  tkey  nevertheless  forbore  to  give  the 
costs.  I  might  draw  this  conclusion-  from  that,  namely,  that  they  thought 
It  a  question  of  very  great  difficulty,  and  one  which  the  parties  were  war- 
ranted in.  bringing  before  their  lordships.  In  the  case  of  fVehb  v.  Giffdrd  (2), 
86f.  a  lamb  was  held  good  in  this  court,  and  afterwards  affirmed  in  the 
house  of  lords ;  hat  Lord  Chancellor  Thorlow  ventured  to  giye  a  di£ferent 
bpinion,  1  dare  say  expecting  that  a  decision  of  the  lords  would  be  taken  a 
second  time  upon  it.  In  Bate  v.  Hodges  (3),  one  shilling  for  hay  and  all  small 
tithes  except  hops,  was  held  good;  but  that  wae  decided  after  very  con- 
siderable fluctuation  of  opinion,  and  the  opinion  was  qualified  at  last  with  a 
species  of  protest  against  this  being  a  proper  modus  in  the  case  of  hay  alone. 
In  Chapman  v.  Smith  (4),  Lord  Hardwicke*8  mind  was  greatly  agitated, 
though  the  modus  there  set  up  was  only  t^d,  for  the  tithe  of  hay  and  pas- 
ture, and  all  small  tithes,  except  flax,  hemp,  and  hops.  In  that  case  he 
sent  for  and  had  the  benefit  of  the  notes  of  Lord  Chief  Baron  Ward  ;  and 
it  is  observable,  tliat  he  rested  upon  two  of  the  cases  I  have  alreiidy  men- 
tioned, from  which  it  is  clear  that  he  did  not  think  those  cases  were 
little  to.  be  regarded.  The  ciise  of  Pyke  v.  Dowlmg  (5)  is  the  next,  and  t 
have  been  informed  by  a  person  who  attended  very  much  in  the  court  of 
chancery,  that  when  that  case  was  sent  from  the  court  of  chancery,  worded 
as  it  was,  to  the  court  of  common  pleas,  there  was  rather  a  kind  of  smile 
m  Westminster- hall ;  because  the  question  furnished  its  own  answer  una- 
voidably. In  Markkam  v.  Huxley^  (6),  it  was  one  shilling  for  a  day's  math  ^ 
tiiat  was  also  supported,  the  day's  math  or  half  the  Cheshire  acre  being  80 
rods  of  (M  square  yards  each,  which  answered  to  one  shilling  for  rather 
more  than  an  English  acre.  In  the  case  of  Gale  v.  Carpenter  (7),  we  find 
the  first  instance  of  an  attempt  to  set  up  two  shillings ;  but  that  was  not, 
as  in  the  present  case,  for  hay  alone,  but  it  was  for  a  commodity  infinitely 
more  valuable,  for  all  grain  from  enclosed  lands,  and  I8d.  for  common 
field  lands  3  and  the  decree  against  those  moduses  was  acquiesced  in  with- 
out appeal.  In  the  case  of  0* Connor  v.  Cooke  (8),  it  is  clear  that  Lord  £li>on, 
hi  his  own  private  judgment,  considered  a  modus  of  one  shilling  as  a  mon- 
strous pa)inent :  but  that  he  could  not  go  against  wliat  had  been  done  so 
frequently  by  the  court,  and  therefore  felt  himself  compelled  to  send  the- 
one  shilling  to  an  issue. 

Now  finding  no  resting  place  whatever  beyond  this  shilling,  I  cannot 
think  m^'self  warranted,  after  so  much  difficulty  on  the  part  of  Lord  Uard- 
wiCKR,  and  after  so  much  difficulty  on  the  part  of  a  succession  of  judges^ 
in  cases  of  one  shilling,  to  add  to  it  in  one  case  50  per  cent,  and  in  the 
<)tfaer  100  per  cent!  when  the  possibility  of  9d,  and  a  shilling  have  been 
doubted  by  the  greatest  lawyers.  These  therefore  are  the  reasons  which' 
satisfy  mc  that  these  two  ^nodvses  ought  not  to  go  to  a  jury.  Would  to  God^ 
that  this,  or  some  such  case,  might  go' to  the  house  of  lords,  and  then  we 
shall  learn  where  we  arc  to  stop,  if  they  will  vouchsafe  to  tell  us.  For  the> 
present  I  mean^to  stop,  till  1  am  better  informed,  at  those  limits  to  which, 
(he  court  of  exchequer  and  the  court  of  chantery  have  hitherto  arrived,  not 
without  great  difficulty  and  great  doubt. 

I  have  consulted  with  my  brother  Thomson  upon  the  subject,  and  he  is 
of  the  same  opinion.  £,61- 

(1)  I  Bro.  P.C.  214.  ^Hic,  Tol.  I.  p.  675.  (5)  2  Bl,  Rep.  1257.  '^n/e,  p.  341. 

(2)  4  Bro. P.  C.  212^    Jute,  p.  28.  (6)  Post,  Add. 
*  (3)  Bnnb.  125.    AnH,  vol.  1.  p.  787.                (7)  Amt^  p.  226. 

(4)  2Ve8.  506.    AtUt,  p.  141.  (8)  6  Ves.665.    Awte^  p.  498. 
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^®^^-  E.  51  Geo.  3.    1811.    Scacc. 

'^"^^  Bennett  v.  Neale  and  others.     [Wightw.  324.] 

The  court  will  HpHIS  was  a  bill  for  tithes,  filed  bj  the  rector  of  the  parish  of  SkeffingtoOji 
U«uc  to  try  a  *"  **^^  county  of  Leicester^  and  the  defendants  by  their  answer  daimed 

composition  ^^  ^^  exempted  froni  the  payment  of  all  manner  of  tithes,  arising  from  the 

real,  where  the  lands  in  question  (about  700  acres),  save  and  except  a  certain  modiu,  or  an- 

defendant  haa  cient  composition,  or  rate,  or  customary  payment  of  401.  per  annum,  payable 

o Jly*allegJd"  half-yearly  at  Lady-day  and  Michaelmas-day,  old  style. 
modus.  ^^^  ^^^  defendants  it  was  contended,  that  the  notice  given  in  this  case  to 

A  general  al-  dissolve  the  composition,  supposing  it  to  be  a  mere  temporary  payment , 

legation  in  the  ^as  insu£Scient,  being  to  determine  the  composition  ^  at  and  from  the  25tk 

the  defendants  ^^^  ^^  March,  when  your  year  therein  will  expire ;"  and  it  was  insisted 

could  not  be  af-  ^^^^  ^^^Y  ^^^  entitled  to  take  the  objection  now,  having  in  their  answer 

fected  by  the  Stated,  that  they  could  not  be  affected  by  the  notice  in  any  way»  which  gave 

noti<5e  in  any  the  plaintiff  to  understand  that  they  intended  to  object  to  the  notice  in  every 

w^,  IS  not  a       possible  way :   and  that  they  miffht  make  that  objection,  however  incon- 
sufficient  inti-       S  ^     ^      -^i.  /u  *     i?  ^u  ^  ■  i        i?         *.v  r  ^^ 

mation  to  the      sistent  with  the  rest  of  the  answer,  was  clear  from  ue  cases  of  Aaam$  y. 

plaintiff  that  Waller  {\),  and  Bishop  v.  Chichester  (2)< 

the  defendants  Macoonali),  C.  B.  By  the  plaintiff's  proceeding  afterwards,  it  is  impos- 
^^°^^/"*^^.^  sible  that  he  could  be  aware  of  your  intending  to  object  to  the  insufficiency 
fid^ncy  of  the*  ^^  ^^  notice.  The  question  then  is,  whether  the  court  will  admit  of  an  ant- 
notice,  biguoua  notice  of  your  intention.  Now  such  an  equivocal  expression,  as 
The  answer  to  that  in  the  answer,  cannot  be  considered  as  a  sufficiently  clear  intimation  to 
*  ?^?  ^^  d^  ^^^  plaintiff,  that  the  defendants  intended  to  rely  oH  the  insufficiency  of  the 
bcread,Though  notice. 

the  original  bill       The  objection  was  over-ruled. 

and  answer  On  the  part  of  the  plaintiff,  a  bill  filed  by  a  former  rector,  and  the  answer 

wereread,there    ^q  j^^  ^^^^  1,^^^^  .  j^^  Qpg^  attempting  to  read  a  cross  bill  and  answer,  be- 

furthe^  pro*  ^^    tween  the  same  parties,  it  was  objected  that  the  answer  could  not  be  ad- 

ceedings  on  the    mitted,  being  evidence,  for  the  party,  by  the  party  himself. 

cross  bill  and  For  the  plaintiff  it  was  utged,  that  this  might  be  taken  as  part  of  the 

answer.  proceedings  in  the  former  cause. 

Thomson,  B,    When  issue  is  joined,  or  any  decree  is  made,  you  take  the 
bill  and  answer  as  introductory  to,  and  explanatory  of  the  decree ;  but  here 
it  does  not  appear  that  any  thing  was  done  upon  the  cross  bill  and  answer. 
The  objection  was  allowed. 

The  Solicitor- Oenerat,  Dallas,  and  Dowdeswell  £ot  the  plaintiff.  The  pay- 
ment of  40/.  per  annum  for  700  acres  of  land  would  amount  to  much  more 
than  Is,  per  acre  $  the  court  therefore,  notwithstanding  the  continuity  of 
payment,  would  be  bound  to  decree  an  account,  because  of  the  rankness  of 
the  modus  attempted  to  be  established.  But  independently  of  ihis,  we  shew 
by  documentary  evidence;  that  long  since  thtf  time  of  legal  memory,  the 
value  of  the  whole  living  did  not  amount  to  half  that  sum.  In  the  taxation 
of  pope  Nicholas  it  was  valued  only  at  18/.  Qs*  8d.  In  the  ecclesiastical  sur- 
vey,  in  the  year  1344,  at  20  marks :  and  in  the  ecclesiastical  survey^  under 
the  act  of  Henry  8,  in  the  year  1526,  at  12L  iZs.  9d*  -,  and  no  argument 
can  be  drawn  in  fevour  of  the  modus,  from  constant  payment,  as  the  pre- 
sumption that  might  arise  from  that,  even  if  admissible,  would  avail  nothing 
here,  where  it  is  rebutted  by  these  documents.  But  the  plaintiff's  case  does 
not  rest  here,  for  that  this  is  no  valid  modtis  is  put  out  of  all  doubt  by  the 
proceedings  in  a  cause  in  this  court,  in  the  year  1715,  upon  a  bill  filed  by 
Broome  the  then  rector,  and  a  considerable  land^owner  in  the  parish,  against 
R.  Bearne  (3),  for  the  tithe  of  Grange  Wood  -,  who  in  his  answer  set  up  the 
payment  of  10/.  as  the  fourth  part  of  this  40^1.^  and  it  was  in  evidence  in  that 
cause  that  150  years  before  that  time,  upon  the  enclosure  of  part  of  the  lord- 
ship 

(1)  Pc$i,  A44.  (2)  l^oiU  Md.  (3)  2  Wood,  27.    Brumme  r.  JBearm. 
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slvip  of  Skefflngtoti,  an  agreement  1ms  made  between  the  then  rector        1811. 
and  the  proprietors,  that  a  cotDposition  of  40/.  should  be  paid  in  lieu  of  all      bbxnbtt 
tithes  arising  from  all  the  new  enclosures.     Under  all  these  circumstances, 
it  is  iihpossible  to  day  that  this  is  a  good  modus. 

Dauneeyf  Leach,  and  Heald  for  the  defendants.  This  is  clearly  either  a 
modus,  or  a  composition  real ;  our  evidence  is  decisive  primd  facie  evidence 
of  a  modus,  and  though  the  amount  may  a  little  exceed  is,  per  acre,  yet  it 
is  not  so  very  rank,  that  the  court  will  at  once  make  a  decree  against  it, 
without  first  directing  an  issue.  But  it  is  said,  that  the  former  suit  in  this 
court  has  destroyed  this  modus ;  if  so,  it  has  also  laid  suflScient  ground  for 
presuming  a  composition  real ;  in  such  cases  it  is  enough  if  the  court  can 
see  that,  from  whence  they  may  presume,  that  a  deed  once  did  exist ;  here^ 
by  the  plaintiff's  own  evidence,  the  existence  of  the  payment  is  shewn  prior 
to  the  restraining  statutes  of  Elizabeth ;  from  that  evidence,  the  rector  and 
ils  parishioners  were  clearly  negotiating  about  the  tithes  of  the  lands  in- 
tended to  be  inclosed ;  it  is  fair,  therefore,  to  presume,  that  the  patron  and 
ordinary  consented  to  the  agreement.  Franklin  v.  Holm^  (1),  Sawbridge  v. 
Benton  (2),  and  Oxendon  v.  Skinner  (3). 

Wood,  B.  Do  you  not  presume  an  endowment  from  usage  in  favour 
of  a  vicar  ;  and  why  not  presume  a  composition  real  from  usage  against 
him  (4)  ? 

It  may  perhaps  be  said,  that  we  shall  not  be  permitted  to  go  into  another 
defence,  besides  that  upon  the  record,  and  that,  upon  this  answer,  we  can- 
not now  set  up  a  composition  real }  but  this  case  comes  in  &ct  to  the  same, 
as  the  cases  of  Ekins  v.  Dormer  (5),  and  Scott  v.  Fenwick  (6).  We  have 
set  up  a  modus,  but  the  plaintiff  has  rebutted  that,  by  shewing  the  payment 
to  be  a  composition  real ;  under  such  circumstances  the  court  cannot  decree 
an  account  -,  the  plaintiff,  therefore,  must  either  have  his  bill  dismissed,  pr 
consent  to  an  issue. 

The  Solicitor-General  in  reply.  This  is  a  bill  simply  for  an  account  of 
tithes,  and  our  case,  which  id  the  common  law  right  of  the  rector,  is  ad- 
mitted by  the  defendants ;  the  onus,  therefore,  of  proving  an  exemption  from 
it,  lies  upon  them ;  they  are  bound,  in  controverting  this  common  law  right, 
to  set  out  in  their  answer  the  grounds  of  their  defence ;  here  we  are  ap- 
prised, that  they  intend  to  rely  on  an  immemorial  payment,  and  they  must 
rely  upon  that  alone  :  we  have  shewn,  that  the  payment  originated  since  the 
time  of  legal  memory  ;  and,  by  so  doing,  have  negatived  their  only  claim 
to  an  exemption  from  the  payment  of  tithes  in  kind,  namely,  the  immemcf. 
riality  of  that  payment.  It  was  then  argued,  that  it  was  competent  to  them 
to  set  up  a  new  defence,  arising  out  of  our  evidence  >  but  it  is  clear,  that 
up&n  these  pleadings,  they  cannot  set  up  a  composition  real ;  nor  upon  any 
pleadings  whatsoever  can  they  establish  a  composition  real  in  this  parish. 
in  the  cftses  cited,  the  substance  of  the  defence  was  laid  in  the  answer ;  the 
anfiount  of  the  modus  is  a  matter  of  no  consequence,  the  defence  being  of 
the  same  description  ;  here  the  attention  of  the  plaintiff  was  only  called  to 
an  immetnorial  payment ;  it  would  be  taking  him  by  surprize  to  admit  the 
defendants  now  to  set  up  a  real  composition  ;  it  would  in  fact  be  to  intro- 
duce a  new  subject,  no  where  to  be  found  in  the  answer.  But,  even  if  the 
court  could  upon  these  pleadings  enter  into  that  question,  still  the  defend- 
ants ought  to  prove  all  the  requisites  for  a  composition  real ;  where  a  money 
payment  has  not  immemoriality  attached  to  it,  the  court  has  never  been 
satfsfied  with  the  mere  proof  of  constant  payment,  even  though  prior  to  the 
fesfrcnning  Statutes :  they  have  uniformly  said,  that  a  bad  modus  should 
not  shelter  itself  under  the  cloak  of  a  composition  real. 

Though  modus  and  composition  real  are  in  their  origin  the  same,  yet  the 

court 

(1)  PMt,  Add.  Scott  ▼.  Airef,  anU,  p.  342. 

(2)  JnU,  p.  400.  (5)  Anie,  p.  108. 

(3)  Pott,  Add.  C6)  F«i/,  Add. 

(4)  On  the  doctrine  of  presumption,  tee 
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court  has  always  required  something  more  in  support  of  >  the  more  modem 
payment,  than  in  the  case  of  a  modus ;  and  they  jnetiuire  more  than  lias  been 
proved  in  this  case  ;  you  must  either  shew  the  deed,  or  give  positive  proof 
of  its  former  existence :  here  the  court  are  called  upon  to  presume  it,  thoug^h 
no  traces  whatsoever  are  shewn :  but  courts  only  presume  deeds  to  have 
existed,  when  necessary  for  the  legal  enjoynoent  of  a  right ;  never,  when> 
as  in  the  present  instance,  the  legal  enjoyment  might  have  been  without 
deed*  In  Franklin  v.  Holmes,  Lord  Mansfibld  only  says»  that  he  is  not 
SHtisfied,  that  they  cannot  prove  a  composition  rea(,  by  presuming  the  deed  $ 
the  doctrine  of  presumption  was  a  favourite  doctrine  with  him ;  and  surely  a 
loose  note  of  a  dictum  of  his  cannot  be  opposed  to  the  positive  authority  of  Mr. 
Justice  Heath,  and  to  the  authority  of  Mr.  Baron  Eyre  in  the  case  of  /7ay- 
wood  V.  Nichols  (2),  and  to  the  cases  of  Robinson  v.  ^ppietom  (3)  and  Smith 
v.  Goddard;  especially  as  Lord  AJansfirlp  in  Haywood  v.  Nichols  said,  that 
he  considered  the  distinction  between  a  modtis  and  a  composition  real  to  be 
settled.  The  circumstances  of  the  cases  of  Sawbridge  v.  Benton,  and  Oxen- 
don  v.  Skinner,  were  very  different  from  the  present. 

The  court  this  day  delivered  their  judgment. 

Wood  B.  This  is  the  case  of  a  bill  filed  by  the  plaintiff,  as  rector  of 
Shefiington.  against  the  defendants,  as  occupiers  of  land  in  that  parish,  for 
an  account  of  tithes  ;  the  defendants  set  up  an  immemorial  modus  of  40/.  a 
year^  in  lieu  of  the  tithes  of  the  ancient  enclosures,  containing  about  70O 
acres.  Witnesses  have  been  examined  on  both  sides ;  and  the  plain titT,  in 
order  to  negative  the  immemoriality  of  the  modus,  has  produced  evidence  to 
prove,  that  this  payment  originated  in  an  agreement  between  the  rector  and 
parishioners,  within  the  time  of  legal  memory  -y  and  that  evidence  seems  to 
carry  the  agreement  back  to  a  period  before  the  restraining  statute  of  Eli* 
zaheth  :  upon  which  the  defendants*  counsel  contend,  that,  although  this 
evidence  negatives  a  prescriptive  modus,  it  yet  affords  a  ground  to  presume 
a  composition  real  (meaning  a  perpetual  composition,  made  between  the 
reign  of  Richard  1.  and  the  l^Ui  of  Elizabeth),  and  that  as  this  appears 
from  the  plaintiff's  own  evidence,  the  court  ought  to  send  the  question  to  a 
jury  to  be  tried.  And  one  general  and  important  question  has  been  argued  ^ 
and  that  is,  whether  usage  and  continual  payment  alone,  are  not  sufficient 
evidence  to  be  sent  to  a  jury  -,  and  from  which  they  may  presume,  that  such 
a  composition  real  did  exist,  as  the  origin  of  such  usage  and  payment. 

Upon  this  first  point,  as  well  as  upon  some  others  ;  the  rankness  of  sbo- 
ditscs ;  and  the  not  presuming  a  grant  against  a  lay  impropriator  from  us^ge 
and  enjoyment ;  it  is  my  misfortune  to  differ  in  opinion  from  some  deci- 
sions of  this  court,  not  from  captious  motives,  but  from  a  conscientious  con- 
viction, that  those  decisions  are  not  founded  upon  the  true  principles  of  law 
and  justice  ;  and  therefore  I  feel  it  my  duty  to  endeavour  to  effect  a  resto- 
ration of  the  law  to  its  true  constitutional  and  legitimate  standard  :  when  f 
shall  be  told  by  the  highest  court  of  judicature  in  this  kingdom,  assisted  by 
the  other  judges  of  Westminster  Hall  (as  I  suppose  that  assistance  would 
be  called  in),  that  the  decisions  I  oppose  are  right  ^  I  shall  then  acquiesce 
and  couform  to  them.  1  have  already  given  my  opinion,  in  the  case  of  the 
Attorney 'Genera  I  to  the  Prince  of  Wales  v.  Sir  John  St,  Aubyn  andothers(3)4 
that  a  court  of  equity  cannot  try  a  mere  legal  title,  but  that  it  must  be  tried 
at  common  law  by  a  jury.  I  have  given  my  opinion  in  the  case  of  HecUon  ▼. 
Cooke  and  others  (4),  that  courts  of  equity  cannot  try  questions  of  customs  or 
prescription,  but  that  they  must  be  sent  to  be  tried  by  a  jury.  And  I  must 
here  make  one  remark,  that  my  meaning  may  not  be  mistaken  in  one  point* 
that  I  may  not  be  supposed  to  be  contending,  that  courts  of  equity  are  not 
judges  of  tlie  facts,  as  well  as  of  the  equity  of  a  case  ;  for  I  do  not  contend 
for  any  such  thing :  undoubtedly  in  general  they  are  judges  of  the  fBCts, 
upon  which  the  equity  is  raised ;  they  could  not  otherwise  exercise  their 
itirisdiction.  My  proposition  was,  and  is,  that  there  are  certain  branches  of 
the  law,  that  are  not  within  the  jurisdiction  of  courts  of  equity  j  namely, 

legal 

(1)  Post,  Add,  (2)  Post,  Add,  (3)  Wiglitw.  S30.  (4)  ^i»/f ,  p.  610, 
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legal  titles,  cnstoms  and  prescriptions^  which  must  be  tried  by  a  jury.  It  f» 
the  right  and  priyilege  of  the  subject  to  have  them  tried  T>y  the  common 
law^  and  by  a  jury  ;  confirmed  to  the  subject  by  the  great  charter  of  our 
liberties,  and  many  subsequent  statutes ;  and  when  such  questions  occur  in- 
cidentally in  a  court  of  equity,  the  court  ought  to  transmit  them  to  their 
proper  tribunals  for  decision,  and  to  have  those  decisions  returned  to  them 
to  proceed  upon :  in  other  cases,  courts  of  equity  may,  or  may  not,  send 
.disputed  hcts  to  a  jury,  according  as  they  do,  or  do  not,  find  any  difficulty 
in  determining  the  facts  themselves ;  and  that  is  what  is  properly  called^ 
sending  it  to  a  jury  to  inform  the  conscience  of  the  court.  But  if  it  is  meant, 
that  it  is  to  depend  upon  the  conscience  of  a  court  of  equity^  whether  the 
subject's  l^al  title  to  fals  freehold,  or  to  his  customs  or  prescriptions,  shall 
be  determined  by  the  common  law  and  a  jury :  with  humble  deference,  I  say, 
that  is  not  the  law  and  constitution  of  England. 

With  respeet  to  the  present  question,  before  I  proceed  to  exmnine  it,  it 
may  be  necessary  to  define  what  is  a  composition  real,  and  what  is  a  modus ; 
they  are  one  and  the  same  thing  in  their  nature  and  substance,  though  com- 
mencing at  different  periods ;  a  modus,  is  a  composition  made  between  the 
parson,  patron,  ordinary,  and  land  owners,  before  the  reign  of  Richard  1., 
whereby  the  latter  agreed  to  pay  the  parson,  for  the  time  being,  for  ever,  a 
certain  sum  of  money,  or  other  thing,  in  lieu  of  tithe  >  a  composition  real  is 
the  same  sort  of  agreement  made  between  the  same  parties,  after  the  begin- 
ning of  the  reign  of  Richard  I.,  and  before  the  Idth  of  Elizabeth  >  up  to 
which  period  such  compositions  might  be  made.  The  period  of  commence- 
ment then,  is  the  only  diiference ;  the  former  it  is  admitted  may  be  proved 
by  usage  alone,  the  latter  it  is  contended  cannot* 

In  this  case  I  shall  confine  myself  to  the  question,  whether  usage  alone  is 
evidence  of  a  composition  real,  meaning  always  in  using  that  term,  a  com- 
position, legally  made  between  the  reign  of  Richard  I .  and  the  L3th  of  Eliza- 
beth ;  I  will^  first  of  all,  fidly  and  fairly  state  all  the  cases  I  have  met  with, 
from  which  the  ^negative '  of  that  proposition  is  attempted  to  be  sustained, 
with  such  observations  as  occur  to  roe  upon  them  \  and  shall  then  proceed 
to  answer  them.  The  first  is  that  of  Robinson  v.  AppieUm  (I) ;  and  the 
whole  case,  as  it  is  reported  in  Gwillim,  is  this  :  *^  Bill  for  tithes.  The  de- 
fendant set  forth  a  retd  composition  made  before  the  time  of  queen  Eliza- 
beth between  the  parson,  patron,  ordinary,  and  occupiers,  by  which  an  acre" 
(meaning  I5.  an  acre)  **  was  agreed  to  be  paid  in  lieu  of  tithe  hay,  on  the 
lands  through  the  district  of  Disforth  in  the  parish  of  Topcliffe  in  Yorkshire. 
All  tlie  evidence  in  the  cause,  so  far  as  it  went,  tended  to  prove  a  modus. 
The  court  were  of  opinion,  that  though  in  a  case  of  it  real  composition ,  it  is 
not  necessary  to  produce  the  deed  of  composition,  yet  there  must  be  evi- 
dence tending  to  shew  that  such  a  deed  had  been  executed  3  whereas  the 
evidence  in  this  case  went  to  shew  a  prescriptive  payment  or  modus,  which 
ought  not  to  be  confounded  with  a  real  composition.  Decree  for  an  account 
of  tithes  in  kind.  And  in  Smith  v.  Qoddard  at  Serjeants -inn  hall,  at  the  sit- 
tings after  Michaelmas  term  in  the  same  year,  the  same  point  was  deter- 
mined.** This  case  is  reported  also  in  Wood,  and  there  it  does  not  appear 
that  the  composition  was  pleaded  with  that  formality,  as  stated  in  the  report 
in  GwjUim ;  it  is  stated  thus ;  *'  That  there  was  within  the  said  township  a 
real  composition  of  12  pence  an  acre,  payable  at  Christmas  yearly  to  the 
proprietors  of  the  said  tithes  in  lieu  of  all  tithe  hay  growing  therein  :"  he 
does  nbt  take  the  least  notice  of  the  ground  upon  which  the  decree  was 
founded.  The  decree  appears  to  be  signed  by  Smith,  chief  baron,  Eyrb  and 
HoTRAU,  barons.  This  case  in  Gwillim  is  reported  from  a  manuscript  note, 
but  whose  note  it  was,  nobody  knows  3  it  appears  to  have  been  decided  with- 
out any  argument  of  counsel }  any  cases  cited  to  support  it,  or  any  discus- 
sion upon  it  j  without  any  time  being  taken  to  consider  it,  and  by  three 
judges  only :  and  the  case  of  Smith  v.  Goddard  followed  in  the  sam^  way. 

(I)  4  Wood,  10.    Post,  Mi. 
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It  has  btien  implicitly  followed  since,  and  I  will  state  what  I  find  reported 
on  that  head. 

The  first  case  was  in  the  jeat  following  (1778),  Haywood  r.  Nichols  (I) 
hi  the  king's  bench,  tried  before  Mr.  Baron  £tre  upon  the  curcait  (one  of 
the  bsrotis  who  concurred  in  the  decision  in  RobiMon  v.  Appleton)  :    "This 
was  a  feigned  issue  founded  upon  an  enclosure  bill  to  try,  1st,  whether  the 
sum  of  4/.  paid  in  Keu  of  the  tithes  of  a  farm  was  paid  as  a  modta  in  lien  of 
the  tithes  \  2d,  whether  it  was  paid  as  a  composition  real  ?"  '*  Baron  £tbb 
t^ld  the  jury,  that  whefe  there  was  no  other  evidence  given  than  that  of  a 
certain  annual  sum,  it  must  be  considered  as  a  proof  of  a  moths,  and  was 
not  suf&cient  to  prove  a  composition  real/*     The  jury  found  a  verdict  for 
the  modas :   There  Was  a  motion  made  for  a  new  trial  upon  the  ground  of 
rankness ;  and  the  case  of  Smith  v.  Goddard  was  cited  by  Adair,  as  deter- 
mined at  the  sittings  after  the  then  last  Michaelmas,  term,  where  a  modus 
was  proved  to  have  been  fiaid  regularly  for  150  years.   The  defendant  after- 
wards varied  his  case,  and  instead  of  stating  it  to  be  a  modus  wished  to  state 
it  as  a  composition  real,  but  the  court  would  not  grant  an  issue  upon  that 
grdund,  but  only  whether  it  was  «f  %nodut  or  ndt,  because  the  mere  fisot  of 
payment  was  ncf  <ividence  of  a  real  eomrposition ;  Lord  Manbfibliv  says,  **  to 
Hvkp^oit  an  Uninterrupted  usage  you  presume  any  thing,  I  take  the  distinc* 
tkm  between  a  tnodus  and  a  real  composition  to  be  settled,"  that  is  a  part 
that  has  been  relied  upon>  ''  There  is  a  great  difference  between  a  modus 
Which  is  rank  upon  the  face  of  it,  ami  which  is  to  be  made  so  by  evidence } 
as  if  the^e  were  tf  modus  of  One  shilling  for  a  sheep,  that  would  be  rank  upon 
thd  face  of  it.*'    It  has  been  arguett,  that  Lord  Mansfibld  recognized  Mr. 
Baron  Etre*$  distinction  bHficen  the  evidence  to  prove  a  modus  and  a  real 
composition  :  it  is  impossible  he  could  mean  any  such  thing,  wlien  in  the 
pi'eceding  sentence  he  s^ays :  to  support  an  uninterrupted  usage  you  pre* 
snme  any  thing  \  would  he  not  then  have  excepted  the  composition  real  \  all 
that  he  meant,  1  am  persuaded,  was,  that  there  was  this  distinction,  in  the 
ciefinition,  between  the  modus  and  a  composition  real ;  with  respect  to  the 
one,  that  \i  was  of  prescriptive  antiquity,  and  that  the  other  was  made  after 
the  time  of  legal  memory,-  and  before  the  restraining  statute ;  and  if  that  had 
been'  his  meaning,  which  is  contended  for,  could  he  only  3  years  afterwanls, 
III  FrankUn  v.  Holmes,  have  said,  that  he  was  not  satisfied  that  a  composition 
real  Bfiight  not  be  proved  by  usage  alone  }  In  Gnrillim  there  is  a  note  upon 
the  cade  of  Haywood  t.  NiehoUs,  wher^  Smith  v.  Goddard  is  quoted ;  and  the 
note  is  this,  "  Lord  Chief  Baron  told  Bui^lbb  Justice,  that  this  case  of 
Sinith  V.  Godddrd  Was  detertnined  on  the  particular  circumstances  of  it,  and 
rio  general  rule  was  laid  down  ;*'  the  fair  inference  to  be  drawn  from  this 
IS,  that  Ml*.  Justice  Bui#lbk  was  surprised  at  the  decision,  and  had  been  to 
the  chief  brti*on  to  inquire  about  it,  and  had  got  that  answer  }  and  the  an- 
swer !anf]iorted,  that  no  such  general  rule,  as  that  a  composition  real  could 
not  be  pi^vdd  by  Usage  alone,  was  laid  down. 

Th^  next  case  is  that  of  Frankiik  v.  Holmes  (2),  which  was  an  action  tried 
before  Mr.  Justice  Hbatm  at  Oxford  -,  and  the  pleadings  contained  three  ia- 
sties.  '"  The  first,  tb  try  whether  one  John  Pearce,  and  all  his  ancestors, 
whose  heir  he  then  was,  from  time  immemorial  had  been  used  to  pay  to  the 
king  and  his  royal  predecessors  the  10th  of  the  rectory  of  Warpsgrave,  and 
that  in  consideration  thereof,  the  said  John  Pearce,  and  all  his  ancestors, 
&c.  had  received  and  taken  to  his  and  their  own  use  all  and  singular  the 
tithes  both  great  and  snuall  arising  within  the  said  parish  of  Watspsgrave  : 
the  second,  to  try  whether  by  some  ancient  real  composition  the  owners  or 
occupiers  <^  lands  within  th^  parish  had  from  the  making  of  such  real  com- 
position, paid  the  owners  of  the  said  tithes  the  sum  of  20/.  in  Hen  and  cobi- 
pensation  thereof  $  and  the  third  issue  was  to  try  whether  an  ancient  modus 
6t  jirescription  of  20/.  wa^  in  lik«  maimer  paid  and  payable  for.  the  said 
tithes."  Upon  tbe  trial  of  the  cause  the  eomiSel  entirely  abandoned  the  third, 
and  acknowledged  that  they  could  not  support  the  first  issue>  unless  the 

judge 
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judge  would  endorse  on  the  postea  maoiher  right,  if  the  jury  sbodld  find  it  s 
which  the  judge  refused  to  do :  and  upon  opening  the  evidence  in  support 
of  the  real  codlpodtion,  which  Was  attempted  to  b«  maintained  by  ike  testi'^ 
mony  of  witn^ses,  in  such  manner  as  prescriptive  rights  are  usually  provedi 
the  judge  asked  whether  there  was  any  evidence  other  than  the  proof  of 
payment  by  the  testimony  of  living  witnesses,  whence  a  presumption  might 
arise  or  an  inference  be  drawn,  that  the  composition  in  question  existed  be- 
fore the  restraining  statute  of  i3th  of  Elizabedi ;  and  upon  being  answered 
in  the  negative,  the  plaintiff  was  nonsuited  ;  and  upon  the  motion  for  a  new 
trials  Lord  Mansfiblo  said,  "  Kone  of  the  issues  were  tried.  The  reason 
why  tlie  second  was  not  tried  is,  that  they  cannot  prove  a  real  composition 
by  presuming  a  gtant  before  the  18th  of  Elizabeth :  but  I  am  not  satisfied  of 
that.  The  judge  thought  he  could  not  endorse  a  different  custom,  where 
kn  issue  is  directed,  without  an  order,  ^t  ought  to  be  endorsed,  and  valeat 
^fuanUm  valere  potest"  The  rule  for  a  new  trial  was  made  absolute.  In 
this  case  yon  have  the  authority  of  the  judge  at  nisi  prius,  adopting  the  de* 
termination  of  the  court  of  exchequer,  and  on  the  other  hand  Lord  Mans* 
viELD,  chief  justice  of  the  court  of  king's  bench  (and  in  wliich  we  may  fairly 
presume  the  rest  of  that  court  concurred)  expressing,  that  he  is  not  satisfied 
with  that  determination,  and  sending  it  to  a  new  trial.  This  case  incoutro- 
▼ertibly  proves,  that  Lord  Mansfield  could  not  three  years  before,  in  Hay" 
wood  V.  Nichols,  mean  to  say,  that  a  real  composition  could  not  be  proved  by 
presuming  a  grant  from  usage. 

The  next  case  is  Heathcote  v.  Mainwarmg  at  the  Rolls  in  1701  (1),  and  the 
whole  we  know  of  that  case  is  this :  **  In  this  case  it  was  stated  by  Mr. 
JJoyd^  and  admitted  by  the  counsel  for  the  defendant,  that  in  the  case  of 
Robinson  v.  Appleton,  and  in  Hawes  v.  Swaine,  exchequer  sittings  after 
Trinity  term  1789,  it  was  settled  that  a  composition  real  could  not  be  esta- 
blished, without  shewing  the  deed  by  which  it  was  created,  or  proving  the 
actual  existence  of  such  a  deed  ^  for  otherwise  every  had  modus  would  be 
set  up  as  a  real  composition ;  aqd  there  would  be  no  line  drawn  between 
them  -f  and  the  Master  of  the  Rolls  agreed  this  to  be  so.'*  Now  this  case 
imports  no  more,  than  that  counsel  on  one  side  state,  and,  the  other  admit, 
that  such  a  point  had  been  determined  in  the  exchequer ;  and  the  Master  of 
the  Rolls  agreed  that  it  had  been  so  determined :  how  the  question  arose  does 
not  appear  $  there  was  no  discussion  of  the  point,  nor  any  determination 
confirming  it ;  there  was  the  mere  statement  of  a  case,  that  had  been  de- 
cided in  the  exchequer ;  and  the  Master  of  the  Rolls  assented,  tliat  it  had 
been  so  decided. 

There  is  another  case  of  Sawbridgev.  Benton  (2),  in  the  exchequer  1793, 
in  which  the  court,  assuming  it  to  be  a  settled  point  from  the  cases  of  i^o- 
binson  v.  ^ppUton,  and  Smith  v.  Goddard,  that  usage  will  not  prove  a  com- 
position reid,  consider,  whether  the  evidence  in  that  cause  does  not  prove 
a  composition  real ;  and  they  hold  that  it  does )  and  they  presume  from  cir- 
cumstances the  consent  of  the  ordinary  to  tliat  composition  real. 

I  think  I  have  gone  through  all  the  cases  ;  and  certainly  the  two  cases 
of  Robinson  v«  Appleton,  and  8nath  v.  Ooddard,  have  acquired  great  weight 
and  authority  from  having  beeti  so  implicitly  followed  :  but  I  may  say  that 
they  have  been  so  implicitly  followed,  without  any  revision,  or  examination 
of  the  grounds  and  reasons  that  support  them ;  and  I  think  I  may  odd,  that 
the  court  of  king's  beach  was  not  satisfied  with  them. 

The  case  of  the  Corporation  of  Bury  and  Wright  v.  Ewms  (3)  in  the  year 
1739  has  been  alluded  to :  that  case  is  one  which  ought  to  have  great 
weight  and  authority,  because  Lord  Chief  Baron  Couyns  has  there  very  ably 
discussed  the  questions  before  him  )  and  very  fully  investigated  the  law  re- 
lating to  theili :  but  it  appears  to  me  that  the  ci»e  has  very  little^  if  any> 
bearing  upon  the  present  question  s  that  ense  MVly  dcucidenl/  tfattt  a  Ifty  person 
cannot  prescrribe  ia  not  iemmando,  either  against  a  sphltnal  person,  or 

against 
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ngainsl  a  lay  impropriator  $  I  think  that  case  is  rightly  decided^  upon  the 
point  of  mode  of  prescription  :  but  there  is  another  point,  vis.  whether  a 
grant  of  tithes  may  not  be  presumed  against  a  lay  impropriator,  which  that 
case  is  supposed  to  iiavc  decided  ;  bat  which,  in  my  judgment,  that  case  has 
not  decided,  and  could  not  decide  on  the  pleadings  in  that  cause. 

I  will  here  state  the  distinction  made  by  Lord  Chancellor  King,  assisted 
by  Mr.  Justice  Reynolds  and  Mr.  Justice  Fortescue,  in  the  case  oiChap^ 
man  v.  Monson  (1),  between  a  prescription  in  fnododecimandi,Bnd  in  mou  de- 
vimando ;  "  The  court  admitted  that  every  modus  must  be  supposed  to  have 
had  a  reason nblc  commencement ;  but  aa  to  the  necessity  of  shewing  now, 
that  the  modus  is  reasonable,  that  seemed  not  to  be  so  clear:  for  these  mac/»jef, 
having  been  from  time  immemorial,  none  can  know,,  but  what  there  were 
such  circumstances  in  those  ancient  times,  as  might  have  made  such  a  com- 
position reasonable,  though  at  present  they  may  not  be  discoverable  3  that 
it  w:is  enough  to  satisfy  us  at  this  time  of  day,  that  the  parson,  patron,  and 
ordinary,  before  the  restrictive  statutes,  might  bind  the  revenues  of  the  par- 
t>on,  and  that  all  these  moduscs  must  have  had  their  commencement  from  an 
instrument  signed  by  the  parson,  patron,  and  ordinary ;  but  there  could  be 
DO  colour  to  say,  that  because  such  an  instrument,  in  so  great  a  length  c^ 
time,  had  been  lost,  therefore  the  modus  should  be  lost  also  ;  indeed  so  &r 
tlie  law  weut  in  favour  of  the  church,  as  that  if  the  instrunMmt,  which  the 
f  larson,  patron,  and  ordinary  had  given  to  a  layman,  owner  of  such  a  farm, 
to  discharge  the  farm  of  all  tithes,**  (that  means  without  any  consideratiott 
^)aid  to  them)  "  though  tins  would  be  good,  while  the  instrument  coiild  be 
shevm,  yet  if  the  instrument  be  once  lost,  this  being  a  privilege  iii  non  ded- 
matido,  the  privilege  would  be  lust  by  the  loss  of  tlie  deed.'*    Here  they  are 
speaking  of  a  title  in  non  decimando.     The  case  is  also  iu  Bamardiston  (2), 
where  the  judges  All  uuanimously  agreed,  that  moduses  were  real  composi- 
tions by  parson,  patron,  and  ordinary,  the  written  evidence  of  which  js  lost ; 
but  the  law  presumes,  that  there  was  such  by  long  and  unintermpted 
usage. 

Lord  Chief  Baron  Comtns,  in  the  ease  of  the  Corpcraiion  of  Bury  ▼.  Etnns^ 
seems  to  differ,  in  some  respects,  from  the  case  of  Slade  and  Drake  (3),  and 
the  Bishop  of  Winchester*^  case  (4),  for  by  these  cases,  it  appears  that  a  lay- 
man might  be  totally  discharged  of  tithes  by  an  instrument  made  by  the 
parson,  patron,  and  ordinary,  even  without  consideration  3  whereas  Lord 
Chief  Baron  Comyns  says ;  ''  A  grant  of  them  was  void,  unless  made  upon 
a  vsduoble  consideration,  so  that  there  was  quid  pro  quo ;  n&  was  the  case  in 
a  real  composition  or  a  modus  decimandi,"  '*  because  being  appropriated  to 
spiritual  persons,  as  their  proper  and  peculiar  maintenance,  Ihey  could  not 
be  given  to  a  layman  :*'  and  this  1  take  to  be  the  better  opinion  ;  and  the 
reason  is,  because  the -church  never  had  the  power  to  grant  the  privilege  of 
non  decimandi.    He  agrees  that  a  layman  cannot  be  discharged  fh>m  tithes ; 
for  a  real  couiposition  (alluding  to  a  composition  or  grant  which  is  to  ope- 
rate as  a  total  exemption  in  non  decimando)  shall  not  be  intended,  unless  it 
be  shewn  ;  and  he  also  says,  "  It  is  not  so  great  a  hardship  for  a  temporal 
person  to  keep  the  instrument  of  his  real  composition,**  (alluding  to  that 
sort  of  grant  or  composition,  which  is  a  total  exemption  in  non  decimando) 
*'  when  he  knows  it  is  necessary  he  should  do  so,  as  it  would  be  mischievous 
to  the  clergy,  if  that  was  not  requisite  -,  for  a  composition  by  a  parson  and 
a  successor  for  some  years,  might  soon  give  pretence  to  set  up  a  prescriptive 
right.**  meaning  a  prescription  in  non  decitnando.   It  must  be  admitted,  that 
what  Lord  Chauacellor  King  and  the  two  assistant  judges  say  is  true,  tliat  so 
fiU-  the  hiw  has  gone  in  favour  of  the  church,  that  a  total  exemption  from 
tithes  in  a  layman,  though  at  first  legally  created,  is  lost  by  the  loss  of  the 
^eed  that  created  it.     In  Slade  v.  Drake  Lord  Hobabt  says, "  but  now  note 
a  strange  anomalum  in  this  case,  tithes  differing  from  all  other  cases  iu  law, 
for  whereas  prescription  and  antiquity  of  time  fortify  all  other  titles,  and 

suppose 
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suppose  the  best  beginning  that  law  can  give  them ;  in  this  ease  it  works 
clean  contrary ;  for  whereas  a  grant  of  a  parson,  patron,  and  ordinary  is 
good  of  itself,  without  any  recompence  or  consideration/*  (Lord  Chief  Baron 
CoMYNS  is  of  a  different  opinion,  and  1  think  he  is  right  in  that)  ''  when  it 
runs  out  to  prescription,  it  dies,  and  perishes,  whereof  no  other  reason  is 
given,  but  that  our  books  say,  that  a  man  may  prescribe  in  moth  dcdmandi, 
but  not  iu  non  decimando.  And  this  is  infavorem  etclesitB^  lest  laymen  should 
spoil  the  church/*     Is  not  this  stretching  the  law  far  enough  in  favour  of 
the  church  ?    Are  we  to  create  anomala  ?    Is  it  not  enough  that  iu  one  in- 
stance, if  a  man  loses  his  deed,  he  should  also  lose  his  right  in  fovour  of  the 
church  ?   Or  is  it  fitting,  that  it  should  be  extended  to  all  cases,  where  the 
church  makes  a  claim  ?    Is  it  consistent  with  justice,  honesty,  or  morality 
that  it  should  ?    In  the  case  of  a  modus,  we  have  the  express  dedaration  of 
the  Lord  Chancellor  and  two  judges,  that  there  is  no  colour  to  say,  that^ 
because  in  so  great  length  of  time  the  instrument  is  lost,  the  modus  is  also 
lost ;  and  if  the  modus  is  not  lost,  why  is  the  composition  real  lost  >  They 
are  both  modusesy  they  have  both  their  origin  from  the  same  source,  riz.  an 
instrument  by  the  fiarson,  patron,  and  ordinary,  which  instruments  were 
continued  to  be  legally  made,  down  to  the  13th  year  of  Elizabeth ;  as  is  said 
in  Chapman  v.  Monson  (I),  "  Moduses  are  real  compositions,  the  written 
evidence  of  which  is  lost,  but  from  long  and  uninterrupted  usage  the  law 
presumes  there  were  such.**     Usage  is  only  evidence  ;  then,  what  reason  is 
there  in  law,  or  justice,  that  where  the  written  evidence  of  a  composition  is 
lost,  you  are  not  to  presume  it  did  exist  from  the  long  and  uninterrupted 
usage  of  239  years,  viz,  since  the  ISth  of  Elizabeth.     A  modus  or  a  real 
composition  differs  from  an  agreement  in  non  decimando,  in  one  very  essen- 
tial feature ;  in  the  latter,  viz.  non  decimando,  there  is  no  trace  of  any  agree- 
ment, without  producing  the  agreement  itself;  but  a  modus  or  a  composi- 
tion real,  carries  in  itself,  by  constant  payment,  internal  evidence  of  its 
having  an  origin  in  actual  composition  and  agreement ;  whether  permanent 
and  perpetual,  or  temporary  and  revocable,  must  depend  upon  evidence. 

[  shall  next  proceed  to  consider,  whether^  from  the  earliest  times,  it  has 
oot  been  an  established  principle  of  evidence,  to  presume  deeds  and  grants, 
from  long  and  uninterrupted  usage  and  enjojrment  only.  There  was  a  case 
in  the  exchequer  chamber.  Crimes  and  others  v.  Smyth  (2)^  which  turned  upon 
the  validity  of  an  impropriation,  the  original  instruinent  of  which  was 
shewn,  dated  the  22d  of  Edw.  4th,  and  in  which  there  was  a  condition,  that 
a  vicarage,  should  be  competently  endowed,  which  it  was  alleged  had  never 
been  done,  and  therefore  the  impropriation  was  void  3  and  in  truth  there 
was  no  instrument,  nor  direct  proof  of  any  endowment  of  the  vicarage  : 
But,  inasmuch  as  during  all  the  time  since  the  impropriation  (then  being 
105  years)  vjcars  had  in  foct  been  presented,  admitted,  instituted,  and  in- 
ducted, and  paid  first  fruits  and  tenths  3  "  it  was  resolved  by  all  the  court, 
that  it  should  be  presumed,  that  the  vicarage,  in  respect  of  continuance,  was 
lawfully  endowed,  for  that  omnia  presumuntur  solemniUr  esse  acta ;  and  it 
ivould  be  of  dangerous  precedent  to  examine  the  originals  of  impropriation 
of  any  parsonages  and  endowments  of  vicarages,  for  that  the  originals  of 
them  in  time  will  perish,'*  what  is  the  principle  established  in  this  case  ?  it 
is  that,  in  respect  of  the  fact  of  continuance,  the  endowment  should  be  pre- 
sumed ;  now  the  position  contended  for  in  the  present  case,  is  directly  con- 
trary to  that  principle  3  it  is  contended  that  a  composition  real  shall  not  be 
presumed  in  respect  of  continuance  }  what  is  the  reason  why  instrumeBts 
should  be  presumed  from  tlie  fact  of  continuance  ?  because  the  originals  of 
them  in  time  will  perish ;  and  will  not  an  instrument  of  composition  perish 
in  239  years,  as  well  as  an  endowment  in  a  less  period  of  105  years } 

There  is  also  another  case,  Beed/e  v.  Beard  (3),  where  the  question  was,. 
.whether  the  plaintiff  was  entitled  to  the  advowson  of  the  church  of  Kim- 
bolton.)  and  this  depended  upon  the  question,  whether  it  passed  by  the 

king*s 
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kiDg*8  grant  of  the  manor  cum  f^rtinentibui,  to  Humphrey  de  Bohun^  earl 
of  HarefonI,  whose  issue  granted  it  to  the  prior  of  Stoneiy ;  tiz,  whether 
it  passed  under  the  words  manerium  cum  perlinenHbui ;  the  defendant  had 
obtained  a  presentation  of  the  queen^. pretending  that  the  said  church  was 
not  lawfully  impropriate  to  the  said  prior :  "  But  it  was  resolved,  by  the 
Lord  Ellesmebe,  Lord  Chancellor^  with  the  principal  judges^  and  upon 
consideration  of  precedents,  that  the  plainti£f  should  enjoy  the  said  rectory." 
"  For  although  the  advowson  did  not  pass  by  the  grant  of  the  king  by  these 
words  cum  pertiaeniibtts,  yet  it  shall  be  now  intended  in  respect  of  the  an* 
eient  and  continual  possession,  that  there  was  a  lawful  grant  of  the  king  to 
the  said  Humphrey,  who  granted  ia  fee,  so  that  he  might  lawfully  grant  it 
to  the  said  priory  fooinia  prtiumuniur  soiemniter  ene  acta, J  and  all  should  be 
presumed  to  be  done,  which  might  make  the  ancient  impropriation  good  : 
for  tempua  estedas  rerum  ;  the  records,  and  letters  patent,  and  other  writings 
are  either  consumed,  or  are  lost,  or  embezzled  ;  and  God  forbid  that  the 
ancient  grants  and  acts  should  be  drawn  in  f|ue5tioa,  although  they  cannot 
he  shewn,  which  at  first  was  necessary  to  the  perfection  of  the  thing ;  and 
if  the  impropriation  had  been  drawn  in  question,  in  the  life-time  of  any  of 
the  parties  to  it,  they  might  have  shewm  tAat  troth  of  the  matter »  but  after 
the  death  of  aU  thefparctes,  and  after  m>  many  successions  of  ages  (in  all 
which  the  said  ckurch  was  esteemed  and  allowed  to  be  rightfully  impro- 
priate,) if  any  objection  or  exception  should  now  prevail,  the  ancient  and 
long  possession  of  the  owners  of  the  saki  rectory  should  hurt  tfaeni.  For  rf 
these  objec^ns  or  exceptions  bad  been  made  in  the  lives  of  the  parties, 
without  any  question  they  had  been  answered,  or  otherwise  in  so  many  snc- 
eessions  of  ages,  it  would  have  been  impeached  or  impugned."  Here  is 
another  instance,  where  in  a  direct  question  with  the  queen's  presentee, 
a  gr^t  of  the  crown  was  presumed,  in  respect  of  ancient  and  continual  pos- 
session }  yet  it  might  have  been  alleged,  you  omnot  presume  the  king^s 
grant,  beoiuse  all  the  king's  grants  ars  upon  record,  and  bendes  there  is  an 
established  maxim,  nul(um  tempua  occurrU  Regi ;  as  there  is  a  similar  one 
wUh  respect  to  the  churdi.  But  these  enlightened  judges  considered  that 
the  records  and  writings  which  were  necessary  to  the  perfection  of  the  thing 
at  the  first,  might  be  consumed  or  lost  \  and  therefore  wisely  and  justly 
adopted  the  next  best  evidence  of  them,  cis.  the  fact  of  long  possesaioB  and 
enjoyment ;  and  tiieir  reasoning  upon  it  is  unanswerable  *,  if  it  had  not  a 
lawM  origin,  in  a  succession  of  so  many  ages,  it  would  have  been  impeached 
ov  impugned.  Do  not  these  eases,  and  the  pvinoiples  upon  which  they  were 
decided,  equally  apply  to  cases  of  eomposition  real,  as  to  grants  and  Ictlen 
patent  horn  the  crown. 

I  will  sh«)itiy  mention  many  other  cases,  which  have  been  decided  upon 
the  same  grounds.  The  King  v.  Carpettter  ( I) :  That  was  an^  infbrmaciott>  ia 
the  nature  of  a  quo  warrajtio,  against  the -defendant,  who  farmed  the -duties 
upon  coals  imported  into  the  city  of  London ;  upon  evidenoo  of  constant 
payment,  and  their  ancient  tables  of  duties,  a  grant  was  presumed ;  thot^ 
the  use  of  coala^  within  the  city  of  London,  began  within  the  time  of  Ic^l 
prescription.  So  7%^  Mof/ar  of  Kingiim^-^wpfm-HuU  v.  Hotme^  (9)  i  where 
the  court  held  that  a  gvant  or  charter  from  the  cr«wn,  which  ought  to  be 
by  ipatter  of  record,  may  under  circamstancea  be  presumed,  theagh  vHthin 
the  time  of  legal  mennoryi  In  delivering  the  judgment  of  the  oouit.  Lord 
Mansvulo  says;  ''Thew  is  a  great  difibreace  between  length  of  time, 
which  opeaates  as  a  bar  to  a  dahn,  and  that  which  is  only  used  by  way  of 
evidence," — ''  Length- of  time  used  merely  by  way  of  evideaeo,  aaay  be  left 
to  the  consideration  of  a  j«»y  to  ba  credited  or  not,  and  to  dAw  their  infer- 
ence one  wayop  the  oHketi  aeoarding  to  oifeumstances.*'  That  iaall  that  is 
contended  for  »  the  cose  now  before  the  court,  timt  it  may  be  sent  to  the 
consideration  of  a  jury>  thai  they  may  draw  their  inference  therefk^m.  Lord 
Mmc  s'isu>  in  that  case  also  says  5  in  liie  case  of  a  supposed  by  e«law,  nss^ 
is  allowed  to  support  it,  without  any  proof  of  the  existence  of  such  a  bye- 

law 
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lawj  or  of  the  loss  of  it.    But  the  principle  is  a  right  one«  iiamelj>  in  fryour  of        1811* 
the  riglits  which  parties  have  long  l>een  in  peaceable  and  quiet  possession  of.  I      aeNNETT 
have  myself  (adib  Lord  Mansfibld)  taken  it  to  be  established  in  pomt  ol  law, 
that  though  the  record  be  not  produced ;  nor  any  proof  addnce4  of  its  being 
lost,  yet  under  circumstances  it  may  be  left  to  the  consideration  of  a  jury, 
or  a  court  of  equity,  if  the  case  comes  properly  before  them,  whether  thene 
\i  not  a  sufficient  ground  to  preSlime  a  charter  V*    That  was  his  opinion,} 
he  was  of  opinion,  that  at  this  time,  though  the  record  could  not  be  pro- 
duced 5  and  though  there  was  no  proof  that  it  ever  had  existed  op:  was  lost  $ 
yet  firom  usage  it  might  be  presumed.  Now  does  not  this  prove,  that  a  real 
composition  may  be  left  to  the  oonsideFatioa  of  a  jury  upon  usage,  though 
the  instrument  is  not  produced,  or  any  proof  given  of  its  existence  or  loss* 
In  another  case,  Foweli  v.  MUbank€  (1),  tried  before  Lord  Mansfibld,  re- 
lative to  the  right  of  presentation  to  the  chapel  of  Cfaester-le-stf  eet,  he  left 
it  to  the  jury  to  say,  whether  from  two  adverse  nominatioiis,  (although  the 
advowson  had  been  reserved  to  the  crown  in  the  ori^nal  grant,)  and  pos- 
session under  them,  they  would  not  presume  a  grant  from  the  crown  of  the 
right  of  presentation  ;  the  jury  presumed  a  grant,  and  found  a  verdict  ac- 
cordingly.   This  case  has  been  since  recognised  by  all  the  judges.     In 
Oxendan  v.  Skinner  (2),  before  Lord  Ksnvon  at  the  sittings  after  Trinity 
term  1798,  on  a  long  possession  of  a  portion  of  tithes  -,  Lord  Kbnyon  said, 
''The  dean  and  chapter  of  Rochester  might  before  the  Idth  of  Elizabeth 
have  alienated  them.    I  am  very  clear  that  on  a  possession  of  two  centuries 
and  a  half,  I  must  tell  the  jury,  that  they  should  presume  any  conveyance 
from  the  dean  ipd  chapter."    By  parity  of  reasoning,  a  real  composi^ioQ 
before  the  same  mra  may  be  presumed  from  long  possession. 

Before  the  determination  of  the  case  of  Read  v.  Broekfnan  {S^),  in  th^ 
king's  bench  1 788,  it  had  been  a  rule  of  fd^ading,  thai  where  a  party  claimed 
any  right  or  interest,  or  dischaige,  which  could  not  pass  without  an  in8tru-> 
ment  under  seal,  he  must  have  ^eaded  such  instriiment,  anil  made  a  projert 
of  it  to  Uie  court ;  but  the  court  (seeing  how  much  it  militated  against 
every  idea  of  reason  and  justice  to  say,  that  because  deeds,  which  were  in 
their  nature  perishable,  cannot  always  be  preserved,  a  party,  ^bo  is  to  dcr 
rive  a  benefit  or  title  under  them,  shall  be  bereaved  of  that  title  in  ijoA  event 
of  their  being  lost,)  held  that  a  profert  might  be  dispensed  with,  upon  an 
allegation  that  the  deed  were  lost  and  destroyed  by  time  and  accident :  and 
this  is  founded  on  necessity,  as  Lord  Ksnvou  observes,  because  no  human 
prudence  can  render  deeds  existing  lor  ever.  And  Lord  Krnto^  says*  re- 
specting a  case  tried  at  Hereford  assizes,  Mr.  Justice  Yat^b  directed 
the  jury  to  presume  a  grant  of  way,  from  the  possession  of  nearly  30  years  : 
and  to  a  question  put  by  him  to  that  judge,  how  Ihe  plaintiff  could  have 
pleaded  that  matter  to  an  actiop  of  trespass  brought  against  him  ?  be  an- 
swered, that  he  might  plead  a  non-«xisting  grant.  That  was  his  opinion ; 
and  it  was  warranted  by  practice.  Indeed  I  know  it  is  warraAted  by  prac« 
tice  $  f  know  from  experience,  that  since  this  determmation,  it  bas  been  usu$4 
to  plead  a  grant  of  way,  and  other  privileges,  by  deeds  lost,  and  to  prove 
them  by  nothing  else  but  long  enjoyment.  I  remember  npyself  ani^atioi^ of 
trespass  in  Cumberlaad,  for  getting  stone  and  slate ;  th^re  vf9S  a  plea  of 
grant  by  deed,  lost  by  time  and  accident,  and  issue  takep^  thereon  i  it  wsf 
tried  by  a  jury,  and  a  verdict  given  for  the  defendant,  upon  evidence  of  eq* 
joyment  only  for  near  W  years ;  and  it  is  very  rcw^^rk^blf^  that,  about  a 
year  after  the  trial,  the  defendant  found  a  deed  correspondipg  in  ^bstanoe 
with  that,  which  he  had  pleaded.  Now  this  is  a  pretty  stiwg  circumstance 
to  shew,  that  length  ol  time  and  u^oge  will  speak  t)ie  %mf,\i  ^s  we)l  as 
deeds. 

The  doctrine  of  dispensing  with  the  prqferi  of  deeds^  now  WcU  established, 
certainly  had  not  prevailed  in  Q\kM  Baron  Co|iVMa*s  tiim^  Yf^^fi^  ^  wd^  » 
deed  shall  not  be  intended,  unless  it  be  shf  wn ;  aUodiAg  to  a  deed  of  exr 

eipption 
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1811 .        ^mption  tfi  mm  decimaudo :  and  Lord  MACCLBsrisLD^  and  other  jtldges  be- 
BKNNK  IT       foi^e  that  tinie>  certainly  thought  it  indispensably  oecessaryj  that  you  should 
make  a  profert^  when  a  question  arose  upon  a  deed.     But  the  inconvenience 
from  the  very  nature  of  deeds,  being  perishable,  produced  the  establish- 
ment of  a  rule  more  consonant  to  justice.     The  solicitor-general,  with  a 
view  to  get  rid  of  these  strong  cases  of  presuming  deeds  and  grants,  made 
>vithin  time  of  legal  memory,  from  long  enjoyment,  says,  they  are  presumed, 
because  otherwise  the  enjoyment  must  have  been  illegal,  whereas  in  com- 
|)osition8  the  enjoyment  is  consistent  with  tbem :   does  he  find  that  any 
where  assigned  as  a  reason  ?  No,  enjoyment  is  the  medium  of  proof ;  bat  the 
strong  and  unanswerable  reason  is  this,  that  records,  and  deeda,  and  writings 
will  perish  5  they  are  not  eternal,  and  therefore  long  enjoyment  shall  sup- 
ply their  place  :  besides  the  reasoning  proves  too  much  ;  it  goes  to  a  sub- 
version of  every  modus,  for  every  modus  is  consistent  with  the  enjoyment ; 
and  whether  it  is  a  temporary  payment,  or  a  permanent  one,  is  a  matter  of 
fact  ta  be  inferred  from  usage,  under  all  its  circumstances.     The  case  of 
landlord  and  tenant  was  also  put,  and  it  was  asked,  will  you,  because  a  land- 
lord h{is  not  raised  the  rent,  presume  it  to  be  a  fee  farm  rent  ?     I  can  only 
say,  if  it  becomes  a  question  of  doubt,  it  must  be  tried  by  a  jury;  I  ha\e 
known  such  a  question  tried,  whether  they  were  fee-farm  rents^  or  whether 
the  rents  could  be  raised. 

The  necessity  and  propriety  of  attending  to  this  favorite  doctrine  of  non- 
presumption  in  favour  of  the  deigy,  has  been  pressed  upon  our  considera- 
tion }  the  court  has  been  entreated  not  to  disturb  that,  which  has  been  set- 
tled for  ages  :  it  has  indeed  been  admitted,  that  the  pruiciple  of  presump- 
tion is  of  gte&t  importance  to  be  preserved  in  all  cases,  except  in  the  case 
of  the  clergy ;  but  that  the  public  have  an  interest  in  preserving  their  rights, 
because  they  are  in  the  nature  of  public  officers ;  and  that  their  rights  ought 
not  therefore  to  be  lost  by  the  poverty  or  neglect  of  the  individual ;  that 
the  maxim  of  nullum  iempus  is  introduced  upon  that  principle :  that  this 
court  governs  itself  by  rules  of  its  own ;  that  no  greater  evil  could  befal  the 
country,  than  to  convert  a  temporary  composition  into  a  modus  or  a  compo- 
sition real ;  and  that  to  contend,  that  a  composition  real  was  to  be  presumed 
from  usage,  was  an  old  stale  trick  to  make  a  bad  modus  a  real  oompod- 
tion. 

First,  as  to  its  being  settled  for  ages ;  the  remotest  age,  to  which  I  can 
trace  this  doctrine  of  non-presumption  from  enjoyment  against  the  cleigy^  is 
in  the  year  1777 ;  for  I  do  not  consider  the  case  of  Burjf  SU  Edmund^ s  and 
Evans  v.  Wright,  as  determining  any  thing  as  to  this  point.    This  doctrine 
was  born  in  Robinson  v.  ApfAeton,  on  the  22d  of  February  in  that  year,  and 
is  now  therefore  only  3;)  years  cdd  j  so  that  if  it  were  to  die  this  day,  no 
great  trespass  would  be  made  upon  antiquity ;  a  doctrine  of  much  older  date 
than  this,  died  in  the  court  of  king's  bench  in  the  year  1800,  in  Chambers  v. 
Donaldson  (1).     It  had  been  a  settled  rule  in  pleadings  that  in  trespass  ^tiarv 
clausum  fregit,  if  the  defendant  pleaded  lUferum  tenemenUtm  of  another,  by 
"Whose  commands  he  entered,  the  plaintiff  could  not  traverse  the  commands ; 
upon  this  ground,  that  it  would  admit  the  truth  of  the  rest  of  the  plea^  vts. 
that  the  freehold  was  in  that  other  person,  and  not  in  the  plaintiff,  which 
'would  be  sufficient  to  bar  his  action.    The  court  of  king's  bench  thought  it 
proper  to  examine  that  nile,  and  finding  it  could  not  be  supported  upon  any 
just  principle  of  law,  exploded  it.    This  was  born  in  the  sUth  of  Queen 
Anne  1707,  in  the  case  of  TreciUian  v.  Pyne  (2),  if  not  before ;  and  died  in 
the  case  of  Chambers  v.  Donaldson^  in  1809. 

'  In  the  next  place,  why  is  the. principle  of  presumption  to  be  preserved  in 
all  other  cases,  but  not  in  the  case  of  the  clergy  \  It  is  preserved  in  other 
cases,  because  it  is  just  and  honest,  and  because  deeds  cannot  exist  for  ever. 
Have  the  clergy  any  peculiar  privilege  of  superseding  these  rules  ?  It  is  true 
the  public  have  an  interest  in  preserving  the  rights  of  Uie  clergy,  but  have 
they  not  an  equal  interest  in  preserving  the  rights  of  the  laity  ?  If  the  clei]gy 
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vte  in  the  nature  of  public  officers,  are  they  not  to  be  governed  by  the  rules  of 
evidence  applicable  to  public  officers  ?  Is  not  the  king  (if  I  may  be  allowed 
tlie  expression)  the  highest  public  officer  in  the  state,  was' he  not  also 
shielded  by  the  nulium  tempus  maxim,  as  well  as  the  church,  until  our  pre« 
sent  sovereign,  for  the  good  of  his  people,  thought  it  right  to  consent  to  an  ■ 
act  for  the  limitation  of  it  ?  and  yet  from  the  earliest  ages  of  presumption 
of  grants,  from  enjoyment  alone,  that  presumption  has  prevailed  against  the 
crown. 

Then  it  is  said,  that  this  court  governs  itself  by  rules  of  its  own.  Every 
court  has  rules  of  practice  peculiar  to  itself;  but  if  it  i»  meant  that  thiff 
court  must  govern  itself  by  rules  and  principles  of  evidence,  different  from 
all  other  courts  in  the  kingdom,  1  beg  leave  to  deny  that  proposition. 

I  will  not  examine  into  the  alleged  magnitude  of  the  evil  of  converting  a 
temporary  composition  into  a  modus  or  composition  real ;  I  only  observe,  I 
do  not  wish  to  convert  a  temporary  composition  into  a  modus  or  real  com- 
po8itk>n  ;  I  agree  that  U9age  is  consistent  with  a  temporary  composition,  it 
is  also  consistent  with  a  permanent  or  real  composition ;  I  only  wish  the 
fact,  whether  it  is  the  one  or  the  other,  to  be  tried  by  the  legal  rules  and 
principles  of  evidence,  by  which  the  justice  of  the  country  is  administered, 
through  and  by  the  proper  tribunal,  which  the  constitution  has  appointed 
for  trying  matters  of  fact. 

Then  it  was  said,  that  this  was  the  old  stale  trick,  to  make  a  bad  modus  a 
composition  real  $  but  what  is  it  in  substance  ?  it  is  this,  that  that,  which 
cannot  be  established  by  so  long  an  enjoyment  as  621 3rear8,  that  is,  from  the 
reign  of  Richard  the  1st,  may  be  established  by  an  usage  of  239  years,  that 
i8>  from  the  13th  of  Elizabeth ;    and  why  ?   because  it  might  have  a  legal 
ori^n  before  the  latter,  as  well  as  before  the  former  period :  Is  there  any 
thing  unjust  or  impolitic  in  such  a  presumption  ?    There  is  another  stale 
trick  on  the  other  side  of  the  question,  which  the  solicitor-general  has  not 
noticed :  these  compositions  real  I  have  no  doubt  were  at  first  extremely  be- 
neficial to  the  clergy,  and  far  exceeded  the  value  of  the  tithe  ;  for  a  long 
succession  of  years  they  would  continue  to  be  so  >  but  when,  by  the  gradual 
advance  in  the  produce  of  land,  they  became  no  longer  beneficial,  the  clergy 
then  resorted  to  the  expedient  of  getting  rid  of  them,  because  the  deed  of 
composition  was  lost    That  this  had  been  practised  by  the  ministers  of  the 
chufch  for  a  long  series  of  years,  is  clear  from  some  answers  to  the  claim  of 
the  ecclesiastical  court,  touching  ecclesiastical  jurisdiction  and  prohibition ; 
which  answers  were  subscribed  by  all  the  judges  of  England,  and  barons  of 
the  exchequer,  Easter  term,  4th  of  James  1 . ;  and  delivered  to  the  Lord 
Chancbllob  of  England ;  which  state  (1),  "  that  the  cause  why  the  eccle- 
siastical judges  find  &ult  herewith,  (meaning  the  granting  of  prohibitions,) 
Is  because  many  ministers  have  grown  of  late  more  troublesome  to  their 
parishioners  than  in  times  past,  and  thereby  work  into  these  courts  more 
commodity,  whereas  in  former  ages  they  were  well  contented  to  accept  that^ 
which  was  used  to  be  paid,  and  not  to  contend  against  any  prescription  or 
composition ;  but  now  they  grow  so  troublesome  to  their  neighbours,  as 
were  it  not  for  the  prohibition,  they  would  soon  overthrow  all  prescriptions 
and  compositions,  that  are  for  tithes^  which  doth  and  would  breed  such  a 
general  garboil  amongst  the  people  as  were  to  be  pitied  and  not  to  be  per- 
mitted :*'     Such  was  the  opinion  of  all  the  judges  of  England  at  that  time. 
It  is  not  my  wish  to  shake  or  overturn  authorities  settled  upon  full  discus- 
sion and  mature  deliberation ;  but  I  do  not  consider  that  case,  which  has 
been  so  implicitly  followed  since  the  year  1777,  as  one  of  that  description ; 
I  consider  that  case  as  introducing,  without  legal  principles  or  authorities,  a 
rule  of  evidence,  contrary  to  the  general  law;  and  which  in  its  effect  and 
consequence  annuls,  I  may  say,  every  real  composition  (of  which,  I  have  no 
doubt,  there  were  many  made  between  the  first  of  Richard  I.  and  the  13th 
of  Elizabeth),  by  prescribing  a  medium  of  proof,  which  it  is  impossible  to 

have 
(1)  2  Co.  lost.  610, 
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duriag  that  period,  have  beei^  destroyed,  is  it  pOMible,  that  at  tiiii  period, 
tbere  can  l>e  any  person  now  living,  who  can  prove,  that  a  deed  of  compo- 
sition ever  did  exist  P  to  do  that  be  must  have  seen  it ;  tradition  or  hearsay, 
is  no  evidence  of  a  fact ;  what  other  evidence  ibea  can  the  landholders  hare 
but  usage  i  and  is  he  lo  lose  his  right  because  be  cannot  do  aa  impoaoibiiitj  ^ 
there  can  be  no  coknir  to  sa;  (to  use  the  words  of  Lord  Cbancellor  Kiko, 
and  the  two  assisting  judges,  io  ChapmoK  v.  Monson)  that  becsuse  su<^  att 
iostniment  in  so  great  n  length  of  time  is  lost,  therefore  the  modtit  (and  a 
real  composition  is  a  species  of  modui)  should  be  lost  «l»o :  upon  these 
grounds,  until  it  is  solemnly  decided  by  the  house  of  kwds  to  the  cODtrary, 
I  shall  continjie  to  think,  that  a  composition  real,  when  properly  put  i»  is- 
sue, may  and  ought  to  be  sent  to  a  jury  to  be  tried,  vpoa  the  evidence  of 
long  and  uninterrupted  usage  and  enjoyment  only. 

The  nest  question  to  be  considered  is,  whether,  under  the  peculiar  cir- 
cumstances of  this  case,  the  court  ought  to  direct  an  issue,  to  try  whether 
the  ancient  enclosures  are  covered  by  a  real  compositioa  of  401.  a-year,  in 
lieu  of  tithes.  The  defence  set  up  by  the  answer  is  that  of  an  immefoorial 
payment,  which  would  not  of  itsdf  warrant  a  different  issue ;  but  it  is  said, 
that  the  plaintiff's  own  proofs  have  furnished  us  with  grounds  for  saying, 
that  a  composition  real  exists  ;  and  that,  where  that  is  the  case,  the  court 
■nay  direct  ao  issue  to  try  such  a  camposition.  The  evidence  giT<en  by  the 
plainUff  (which  was  given  with  a  view  to  negative  the  immemoriality  <i£  the 
modu*)  are  depositions  in  a  cause  in  the  exchequer,  in  the  lOth  «f  AnDe,be- 
Lween  George  Brown,  cterk,  then  rector  of  Skeffington,  and  Richard  fieanie, 
to  recover  the  tithes  of  a  close  called  Grange  Wood  ;  the  dctendant  insisted 
on  a  modu»  or  composition  of  40/.  a-year,  payable  for  the  ancient  encloeares ; 
and  that  Grange  Wood  was  part  of  those  enclosures,  and  covered  by  that 
modus  or  composition  j  the  plaintiff  did  not  deny  the  composition  ;  Iwt  ia- 
sisted  that  Grange  Wood  was  not  port  of  the  ancient  enclosures  ;  and  tbe 
court  directed  an  issue  upon  that  point  only :  (he  witnesses  proved  that  tbej 
hod  heard  that  port  of  the  lordship  of  Skeffington  had  been  enclosed  about 
l&O  years  before  that  time,  {which  wouUl  carry  it  back  to  a  period  before 
the  restraining  statute  of  tbe  13tb  of  Elizabeth,)  and  that  the  rector  Mad 
proprietors  of  the  enclosure  made  an  agreement  for«  compoaitioa,  or  a 
modui  of  401.  per  annxm,  to  be  paid  for  ever  thereafter,  in  lieu  and  dist^arge 
of  all  tithes. 

Upon  this  evidence,  produced  by  the  plaintiff  himself,  the  derendaots  say, 
that  an  issue  ought  to  be  directed  to  try  the  real  composirion;  though  they 
admit,  that  upon  the  case  set  out  in  thedr  own  pleadii^,  the  oourt  could  nut 
direct  such  an  issue  i  and  to  support  their  propoeition  they  cite  the  two 
cases  of  Ekint  v.  Dormer,  and  Scott  r.  Fauekk.  In  the  case  of  Eiina  v. 
Dormer  ^1),  two  modiuet  were  iBnisted  upon ;  but  they  were  not  set  out 
with  sufficient  certainlf  in  a  cross  bill  to  establish  them  as  moduiet,  and 
therefore  the  cross  hill  was  dismissed.  Tbe  Lord  Cbangbu.oh  says,  "  but 
a  different  consideration  arises  upon  the  or^insJ  bill,''  (which  was  a  bill  by 
the  rector  for  an  account  ai  tithes,  like  the  present  bill,)  "  notwithatandiiig 
the  particular  moduscf  arc  not  mentioned  in  the  hill,  nor  particularly  pleaded 
by  the  answei;,  yet  as  the  plnintifTs  own  witnesses  shew  a  reasonable  ground 
for  a  modiu,  it  wouldhe  going  too  Jar  ta  say  that  an  acoount  of  tithes  should 
be  decreed,  where,  ev«n  upon  tiie  plaintiff's  evidence,  it  appears  there  is  a 
modii*  .-"  and  therefore  tbe  court  directed  an  issue  to  try  the  a«dtue(. 

In  'Scoff  V.  Feawick  (2),  the  defeadants  had  in  their  answer  allt^ad  a  »«- 
dut  of  two  pence  for  every  new  iteU  cow,  sad  three  halfpence  for  every 
farrniv  coW.  This  was  a  iiiislake,  ilie  real  modus  being  Ad.  and  so  the  de- 
fendant's 

(I)   .YfXe,  p.  lOB.  (2)  J-oif,  ^dd. 


fliiAll  havfe  an  iMtioa  of  d^»  &c.    This  dtatote,  ^herofor^,  pk^fesses  te  ^^        JB12. 

the  double  oosta  where  tke  defect  of  proof  is  m  tke  coart'-whic^  gianti^  Ibe        tjusb 

prohibltiioD ;  aad^  as  it  should  seem,  where  a  eoaaoltation  isgraotedfot 

such  defect :  but  it  does  not  follow  that  the  defendant  is  entitled  to  them  in 

those  eaaes  in  which  he  obliges  the  defendant  to  declaiPe  in  prohibition^  and 

makes  the  matter  triable  by  a  jury,  and  in  which  he  does  not  obtain  his  oon^ 

sultation  for  want  of  proof  in  the  court  above  within  the  six  xnontlis,  but  by 

a  mode  of  proceeding  which  entitles  him  specifically  to  single  costs  under 

the  statute  8  &  9  W,  8.  c.  11.  s«  8.     Where  a  prohibition  is  granted  upon 

the  sogigestion  of  £icts,  the  party  prohibited  may  require  the  plaintiff  to  de-^ 

dare  in  prohibition,  and  may  put  in  issue  ft>r  a  trial  by  jury  the  matters  upon 

which  the  prohibition  is  graated ;  bnt  if  he  do  not  think  fit  to  incur  that 

expence^  he  may  acquiesce  in  the  prohilution  5  and  then  it  is  the  duty  of  the 

party  who  obtained  it  to  give  proof  of  the  suggestion  in  the  court  ^hieb 

granted  the  prohibition,  within  the  six  calendar  months.    Proof  by  depoal-> 

tiona  before  the  court,  or  a  judge  of  the  court,  is  the  ordlnaBy  course,  (see 

Co.  EUit.  403,  8. 4.,)  and  there  are  many  instances  in  the  books  of  consul-* 

tations  lor  want  of  such  proof.    The  last  I  have  met  with  is  in  Trin.  4  Asm* 

Fay  V.  Luier,  2  Ld.  Raym.  11713  Salk.  554  (1) ;  and  this  isa  strong  authoiity 

against  the  present  ap)4ication  ;  for,  accordiog  to  Lord  Raymond,  though 

the  consultation  was  granted,  the  court  refused  to  make  it  part  of  the  ride^ 

that  (he  defendant  should  have  his  double  costs  and  damages  according  tof 

the  statute,  and  said  he  "  must  have  them  of  consequence :"  that  is,  they 

would  be  assigned  by  the  court  as  part  of  the  judgment;  so  that  if  they 

were  unduly  assigned,  msi.  in  a  case  in  which  by  law  the  defendant  was  not 

entitled  to  xecover  them,  it  would  be  error  upon  the  record.     Where  the 

consultation  is  for  this  defect,  it  is  no  bar  to  a  second  prohibition  for  the 

same  cause,,  as  a  consultation  is  where  it  is  upon  the  merits.     (See  Gartbi 

463.    Cro.  Car.  208.)     Where  the  plaintiff  is  put  to  declare  in  prohibition* 

the  Stat.  8&9  W.  8.  c.  11.  s.  8.  provides  for  costs  both  for  the  plaintiff  dnd 

defendant ;  and,  as  it  seems  to  us,  it  ia  only  where  the  party  prohibited  does 

not  pat  the  plaintiff  to  declare,  aod  where  the  gronnd  of  the  oonsuhaiion  is 

the  want  of  proof  in  the  court  which  granted  the  prohibition  within,  the 

six  months,  that  double  costs  can  be  claimed  under  the  statute  of  Ed»  6. 

We  are  of  opinion,  therefore,  that  this  rule  must  be  discharged,  as  to  sor 

much  thereof  as  prays  a  taxation  of  double  costs. 

(1)  Aioe^  vol.  I .  p.  S70. 

E.  62  Geo.  3,    1812.    K.  B. 
Blundell,  Clerk,  and  Athtrtm  v.  Maudsley.     [15  East,  641.] 

THIS  was  an  action  of  debt  on  the  statute  2  &  8  Ed.  6.  c.  18.  for  not  In  debt  upon 
settmg  out  a  tenth,  as  the  tithe  of  hay,  in  the  parish  of  Halsall  in  Lan-r  ^e  stat.  2  &  3 
cashire,  of  which  parish  Mr.  Blundell  was  rector,  and  Atherton  his  lessee  of  not  wttingout 
a  moiety  of  the  tithe  in  the  townships  of  Melling  and  Maghull,^  in  .that  a  tenth  as  the 
parish,  which  consisted  of  six  townships.    At  the  trial  before  Wood,  B.  at  tithe  of  hay,  the 
Lancaster,  the  plaintiff  called  a  witness,  who,  after  proving  the  defendant  plaintiff  is  on- 
to be  in  the  occupation  of  a  earm  in  the  parish,  and  that  he  had  refused  to  ^^^^^^l' 
set  out  the  tithe  of  hay-grass,  and  hay-clover,  spoke  generally  of  a  custom  common  law 
in  the  parish  to  take  the  eleventh  cock,  but  had  never  known  any  instance  of  right,  unless 
its  having  been  taken  in  kind  within  the  townships  in  question.  The  plain-  there  he  eri- 
tiff  afterwards  put  in  a  terrier  from  the  registry,  dated  July  14,  1896,  and  ^j^^l^"" 
signed  by  the  rector,  curate,  and  two  churchwardens,  which  mentioned  „„^,^^^  q^  gng. 
several  customs  >  amongst  which  was  stated-*-^''  our  custom  for  the  tithe  of  tomary  pay- 
corn  is,  to  tithe  at  the  eleventh  hillock,  on  condition  it  be  set  up,  and  at  ment  in  lien  of 
the  eleventh  cock  of  hay  when  it  U  dried  and  withered.    Hemp  and  flax  is  ,™  ^^[J^.^^^^j 

gathered  though  the 
iflMntiff  gave  in  cridcnce  a  terrier  of  16W,  Btsthig  acwtom  to  take  the  deT«iilh  cock  of  hay  in  a  certain 
•drtscci  attite  of  preparation  »  and  tiiottgh  hia  own  and  the  defendanfa  witoeaaes  stated  otiior  varying  modes 
of  payment  ;  yet  the  terrier  not  being  cuncluiive,  and  the  jury  not  finding  the  eleventh  cpck  of  hay  render* 
able  or  other  specific  customary  mode  of  tithirtg,  the  plaintiff  Is  cfttitltd  to  rccotCr. 
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1819.  gathet^d  lA  kind,  or  in  lieu  thereof  18d.  a  m^aeare."  On  thift  eiridefMe  «te 
BLUNDELL  defendant's  counsel  objected  that  this  action  could  not  be  maintained,  Ibr 
aot  setting  out  the  teAtb^  as  tithe,  when  the  plaintiflTs  evidence  proved  that 
the  eleventh  only,  and  not  the  tenth,  -was  payable.  To  which  it  was  an- 
swered by  the  plaintiff's  counsel,  that  this  was  in  the  nature  of  a  modus,  of 
which,  if  the  defendant  meant  to  avail  himself  by  way  of  defence,  he  must 
shew  that  he  had  set  out  his  tithe  according  to  the  custom  >  and  that  in  a 
similar'  case  two  learned  judges  had  been  of  the  same  opinion.  The  learned 
judge,  however,  who  tried  the  cause,  was  of  opinion,  that  the  non-payment 
of  a  customary  tithe  was  either  not  within  thepisnalty  of  the  act  of  fid.O.)  or 
if  it  were,  that  the  plaintiff  should  have  declared  that  by  custom  the  eleventh 
was  payable,  which  the  defendant  had  not  divided  and  set  forth ;  as  the  sta- 
tute speaks  of  tithes  which  of  right  or  custom  ought  to  have  been  paid.  But 
he  permitted  the  cause  to  proceed,  reserving  the  point  for  the  consideratioo 
of  this  court  The  defendant's  counsel  then  called  witnesses  for  tbc  purpose 
of  proving  that  the  tithes  of  hay  and  clover  were  covered  by  modtues  in  the 
townships  of  Mdling  and  Maghull.  But  none  of  the  witnesses  had  ever  re- 
collected the  payment  of  tithe  hay  in  kind  $  and  the  money  payments  for 
different  kinds  of  land  on  which  hay  was  made  had  varied  for  different  es- 
tates ;  in  some  1«.,  in  others  U,  9d.,  in  Others  U.  6d.  an  acre ;  two  of  the 
variations,  at  leasts  affi^rting  clover  as  well  as  natural  grass.  The  learned 
judge,  on  summing  up  this  evidence,  stated  to  the  jury  the  nature  of  an  im- 
memorial modw,  and  that  to  constitute  its  validity,  it  must  have  existed 
from  the  beginning  of  the  reigti  of  Richard  1.,  and  that  if  from  the  sums, 
the  modu9C8,  or  any  other  circumstances,  they  were  satisfied  that  the  sums 
had  not  been  paid  for  that  period,  they  must  find  against  the  inodiurf.  Tlien, 
after  pointing  out  to  them  the  variations  in  the  evidence  as  to  the  payments 
made,  he  left  it  to  them  to  say  whether  any  of  them  had  existed  from  time 
immemorial :  and  the  jury  found  for  the  defendant. 

Scarlett  moved  in  last  Michaelmas  term  to  set  aside  the-verdict  and  grant 
a  new  trial,  on  the  grounds,  1st,  that  the  varying  payments  shewed  that  there 
was  no  regular  modus  in  the  parish ;  and  therefore  the  action  was  maintain- 
able»  But,  2dly,  if  a  customary  mode  of  tithing  by  setting  out  the  eleventh 
hillock  of  hay,  on  account  of  its  being  in  a  more  advanced  state  of  prepara- 
tion, were  established,  yet,  as  the  defendant  had  not  set  out  his  hay  accord* 
ing  to  the  custom,  he  was  liable  in  this  action. 

Park,  Topping,  and  Richardson,  shewed  cause  against  the  rule.    The  sta- 
tute 2  &  3  Ed.  6.  c.  13.  only  gives  the  action  for  not  setting  out  the  tenth 
part,  that  is  the  common  law  tithe  j  and  the  plaintiff's  claim  on  the  record 
is  flamed  accordingly;  whereas  the  terrier,  which  was  given  in  evidence  by 
the  plaintiff  himself,  established  a  custom  to  set  out  the  eleventh  cock  of  hay 
only,  to  which  that  statute  does  not  apply.     [Lohi  Ellbnborouoh  C.  J. 
How  does  it  appear  that  the  jury  have  found  any  certain  modtts  in  this  case  ? 
It  is  true  that  the  defendant  was  not  tied  down  to  prove  any  particular  mo- 
dus; but  in  order  to  oust  the  rector  of  his  common  law  right,  there  must  be 
some  one  good  modus  proved  :  but  here  there  was  only  proof  of  varjing  pay- 
ments from  time  to  time,  which  is  no  proof  of  a  modus,  but  of  different  com- 
positions for  tithe.]     The  rector  himself  claimed  the  eleventh  cock,  and  gate 
the  terrier  in  evidence  of  it :  he  ought  therefore  to  have  been  nonsuited  upon 
that  proof.     [Liord  Ellbnborouoh,  C.  J.  He  went  into  evidence,  and  failed 
to  establish  the  customary  claim  set  up  :  then  was  he  to  Ibse  his  common 
law  right,  if  no  certain  modus  was  proved  ?    Laying  the  terrier  out  of  the 
question,  there  was  no  evidence  of  a  claim  to  the  eleventh  part ;  but  evidence 
of  other  varying  payments.]    [Lb  Blanc  J.  The  question  is  whether  the  ter- 
rier conclusively  proved  the  customary  mode  of  tithing.     It  is  one  mode  of 
proof,  but  not  conclusive;  and  therefore  did  not  go  to  a  nonsuit.]     None 
of  the  witnesses  knew  of  any  payments  in  kind  of  tithe>  but  all  spoke  of 
one  or  other  customary  mode  of  payment; 

Lord  EbLENBORovoH  C.  J.     If  the  plaintiff  cannot  maintain  his  right  to 
ihe  tithe^  he  is  not  entitled  to  maintain  this  action/  in  which  he  daimito 

recorec 


TITHE  CISES;  653 

recoTer  the  penalty  against  the  defendant  for  not  setting  oiit  the  tenth  part^         1B12. 
He  endeavoured  at  the  trial  to  dat  down  his  own  action^  but  could  not  siic-'     «€.undsll 
ceed  I  for  he  cannot  destroy  his  common  law  right  without  shewing  some  "'    ^ 

other  csertain  right  in  the  place  of  it.     He  gave  in  evidence  a  terrier  shew-     ^^^   ^^% 
ing  a  castom  for  the  rector  to  take  only  the  eleventh  part :  but  the  parol     ^"^^V^^/ 
evidence  first  offered  did  not  establish  it,  and  the  rest  of  the  evidence  went 
to  contradict  it :  the  result  was,  that  no  certain  modus  or  customary  payment 
was  proved  ;    and  consequently  the  rector  must  be  entitled  to  his  common 
law  tithe. 

GaoHfi,  J,  The  clergyman  is  either  entitled  to  his  common  law  tithe,  or 
to^  some  certain  thing  in  lieu  of  it.  There  was  no  certain  customary  sub-. 
Bttlution  proved,  and  therefore  he  was  entitled  to  his  tithe  at  common  law. 

L«K  B1.ANC  J.  If  the  question  had  been  left  to  the  jury,  and  they  had 
found  that  the  plaintiff  was  entitled  to  the  eleventh  part,  that  would  have 
been  an  answer  to  the  action.  But  if  that  question  were  not  left  to  them, 
and  they  have  not  found  any  certain  modus,  he  is  not  to  be  turned  round 
merely  because  there  was  some  evidence,  but  only  evidence  of  a  modus  to 
take  the  eleventh  part  in  a  more  perfect  state.  The  question,  however,  waa 
oot  left  to  them  ;  and  therefore  there  must  be  a  new  trial. 

Bay  LB  Y  J.  assenting,  Rule  absolute. 

T.  62  Geo.  3.     1812.    K.B. 
Docy  dem.  Brierly  v.  Sir  Charles  Palmery  Bart.     [16  East,  53.] 

THIS  was  an  ejectment  for  tithes  of  com,  grain,  and  hay,  arising  from   In  ^cctioeiit 
500  acres  of  land,  which  was  brought  upon  two  several  demises  of  the  *g»lnBt  a  lessee 
lessor  of  the  plaintiff;  one  upon  the  12th  of  October  1810,  and  the  other  holdiororer 
on  the  12th  of  October  1811 ;  and  at  the  trial  before  Hbath  J.  at  the  last  after  t&expl- 
assizes  for  Aylesbury,  it  was  admitted  that  the  lessor  of  the  plaintiff  was  the  ration  of  a  no« 
proprietor  of  the  tithes,  and  that  one  Thomas  Botham  being  her  lessee  by  ^ce  to  qoit, 
assignment  under  an  agreement  which  only  operated  to  create  a  tenancy  ^^tj^^ven 
from  year  to  year,  on  the  1st  of  March  1810  assigned  all  his  interest  in  the  to  shew  tbat  he 
same  to  the  defendant.     That  on  the  22d  of  the  same  month  the  lessor  of  did  not  mean 
the  plaintiff  gave  due  notice  to  Botham  to  quit  at  the  following  Old  Mi-  to  qnit  the  pos- 
chaelmas,  ai^d  also  in  March  18  LI  gave  due  notice  to  the  defendant  to  quit  JliJ^^ii^on 
at  the  following  Old  Michaelmas,  all  the  great  tithes  of  corn,  grain,  and  hay,  i^  that  effect, 
which  he  held  or  claimed  to  hold  under  her :   and  there  was  evidence  to  or  even  his  si* 
shew  that  the  defendant  was  in  possession  of  the  tithes  up  to  the  Llth  of  l^tux  when 
October  1811  j  for  he  tendered  rent  for  them  up  to  that  period  3  which  ten-  JJJI^fj'?^  „ 
der  was  made  after  the  day.    The  learned  judge  was  of  opinion  that  the  jj  g^ems',  by 
lessor  of  the  plaintiff,  by  her  notice  to  the  defendant  in  March  1811  to  quit  shewing 'that 
at  the  following  Michaelmas,  had  admitted  him  to  be  her  tenant  up  to  that  the  defendant, 
time,  and  therefore  could  not  recover  upon  the  demise  on  the  antecedent  ^^?  *^l*i™^  ^7 
notice  to  Botham  to  quit  at  Michaelmas  1810.     And  there  being  no  proof  JS^^^eorigi- 
that  the  defendant  had  occupied  or  been  in  possession  of  the  tithes  after*  the   nal  lessee,  had 
expiration  of  the  notice  to  quit  in  1811,  he  nonsuited  the  plaintiff:  giving  entered  into  the 
leave  to  move  the  court  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  ™*®  ^dl^r?"^ 
the  plaintiff,  if  the  court  should  be  of  opinion  that  it  ought  to  be  d^ne.  Bat"n  second 

Biosseli,  seijt.  moved  accordingly  in  the  last  term,  and  stated  the  ques-   notice  to  the 
tipn  ultimately  made  at  the  trial  to  be,  whether  the  subject-matter  of  the  defendant  to 
^ectment  being  tithes,  all  of  which  had  been  taken  for  that  year  before  the  **^!!j[)f  jgil 
expiration  of  the  notice  to  quit,  and  those  tithes  being  incapable  from  their  J^  ^  waver  as  to 
iMiture  of  any  actual  and  visible  possession  or  perjiancy,  except  at  one  pe-   him  of  a  former 
nod  of  the  year,  which  was  then  passed,  it  was  necessary  to  do  more  than  notice  giren  to 
to  prove  the  actual  taking  of  the  tithes  by  the  defendant  at  the  proper  sea-  ^^  **"^^ 
son,  so  as  to  throw  upon  him  the  burthen  of  proving  that  he  had  disclaimed   ,^|^'  ^ 
any  right  to  take  them  in  future,  before  this  ejectment  was  brought  ?     The  claimed  by  as- 
proof  offered  on  the  part  of  the  lessor  of  the  plaintiff  was  all,  he  contended,   slgnment,  to 
which  the  subject-matter  was  capable  of  affording  till  the  succeeding  har-   ^^^  »*  ^'r«,a 
vest  of  1812.     2  Blac.  Com.  c.  2.  shews  that  the  estate  of  the  tithe-renter  "•«'■"*»  *•*«• 

does 


upon  uiHe  ^rcmnafl  i  cauaot  ne^  tnmKin^,  tnax  tnerc  is  a  clear  oiSDno 
tioabetvnai  thm  caaeB  at  eotapoBiti.vt  reai,  ead  modiu  deeimamdi i  but  at  all 
trents,  taking  the  defence  here  puE  upon  the  ground  of  an  immeinonaL  pay- 
ment, itwookt  be  inconsutent  with  jnatice  far  us  to  direct  an  inquiry  upon  a 
made  of  defence,  which  the  party  doea  not  swear  to  ;  and  to  direct  an  iuue, 
mtbont  ^e  slightest  shadow  of  I^bI  evidence  being  brought  bofore  vs.  For 
these  reuBons,  I  think  that  the  defenee  of  immemorial  paynient  is  without 
fbundatioo,  and  tkat  the  plaintiff  is  entitied  to  his  tithes, 

Macimnald  C.  B,  I  sliall  abstain  from  touching  lho*e  points,  which  are 
very  universal;  and  not  Decesearily  connected  with  the  present  case ;  ooo- 
finihg  myself  chiefly  te  the  esse,  which  appears  to  me,  of  itself  to  fomiah 
nifficient  grotiads  for  refbnngan  issue.  It  is  a  great  many  yean  unce  I  first 
bad  the  honour  of  sitting  here,  and  upon  my  coming  into  this  court,  I  foood 
handed  domi  to  me  a  perfectly  clear  distinction  between  the  composidon 
real  and  the  modiu;  so  circumstanced,  it  strikes  my  iBind,  that  I  ought  oot 
to  overturn  it  myself;  it  havii^  been  established  for  more  than  30  or  40 
yeus,  and  before  that  time,  countenanced  in  the  case  of  the  Corporation  of 
Bury  St.  Edmund* ;  I  think  it,  therefore,  ay  duty  to  wait  till  my  snperioiB 
tell  me  It  is  not  law.  There  are  many  instances  of  uncertainty,  which  it  is 
mneh  to  b«  wished  were  rendered  certain  ;  but  a  matter  of  this  kind,  in  my 
opinion,  differs  most  essentially  from  any  alteration,  which  the  court  maf 
ftiake  in  their  nM)de  of  pleading. 

With  respect  to  this  species  of  property  diere  is  a  barrier  set  up  between 
modtu  and  composition  real ;  I  always  have  understood  that  in  one  case, 
length  of  payment  is  perfectly  sufficient ;  but  that  in  the  other,  seeondary 
eridenoe  at. least  has  been  always  required,  to  supply  the  impoasibUity,  pro- 
bably in  almost  all  cases,  of  prodncing  die  deed  itself.  The  statute  of  the 
13tb  of  Elizabeth  ftfoves  that  the  spoliation  of  the  property  of  the  clergy 
was  f^lt  to  be  a  grwt  poblic  evil.  Now,  therefore,  it  seems  reasonable,  that 
as  very  improper  bargains  were  going  on,  as  1  am  entitled  to  assnne  faun 
the  sMtnte,  a  guard  was  placed  around  them,  and  it  was  required  ttiat  in 
those  bargains,  which  are  reprehended  by  the  statute,  some  auxiliary  evi- 
dence shonld  be  exacted  by  the  court  Iliatithas  been  sofw  many  ye«n, 
is  enough  for  me  towaiCwith  humility  an  aluralionofthelawby  tliosefWho 
alone  are  capable  of  altering  it. 

It  struck  me  when  tliis  idea  of  the  possibility  of  a  composition  real  first 
Sprung  up,  iriiether  it  was  posrible,  that  we  could  direct  an  issue  to  deter- 
fttine  a  point,  which  waa  not  in  issue  between  the  parties :  how  is  that  pos- 
sible }  'rhere  never  was-knowo  an  instance  of  such  a  thing  being  done.  The 
rector  in  the  present  case  claims  the  tithes  in  kind,  and  ag^nst  this  claim 
the  defendants  moke  this  defence,  that  they  are  informed  and  believe  th^ 
from  the  time,  whereof  the  memory  of  man  is  not  to  the  contrary,  40/.  has 
been  paid.  The  ground  set  ap  by  this  defence  is  clearly  ami  distinctly  a 
modus,  well  and  fiiUy  described,  as  a  prescriptive  ps^ment ;  if  diot  foils 
therefore,  and  there  is  no  gtousd  fi>r  entertaining  a  BOtion  of  a>mpositioD 
real,  there  ia  on  end  of  this  case.  Tben  as  to  a  composi^n  real,  eircun- 
stances  might  have  been  produced  to  shew  thaC  sueh  a  deed  once  existed, 
but  uflfhing  is  produced  in  evidence  In  tlus  casC'  to  n^t  even  a  suspidoo 
that  that  wsa  so  :  it  ^>pears  from  the  former  nnt  in  the  year  I71&,  tbat 
tipon  a  particular  occasion  an  agreefaent  was  entered  into  between  t&«  tbea 
rector,  and  the  occupiers,  one  witness  saying  ISO  years,  the  others  saying 
IM)  years  before  that  time,  whidi  was  «  Uere  agreement,  as  dtscribcd  by 
Ibe  parties,  and  not  a  composttion  ml,  without  the  least  notion  of  then 
beiag-to  it  the  properpwtics,  whJehnnutexiBttoTeiKlcrit  valid;  audi  tb<ev 
ia  the  evidence  in  this  case.  Now  the  origin  of  this  payment  of  40/.  ia 
proved  to  have  been  at  the  flutbest,  bat  ^  bwm  tiie  statat«  of  JBlizabeth  -, 
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was  permitted  to  come  ia  a&d  defiend^  not  having  l»een  given  in  evicleuee  at         1812. 
Uie  trials  cookl  not  be  taken  notice  of;  and  as  it  is  not  to  be  presumed  that     doe,  dism.' 
the  defendant  meant  to  hold  over  without  some  evidence  of  it^  we  cannot       miEHtrT 
set  aside  the  nonsuit  except  upon  payment  of  costs.    Bat  1  am  inclined  to      .i^almriu 
think  that  the  plaintiff's  case  would  have  been  made  out  if  that  rule  had       .>,^s^.^. 
been  proved. 

BAYI.BT  J.  It  would  be  better  for  the  pluntiff  to  have  the  rule  of  court 
ready  to  be  proved  at  the  next  trials  if  he  should  be  obliged  to  go  to  trial 
again  ^  as  that  may  be  evidence  that  the  defendant  considered  his  right  Ut 
iSbe  tithes  as  continuing  after  the  expiration  of  the  notice  to  quit.  But  it 
would  be  as  well  if  in  the  mean  time  the  plaintiff  applied  to  the  defendant 
to  know  if  he  meant  to  hold  over. 

Per  curkanf 

Rule  absolute  on  payment  of  costs. 

M.  63  Geo.  3.    1812.    K.B. 

The  Cowitess  Dowager  of  Dartmouth  and  others.  Executrix  and 

Executors  of  George  Earl  of  Dartmouth  v.  Roberts. 

[16  East,  334.] 

THIS  was  an  action  of  debt  upon  the  statute  2  &  8  Ed.  6.  c.  13.  for  not   In  an  action  on 
setting  out  tithes,  in  which  the  declaration  stated  that  George  earl  of  ^^  ^  ^}*\  ^-  **>' 
Dartmouth,  the  testator,  on  the  Ist  of  July  1810,  until  the  8d  of  October  owMr*if*tWi^ 
1811,  was  owner  and  proprietor  of  the  tithes  of  hay,  arising  from  a  parcel  of  hay,  against  the 
land  called  the  Four-days-work-close,  in  the  parish  of  Batley  in  the  county  defendant,  as 
of  York;  of  which  parc^  of  land  the  defendant  was,  during  all  that  time,  the   occupier  of  a 
occupier  5  that  the  tithes  of  hay  growing  on  the  said  land  within  forty  years  geJtfnir  oii"thc 
next  before  the  statute  were  of  right  yielded  and  payable  and  yielded  and  paid  tuhe,  copies  of 
to  the  owner,  proprietor,  or  farmer  of  those  tithes  for  the  time  being ;  that  a  bill  and  an- 
the  defendant,  on  the  1st  of  August  1810,  mowed  the  grass  growing  on  the  ■^^■■»  i'*,*  '">' 
said  land,  and  made  it  into  hay,  the  tithes  of  which  hay  belonged  to  the   ^^iJ^^^*^*^  ^^^ 
said  George  earl  of  Dartmouth,  as  owner  and  proprietor  of  the  same,  and  against  S.  L. 
ought  to  have  been  set  out  and  paid  to  him  :  yet  the  defendant  took  and  then  occupier  of 
carried  away  the  said  hay,  without  setting  out  the  tenth  part,  &c.  i*»«  clo»e»  «n<i 

At  the  trial  before  Thomson  B.,  at  York,  the  plaintiffs  made  title  to  the  ^^^^^""^J''' 
tithes  in  question  under  the  marquis  of  Heltfax,  to  whom  the  same  had  been  c^a^d,denying 
conveyed  by  an  indenture  of  the  21st  of  October  1678,  and  fhey  produced  the  ricar's 
copies  of  a  bill  and  answer  in  a  certain  cause  after  mentioned ;  and  also  gave  "gl^t,  and  set- 
parol  evidence  of  the  receipt  of  the  tithes,  or  payments  in  lieu  thereof,  as  fer  •^*°?l"'^  *"^^ 
back  as  living  memory  could  trace.    The  defendant  gave  counter  evidence  ^f  plaintiff,  on 
of  title,  the  tendency  of  which  was  to  shew,  that  the  right  to  the  tithes  wa^  which  the  vicar 
in  the  vicar  of  Batley,  under  an  endowment  of  the  vicarage,  with  the  tithes  abandoned  the 
of  hay  of  the  whole  parish,  in  1263,  by  Walter  Gray,  archbishop  of  York,  in  "^j^'^^/^^'''^*^" 
the  37th  year  of  his  pontificate ;  and  that  the  same  appeared  to  have  remained  against  the  de  - 
annexed  to  the  vicarage  after  the  dissolution  of  the  monastery  of  St.  Oswald   fcndant. 
deRostell  by  an  ecclesiastical  survey  in  the  26th  Hen.  8.  (1535),  and  by       In  favour  of 
mmister's  accounts  in  the  33  &  34  H.  8.    The  parish  of  Batley  consisted  of  "^"J^'^n^nrb^' 
three  townships,  Batley.  Morley,  and  Churwell  3  and  there  were  three  ter-   ihe*Z!TCJl)Vion 
riers  proved  by  the  defendant  of  the  dates  of  1727,  1743,  and  I14ii,  each  of  tithe  hay  by 
iQtitled,  "  A  true  and  perfect  terrier  of  glebe  and  other  possessions  belong-   plaintiff  and  his 
ing  to  the  church  of  Batley,  &c."  mentioning  ''  the  great  tithes  of  Scole-  «ace»tor8>  »!• 
croft,  in  the  township  of  Morley,"  and  also  "  Fineden  composition -money   dowment°onhe 
ibr  tithe  hay."     But  there  was  no  evidence  of  the  vicar  having  ever  in  fact   vicarage  in 
taken  the  tithe  of  hay,  or  any  composition  for  it.     It  was  answered  upon  the   1253  with  the 
merits,  that  as  this  evidence  related  to  a  period  before  the  restraining  statutes  "f***  tithe  be 
c^  the  Idth  Eliz.  c.  10.  and  13  Eliz.  c  20.,  and  as  there  was  no  evidence  that  bc*^u,J,ed 
since  those  statutes  the  tithes  of  hay  in  this  place  had  belonged  to  or  been  en-   that  the  tithe 
joyed  by  the  vicar,  it  was  open  to  the  jury  to  presume  that  before  the  re-  came  into  lay 
straining  statutes  the  vicar,  with  the  consent  of  the  patron  and  ordinary,   1>«°«*«  before 
had  conveyed  away  the  tithes,  in  exchange  for  a  valuable  consideration,  to  UtutesT'""'* 

some 


BAKIR, 
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1811^  Leaeh  and  Roupell  for  the  defendftnt.    In  cases  of  wkodus,  the  title  of  the 

BABKBa  plaiDtiff  being  admitted,  he  is  entitled  to  demand  an  issue;  bnt  wherever 
the  defendant  insists  upon  a  title,  which  he  proves  to  the  satisfactioa  of  the 
court,  the  court  will  not  direct  an  issue«  Scott  v.  Airey{i),  StruU  v^ 
Baker  (2). 

The  Solicitor  General  in  reply*  The  rector  is  entitled  to  stand  apon  lus 
common  law  right,  and  the  onus  probaudi  lies  upon  the  portionist,  Ferrari 
V*  Pellatt  (B) ,  and  he  is  therefore  entitled  to  demand  an  issue ;  besides,  the 
%l^endant  here  sets  up  an  entire  claim,  the  portion,  as  claimed,  ezteDdinir 
over  all  the  demesne  lands  in  the  manor,  and  the  plaintiff  has  shewn  that 
dthes  have  been  paid  for  part ;  the  generalitj  of  the  defence  th^'efore  is 
broken  in  upon  3  and  by  breaking  in  upon  their  title  in  part,  we  shake  it  to 
the  foundation. 

But  the  court  were  of  opinion  that  the  plaintiff  was  not  entitled  to  sncb 
issue ;  for,  though  there  is  no  distinction  between  a  lay  impropriator  and  a 
spiritual  rector  in  regard  to  the  right  of  demanding  an  issue;  yet  in  the 
present  case  it  was  one  common  law  right  opposed  to  another;  and  the  de- 
fendant having  proved  the  grant  to  J.  S.  and  non-payment  of  tithes  as  to 
Greenacre,  and  the  plaintiff  not  having  attempted  to  repel  that  evidence,  it 
would  be  hard  and  oppressive  upon  the  defendant  to  direct  such  an  issue,  as 
he  stood  upon  his  common  law  right,  which  had  not  been  impeached. 

To  the  evidence  of  the  vicar  proving  payment  to  himself  of  small 
arising  from  some  of  the  lands  in  question,  it  was  objected  upon  the  part  of 
the  defendant,  that,  being  interested  in  establishing  such  payment,  bis  tes- 
timony was  inadmissible. 

But  the  court  allowed  the  depositions  to  be  read,  inasmuch,  as  in  the  case 
of  the  vicar*8  filing  a  bill  for  small  tithes,  the  decree  in  this  case  would 
neither  be  evidence  for  or  against  him. 

(1)  ^Aife,  p.  342.  (2)  ^Mte,  p.  421.  (3)  P<mi,  Add. 

T.  51  Geo.  3.     1811.    In  Cane. 
Let/son  v.  Parsons.     [18  Ves.  173.] 

An  annual  pay-  HTlHE  bill,  filed  by  the  vicar  of  Cadoxton,  near  Neath,  in  the  county  of 
meat  of  Irf.  by  X  Glamorgan,  against  an  occupier  of  lands  in  the  parish,  prayed  an  ac- 
for  di^?f  hay  ^®^^*  ,^,  tithes  ;  ctaiming  by  some  ancient  endowment,  usage,  custom, 
was  coosideKd  prescription  or  otherwise,  tithes  of  wood,  hay,  mills,  calves,  pigs,  colts, 
a  goodmodiu:  kids,  turnips,  potatoes,  honey,  gardens,  eggs,  poultry,  and  all  Easter  offer- 
^'ai^^^ted        ^"^  ^"^  *°^  payable  within  the  sud  parish,  &c. 

^^  MMcLt  for  ^®  defendant  by  his  answer  stated  the  manner  of  accounting  and  paying 
turnips  waa  for  tithes  from  time  immemorial,  either  in  kind  or  by  composition  of  all  the 
holdea  bad ;  artides  Stated  in  the  bill ;  and  as  the  payment  in  lieu  of  tithe  of  all  hay  made 
^■fif  9^^  and  carried  in  and  from  any  of  such  lands  in  the  tenure  of  such  occupier,  be 
dSdion "into  *^^  qiMmtity  great  or  small,  as  well  for  two  or  more  farms  or  tenements  as 
this  country  to  ^'  ^ne,  the  annual  value  of  IJ. :  also  for  every  garden  or  field  sown  with 
be  the  subject  .turnip  seed,  and  for  all  turnips  growing  thereon,  the  like  sum  of  Id.,  with- 
of  immemorial  x)ut  reference  to  the  quantities  thereof  respectively  growing,  had,  or  taken 
"■*8^«'  by  such  occupier. 

The  plaintiff  by  amendment  abandoned  his  claim  as  to  all  the  articles,  ex- 
cept hay  and  turnips  ;  and  having  replied  to  the  answer,  the  defendant  went 
into  evidence  in  support  of  the  modus  he  alleged ;  producing  a  terrier  under 
the  hand  of  a  former  vicar,  and  proving  as  exhibits  at  the  hearing  the  office 
copies  of  the  bill,  answer,  and  depositions  in  a  cause  of  John  v.  William  (1), 
upon  a  bill  for  tithes  in  the  same  parish. 

Mr.  Richards  and  Mr.  Lewis,  for  the  plaintiff :  sir  Samuel  Romilfy,  Mr. 
JBevan,  and  Mr.  Heys,  for  the  defendant. 

The  Master  of  the  Rolls.  From  the  manner  in  whichthe  bill  was  amended 
a^er  the  answer,  it  is  a  little  difficult  to  know  what  is  in  issue  ;  and  conse- 

qnently 
(1)  In  the  court  of  exchequer,  1691. 
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endowment  the  vicar  was  once  well  entitled  to  the  tithe  of  hay^  co-eztensiye        1812. 
with  the  limits  of  his  parish^  he  mighty  before  the  restraining  statutes^  hare     XiAOT  dart- 
granted  it  to  another  ecclesiastical  person  with  the  consent  of  patron  and  or-        xoutr 
dinary .     There  would  then  have  been  a  portion  of  tithes  dissevered  from  the 
vicarage^  and  there  was  evidence  that  it  was  so  dissevered,  from  the  con- 
veyance of  the  tithe  in  1676  to  Lord  Halifeuc,  which  after  their  disseverance,  • 
but  prior  to  the  restraining  statutes,  might  have  got  into  lay  hands. '  We 
therefore  want  to  pray  in  aid  only  tiiis  supposition,  as  to  these  portions  of 
tithe  which  appear  to  have  been  enjoyed  dissevered  from  the  vicarage,  that 
they  were  so  dissevered  ;  and  in  favour  of  modern  enjoyment,  which  is  the 
best  interpreter  of  right,  where  documentary  evidence  does  not  exist,  we 
will,  in  conformity  with  Lord  Kenton,  who  said  that  he  would  presume  • 
200  deeds  if  necessary,  presume  here  that  a  disseverance  took  place.    The ' 
actual  perception  of  tlthe->hay,  either  in  kind  or  by  composition^  never  ap- 
peared to  be  in  the  vicar  from  the  time  of  the  first  endowment ;  but  a  per-  - 
ception  of  1«.  4</.  annually,  for  a  considerable  time^  under  a  general  compo- 
sition with  the  rector,  which  though  not  so  strong  as  if  the' rector  had  taken 
it  in  kind,  will  virtually  include  it,  nothing  appearing  to  the  contrary. 
Therefore  there  was  not  only  evidence  to  be  left  in  the  balance  to  the  jury, 
but  that  evidence  preponderated  in  favour  of  the  rector's  claim.    The  only 
question  remaining  is,  whether  the  answer  of  Leathley^  a  co-defendant  with  ' 
a  former  earl  of  Dartmouth,  in  a  cause  instituted  against  them  by  the  vicar 
of  Batley,  was  properly  received  in  evidence.     It  appears  to  me,  that  this 
was  not  res  inter  alios  acta,  but  inter  eosdem  acta,  and  was  not  only  evidence, ' 
but  strong  evidence  against  the  defendant,  who  stood  in  the  same  place  by 
derivation  of  title  and  by  legal  obligation  as  Leathley :  and  Leathley  upon  his 
oath,  in  a  ^it  against  him  by  the  vicar,  has  declared  that  the  tithe  is  due  to 
the  rector,  and  not  to  the  vicar  ;  and  now  that  same  person  in  effect,  is  de- 
raigning  the  title  of  the  rector  in  favour  of  the  vicar.    The  reading  of  his 
answer  therefore  operates  as  a  contradiction  to  him  ;    and  as  to  its  being 
only  a  copy  of  the  answer,  I  know  of  no  case  where,  in  a  mere  civil  pro- 
ceeding, it  is  held  necessary  to  have  the  actual  answer  signed  by  the  jparty  • 
in  order  to  read  it  against  him  ;   the  rule  only  applies  where  the  party  is  ' 
chai^d  criminally,  as  in  perjury,  or  in  an  action  for  a  malicious  prose'cu-  ' 
tion,  which  is  in  the  nature  of  a  criminal  proceeding.    Therefore^  on  both  ' 
grounds  I  think  it  unnecessary  to  disturb  the  verdict. 

Lb  Blanc  J.  (1).  I  am  of  the  same  opinion.  With  respect  to  the  ad- 
missibility of  the  evidence,  it  seems  that  no  line  of  distinction  is  drawn,  ex- 
cept in  criminal  proceedings,  or  in  those  which  are  in  their  nature  criminal, 
as  in  the  case  of  a  malicious  prosecution  ;  in  other  cases  it  is  sufficient  to 
produce  an  examined  copy  of  the  answer,  without  proving  the  hand-writing 
of  the  party,  it  seems  to  me  therefore,  that  whether  this  is  to  be  considered 
as  a  proceeding  in  the  suit,  or  as  a  declaration  of  the  party,  it  is  equally  evi- 
dence. The  suit  was  instituted  upon  a  claim  of  the  vicar  against  the  rec- . 
tor  and  others,  occupiers  of  lands ;  to  which  they  put  in  their  answer,  deny- 
ing the  right.  I  will  not  say  it  was  the  same  party,  but  the  answer  was  put  . 
in,  and  the  bill  dismissed,  and  evidence  was  given  that  since  that  the  tithes 
have  been  taken  by  the  rector.  I  cannot  help  thinking,  that  where  the 
questi<|o  in  dispute  is,  whether  the  tithe  belongs  to  the  rector  or  the  vicar, 
it  is  competent  evidence  for  the  rector  to  shew  that  in  a  proceeding  between 
the  vicar  and  rector,  the  vicar  set  up  a  claim,  and  in  the  result  abandoned  - 
that  claim,  and  that  tithe  has  ever  since  then  been  paid  to  the  rector.  The  . 
next  question  is,  whether  this  was  a  verdict  clearly  against  evidence.  Now 
where  the  uniform  course  of  enjoyment  has  been  with  the  plaintiff,  the  court 
will  presume  every  thing  necessary  for  the  support  of  it.  It  seems  to  me 
to  be  giving  too  much  weight  to  the  documentary  evidence  on  the  part  of 
the  defendant^  to  hold  that  Uie  tithe  might  not  have  been  conveyed  away 
out  of  the  vicar  so  as  to  have  got  into  the  plaintiff's  hands ;  the  tithe  might 

have  • 
(1)  Gross,  J.  was  abBcnt. 
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1610.     A.  Morgan." 

Damceg  and  Peake,  for  the  defenduil,  conteodef),  that  the  ooticedMoot 
exlead  to  the  i^reat  and  small  tidies,  and  was  therefbre  a  nuHity.  Wlm« 
eereral  things  ore  held  under  a  joint  demise,  the  leaior  cannot  deteimine 
the  tenancj  aa  to  part  only.  But  this  notice  contained  do  words  which 
could  possibly  ai^ly  to  titkes.  The  tetian^  ai  to  the  tithes,  (berefiMe,  stilt 
continued  ;  and  in  that  case  so  did  the  tenancy  as  to  die  house  and  lands 
■ow  son^t  to  be  recoTered. 

.  Jtrvii  and  Abbolt,  contra,  gave  twoaMwen  to  the  objection,  Isl,  that  aa 
tithea  cannot  be  demised  exeept  by  deed,  and  as  the  demise  here  was  bj 
parol,  the  defettdant  nerer  had  any  legal  wterest  in  the  tithes,  nad  there  was 
BO  tenancy  as  to  them  to  be  determined.  Sdly,  That  the  word  premiwu  was 
hurge  enouf^  to  comfvehead  the  tithes,  and  was  not  to  be  confined  to  tiie 
bouse,  form,  and  lands,  before  mentioned. 

.  La  BtAMC,  J.  laid.  If  there  beajoint  demise  of  land  and  tidiesat  a  joint 
rent,  it  is  dear  that  the  landlord  cannot  determine  the  tenancy  as  to  the 
land,  witfaoat  at  the  same  time  determining  it  as  to  the  tithes.  In  this  ease 
he  was  inclined  to  think  that,  althoogh  the  tenant  had  only  a  licence  to  tak^ 
the.titheSr^e  noticeooght  toexteod  to  them.  But  be  was  clearly  of  opi' 
nion  that  the  notice  was  sufficient  fur  that  purpose.  Where  tJie  tidies  were 
held  along  with  the  farm,  it  must  have  been  understood  by  both  partiea  Uiat 
this  notice  was  to  apply  to  both.    His  lordship,  therefore,  directed  a 

Verdict  for  the  lessor  of  the  plaintiff  (1). 

(1)  AlUumgh  a  lease  of- tithci -csniiot fca  .t3ce  wilb  SBklog^  to  the  notice  given  ins 
withoutdeed,  fBta-urol  sgreeaieDt  for  re-  holdiig  of  lasd.  H^yUtrd^iTuek,  1  Bos. 
taiDing  tithes  fflnst  be  determlMd  by  a  bo-      &  PnL  455.     JMt,  p.  4S0. 


,     '8"-  R.  52  Geo.  3.    1812.    K.B. 

'■*^*'  Trask  V.  French,  Clerk.     [15  East,  574.] 

Vn^re  I  pluD-  T  TPON  a  rule  obtained  on  behalf  of  the  defendant,  ia  a  suit  io  probibitioii 

tiiT  ia  futtode-  V    for  a  coasultatiun  and  double  costs  under  tiM  statute  2  &  »  Ed.  6.  c. 

biii^n.'^d  b  ^*-'  **'''=''  "**  argued  in  last  HUary  term,  by  DMfwr  against  the  mte,  as 

honniitedatthe  ^^  ^^  ''  respected  double  costs,  and  by  Burrough  in  support  of  it     The 

MiizeK,  the  de-  court  took  time  to  advise ;  and  now 

fendaoti.  onlji  Lord  EbLUNBoaouoB,  C  J.  delivered  the  judgment  of  the  court.    Tbo* 

riMlBcoWssn-  ^"^  *°  application  to  the  court,  on  the  part  of  the  defendant,  fiir  double 

der  tbe  iUmtn  '^^^^-     The  pkuntiff  obtained  a  prohibition  in  a  suit  for  tithes  iiistitulcd 

e  &  9  W.  S.  c.  against  him  by  the  defendant.     Tbe  groimd  of  the  prohibition  wa»  a  sMdw. 

11.  ■.  3.,  umi  There  was  a  deebratioti  upon  that  prohibition  j  issue  was  joined  upon  (he 

""'irutder  tlie  ""'*'*'  ""''  °*  ^^  *"^  ^^  plaintiff was  nonsuited  ;  and  tbe  claim  for  double 

'^1%  &  3  Ed.  *^'^^^  ^  founded  upon  tbe  statute  2  &  8  Ed.  6.  c.  13.  s.  14.     By  that  statute 

6.  c.  li.  s.  14.  it  is  provided,  thnt  in  case  the  suggestion  be  not  proved  true  by  two  honest 

which  latter  and  Buflicient  witnesses  at  the  least,  in  the  court  where  the  prohibition  shall 

oolj  appliei  to  ^^  granted,  within  six  months  next  after  it  is  so  granted  and  awarded,  then 

^^  who^b  "  ^^^  party  who  is  hindered  of  his  suit  in  tbe  ecclesiastical  court  by  such  prohi- 

hiadcred  of  hit  bition,   shall  upon  his  request  and  suit,  without  delay,  have  a  consaltatiob 

iuit  in  the  ec-  granted  in  the  same  case  in  the  court  Tibcre  the  prohibition  was  granted-, 

^'^^^^  and  shall  also  recover  double  costs  and  damages  against  tbe  party  tWt  pnc- 

prohib^oD  ac-  *"^  *''*  prohibition,  to  be  assigned  or  asseSKd  by  the  court  where  the  said 

qnieaceii  iii  it ;  consultation  shall  be  so  granted  j  for  which  costs  and  damages  the  party 

■•dtluB  the  gbaH 

partv  obtaiiuDg  it  muat  within  lii  calendar  inoDlbi  TirilV  bis  m^esUon  bj>  the  deporittoni  of  tiro  iritneart 
IB  the  conn  which  graated  ±6  probibiUon  ;  othenrlK  the  party  Mndered  shall  hare  a  ootmluiIoB  and 
double  Costa  ai^  damagea. 
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dtdf^  dt  Monkeion  ordmafnu$,Jhcmur,  ei  Imitamus  subtcripto  modo  consistere 
debere  in  perpeiuum.  (viz.) 

The  instrument  then  proceeded  to  endow  the  \icar  with  the  tithes  of  wool, 
lamb,  &c.  hay,  herbage,  or  agistment,  Ac.  and  of  121.  and  20d.  declaring  the 
whole  to  be  per  inquisitioncm  super  talore  annuo  legitime  captcan  of  the  value 
(if  23^  communihus  annis.  The  endowment  then  proceed^  to  describe  the 
duties  of  the  vicar,  and  concludes  thus :  quas  restiiuHoriem  et  redHctionem  m- 
cariiEf  ordinationem  ipsiusgue  vicariif  8sc.  de  communi  assemu  et  consensu  ca-^ 
pituU  nostri  pronundamus,  8fc. 

The  plaintiff  also  produced  an  official  extract  from  the  parliamentary  sur- 
vey of  livings,  taken  in  1649,  estimating  the  living  at  342.  lis.  lOd.  commu' 
nibtts  annis,  and  likewise  a  transcript  of  the  general  ecclesiastical  survey,  de- 
posited in  the  office  of  the  first,  fruits  in  the  exchequer,  made  in  pursuance 
of  the  act  of  the  26  Hen.  8.  By  another  document  produced  from  the 
auditor  of  the  dean  and  chapter  of  Canterbury's  office,  of  the  date  of  August 
1367,  entitled  a  composition,  it  is  stated,  that  no  vicarage  had  hitherto 
been  created  or  endowed  of  Monkton,  and  therefore  a  perpetual  vicarage 
was  thereby  created. 

Sir  Samuel  Romilly,  Mr.  HolUst,  and  Mr.  Bernal,  for  the  plaintiff.— A  vicar 
can  be  entitled  to  tithes  only  by  prescription  or  endowment.  The  plaintiff's 
title  is  founded  on  an  endowment  made  in  the  year  ld67.  By  reference  to 
that  period,  which  is  considerably  within  the  time  of  legal  memory,  no  such 
modus  could  exist,  no  such  thing  being  then  known  as  vicarial  tithe.  An- 
other dbjectioA  to  this  pretended  modus,  proving  that  it  must  have  originated 
within  legal  memory,  arises  from  the  fact,  that  the  marsh  laqds  in  this  pa- 
rish are  680  acres ;  which  at  Is.  the  acre,  would  amount  to  642.  ^  but  m  the 
reign  of  Henry  B.,  the  value  of  all  the  tithes  was  24/. ;  and  the  parliament- 
al7  survey  stiates  them  at  34/.  The  defendants'  witnesses  speak  of  this  pay- 
ment as  an  ancient  composition,  not  a  modus.  If  a  jury  were  to  decide  in 
favour  of  the  modus,  it  would  be  a  verdict  agiunst  evidence,  and  must  again 
be  tried ;  as  in  (XConnor  v.  Cooke  (I).  But  the  parol  evidence  does  not 
amount  to  a  modus,  and,  as  laid,  it  is  bad  at  law ;  so  that  the  court  will  act 
consistently  with  the  decisions,  in  refusing  an  issue.  The  authority  of  the 
parliamentary  survey  has  been  acknowledged.  Previously  to  1367,  when 
this  vicarage  was  created,  no  vicarage  existed.  According  to  Coggan  v. 
Lord  Lonsdale  (2),  it  ought  to  be  shewn,  to  whom  a  modus  is  paid. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  JVetherell,  for  the  defendants.-^It  is  not 
necessary  to  describe  the  payment  as  a  modus  (3),  if  it  has  been  customarily 
paid,  smd  is  not  mnk.  It  is  objected  that,  as  there  was  no  vicar  prior  to  the 
year  1367,  there  could  be  no  vicarial  tithes  :  but  the  term  "  vicarial"  has  a 
definite,  well  understood,  meaning ;  and  admitting  it  to  be,  as  stat^ding 
alone,  inaccurate  and  uncertain,  it  is  here  coupled  with  other  words  of  de- 
scription, rendering  its  signification  clear  ^nd  definite.  The  expression  used 
in  this  endowment  is  *'  restored.*'  It  is  not  therefore  to  be  assumed,  that 
there  was  no  vicar  before  that  time.  There  is  no  proof  that  the  vicarage 
dfd  not  before  exist  -,  the  effect  of  this  endowment  is  to  restore  that  which 
had  previously  existed  -,  the  vicarage  not  being  founded  by  it.  The  intro- 
ductory words  of  the  endowment  perhaps  give  some  colour  to  that  assump- 
tion ;  but  there  are  frequently  several  endowments,  and  this  was  a  very  late 
one.  The  objection  to  a  modus  from  the  general  amount  has  always  been 
considered  fallacious.  However  specific  this  endowment  is,  it  means  that 
the  vicar  should  have  the  tithes,  or  any  modus  existing  in  lieu  of  them.  If 
the  defence  is  good  in.  substance,  it  ought  not  to  fail  through  a  defect  o^ 
t^hnical  accuracy.  In  these  <5ases,  indeed,  the  court  usually  gives  the 
liberty  of  amending,  or  sends  it  to  an  issue  :  much  less  nicety  being  requi- 
site in  stating  a  modus  in  an  answer  than  in  a  bill.     All  the  cas«s  shew,  that 

a  court 

(1)  Syes.5d5.  y#n/f,  p;498.  (3)    See  iUcAordk  v.  ftwiu,    oh/^  pajre 

(3)  PMt,  Add,  109. 
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which,  if  the  defieiutant  meant  to  avail  hiniMlf  by  way  of  defence,  he  mast 
shew  that  he  had  Mt  out  his  tithe  according  to  the  custom  )  and  that  in  a 
■imilar  case  two  leaned  judges  had  been  of  the  same  opinion.  The  learned 
judge,  however,  who  tried  the  cauae,  was  of  opinion,  that  the  non-paymept 
of  a  castomary  tithe  was  either  not  within  the  penalty  of  the  act  of  Ed. 6.)  or 
if  it  were,  that  the  plaintiff  should  have  declared  that  by  cuBtom  the  eleiventh 
was  payable,  which  the  defendant  had  not  divided  and  set  forth  ;  as  the  sta- 
tute speaks  of  tithes  which  of  right  or  custom  ought  to  have  been  paid.  But 
he  pcnni tied' the  cause  to  proceed,  reserving  the  point  for  the  coosideraliopn 
of  Uiis  court.  The  defendant's  counsel  then  called  witnesses  for  the  poqwae 
of  proving  that  the  tithes  of  hay  and  clover  were  covered  by  vtodutet  in  tbe 
townslups  of  Melling  and  MaghuU,  But  none  of  the  witnesses  had  ever  re- 
collected the  payment  of  tithe  hay  in  kind  i  and  the  money  payments  for 
different  kinds  of  land  on  which  hay  was  made  had  varied  for  different  es- 
tates ;  in  some  1*.,  In  others  l*.  9d.,  in  others  l>.  6d.  an  acre ;  two  of  tbe 
variations,  at  least,  aficcting  clover  as  well  as  natural  grass.  The  learned 
judge,  on  summing  up  this  evidence,  stated  to  the  jury  the  nature  of  an  im- 
memorial mfidu*,  and  that  to  constitnte  its  validity,  it  must  have  existed 
from  the  beginning  of  the  reign  of  Richard  1.,  and  that  if  from  the  soma, 
the  Modutci,  or  any  other  circumstances,  they  were  satisfied  that  the  suroa 
had  not  been  paid  fortliat  period,  they  must  find  against  the  mo(fi(*r«.  Then, 
after  pointing  out  to  them  the  variations  in  the  evidence  as  to  the  paymeota 
made,  he  left  it  to  them  to  say  whether  any  of  them  had  existed  from  time 
immemorial :  and  the  jury  found  for  the  defendant. 

Scarlett  moved  in  last  Michaelmas  term  to  set  aside  the-verdict  and  gnnC 
a  new  trial,  on  tbe  grounds,  1st,  that  the  varying  payments  shewed  that  there 
was  no  r^nlar  Moi/tu  in  the  parish  ;  and  therefore  the  action  was  maintain- 
able. But,  2dly,  if  a  customary  mode  of  tithing  by  setUng  out  the  eleventh 
hillock  of  hay,  on  account  of  its  being  in  a  more  advanced  state  of  prepan- 
tion,  were  established,  yet,  as  the  defendant  had  not  set  out  his  hay  accord- 
ing to  the  custom,  he  was  liable  in  this  action. 

Park,  Tapping,  and  Richardson,  shewed  cause  against  the  rule.  The  sta- 
tute 2  &  3  Ed.  6.  c.  13.  only  gives  the  action  for  not  setiing  out  the  tenth 
part,  that  is  the  common  law  tithe  ;  and  the  plaintiff's  claim  oh  the  record 
is  flamed  accordingly ;  whereas  the  terrier,  which  was  given  in  evidence  by 
the  plaintiff  himself,  established  a  custom  to  set  out  the  eleventh  cock  of  hay 
only,  to  which  that  statute  does  not  apply.  [Lohl  Eht-Ksaonovaa  C,  J. 
How  does  it  appear  that  tbe  jury  have  found  any  certain  modui  in  this  case  > 
It  is  tme  that  the  defendant  was  not  tied  down  to  prove  any  particular  sio- 
(Au;  but  in  order  to  oust  the  rector  of  his  common  law  ri^t,  there  must  be 
Bome  one  good  modiu  proved  :  but  here  there  was  only  proof  of  varying  pay- 
ments from  time  to  time,  which  is  no  proof  of  a  modus,  but  of  different  com- 
positions for  tithe.]  The  rector  himself  claimed  the  eleventh  cock,  and  gave 
the  terrier  in  evidence  of  it :  be  ought  therefore  to  have  been  nonsuited  upon 
that  proof.  [Lord  EnKNaoaonoH,  C.  J.  He  went  into  evidence,  and  ^led 
to  establish  the  customary  claim  set  up  :  then  was  he  to  lose  his  common 
law  right,  if  no  certun  modui  was  proved  ?  Laying  the  terrier  out  of  the 
(joestioD,  there  was  no  evidence  of  a  claim  to  the  devenUi  part ;  but  evidence 
of  oUier  varying  payments .]  [La  Euno  J.  The  question  is  whether  the  ter- 
rier conchiNvely  proved  the  customary  mode  of  tithing.  It  is  one  mode  of 
proof,  bat  not  conclusive ;  and  therefore  did  not  go  to  a  nonsuit.]  None 
of  the  witnesses  knew  of  any  payments  in  kind  of  tithe,  but  all  spoke  of 
one  or  other  customary  mode  uf  payment; 

Lord  EiLENBoRouuji  C..T.  If  (he  plaintiff  ciinnot  maintain  his  right  to 
llie  lithe,  ht  h  not  trititlcil  lo  inuintain  tiiis  action,  in  which  he  claims  to 

recover 
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less  than  it  is  now,  or  both.  I  should  therefore  besitate  to  come  to  an  ab- 
solute conclusion  against  the  antiquity  of  the  modus  from  a  mere  compari* 
'Mn  between  the  former  reported  value  of  thre  vicarage^  and' the  amount  of 
the  payments  at  the  present  day. 

A  more  serious  difficulty  however  arises  fhonrthe  productibil  of  the  in- 
strumBiit,  by  wfaich^  it  is  clear,  this  vicarage  was  at  first  establisheti  as  well 
as  endowed!  Tt  shews,  there  was  no  vicarage  in  this  parish  before  the  year 
1367,  which  is  long  afiter  the  time  of  legal  memory.  Now  the  customary 
payment  of  one  shilling  for  every  acre  of  marsh  land,  is  stated  to  have  been 
immemorially  made  to  the  vicar  in  lieu  of  tithe  of  hay  (one  of  the  tithes 
with  which  the  vicarage  was  endowed),  and  of  all  and^e^'cry  other  vicarial 
and  small  tithes.  The  objection  is,  that  as  before  the  year  1367,  there  W[aa 
BO  vicsT,  and  consequently  no  vicarial  tithes  in  this  parish,  the  payment 
stated  cannot  have  been  immemorially  made.  It  is  not,  tliat  upon  the  f^ce 
of  the  modus  as- laid,  there  is  any  defect  whatever,  but  the  immemorial'ex- 
istence  of  it  is  disproved. 

This  therefore  has  aothing  to  do  with  the  cases  in  whith  the  vfiodus  haa 
been  obscurely  or  imperfectly  laid,  but  the  court  has  from  the  answer,  or 
sometimes  fl-om  the  evidence,  been  able  to  collect  what  was  the  custom  in"- 
tended  to  be  alleged.  Here  there  is  no  imperfection  or  obscurity  in  the  an- 
swer, if  the  allegation  were  true  in  point  of  fact;  it  is  not  contended  that  the 
fRodM  would  be  bad  in  point  of  law  :  but  the  plaintiff  shews  that  the  alleged 
payment  cannot  have  existed  beyond  the  time  of  memory.  Is  it  to  be  said; 
that  whenever  the  evidence  disproves  the  modus,  as  laid,  the  court  is  to  set 
about  framing  such  a  modus  as  the  evidence  would  not  disprove  ?  It'  is  true 
there  might-  be  a  modus  which  the  establishment  or  endowment  of  the  vicar- 
age within  the  time  of  memory  would  not  at  all  affect ;  for  if  a  modus  could 
be  presumed  as  against  the  rector,  before  the  vicaraige  was  created,  the  sub- 
se(]^nt  endowment  would  not  aSect  the  existing  right  5  and,  although  it 
^ould  specify  the  tithes,  yet  it  would  operate  only  upon-the  modus  substituted 
in  ^  place  of  those  tithes  ;  bat  to  introduce  such  b-  modus  into  this  case, 
(he  court  must  whc^y  recast  that  which  is  laid,  and  take  from  it  every  part 
<»f  the  specific  description  the* defendants  themselves  have  chosen  to  give  to 
it.  That,  I  think,  cannot  be  done^  and  therefore  the  plaintiff  must  have  a 
decree,  with  costs. 
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Snu/th,  Clerk,  V.  Sambrook.     1  Maule  &  Selw.  66.]  w^— ■» 

THIS  was  an  action  of  debt  -,  the  first  and  second  counts  of  the  declara-  j£,^^^J  3" 
tion  were  framed  upon  the  stat.  2  &  3  Edw.  6.  c.  13  5  the  first  stated  Ed.  6.  c!  13.  for 
that  the  plaintiff  was  rector,  of  Worthen»  in  the  counties  of  Salop  and  Mont*  not  seUing  out 
gomery,  and  proprietor  of  the  tithes  of  corn,  grain  and  hay,  clover,  rye-  the  tithe  of 
grass,  peas  and  vetches,  growing  on  land  within  that  part  of  the  parish  ?j!J**'^*^^ 
lying  within  the  county  of  Salop,  in  the  occupation  of  the  defendant,  and  all  ^^w  "he 
such  tithes  for  40  years  before  the  statute  ought  to  have  been'  set  out  and-  j,,^  foJna  a 
paid  in  kind.     And  then  it.chaiged  that  the  defendant  had  cut  down  and  custom 
reaped  so  many  acres  of  com,  grain  and  hay,  and  clover  and  rye-grass,  and  throughout  the 
peas  and  vetches  growing  upon  the  said  land,  the  tithe  whereof  belonged  to  P""***  ^JJ  {Jj^ 
the  plaintiff,  and  ought  to  have  been  jusdy  divided,  set  out,  and  i^d  to  him  Sedeventh 
as  rector  and  proprietor ;   yet,  that  the  defendant,  after  reaping,  cutting  .hock  of  wheat 
dipwn,  and  gathering  the  said  corn,  &c.  took  and  carried  away  the  same  aad  the  ele- 
ffom  the  land,  where  the  same  Tiad  so  grown,  &c.  and  ought  to  have  been  T^rt^^J?^®' 
tithed,  the  10th  part  of  the  same,  or  of  any  part  thereof  respectively,  not  HcldTthat' 
having  been  justly  separated,  divided,  or  set  out  from  the  nine  parts  residue  there  was  a 

thereof,  sufficient  coo- 
aidcretion  for  the  cuatora  as  to  the  wheat,  it  appearing  that  the  &mier  had  always  been  used  to  put  the 
sheaves  into  shocks,  and  in  case  of  had  weather  to  open  them  to  diy,  and  therefore  the  custom  was  good ; 
but  as  to  the  barley,  &c.  there  was  no  sufficient  consideration,  it  appearing  that  the  farmer  only  put  thtm 
into  cocks,  without  doing  any  thing  farther,  except  that  in  case  of  wet  weather,  before  the  parson  tithed 
them,  he  open^  the  cocks  of  barley  and  oats,  and  put  them  up  aguu,  which  was  in  fact  for  his  own  benefit : 
the  custom  therefore  as  to  the  barlay,  oaU,  peas,  and  vetches,  was  held  void. 


$H  TITHE  CASES. 

1B13.        dtie8.ii6t  consist  in  tbe  actual  tvidng  of  the  tidie,  tmtiii  the  right  to  take  it; 
i>Q]E,  OEM*     which  is  a  Goifthitially  subsisting  right     Tliere  was  nothing  to  mairk  a 
BRiBELT,      giiange  of  possession  after  the  11th  of  October  1811 ;  nothing  to  shew  that 
PALiJiBa.      the  defendant  had  afterwards  renounced  the  possession  which  he  held  at  that 
^^        time^  and  therefore  it  must  be  presumed  to  have  continued.  In  explanation  of 
the  &ct  of  giving  the  second  notice,  which  it  was  contended  had  done  away 
the  first,  to  which  the  same  objection  of  nou -possession  did  not  apply,  he 
said  that  Mrs.  Brierly  had  then  had  no  notice  of  the  assignment,  and  had 
not  then  received  any  rent  of  the  defendant  to  fix  him  with  the  possession. 
Lord  Ellekborouoh  C.  J.  then  observed,  that  as  there  was  a  clear  pos- 
session by  the  defendant  proved  in  October  1811,  and  he  did  not,  when 
served  with  the  notice  to  quit,  renounce  his  possession,  it  seemed  fair  to 
presume  that  things  continued  in  the  same  state,  in  the  absence  of  all  evi- 
dence of  their  having  been  altered.     But  the  rule  nisi  was  granted,   as  to 
both  the  demises,  upon  these  questions  :  1st,  whether  the  first  notice  to  quit, 
after  the  expiration  of  which  there  was  a  clear  possession  by  the  defendant 
proved,  was  waved  by  the  second  :  2dly,  whether  there  was  any  such  pos- 
session proved  after  the  second  notice  to  quit  expired. 

SelUm,  serjt.  and  Best,  now  opposed  the  rule,  and  contended  that  the  first 
notice  to  quit  ^was  waved  by  the  second,  as  acknowledging  the  tenancy  to 
be  subsisting  after  the  expiration  of  it.  As  to  the  second,  that  the  action 
was  brought  prematurely,  there  being  no  one  a(^  or  expression  of  the  de- 
fendant's proved  to  shew  that  he  held  or  meant  to  hold  over  3  and  tlie  court 
would  not  presume  that  he  meant  to  be  a  trespasser. 

Blossett,  seijt.  in  support  of  the  rule,  argued  upon  the  efliicacy  of  the  first 
notice,  that  it  was  not  waved  by  the  second,  upon  the  authority  of  Messenr, 
get  V.  ArmsiTong  (1)  :  for  here  the  circumstances  explained  the  second  no- 
tice ;  for  after  Uie  first  notice  to  Botham,  the  lessor  had  notice  of  the  change 
of  possession  by  the  assignment  to  the  defendant :  but  Botham*s  tenancy 
having  expired  at  Michaelmas  1810,  could  not  be  set  up  again  by  another 
notice  to  the  defendant  in  March  1811.  The  giving  a  person  notice  to  quit 
does  not  operate  to  create  a  tenancy  in  him.  [Lord  Ellenborocgh  C.  J. 
It  does  not  necessarily  do  so,  but  it  is  generally  considered  as  an  acknow- 
ledgment of  a  subsisting  tenancy  :  and  if  the  party  obey  the  notice,  how 
can  he  be  deemed  a  trespasser,  on  account  of  a  prior  notice  to  another  per- 
son. Nothing  appears  to  shew  that  the  defendant  had  knowledge  of  any 
other  notice  to  quit  than  the  one  which  was  served  upon  him.  Ba*?  lev,  J. 
The  second  notice  gives  the  defendant  to  understand,  that  if  he  quit  at  Mi- 
chaelmas 1811,  he  will  not  be  considered  as  a  trespasser.]  As  to  the  second 
notice,  he  argued  that  unless  some  act  expressive  of  the  defendant's  inten- 
tion to  give  up  the  tithes  at  Old  Michaelmas  181 1,  were  proved  to  have 
been  done  by  him,  it  was  impossible  for  the  lessor  of  the  tithes  to  know 
whether  the  defendant  had  given  up  the  possession  or  not  till  the  succeeding 
harvest ;  and  no  recovery  could  be  had  in  ejectment  till  half  a  year  more 
after  that  time.  [Bayley,  J.  If  a  demand  were  made  of  the  lessee  afler 
the  expiration  of  the  notice,  whether  he  meant  to  give  up  the  tithes,  and  he 
were  silent,  that  would  be  evidence  for  the  jury  that  he  did  not  mean  to 
give  them  up.]  [Lord  Ellenuorough  C.  J.  There  could  be  no  delivery 
up  in  fact  of  the  subject-matter,  but  at  most  only  a  symbolical  delivery,  or 
a  declaration  of  the  lessee  to  that  effect.  Where  the  lessee's  intention, 
however,  is  doubtful,  the  lessor  always  has  it  in  his  power  to  bring  it  to  the 
test,  by  demanding  of  the  other  whether  he  means  to  give  them  up  :  and  \t 
he  be  silent,  the  inference  would  be  that  he  did  not  mean  to  do  so.]  He  then 
observed,  that  in  fact  the  defendant  was  not  the  tenant  in  possession  who' 
was  served  with  the  notice  of  declaration,  but  had  come  in,  upon  the  rule 
of  court,  to  defend  as  landlord.  The  notice  of  declaration  was  in  fiact  served 
upon  the  farmers  of  the  defendant's  own  estate.  His  defending  therefore 
under  that  rule  was  evidence  of  his  claiming  to  continue  in  possession. 
Lord  Ellbkborou'ob  C.  J.    The  rule  of  court  by  which  the  defendant 

was 

•     ••  (1)  1  Term  Rep.  53  s  aod  see  Dot  v.  Humphreys,  2  East,  237. 
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the  parson  on  the  one  hand  cannot  compel  him  to  extend  his  labour  be  jood 
the  sheaf,  neither  can  the  farmer  on  the  other  hand  compel  the  parson  to 
take  an  lith  instead  of  a  iOth,  which  is  his  due,  because  he  chooses  to  ex- 
tend his  labour  to  the  shock.     The  only  case  which  seems  to  sanction  such 
a  custom  as  the  present  is  an  anonymous  one  in  Latch  (1)  ;  but  its  autho«»- 
rity  appears  to  have  been  over-ruled  by  a  subsequent  decision  in  Trewin  v. 
Bond  (2).     In  that  case  a  custom  to  set  out  the  tithe  of  com  in  stitches  of  1^ 
sheaves,  or  stitches  of  10  sheaves,  and  to  pay  no  tithe  for  the  odd  number  of 
sheaves  under  10,  was  holden  to  be  void.  If  then  the  additional  labour  pef- 
formed  by  the  ftirmer  in  putting  the  sheaves  into  stitches,  was  not  considered 
in  that  case  as  sufficient  to  warrant  the  deduction  of  so  minute  a  portion  as 
the  tithe  of  the  odd  sheaves,  the  same  degree  of  labour  will  hardly  be  deemed 
sufficient  to  sanction  the  withholding  of  so  large  a  proportion  as  would  be 
effected  by  the  payment  of  an  llth  instead  of  a  iOth  shock.     In  support  of 
a  Qustom  apparently  so  beneficial  to  the  farmer.  It  ought  at  least  to  be  shewn 
that  there  exists  some  proportion  between  the  value  of  the  additional  labour 
bestowed  and  t)^at  of  the  tithe  withdrawn,  whereas  upon  a  comparison  of 
tho  two,  the  result  may  be  proved  to  be  in  favour  of  the  farmer  in  the  pro- 
portion of  16  to  1.     As  to  the  oats,  barley,  peas,  and  vetches,  they  con- 
tended that  it  appeared  the  cock  was  the  first  state  in  which  they  became 
of  equal  sbe  so  as  to  be  capable  of  comparison,  and  consequently  the  first 
stage  in  which  they  could  be  tithed  ;  and  they  referred  to  Woodshaw  v.  Hill, 
€.  B.  Trin.  2  &  3  Geo.  2.  cited  by  Parkbh  C.  B.  in  Er%kine  v.  Ruffles  (3). 
With  respect  to  these  also  it  was  not  proved  that  the  farmer  had  done  any 
thing  more  than  the  common  law  required  in  order  to  put  them  into  a 
titheable  state  ;  and  consequently  no  fooadatloik  was  laid  for  the  custom  as 
to  either  of  them. 

Jervis,  Peake,  and  Puller,  eontrd.  The  principle  of  tithing  is  laid  down 
by  the  judges  in  Knighi  v.  Halsey  (4)  a«  follows :  "  The  right  of  the  parson 
to  his  tithes  in  kind  accrues  on  the  act  of  severance :  his  right  to  take  the 
tithe  accrues  when  the  titheable  matter  after  severance  is  in  the  earliest  stage 
of  the  course  of  husbandry  applicable  to  it,  in  which  the  tenth  part  may  be 
easily  distinguished  from  the  other  nine."  The  same  doctrine  is  held  by  the 
chief  baron  in  Collyer  v.  Howes,  in  these  words  (5).  *'  The  general  aiid  ir- 
refiiigable  law  of  tithing  is  that  each  article  is  to  be  titlied  when  it  comes 
into  such  a  state  of  severance  that  the  parson  may  see  whether  he  has  hrs 
fair  tenth.  The  stage  of  the  process  in  which  that  object  is  best  attained 
marks  the  time  of  tithing.'*  It  is  upon  this  principle  that  the  common  law 
mode  of  tithing  wheat  is  in  the  sheaf,  the  same  being  the  first  convenient 
state  in  which  the  tithe  can  be  collected  after  the  corn  is  cut,  afifbrding  the 
parson  an  opportunity  of  comparing  his  tenth  with  the  other  nine  parts^(6). 
But  although  this  be  the  general  rule,  still  where  according  to  the  usage  the 
farmer  bestows  more  labour  on  the  sub}ect*>matter  of  die  tithe  than  is  re- 
quired by  the  common  law,  that  may  be  a  good  consideration  to  uphold  a 
custom  for  his  rendering  less  than  the  whole.  Accordingly  Lord  Kenyon, 
in  Knight  v.  Halseif  (7),  alter  recognising  the  common  law  mode  of  tithing 
com,  expressly  lays  it  down,  that  if  the  former  adds  his  own  labour,  and 
takes  care  of  it  until  it  is  made  into  shocks,  he  may  by  custom  be  excused 
by  paying  only  an  eleventh  or  twelfth  part  of  the  com :  in  such  cases  ttie 
labour  of  the  farmer  added  to  the  quantum  of  the  tilhe  is  considered  to  be  an 
equivalent  for  the  full  tithe.  With  respect  to  the  wheat  therefore,  this  case 
fells  precisely  within  the  foregoing  principles ;  and  the  case  hi  Latch,  also  in- 
stead of  standing  alone  is  supported  by  them,  as  well  as  by  the  cases  of 
Johnson  v.  Aukrey  (8),  and  Durrant  v.  Booty  (9).     Trewin  v.  Bond,  which  is 
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of  the  title,  nhich  etood  upoa  the  argvmeDt  already  brieSy  adferted  to ; 
and,  2dly,  upon  the  adiiiissibility  of  the  evideace  of  the  bill  and  answer  of- 
fered by  the  plaiotifTs  in  disproof  of  the  vicar's  title  ;  as  to  which  the  case 
stood  thus  :  The  jilaintiffs  produced  copies  of  a  bill  and  answers  in  the  court 
of  exchequer  in  a  cause  institated  in  1777  by  Henry  Elnualt,  clerk,  vicar  of 
Sutley,  against  William  earl  of  Darlmouth,  (the  father  of  the  late  earl)  and 
S.  Le^ly  and  others  (owners  of  lands),  claiming  tithe-hay  under  the  an- 
cient endowment  in  1262.  The  defendants  Leathley  and  others,  in  their 
answers,  denied  the  vicar's  right,  and  stated  that  tithe-bay,  or  some  annna] 
payment,  modtu,  or  composition,  had  been  constantly  or  fora  long  eeriea  of 
years  paid  to  the  earl  of  Dartmouth,  or  those  under  whom  he  claimed,  and 
that  they  believed  that  the  tithe  hay  belonged  to  him,  and  that  they  had  paid 
It.  4d.  annually  per  acre  for  arable,  meadow,  and  pasture,  within  the  town- 
ships of  Morley  and  Churwell,  in  the  parish  of  Batley,  for  all  rectorial 
tithes.  It  was  admitted  that  Leathley,  one  of  the  defendants  in  that  enit, 
was  the  then  owner  and  occupier  of  the  land  now  held  by  the  defendant 
Hoberts,  who  had  purchased  it  from  him.  The  copies  of  the  bill  and  an- 
swers were  proved  to  have  been  examined  with  the  originals  j  bat  it  was 
objected  on  the  part  of  the  defendant,  that  they  were  not  evidence  at  all,  as 
being  ret  inter  alioi  acta  j  or,  if  admissible,  that  the  origioal  answer  of 
Leathley  oughi  to  have  been  produced  j  but  the  learned  judge  ovemUed 
the  objections,  and  received  the  evidence,  which  went  to  the  jury  with  the 
rest  of  the  evidence  in  the  cause.  No  decree  was  shewn  to  have  been  msde 
in  this  suit ;  but  in  the  result  the  cl^m  was  abandoned,  without  coats,  and 
from  that  time  the  vicar  had  acquiesced. 

Park  end  flolrogd  shewed  cause,  and,  upon  the  first  point,  relied  on  the 
argument  already  adverted  to  ;  upon  the  2d,  they  Insisted  that  in  all  matters 
of  public  record,  the  copy  is  admissible  evidence ;  it  is  a  rule  adopted  for 
the  preservation  of  the  originals,  and  it  is  also  to  be  presumed  that  tfaey  majr 
be  wanted  in  different  plac^  at  the  same  time  j  so  that  public  convenience 
requires  that  copies  of  them  should  be  received  ;  and,  Uierefnre,  except  in 
the  case  of  peijnry,  it  is  held  that  there  is  no  need  to  produce  the  urigmaL 

Scarlett  and  AicAnrdfon,  contrd.  This  answer,  considered  as  a  proceed- 
ing is  a  suit,  was  not  evidence  against  the  djcfendant,  because  it  was  re*  i»ler 
aSot  acta,  and  also  because  it  was  not  followed  up  by  any  decree.  In  Ford 
V.  Graf  (1)  the  court  said  that  "  if  one  make  answer  in  chancery  which  ia 
prejudicial  to  bis  own  estate,  it  may  be  evidence  against  him,  but  it  shall  not 
be  evidence  against  his  alienee  ;"  and  though  an  answer  may  be  evidence 
where  there  has  not  been  a  decree,  yet  it  is  then  only  evidejice  as  a  declara- 
tion of  the  party  making  iL  Now  admitting  this  to  be  evidence  as  the  de- 
claration of  Leathley,  under  whom  the  defendant  claims,  the  objection  to  the 
examined  copy  is  good,  because,  in  onier  to  prove  it  a  declaration  in  writing 
by  the  party,  the  signature  or  hand-writing  of  the  party  making  it  must  be 
be  proved,  which  can  only  be  done  by  the  production  of  the  original. 

LordELLiNBoaovoH  C.  J.  The  question  before  the  court  is,  whether 
'  this  matter  should  undergo  a  revision  either  on  the  ground  of  the  evideoce 
being  not  sufficient  to  sustain  the  verdict,  or  on  that  of  the  judge's  having 
received  inadmissible  evidence.  In  a  case  like  this,  where  the  verdict  is  not 
conclusive  on  the  rights  of  the  party,  but  those  rights  may  be  re-a^tated  in 
another  suit,  if  upon  consideration  the  party  is  dissatisfied,  the  court  will  not 
be  inclined  to  send  it  down  again  unnecessarily.  On  the  question  as  to  the 
BufBciency  of  evidence  of  title,  I  amindined  to  think  that  in  1263  the  tithe 
of  hay  was  in  the  vicar,  under  the  endowment  of  the  ar(;hbtBhop  of  York, 
with  the  consent  of  the  |>rior  and  his  convent.   Butassunuug  that  under  the 

endowment 
(0  Silk.  286. 
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r  Lit  Blanc  J.  There  19  a  manifest  difference  bet^reen  the  vrheat  and  the 
other  articles.  In  the  case  of  the  wheat,  there  is  an  ulterior  process,  to  which 
it  is  carried  after  being  titbeable.  It  is  put  into  a  more  convenient  stage  to 
be  carried,  which  is  at  all  times  an  additional  species  of  labour  imposed 
upon  the  farmer  ;  and  then  b^ain  in  ea^e  of  bad  weather,  the  shocks  are 
opened  and  ventilated,  which  is  a  further  benefit  to  the  rector :  that  appears 
to  me  an  adequate  consideration  for  the  custom.  With  respect  to  the  rest ; 
the  parson's  share  is  not  distinguishable  nor  the  whole  titheaUe  until  put 
into  cocks ;  and  the  farmer  cannot  bring  in  aid  any  occasional  ulterior  la- 
bour which  may  accidentally  be  done  to  the  cocks  on  a  wet  day  by  opening 
them,  which  the  farmer  would  do  for  his  own  benefit,  in  order  to  found  a 
consideration  for  the  custom.  Until  the  cocks  were  actually  set  out,  the 
fanner  could  not  tell  which  were  the  parson's  and  which  were  his  own  3  but 
after  the  tithe  was  set  out,  it  does  not  appear  that  he  ever  opened  the  par- 
sou's  cocks. 

Batley  J.  '  1  agree  with  the  rest  of  the  court.  The  wheat  being  advanced 
one  stage  in  the  course  of  husbandry,  is  a  consideration  for  the  custom ;  and 
that  superadded  to  the  probable  expence  and  trouble  attending  the  re*opening 
of  the  shocks  in  case  of  bad  weather,  bears  some  proportion  to  the  deduc- 
tion claimed,  in  giving  the  1 1  th  instead  of  the  KKh  part.  But  as  to  the  other 
com,  it  will  be  entirely  matter  of  accident,  whether  any  thing  beyond  what 
Is  required  by  the  common  law  will  be  done  j  and  the  mere  probability  of 
extra  trouble  is  not  a  suiiicient  consideration  to  warrant  the  custom.  With 
respect  to  the  peas  and  vetches,  the  putting  them  into  wads  is  little  more 
than  merely  severing  them  from  the  root  3  and  there  is  no  evidence  of  their 
being  opened  again  after  bad  weather. 

Rule  absolute  for  reducing  the  verdict  45/* 


i> 


E,  53(ieo;3.;  1813.    K.B. 
Blundelly  Clerk,  and  Thompson  v.  Howard.     [I  Mau.  &  Selw.  292.] 

kEBT  by  Blundell  as  rector  of  Halsall,  and  Thompson  as  lessee  of  a  ActSon  agaiast 

moiety  of  the  tithes,  on  stat.  2  £dw.  6.  against  the  defendant,  occupier  the  defendant, 

of  a  farm  situate  in  Down  Holland,  (one  of  the  five  townships  of  which  the  J^'*}*'^^^* 

parish  of  Halsall  consists)  for  not  setting  out  the  tithes. of  hay  and  potatoes  township  of 

growing  upon  the  said  farm. — Plea,  the  general  issue.    The  defence  was  a  jDown  ffolland, 

modus  of  4$.  payable  at  Easter  annually  in  respect  of  all  tithes  arising  from  for  not  setting 

the  fiarm,  except  corn  and  horse  beans.  outtithe^  De- 

At  the  trial  before  Lb  Blanc  J.  at  the  last  Lancaster  assizes,  the  plaintiff  ^^^^^^ 
{the  rector)  did  not  rely  merely  on  his  common  law-right  to  tithes  in  kind,  plaintiiTahefred 
as  rector,  but  also  produced  documentary  evidence  3  viz.  the  general  eccle-  hy  ranrevs  and 
siftstical  survey  26  H.  8. 3    the   parlinmenUry   survey  1068  5  and  several  *J][3|??V*^^  ^ 
terriers  of  the  years  1606, 1709,  1738,  1742,  1778,  1789.     The  surveys  Seto^k^ 
were  silent  as  to  any  township  or  farm  modus,  and  the  former  mentioned  was  mentioned 
tithes  as  payable  throughout  the  parish,  and  the  latter  within  the  township  in  them;  against 
of  Down  Holland;  and  the  terriers  made  no  mention  of  any  modu$  in  this  J^^^^  ^^Z!!^ 
township.    On  the  part  of  the  defendant  several  witnesses  proved  an  uni-  by^witneSttTan 
form  payment,  for  upwards  of  60  years  last  past,  in  respect  of  the  defend-  uniform  pay. 
ant*s  estate,  of  4«.  at  Easter  annually  in  lieu  of  all  tithes,  except  eorn  and  ment  of  a  sum 
horse  beans.    These  witnesses  were  asked  on  cross  examination,  *'  Whether  «rtainj  |n  re- 
other  tenements  in  Down  Holland  did  not  pay  a  simikr  sum  >"  to  which  2J^^t  SJ^I 
question  the  defendant's  couBsel  objected,  on  the  ground  that  the  issue  being  waidt  of  50 
whether  this  particular  tenement  was  under  a  moiduSf  it  was  not  competent  yean  :  Held, 
to  the  plaintiib  to  inquire  whether  other  tenements  in  the  same  township  ^^  ^J'^^' 
paid  a  similar  sum,  in  order  to  derive  from  a  question  respecting  a  collateral  S«w-«aimin»- 
matter,  an  answer  which  might  be  prejudicial  to  the  point  in  issue  :  but  the  non  ask  those 
learned  judge  permitted  the  question  to  be  put,  and  the  witnesses  having  witnesses  whe- 
answered  that  other  tenements  in  Down  Holland  did  pay  a  similar  sum,  the  therothertene- 
counsel  for  the  plainti£fo  in  his  reply  relied  much  on  thtt  circumstance  as  SoUwiddWDS 
shewing  that  this,  with  the  other  payments,  was  made  as  a  portion  of  some  ^^^  ^  similar 

composition  sum. 


question. 

Batlrv,  J.  In  every  point  of  view  in  which  the  etidence  of  this  ansiver 
can  be  considered,  it  seems  to  me  that  proof  of  nn  examined  copy  was  buS' 
cient ; .  it  is  a  proceeding  in  a  court  of  justice,  and  in  general  withoot  cod- 
Eideriog  who  are  the  parties,  or  for  what  parpose  it  is  produced,  a  proceed- 
ing in  a  court  of  justice  is  proveable  by  an  examined  copy.  This  rule  has 
arisen  from  the  convenience  of  the  thing,  that  the  originats  may  not  be  re- 
quired to  be  removed  from  place  to  place.  Besides  wluch,  here  I  think  the 
proceedings  were  inter  eotdem ;  for  the  rector  was  a  party,  and  the  vicar  ivos 
a  party,  and  the  person  also  under  whom  the  defendant  derives  title,  and  be 
would  necessarily  have  had  an  opportunity  of  cross-examining.  There  ts 
another  ground  on  which  it  may  be  suetaioed,  for  it  was  a  proceedii^  in  a 
suit  which  the  vicar  had  instituted,  and  upon  the  coming  in  of  the  answer 
bad  abandoned.  Now  the  contention  here  is,  that  the  vicar  had  the  ri^t; 
it  seems  reasonable  then  that  any  medium  uf  proof,  by  which  it  could  be 
shewn  that  the  vicar  had  not  the  right,  should  be  admissible  >  but  that  is 
shewn  by  proving  that  the  vicar  made  bis  elaim,  «nd  upon  an  adverse  Ude 
being  set  up  against  him,  abandoned  such  claim,  and  since  that  time  the 
tithe  has  been  taken  by  the  rector ;  surely  that  is  strong  evidence.  As 
to  the  question  upon  Ibe  weight  of  evidence,  it  has  been  already  fnlly  con- 
sidered ;  and  it  does  not  appear  to  involve  a  right  of  any  great  extent.  The 
vicar  does  not  set  uf  a  claim,  but  only  the  defendwit,  who  does  not  choose 
to  pay  tithe  to  any  one.  and  so  when  the  rector  claims  he  sets  up  the  vicar's 
rieht,  and  via  wtt.  If  this  had  been  a  claim  by  the  vicar  to  the  whole 
lithe,  and  involved  all  the  parish,  the  cose  might  have  been  more  nice  >  but 
here  sopposing  this  action  concliwive,  it  can  only  be  so  in  respect  of  four 
acres,  and  the  costs  of  another  tnal  would  exceed  the  value.  In  a  case  tbea 
where  the  right  of  Lord  Dartmouth  is  not  impeached,  but  is  consistent  with 
the  enjoyment,  and  where  the  vicar  having  nnce  made  his  idaim,  has  aban- 
doned it,  I  think  it  would  be  going  too  far  to  send  the  cose  down  to  a  neiv 
trial  for  so  small  a  value. 

Rule  discluu^ed. 

M.  53  Geo.  3.     1813.     In  Cane. 
Scott  V.  Smith.     [I  Ves.  &  Bea.  142.] 

^mtihl^l-  T'H^  bni  filed  by  the  plaintiff  as  vicar  of  Moukton,  vrith  ibe  chapels  of 

cwed  ngxion  r  Bircljington  and  Wode  annexed,  against  the  defendants,  as  occupiers 

taoinafit.  per  of  ccrtMn  marsh  lands,  alleged  that  the  vicarage  was  founded  in  the  year 

"™  ^  '*\  1387,  and  was  then  endowed  with  divers  kinds  of  tithes,  comprising  all  kinds 

h™  for°ithe  °'  **■"  ""^^'n  'he  parish  and  chapelries,  except  those  of  com  and  grain  ; 

ofhay,  ardall  ""''  P™yed  ""  account  of  the  tithes  of  such  marshlands, 

other  Ticariiil  Ttiennsiver,  admitting  the  endowment  in  1307,  set  up  a  modia,  vix.  that 

■nd  ■mall  "  fVom  time  whereof  the  memory  of  man  is  not  to  the  conlrary  there  hath 

c!m»e  I^Vr-  ****"  ''"''*  ""''  Payable  to  the  viear  of  the  said  parish  a  certain  ancient  worfw 

ing  to  lisre  ■"■.  P"8tomnry  payment  of  \s,  per  acre  for  each  and  every  acre  of  marsh  land 

hern  establiili-  within  the  said  parish,  for  and  in  lieu  of  the  tithes  of  hay,  and  of  all  and 

td  by  nn  en-  ewiy  other  vicarial  and  small  tithes,  arising  or  renewing  upon  or  in  respect 

l3«"wuliiD  "'**''''  ■"*'  "^T  ""ch  acre  ;  and  which  sum  hath  usually  been  paid  at  Mi- 

lpp.1  'mtmarj.  c*«1«>m,  oM  Style,  in  each  year." 

Though  lie  Th'  plaintiff  produced  in  evidence  tfie  endowment  of  1367,  as  deposited 

ronrt  will  aid  a  at  Lambeth,  commencing  Ons :   Vniveriis,  ^c.  %t  supra  de  rerho  ad  verivm 

iv'ininprTrMt.  ""'"*'  '*"■""'""'  P"7"''""w  mic'in  iiipmdktd  dc  Emtria  hcu  cujus  ta-iinUr 

ly  laKlinnn  an-  ''"  '""a/e/on  prirfalU  rc/igiosis  virvi  n(  permitliiuT  reiiitula  ordmamu*.  fid- 

BM-fr,!!  will  not  ^oi,  el  crc'tmin  per  prexenles  portionem^iie  Ticarii  ef  vlcaria  eccleiia  apra- 

r«nst  n  morf«j  j^^^ 

vbteb,  aj.foH    (n  lit  omun-,  is  wliollj-  .lisproveil. 
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meats  io  the  nature  of  tithcB  have  ever  since  the  said  decree  been  paid  at  or         1813. 
after  the  rate  of  2^.  9d,  in  the  pound  rent  3  and,  as  farther  evidence,  that  it     wardkn  of 
does  appear  from  documents  in  the  possession  of  the  plfdntiffs,  that  from  the     ^'^  ^^^^  ^ 
year  159&  to  the  year  17(^9  (with  such  interruption  only  in  1661  as  afkr       kettle. 
mentioned,)  leases  of  the  tithes  of  the  said  parish  were  from  time  to  time 
made  to  certain  inhabitants  in  trust  for  the  parish  at  large,  at  annual  rents  ', 
which  varied  but  little  before  1630  ;  and  have  since  that  period  been  inva- 
riable ;  and  upon  fines^  calculated,  except  in  three  instances,  after  the  nite 
of  54)/.  upon  every  renewal,  where  fourteen  years  of  the  former  lease  were 
unexpired ;  whereas,  if  the  said  tithes  had  been  payable  at  the  rate  of 
2s,  9c/.  in  the  pound,  the  fines  and  rents  upon  such  renewals  would  continu* 
ally  have  increased  j  and  would  even  in  1661  have  amounted  to  nearly  ten 
times  the  value  so  paid  by  the  parish  to  the  warden  and  minor  canons  as 
fine  and  rent ;  and,  as  larUiei  evidence,  that  it  did  appear  from  the  records 
of  the  court  of  exchequer,  that  in  1661  the  warden  and  minor  canons  granted 
a  lease  qf  the  tithes  of  the  said  parish  to  Thomas  Morris  und  Ann  his  wife 
for  twenty -one  years  ;  that  Morris  and  his  wife  in  1661  filed  their  fyHi  in 
the.  court  of  exchequer  against  Turner  and  other  inhabitants  of  St.  Gregory, 
claiming  payment  of  tithes  after  the  rate  of  2«.  9d.  in  the^  pound,  or  accord- 
ing to  the  ancient  accustomed  payments,  if  such  there  were  $  and  that  the 
defendants  in  that  suit  by  their  answers  insisted,  as  these  deiendants  now 
insist,  that  there  existed  at  the  time  of  the  decree  in  Hen.  8,  a  certain  a&; 
customed  payment  for  the  premises  respectively  occupied  by  them  less  than 
after  the  rate  of  2s.  Od,  in  the  pound. 

The  answer  farther  stated, ihat  upon  the  hearing  of  that  cause  issues  were 
directed  to  try  the  fact  of  such  accustomed  payments ;  upon  the  trial  of 
which  issues  it  was  ordered,  with  consent,  that  a  juror  should  be  withdrawn 
and  the  di£ference  referred  to  the  then  attorney-{;eneral ;  that  no  traces  are 
to  be  found  of  the  award,  made  by  the  attorney-general :  but  it  does  appear 
by  documents  in  the  possession  of  the  plaintiffs,  that  the  claim  to  tithes  aftev 
the  rate  of  2s.  Od.  in  the  pound  was  abandoned  3  that  the  lease,  granted  to 
Morris  and  wife,  was  surrendered  ;,  and  in  the  year  1666  a  lease  for  eigh- 
teen years  was  granted  by  the  warden  and  minor  canons  to  certain  inhabit-* 
ants  in  trust  for  ^he  parish  at  the  same  rent,  which  had  been  before,  and 
«ver  after  continued  (o  be,  the  rent  paid  by  the  parish  for  the  tithes. 

As  farther  evidence  of  the  said  accustomed  payments  the  defendants  al- 
leged, that  during  the  usurpation  of  Cromwell  no  tithes  were  paid  in  Lon- 
don ;  and  it  does  appear  from  an  entry  in  an  ancient  book  belonging  to  the 
said  parish  of  St.  Gregory  that  at  a  vestry,  held  for  such  parish  in  1661  for- 
the  purpose  of  renewing  the  collection  of  tithes,  certain  persons  were  ap- 
pointed by  the  said  parish  to  examine  the  new  tithe  book  with  the  old  book  ; 
thereby  demonstrating,  that  the  said  tithes  were  then  paid,  not  after  any 
equal  rate  of  payment,  according  to  the  rent,  but  after  some  ancient  book 
or  roll ;  and,  as  feu'ther  evidence,  that  the  last  of  the  leases,  usually  executed 
by  the  warden  and  minor  canons,  was  suffered  by  the  parishioners  to  expire 
in  1760,  refusing  to  renew,  considering  it  disadvantageous  to  them  by 
reason  of  the  losses  sustained  in  collecting. 

The  answer  then  insisted,  that  the  intent  of  the  act  of  the  22d  and  23d 
Chas,  2.  was  to  substitute  in  the  parishes,  which  had  suffered  by  the  fire^ 
certain  annual  sums  for  the  maintenance  of  the  ministers  in  lieu  of  tithes, 
payable  under  the  decree  of  1645,  by  reacpqi  that  the  said  tithes  had  become 
uncertain  in  collection  firom  the  fire  having  taken  away  many  houses,  and 
altered  the  foundations  of  others  3  that  an  annual  payment,  of  120/.  was 
thereby  directed  to  be  made  in  lieu  of  tithes  to  the  minister  of  the  parish  of 
St.  Gregory  and  St  Mary  Magdalen,  which  were  united  by  the  said  act, 
and  to  be  paid  proportionably  by  the  said  united  parishes  }  and  that  the  last' 
clause  in  the  Sfiid  act,  providing,  that  the  warden  and  minor  canons  not- 
withstanding that  act  should  continue  to  eojoy  all  tithes,  as  they  formerly 
had  or  lawfully  might  have  done,  was  totally  inconsistent  with  the  general- 
spirit  and  intent  of  that  act ;  subjecting  the  parish  of  St.  Gregory  to  an  un-: 

equal 


Litlle  is  to  be  inferred  ngoinst  the  tnedut  from  the  iDaccurete  manner  in 
which  the  defendant's  witnesses  speak  of  it,  slating  positively  the  foct  of 
payment  of  one  shilling  an  acre  for  marsh  lands.  The  vicar's  books  speik 
invariably  of  the  composition  from  1667.  This  evidence  of  uniformity  of 
payment  amounts  to  a  modm  decimandi ,-  but  it  is  said,  that  the  parliament- 
ary and  ecclesiastical  surveys  are  inconsistent  with  the  modm ;  as  according 
to  them^  the  vicar  had  more  than  or  as  much  as  the  estimated  value  of  the 
living,  't'he  full  value,  however,  might  not  have  been  slated  in  the  tur- 
reys/or  possibly  some  of  the  "lands  in  the  parish  may  have  since  beeo 
gained  from  Ibe  sea,  increasing  the  tithes. 

l^e  plnititiff  has  oSenH  no  evidence  of  variation  in  the  payment  of  tbis 
moiitu,  or  that  tithes  have  ever  been  paid  in  kind  ;  and  the  surveys  are  so 
fer  from  being  entitled  to  implicit  creilit,  that  commissions  have  at  different 
times  issued  to  ascertain  what  tithes  have  been  fraudulently  left  out  of 
them. 

Sir  Samuel  BomiHy  in  reply.  This  endowment  recites  that  no  vicarage 
had  ever  hitherto  been  created,  and  that  it  was  iben  first  created.  The  ob- 
jection is,  npt  uncertainty  as  to  the  tithes  covered,  but  that  being  for  vicarial 
tithes,  it  is  a  modus  for  tithes  not  then  in  existence,  which  .could  not  have 
existed  in  this  puish  beEbre  1307.  Vicarial  and  small  tithes  are  not 
synonimoua, '  hay  being  expressly  mentioned.  Admitting  that  the  same 
strictness  is  not  required  in  stating  a  tnotfut  by  answer  as  in  a  bill,  it 
ought  to  be  the  same  in  substance.  In  the  cases  mentioned  from  Tol- 
ler,, it  appeared  that  though  (he  parties  had  made  mistakes,  they  had 
proved  in  each  instance  a  good  motltu.  This  seems  to  be  a  compositioD 
by  the  vicar  at  the  time  of  the  endowment,  long  since  the  time  of 
legal  memory,  and  therefore  cannot  be  a  modu*.  No  case  is  made  for  an 
issue.  The  parol  evidence  proves  nothing  more  than  payment  of  one  shil- 
ling an  acre  as  an  ancient  composition,  not  one  witness  speiikiog  of  it  as  a 
modui  i  nor  is  that  word  to  be  found  in  any  part  of  the  written  evidence  ; 
not  even  in  the  books  of  the  farmer  vicars.  All  the  receipts  refer  to  one 
flirm ;  bat  not  one  of  them  speaks  of  a  modim,  most  of  tliem  being  for' 
tithes,  a  few  for  composition.  The  supposition  that  lands  were  recovered 
from  the  sea,  is  mere  conjecture  ;  and  it  Is  extraordinary  if  so  great  a  qnan- 
tity  has  been  recovered  since  1649,  when  the  parliamentary  survey  waa 
made,  that  it  should  merely  remain  in  conjecture,  no  evidence  existing  of  it.. 
The  surveys  arc  of  high  authority,  and  of  great  accuracy. 

The  Mader  of  Ifte  Rollt.  If  this  caae  had  stood  merely  upon  the  parol 
testimony  on  the  one  side,  and  the  inference  to  he  drawn  from  the  ecclesi- 
HStical  and  parliamentary  surveys,  on  the  other,  I  should  have  been  disposed 
to  send  it  to  an  issue,  instead  of  taking  upon  myself  in  the  first  instaoce  to 
dedde  upon  the  effect  of  this  cooHicting  evidence.  The  depositions  seem 
•ulHcienily  to  shew  the  existence  of  a  customary  payment  for  marsh  lands, 
us  fiir  as  living  memory,  or  the  tradition  of  the  parish,  can  mch  ^  and 
there  is  no  trace  whatever  of  the  actual  payment  of  tithes  in  kind  for  thnse 
lands.  The  surveys  on  the  other  band  do  go  a  great  way  to  shew,  that  at 
the  period  when  they  were  made,  the  present  rate  ofmadiu  could  hanlly  have 
been  payable :  yet  it  is  possible  that  the  then  value  of  the  vicarage  mi^t 
have  been  nnikir-rated,  or  that  the  quantity  of  marsh  land  might  have  been 
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tsanons*  tithes  were  last  collected,  from  March,  IG70,  to  March^  1077 ;  and 
that,  not  being  a  pound  rate  proportioned  to  the  then  valae  of  the  premises 
occupied,  it  must  have  been  an  *'  ancient  rate." 

The  answer  then  insisting,  that  such  rate  does  contain  the  ancient  accus- 
tomed payment  within  tlie  parish  for  or  in  the  nature  of  tithes,  and  that  the 
defendants  ought  to  pay  for  tithes  (if  any  tiling)  only  such  ancient  sums  as 
in  the  said  rate  are  charged  upon  the  premises  now  respectively  occupied  by 
them,  or  upon  the  scites  thereof,  or  the  buildings  then  thereon  erected  and 
built,  concluded  by  stating,  that  the  defendants  have  no  means  of  ascertain- 
ing, what  particular  sums  are  charged  in  the  said  rate  on  the  premises  now 
occupied  by  the  defendants  ^  but  the  plaintififs,  in  an  answer  to  a  cross  bill, 
filed  against  them  by  Robert  Morris  (1;,  did  state,  that  they  had  used  great 
diligence  in  tracing  out,  and  had  thereby  learnt  and  could  distinguish,  ex- 
cept in  a  very  few  instances,  as  they  believed,  the  particular  premises,  men- 
tioned or  re^rred  to  in  the  said  two  assessments  in  the  said  register  book, 
which  were  then  occupied  by  Morris  and  others,  plaintiffs  in.  such  cross  suit, 
as  well  as  by  the  other  inhabitants  of  the  parish  respectively.  * 

The  defendants,  by  their  cross  bill,  stating  the  several  matters  alleged 
in  their  answer  to  the  original  cause,  prayed  a  discovery. 

The  warden  and  minor  canons  in  their  answer  to  the  cross  bill  stated, 
that  in  the  4th  and  5th  of  Philip  and  Mary,  a  lease  of  the  tithes,  or  pay- 
ments in  lieu  of  tithes  of  St.  Gregory,  was  granted  to  William  fieswicke 
for  21  years,  at  the  yearly  rent  of  25/. :  that  in  December,  16U5,  a  leaae 
-  was  granted  in  consideration  of  some  fine,  (the  amount  of  which  is  not  stated 
in  the  lease),  in  trust  for  the  parishioners,  for  21  years,  at  the  annual  rent 
of  :n/.  ibr  the  fir^t  three  years,  and  38/.  H«.  fbr  the  remainder  of  the  term  ; 
which  lease  was  renewed,  and  leases  of  the  tithes  from  time  to  time,  except 
durmg  the  rebellion;  until  the  lease,  which  expired  in  176*J,  as  after  stateid, 
were  granted,  and  renewed  by  the  minor  canons  for  the  time  being,  to  cer- 
tain of  the  inhabitants  of  the  said  parish,  in  trust  for  the  others,  on  payment 
of  fines  -,  but  which  leases  were  not  granted  at  invariable  yearly  rents  >  aiid' 
the  fines,  paid  on  the  renewal  of  such  leases,  varied  only  in  proportion  as 
more  or  less  of  the  said  terms  of  21  years  happened  to  be  expired  ;  stating, 
as  instances,  a  fine  of  200/.  paid  on  a  lease,  in  16d0,  for  21  years,  on  sur- 
render of  a  former  le:)9e,  of  which  eleven  years  were  unexpired  ;  on  another 
lease,  granted  in  1700,  tor  the  like  term  on  the  surrender  of  a  former  lease, 
of  which  sixteen  years  lyere  unexpired,  a  fine  of  100/.;  and  on  a  lease  granted 
in  1707>  of  which  seven  years  were  unexpired,  a  fine  of  50/.    The  answer 
admitted,  that  the  sums  assessed  in  respect  of  the  different  premises  in  the 
assessment  of  1681,  may  have  been,  with  very  few  exceptions,  ever  since 
continued  upon  the  same  premises,  or  upon  the  scites  thereof,  or  the  build- 
ings from  time  to  time  thereon  erected  $  denying  that  the  accustomed  pay- 
ments amounted  to  something  about  the  minister's  maintenance ;  stating, 
that  when. a  survey  was  made  of  all  the  ecclesiastical  benefices,  under  the 
statute  25   Hen.   8.  c.  3.  the  tithes  of  St  Gregory  were  estimated  at 
10/.  ls.6d,  i  thatin  1038  they  yvere  estimated  at  140/.,  and  in  1676  at  100/.; 
and  denying,  that  the  last  and  new  rate  was  an  ancient  rate  ;  or  contained 
the  ancient  accustomed  payments  within  the  parish  for  or  in  the  nature  of 
tithes. 

Mr.  Lcachf  and  Mr.  Roupejll,  for  the  defendants  in  the  first  cause. 
The  proper  forum  for  the  decision  of  this  question  is  a  jury  ;  and  tliat  was 
your  lordship's  opinion  in  The  Warden  and  Minor  Canont  of  Si,  PanVs  v. 
il/orru*  (I).  The  defendants,  having  no  other  means  of  proving  the  excep- 
tions, on  which  they  rely,  than  by  reference  to  the  rate  in  the  possession  of 
the  plaintiffs,  fur  that  purpose  filed  the  cross  bill ;  the  answer  to  which  has 
disclosed,  what  arc  the  particular  payments  substituted  for  those  established 
by  tlie  statute  and  decree.  l*he  different  leases,  granted  by  the  warden  and 
minor  canons  fbr  the  time  beings,  are  .utterly  inconsistent  with  their  present- 
daim,  as  being  irrecoucileablewith  an  increasing  value;  standing  on  the  basis 
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aad  it  stated  the  gravamen  to  be  the  carrying  away  by  the  defendant  of  the 
conij  he.  gruwing  upon  the  said  land,  the  tithe  of  which  belonged  to  the 
plaintiff,  and  of  right  oiight  to  have  been  set  out  and  paid  to  him,  the  10th, 
or  other  part  of  the  same  respectively,  or  of  any  part  thereof  not  having  been 
duly  separated,  divided,  and  set  out  from  the  residue  thereof,  as  the  same  of 
right  ought  to  have  been  done.  There  were  other  general  counts  Cor  the 
value  of  tithes  belonging  to  the  pliuntiff,  arising  out  of  certain  lands  in  the 
parish,  &c.  in  the  defendant's  occupation. 

This  cause  was  tried  before  Lb  Blanc,  J.  at  Shrewsbury,  when  the  jury, 
upon  the  question  being  left  to  them  on  the  evidence,  found  that  there  ex- 
isted throughout  the  parish  an  Immemorial  custom  fur  the  rector  to  take 
the  llth  mow  or  shock,  of  wheat,  and  the  11th  cock  of  barley,  oats,  peas, 
and  vetches  j  on  which  a  verdict  was  taken  for  the  plaintiff  for  treble  the 
value  of  the  different  titheable  matters,  with  liberty  to  move  the  court  to 
enter  a  nonsuit,  or  to  reduce  the  damages,  in  case  the  court  «hould  be  of 
opinion  on  the  evidence,  that  such  custom  was  valid  in  point  of  hiw  as  to  all 
or  any  of  the  subjects  of  tithe  ;  and  for  that  purpose  the  treble  value  of  ifac 
wheat  was  settled  at  4&I.,  the  treble  value  of  the  barley  aud  oals  at  a&/.,  bimI 
that  of  the  vetches  and  peas  at  61.  The  evidence  was,  that  as  to  the  wheat, 
the  farmer  had  always  put  the  sheaves  into  shocks  or  mows,  consisting  of 
six  or  nine  sheaves ;  and  la  case  of  bad  weather,  opened  the  mows  or  shocks 
and  the  sheaves  to  dry  them,  and  that  the  parson's  llth  mow  or  shock  waa 
set  out  at  the  time  the  whole  was  ready  to  carry,  and  not  before.  As  to  the 
barley  and  oats,  it  was  proved  that  they  were  put  into  cocks,  and  the  llth. 
cock  set  out  for  the  rector  i  but  nothing  farther  was  proved  to  be  done  to 
the  barley  or  oats,  except  that  some  of  the  witnesses  said  duit  if  it  was  wet 
weather  before  the  parson  tithed  it,  they  opened  all  the  cocks  and  put  them 
up  again.  As  (o  the  vetches  and  peas,  they  were  first  cut  into  little  wads  of 
unequal  size,  and  then  pot  into  cocka  of  equal  size,  and  the  parson  had  the 
llth  cock ;  and  they  gave  the  parson  notice  to  tithe,  as  soon  as.  tbey  were 
put  into  cocks.  A  rule  nisi  having  been  obtained  by  Jert^t  in  the  last  term,. 
according  to  the  liberty  reserved  at  the  trial ; 

Dauncey,  Abbatl,  and  Eyton  now  shewed  cause.  As  to  the  wheat,  the  usual 
and  common  law  mode  of  tithing  that  article  is  in  the  sheaf  (1).  It  may  be 
admitted,  however,  that  a  custom  fur  setting  out  the  tithe  of  wheat  ia  the 
shock,  and  not  in  the  sheaf,  has  been  holden  to  be  valid  (2),  but  the  cases  in 
which  that  mode  of  tithing  has  been  sustained  go  no  farther  j  they  decide 
nothing  as  to  the  quanbtm  to  be  rendered  ;  for  it  was  not  denied  in  any  of 
them  that  the  19th  shock  was  due  :  and  it  is  singular  that  even  that  custom 
was  resisted  upon  the  ground  of  there  not  being  a  sufGcient  consider^on 
for  it,  which  consideration  it  is  now  contended  is  sufficient  to  bind  the  par- 
son to  take  the  llth  shock.  The  question,  therefore,  now  before  tbe  court 
goes  fiirther  than  any  of  those  cases,  and  is  this:  Whether  upon  tbe  evidence 
as  reported  by  the  learned  judge,  a  custom  for  setting  out  the  tithe  of  wheat 
in  the  llth  instead  of  the  10th  shock  is  a  valid  custom.  It  is  clear  that  in 
Older  to  support  such  a  custom,  there  ought  to  be  an  adequate  consideration, 
i.  e,  a  degne  of  labour,  beyond  what  the  common  law  requires,  bestowed  by 
the  ftrmer  upon  the  subject-matter  of  the  tithe,  and  that  too  not  forhiaown 
benefit,  but  for  the  benefit  of  the  parson.  But  the  labour  which  the  former 
has  bestowed  in  this  case  by  putting  the  sheaves  into  shocks,  has  been  done 
for  his  own  benefit  alone  -,  for  it  is  for  the  farmer's  convenience  that  the 
wheat  should  be  shocked  as  soon  as  possible,  without  incurring  the  delay 
which  would  necessarily  be  occasioned  by  the  panon's  tithing  it  in  the  sheaf: 
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^tem€  ia  thia  reapeet,  that  it  is  a  ctfstonmry  payment  i  and  tbere.is  no  evi- 
dence,  by  which  they  can  make  out  their  houses  to  be  so  covered,  that 
would  not  prove  a  customary  payment  equally  for  every  house,  identified 
with  those  of  the  rate  of  1676.  This  has  been  tried  twice  -,  and  the  mate-  - 
riality  of  this  old  rate  of  1676,  as  distinguished  from  those  of  1672  and 
1681,  was  fully  considered.  It  was  the  very  circumstance,  which  in  lud  of 
others,  that  were  not  equal  to  the  effect  contended,  was  mainly  relied  on  in 
•the  trial. 

My  opinion,  that  I  was  right  in  refusing  a  new  trial  here,  and  joining  in 
refusing  it  in  the  house  of  lords,  is  confirmed  by  a  more  accurate  examina« 
tion  of  this  rate.  It  is  supposed  to  have  been  made  in  1676.  The  suit  in 
the  court  of  exchequer  was  relied  on ;  which  accounts  for  all  these  animo- 
aities  and  quarrels  by  a  suggestion  upon  the  record,  that  the  rectors  found  it  • 
'excessively  difficult  to  collect  such  small  sums  frOm  an  infinite  variety  of 
persons,  continually  changing ;  and  were  therefore  very  glad,  when  they 
could  keep  the  matter  quiet  by  getting  the  parish  to  become  the  lessees. 
The  bill  in  that  suit  was  filed  against  several  (lefendants,  eight  or  nine )  who 
in  1661  pleaded  with  great  accuracy  customary  payments ;  most  technically 
slating  the  houses,  and  the  sums  applicable  to  them.  If  those  sums,  stated 
in  that  year  by  a  very  considerable  body  of  defendants  as  customary  pay- 
ments,, were  really  customary  payments,  and  the  rate  of  1676  is  to  be  taken 
•  as  establishing  the  customary  payments  in  the  parish,  it  is  difficult  to  con** 
cseive,  that  the  payments,- alleged  in  1661,  would  not  be  the  payments  in 
>676  also.  Examining  the  answer,  put  in  in  that  cause  in  1661,  with  this  rate^ 
you  would  expect  to  find  the  rate  containing  the  same  sum,  paid  for  the 
premises,  (to  take  one  instance)  of  Sir  ■  Turner,  as  he  had  in  his  an* 

.swer  in  the  court  of  exchequer  stated,  as  the  payment,  upon  his  oath.  It  is 
the  more  remarkable,  as  this  rate  is  signed  by  him.  In  his  answer  he  states 
the  customary  payment  as  ISa.  8d..:  but  here  is  his  name  to  the  rate,  con- 
taining a  perfectly  different,  sum  ;  and  I  have  traced  the  variation  through 
many  others.  The  names  of  the  defendants  I  cannot  find :  they  probably 
had  changed  their  habitations.  But  as  to  the  payments  the  other  defendants 
.act  up,  if  they  were  the  ancient  payments,  though  there  had  been  a  change 
iof  inhabitants,  yet  the  ancient  payment  for  a  house  in  1661  must  be  the 
•payment  attaching  upon  the  aame  houae  in  1676.  I  find  in  ihis  rate  of  1676 
l>ut  one  instance  of  a  payment  corresponding  with  the  answer. 

There  is  anoUier  way  of  putting  this  case.  It  is. impossible  to  ascertain, 
.^hen  this  note  was  written  at  the  bottom  of  this  column,  as  it  is  without 
.date :  but  it  is  remarkable,  that  the  ^ums  thus  rated  upon  that  parish, 
amount  within  a  trifle  to  the  payment  of  120/.  for  the  maintenance  of  the 
aniniater. 

After  two  trials  at  bar,  tvhen  it  is  -admitted,  that  through  centuries  there 
lias  been  no  customary  payment,  and  no  man  has  been  able  to  say  what  it 
yrH$,  where  there  is  no  evidence  before  me,  that  there  has  been  a  customary 
payment,  when  clearly  there  has  been.ncme,  and  payment  by  assessment  is 
.proved,  repeating,  that  this  court,  though  it  has  the  power  of  deciding  upon 
.fact,  as  well  as  law,  ought  to  be  very  cautious  in  deciding  upon  doubtful 
fu^ts,  1  ask,  is  this  a  case  that  I  ought  to  send  to  a  jury  ?  As  the  answer  to 
that  question  can  admit  of.no  doubt  as.  to  some  of  the  defeudants^not  iden* 
tifying  their  houses,  so.  as  to- others  this  is  a  defence  in  common,. with  those 
who  have  tried  the  question  on  behalf  of  all,  having  that  defence  in  common } 
and  haying  heard  all  that  has  been  observed  upon  this  old. rate,  which  is 
the  only  positive  evidence,  supposing  it. evidence. of  a  customary  payment, 
as  it  is  not,  my  conclusion  is,  that  by.permitting  this  to  go  fiuther. I- should 
give  a  mere  chance :  therefore. this  sum  of  .2s.  9d.  though  I.believe  it  never 
was  paid,  must  be  paid,  unless,  the  defendants' can  in  some:legitimate  way 
Bsake  it  proimUe  tbitsome  other  payment  /has  been  made.  Of  that  there 
IS  DO  probability ;  and. therefore  the:decree,;lnuat  be  for  the  payment  of 
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decided  that  to  be  their  titheable  stale ;  but  the  questioa  here  is,  haa  not 
tfae  farmer  done  more  tbui  the  common  law  required  him  to  do  >  His  dutf 
was  simply  to  put  them  into  cocks,  but  it  appears  tliat  he  also  opened  them 
whenever  the  rain  came  ;  and  furthei-,  that  notice  to  the  parson  to  take  away 
the  tithe  was  not  given  until  they  were  In  a  state  ready  to  be  carried.  Ilie 
procees  of  husbandry  was  therefore  completed  upon  them,  and  they  were 
.  brought  into  the  same  state  with  the  remainder,  which  the  &rmer  was  about 
.  to  carry  himself.  [Lord  ELLsKBORotroa  C,  J.  The  wheat  being  tirheable  ori- 
'  ginally  in  the  aheaf,  the  extra  labour  employed  in  putting  them  into  shocks 
may  he  a  compensation  for  the  substitulioo  of  an  eleventh  instead  of  a  tenth ; 
.  but  as  to  the  other  matters,  b  there  any  other  labour  than  the  common  taw 
requires  except  ventjlation^  which  is  too  uncertain  and  minute  to  warrant 
.departure  from  the  common-law  right  ?]  The  quantum  of  labour  is  imma- 
.terial.  As  to  the  peas  and  vetches,  it  is  not  so  clear  that  the  cock  is  the 
.  state  in  which  they  are  titheable ;  there  is  no  decision  to  that  effect ;  and  in 
Maateli  r.  Paiae  (I)  it  was  said  by  the  chief  baron,  that  with  respect  to  peas 
there  is  do  definite  mode  of  tithing  that  article  to  be  found  in  the  books.  If 
then  they  might  have  been  tithed  in  the  wad,  the  reducing  them  into  cock 
is  an  extra  labour  ^  and  even  admitting  that  they  could  not  have  been  so 
tithed,  still  the  farmer  bestowed  some  labour  upon  them  by  husbanding 
,them,  in  the  same  manner  as  the  oats  and  buley,  until  they  were  fit  to  carry. 
Tliere  is  therefore  a  consideration  to  support  the  custom,  as  well  in  respect 
of  the  peas  and  vetches  as  of  the  other  articles. 

Lord  Ellbnbobouob  C.  J.  I  confess  I  think  in  this  case  that  the  custom 
is  good  as  to  the  wheat,  hut  not  as  to  the  other  articles.  It  appears  that  tfae 
.wheat,  which  at  common  law  is  titheable  in  the  sheaf,  is  uniformly  ad- 
vanced to  a  finther  stage  of  labour  by  being  put  into  shocks,  by  whic^  it  is 
belter  protected  from  the  weather ;  and  besides  that,  if  necessity  demand  it, 
it  is  opened  for  the  purposes  of  ventilation.  This  benefit,  together  with 
the  additional  labour  by  the  farmer  for  the  benefit  of  the  rector,  which  the 
rector  must  otherwise  take  upon  himself,  constitutes  a  good  considerstioa 
for  rendering  the  Ilth  instead  of  the  10th. shock.  I  subscribe  to  the  doc- 
trine laid  down  by  Lord  Kbnvon  \a  Knight  v.Hahey;  that  the  labour  of 
the  farmer  added  to  the  quantum  of  the  tithe  taken,  is  considered  to  be  an 
equivalent  for  the  full  tithe.  But  as  to  the  other  articles,  there  is  no  evi- 
dence of  any  meritorious  labour  bestowed  upon  them,  sufficient  to  support 
any  custom.  All  that  is  done  to  the  barley  and  oats  is  the  putting  them  into 
cocks  i  and  the  mere  additional  labour  of  casually  opening  them  in  the  event 
of  wet  weather,  does  not  seem  to  me  in  any  degree  such  a  consideration  as 
in  the  language  of  Lord  Kenton  amounts  to  an  equivalent  for  the  deduc- 
tion claimed.  It  is  too  minute  ;  it  ought  to  be  a  reasonable  benefit  to  the 
parson.  As  to  the  peas  and  vetches,  it. does  pot  appear  that  any  thing  is 
done  to  them  beyond  what  the  common  law  requires.  It  is  ctpar  that  they 
caoDot  be  tithed  in  the  wad  ;  for  the  wad  was  proved  to  be  of  unequal si«e, 
and  therefore  they  are  not  then  in  a  state  in  which  ajust  comparison  can  be 
made.  It  is  then  the  duty  of  the  farmer  to  put  them-into  such  a  state, 
which  (an  only  be  effected  by  advancing  them  to  an  ulterior  stage  of-prepa- 
ration,  t.  e.  by  putting  them  into  cocks  ;  which  is  the  first  stage  in  which 
they  are  titheable.  I  think  therefore  that  the  verdict  shouhl  stand,  except 
as  to  the  sum  of  46/.,  the  treble  value  of  the  wheat. 

GaosB  J.  As  to  the  wheat,  the  custom  seems  to  me  to  be  good  ;  but  as 
to  the  barley  and  oats,  there  is  no  adequate  consideration.  And  as  to  the 
peas  and  vetches,  it  would  be  doing  mischief  to  them  to  open  titem  again. 
They  would  be  more  likely  to  be  injured  by  shaking. 

Le 
(1)  r.^t.  .-idd. 


STRICKLAND. 
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u  parisbioiier  or  occupier;  in  a  suit  against  him  for  tithes^  to  (ake  advantage         1813, 
of  the  statute^  destroying  that  relation^  under  which  alone  the  right  can  wood 

exist  I  admitting  the  application  to  glebe  land  of  the  general  rule  (I),  that  „^„,^^' 
a  tenant  cannot  dispute  the  title  of  his  landlord^  Cooke  y,  Loxiey  (^).  Tliough 
there  is  no  precedent  of  this  form  of  plea  in  the  old  entries^  the  principle  is 
countenanced  by  the  declarations  in  quare  impedit,  to  be  found  in  Finch  and 
Wentworth's  Pleadings.  The  averment  in  the  plea,  that  the  session  of  par- 
liament ended  at  a  period  long  since  elapsed,  is  to  be  found  in  the  old 
entries ;  and  though  perhaps  scarcely  necessary,  cannot  injure  the  plea  ; 
which  in  its  averments  corresponds  with  all  the  act  requires.  Tlie  King  v. 
"The  Bishop  of  Oxford  (3)  shews,  that  this  agreement  is  within  the  statute ; 
and  all  the  judges  thought  the  agreement  simoniacal^  as  the  inhabitants  de- 
rived a  benefit  under  it. 

Sir  Samuel  Romilly  and  Mr.  Hail  for  the  plaintiff.  There  is  no  instance 
of  a  plea  of  simony  to  a  bill  for  tithes  :  but  if  by  analogy  to  the  case  in  Ho- 
bart  (4)^  that  such  a  plea  is  good  to  a  suit  in  the  spiritual  court  for  tithes, 
it  is  a  good  defence  here^  this  plea  is  ill  pleaded ,  and  must  be  over-ruled 
upon  objections  of  form.  There  is  nothing  better  settled,  than  that  a  plea 
must  reduce  the  defence  to  a  single  point  (5).  In  equity  a  defendant  can 
never  plead  double ;  as  he  sometimes  may  at  law  with  leave  (6).  The  rea- 
son is^  that  if  the  plea  is  over-ruled,  or  if  the  plaintiff  replies  to  it,  and  at 
the  hearing  that  fact  is  not  proved  by  the  defendant^  it  is  then  competent  to 
him  to  go  into  other  defences.  A  plea  which  does  not  reduce  the  defence 
to  one  point,  is  merely  an  imperfect  answer.  Chapman  y.  Turner  {!), 
This  plea  is  clearly  multifarious.  WhUbread  v.  Brokhurst  (8).  The  Corpo^ 
Nation  of  London  v.  The  Corporation  of  Uverpool  (9),  stating  four  defences, 
by  distinct  and  independent  corrupt  agreements  with  the  four  palrons  :  any 
one  of  which  would  have  made  the  presentation  void  3  as  it  is  not  neces- 
sary that  they  should  all  participate  in  the  corrupt  consideration.  Then 
there  is  an  averment  of  a  corrupt  promise,  that  the  rector  would  abstain 
froni  receiving  all  his  tithes  :  which  certainly  would  of  itself  be  simoniacal. 
and  Vitiate  the  presentation.  The  plea  tenders  issues  on  the  value  of  the 
sums  stipulated*  on  the  four  corrupt  promises,  on  the  value  of  the  tithes 
of  the  four  farms  j  that  is,  twelve  different  issues  on  the  same  plea  ;  all 
which  defences  the  plaintiff  must  meet.  There  is  no  instance  of  a  plea  in« 
volving  so  much  litigation.  The  number  of  facts  is  immaterial,  if  they  all 
tend  to  the  same  point ;  but  a  defendant  cannot  plead  two  separate  defences 
of  the  same  character ;  for  instance,  that  be  is  heir  ex  parte  patemd  and 
ex  parte  matemd.  If  a  plea  tenders  two  issues,  either  of  which,  if  esta- 
blished, is  a  sufficient  defence,  the  plea  is  double,  and  therefore  bad  :  iVb&- 
kissen  v.  Hastings  (10).  In  Beecroft  v.  Beecrojt,  recently  decided  in  the  ex- 
chequer/! i;,  to  a  bill  for  a  legacy,  the  plea  of  a  release,  with  an  averment 
that  the  release  had  been  acted  upon,  was  over-ruled  as  double  and  multi- 
farious. This  plea  states  too  much  of  the  act ;  but  a  plea  ought  to  state 
the  facts  only,  not  the  law.  The  clause  as  to  forfeiture  of  double  value  is 
unnecessary,  and  the  averment  that  the  persons  presenting  were  the  real 
patrons.  Except  against  the  crown,  the  presentation  is  good,  and  therefore 
liable  to  be  affected  by  simoniacal  or  corrupt  motives  (12).  The  averment 
|hat  the  plaintiff  is  disabUd^  is  a  consequence  and  conclusion  of  law,  and 
therefore  improper.  Mr, 

(1)  Dungeyr.jitngrovf,  2  yeM,lun,  304.  (10)  2  Yes.  jiin.  84. 

(2)  5  Term  Rep.  4.  (H)  1^  Ves.  63,  mentioned  as  Beachcroft 


(3)  7 

(4)  n 


East,  600.  V.  Beachero/i,  Ijord  C.  Ei«oo!i  questions  that 

mfukcom^tt  V.  'Actfcften,  Hob.  168.  case*  14  Ves.  65  ;  considering  the  allegation 

(&)  Prac.  Reg,  324.  Lord  Red.  Tr.  Ch.  tbat  the  release  was  acted  upon  as  mere  sur- 

f\%  234.  plusage,  which  would  not  render  a  plea  at 

(6)  Stat.  4  &  5  Ann.  c.  16.  see  Law.  Tr.  law  bad.    Co.  Lit.  303  b. 

Pkad.27.  (12)  3  Inst.  153.   See  also  1  Inst.  120. 

(7)  1  Alk.  54.  Cro.  Eliz.  789.    BdJurv.  Rogerg,  3  Burn's 

(8)  1  Bro„C.  C.  404.  Eccl.  Law,  30. 
W  S  Anst.  73«. 
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lity  of  the  evidence. 

But  the  court  coucurred  in  opinion  with  the  learned  jud^  at  the  trial. 

Lb  Blanu  J.  The  question  was  not  put  hy  the  defindant  with  a  view  of 
BUpporting  the  niodiu  set  up  by  him  ;  but  was  put  by  the  plalritiSit  to  shew 
that,  coupled  with  the  sileuce  of  the  survey  as  to  any  ttudus,  co-eitensivc 
with  the  township,  this  and  the  similar  payments  made  in  rcBpect  of  dif- 
ferent tenements  wittiin  the  township  were  portions  of  a  sum  in  gross  paitl 
throughout  the  township  by  way  of  composition  for  tithe,  and  not  as  a 
modui. 

Baylbv  J.  I  think  the  question  waa  ailmiseible.  The  point  in  issue  was, 
whether  there  existed  a  mudtw  for  a  particukir  farm.  The  surveys  shewed 
that  there  was  not  any  modut  co-extcosive  with  the  township,  or  ap)>licabte 
to  this. farm;  but  an  imifbnn  payment  was  proved  to  have  existed  for  a 
oumtier  of  years,  and  the  doubt  was  whether  this  were  an  ancient  payment 
or  a  composition.  Tlien  the  question  admitted  in  evidence  went  to  shew 
the  state  of  the  district,  of  which  the  ^lu  in  question  formed  a  part,  with 
respect  to  such  payments. 

.  Lord  ELLENBOBOt'OH  C.  J.  added,  that  the  parliamentary  survey  had  been 
taken  with  great  pains  and  accuracy  ;  and  that  docnn^ent  being  silent  as  to 
the  tnodut,  of  itself  afforded  strong  evidence  against  its  existence. 

Per  CuriatH,  Kule  refused. 

E.  53  Geo.  3.     1813.     In  Cane. 
The  fFarden  and  Minor  Canons  of  St-  Paul 's  v.  Kettle  ;  et  i  contrA. 
pVee.&B.  I.] 
Decree  (or  rilHE  bill  in  the  lirst  of  these  causes,  filed  by  the  warden  and  minor  canons 

dJ^wl^^  ofSt.  Paul's  and  their  lesseea,  stated  their  title  as  parson  und  proprie- 

iQ"iLe  pound  *<'**  of  the  church  of  St.  Gregory,  under  letters  patent,  24  Hen.  0th,  to  all 
under  the  lU-  tithes,  &c.  within  that  parish  ;  and  the  decree  made  on  the  23d  of  February, 
tnte  37  tieu. ».  1545,  in  pursuance  of  the  act  of  parliament  for  tithes  in  London  ( 1 )  ;  by 
c.  12 1  ihc  DC-  which  it  was  directed,  that  the  inhabitants  of  London  should  pay  tithes  at 
provirg'^y        ">«  "W  of  2».  flrf.  in  the  pound. 

cectuin  cuatooi*  The  bill  also  stated  the  act  of  parliament  (*2)  for  rebuilding  the  city  of 
or/  puymeDim  London,  uniting  the  parishes  of  HI.  Marv  Magdalen,  tMd  fish  Street,  and 
'"h-  ?""''**'  ,  St.  Gregory,  and  the  act  (3),  fixing  among  others  the  tilhes  of  those  two 
^I^  ww"  P»"«'"=H'»*  liO/. }  both  those  acts  saving  expressly  the  right  of  ihc  j-laintlffs, 
■u  individual  pajstm  and  proprietorsof  the  church  of  St.  Gregory,  to  receive  all  tithes,  Jttc. 
house,  if  oausl-  within  that  parish,  as  before ;  and  the  bill  prayed  an  account  of  tithes  doe 
Iv  made  a  Buffi-  £„„„  the  defendants,  occupiers  of  houses  within  the  parish. 
arqu'irMbe  cha-  ^''*  defendante  by  their  answer,  staling  their  belief,  that  at  tlie  time  of 
vucWc  of  CU.H-  the  ilecrecuf  lul.(>  leassuoia  thiin  'it. '3d.  in  the  pound  hail  been  iiti:u6tMUMi 
toman',  tbu'  to  be  paid  for  [ithcB  in  respect  of  tilt'  houses,  occupied  by  the  defendants,  nr 
wiiliiii  lime  iif  the  acitcs  thereof,  insisted,  that  th'-y  oiight  to  pay  only  aufU  sums  as  had 
uucttcnVrsl  hecti  SO  accitstouieil  to  he  |mic!  at  the  time  of  thi?  decree ;  and  "  us  cvid«ne« 
ihmugti  Ui<:  "'  such  accu^itoincd  puyiuents,"  they  alleged,  thut  nu  tithc:i  or  yearly  pay- 
pliire  or  purJili.  ments 

Mere  aiin-payinent  U  uot  na  niHwrr  lu  a  deniRod  of  titbea  under  tlic  !!titt.  37  lien.  S.  any  mere  Ihu  to  (be 
cIujl:!  of  titUe:f  ut  codudou  lnv- 

An  issue  rvfuied  under  tlie  eircuni«bincC!i :  Isl,  mis-ple«dins,  Ihc  defifodimls  not  ulatiug  ciistiim«y  puj- 
meoLa  by  their  answer,  but  idopling  ort  tauii  iinyueota,  disclosed  by  Ihe  auiiwcr  to  their  emu  bill,  foitcait  of 
iDoviDK  for  leave  is  file  a  supplemeutsi  amwer  :  2dlj,  the  trnprobabilicy  of  estsbliahiDg-  Ehoae  pay  menu  altatr 
iwo  uosacceailid  trials  at  bar  in  aootfaer  isuse, 

(IJ  Sbit.37  Hen.  9.0.  13.  impropriators  aud  Bptritiml   pmwu,  wbO* 

(2)  SiM.^CIi.2.  c.  11.  the  tUt.  oi  Clnrles  a^jplitt   Iv  prawlwif 

(3)  32  ORd  23Ch.  3,  c,  la.  This  staluW  iiiiniiUTs  oiily.  Waril  v.  IMUr,  nUt,  vol.  1. 
is  more  confined  tliaii  the  37  IK'n.  B.  c.  li.       p    576. 

'Hie  slalHlc  of  llcnrv  exltnds  iiulh  to  Im- 
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M.  54  Geo.  3.   1813.    AynsUy  v.  Wordsworth.    [3  Ves.  &  B.  331.J 

^■^HE  billj  filed  by  the  executrix  of  the  late  rector  of  the  parish  of  Bock-  A  oompositton 
-■-    ing*,  stated,  that  he  had  entered  into  agreements  with  the  several  occu-  ^^^  tithes,  re- 
piers  of  lands  within  the  parish,  to  receive  compositions,  payable  yearly  at  ^^^tifoVthcin- 
Michaelmas,  in  lieu  of  tithes :  that  after  his  death,  on  the  6th  of  May  1808,  cambeot  by  his 
Che  defendant  being  collated  to  and  inducted  into  Uie  rectory,  received  from  snccessor,  ap- 
the  occupiers  the  whole  of  the  compositions,  which  became  duje  at  Michael-  portioned  with 
mas  180B.    The  bill,  claiming  a  reasonable  share  of  such  compositions,  in  ^^^^^1  ^ 
proportion  to  the  length  of  time  during  which  the  late  incumbent  continued  the  cunent 
rector,  in  the  year  in  which  such  compositions  accrued  due,  prayed  an  ac-  year  of  the 
count  and  payment  accordingly.  compontioii 

The  answer  insisted,  that  the  composition  received  by  the  defendant  should  "  ^^II^'I'k^"^ 
be  divided  between  him  and  the  pl^ntiff  in  the  following  mode,  viz.  that  ^^         ^  ' 
the  share  to  be  paid  to  the  plaintiiOf  should  be  to  the  share  retained  by  the 
defendant  as  the  quantity  of  titheable  produce  fropn  Michaelmas  1807  to  the 
death  of  the  late  incumbent  was  to  the  quantity  of  titheable  produce  from 
his  deatb  to  Michaelmas  following. 

Sir  Samuel  KomUly,  and  Mr.  BeU,  for  the  plahitifF.  The  defendant  having 
confirmed  the  composition  by  receiving  it,  has  clearly  taken  some  portion  to 
which  be  is  not  entitled ;  and  the  question  can  only  be,  what  is  that  portion. 
This  case  falls  within  the  equity  of  the  statute  (1),  apportioning  rent  be- 
tween the  representatives  of  a  deceased  tenant  for  life,  and  the  person  suc- 
ceeding In  remainder.  That  statute  has  been  extended  by  equity  to  the 
case  of  tenant  in  tail;  Paget  v.  Gee  (2).  The  mode  of  apportioning  the 
composition,  suggested  by  the  answer,  is  impracticable :  the  parties  to  the 
composition  having  on  the  faith  of  it  kept  no  account  of  tbeir  tithes  i  and 
there  is  not  an  instance  of  adopting  that  mode.  The  Anonymous  Case  (8)  in 
Bunbury  is  unintelligible,  referring  to  Muley  v.  Webber  (4),  where  an  appor- 
tionment was  decreed.  Talbot  v.  Salmons  (5),.  is  no  decision  upon  the 
point ;  and  Hawkins  v.  Kelly  (6)  was  compromised.  Time,  b^  analogy  to 
the  statute,  affords  the  only  principle  for  determining  the  proportion. 

Mr.  Bart  and  Mr.  Shadwell,  for  the  defendant.  No  authority  can  be  pro^ 
duced  for  apportionment  in  the  manner  suggested,  by  this  bill }  and  Williams 
V.  Fmoell  (7),  which  followed  HawHans  v.  Kelly,  establishes,  that  the  division 
must  be  made  on  the  principle  for  which  the  defendant  contends.  The 
right  of  the  tenant  for  life,  entitled  to  emblements,  has  no  analogy  to  the 
rector's  right,  attaching  only  on  severance.  The  court  can  apportion,  by  no 
other  rule  than  the  title.  This  is  not  in  the  nature  of  interest  of  money, 
accruing  de  die  in  diem :  the  moment  of  the  predecessor's  death  is  to  be 
looked  at ;  and  the  tithes  then  due^  as  severed  or  accrued,  belong  to  his  re-» 
presentatives. 

Sir  Samuel  RomUhj  in  reply.  The  rule  proposed  by  the  plaintiff,  is  cer- 
tain, and  its  application  free  from  difficulty.  N.o.  sound  distinction  exists 
between  rent  and  composition  ;  both  annual  payments ;  not  accruing  de 
die  in  diem  :  though  received  at  particular  periods.  The  rule  laid  down 
in  miliams  v.  Powell  cannot  be  applied.  This  being  a  composition  for  all 
the  tithes,  great  and  snudl,  how,  on  the  defendant's  principle,  can  the  pro- 
portions be  ascertained  ?  With  the  exception  of  Paget  v.  Oee^  no  case  was 
cited  to  the  court  of  king's  bench,  which  certainly  was  not  a,ware  of  Whit- 
field V.  Pindar  (8),  a  case  at  law  deciding  the  same  point. 

TheVicE  Chancellor.  In  determining  the  general  question  what  is  themode 
to  be  adopted  for  apportioning  this  composition.  It  is  proper  to  consider  how  it 

stands 
(I)  Stat  11  Geo.  2.  c.  19.  (5)  2  Eq.  Ca.  Ab.  704. 

.   (2)  Amb.  198.     9  Mod.  Rep.  482.    1  (6)  8Ve8.308. 

Bum's  iDst  633.  Ed.  20.  tit.  Dwtren.  (7)  W  Ewt,  269.    -*ii«#  p.  *69*  ^, . 

(3)  Bunb.  294.    Anity  p,  25.  (8)  C.  P.    HU.  1781,  cited  8  Vei.  31 1. 

(4)  2  E4.  Ca.  Ab  701. 
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^ital  and  double  payment  by  charging  upon  the  said  parish  in  common  wtib 
the  others^  menlioned  in  the  act,  a  new  and  certain  annual  maintenance 
to  the  minister  in  lieu  of  tithes,  continuing  in  that  particular  purish  the 
tithes  also. 

The  answer  farther  stated,  that  from  transcripts  in  the  registry  of  the 
diocese  of  London  the  first  assessment  under  the  act  of  22d  and  :23d  Chas.  2. 
was  made  in  1672,  and  the  second  in  1681  ;  which  second  assessment  had 
ever  since  continued  the  assessment,  by  which  the  minister's  maintenance  is 
apportioned  and  collected  in  the  siud  united  parishes.  The  amount,  charged 
upon  St.  Gregory  by  the  assessments  fur  its  proportion  of  the  minister's 
maintenance,  was  dOL  16«.  Od.  which  sum  was  by  the  assessments  divided 
among  the  then  occupiers  in  the  nature  of  an  equal  pound  rate  upon  the  rent 
or  value  of  the  property  respectively  occupied  by  them  ;  and  the  sums,  as- 
sessed in  respect  of  different  property  in  the  assessment  of  1681,  have  with 
very  few  exceptiotts  ever  since  been  continued  thereon.  The  accustomed 
payments  (if  any)  due  to  the  warden  and  minor  canons  in  the  nature  of 
tithes,  amounted  to  something  about  ihe  same  sum  as  the  proportion  of  the 
minister's  maintenance ;  and  the  necessity  of  making  an  equal  pound  rate 
for  the  minister's  maintenance  introduced  into  the  parish  the  notion  of  an 
equal  pound  rate  for  the  minor  canons*  tithes  :  each  defendant  alleging, 
t^t  up  to  1792  (from  which  period  the  bill  claimed  the  tithes)  he  paid  "  in 
respect  of  the  premises  occupied  by  him  in  the  said  parish  the  annual  sum 
of,"  &c.  ''for  the  minister's,  maintenance,  and  also  the  like  annual  sum  of" 
&c.  ''  for  the  minor  canons'  tithes." 

The  answer  farther  alleged,  that  the  plaintiffs  were  possessed  of  a  certain 
book,  entitled  ''  a  register  of  the  lands  and  tenements  belonging  to  the 
minor  canons  :"  in  which  is  the  following  entry — **  The  annual  rate  or  sum 
of  money  yearly  120/.  in  lieu  of  tithes  for  the  incumbent  bf  the  united  pa- 
rishes of  St  Mary  Magdalen,  Old  Fish-street  and  8t.  Gregory,  assessed  by 
us,  whose  names  are  subscribed,  by  virtue  of  a  decree  of  the  Lord  Chan- 
CKLLOB,  bearing  date  the  26th  day  of  February,  1672 ;  which  said  rate  is 
levied  upon  the  parish  of  St.  Gregory  by  an  equal  and  proportionable  rate 
with  the  aforesaid  parish,  over  and  above  the  full  tithes  due  and  payable  to 
the  warden  and  minor  canons  of  St.  Paul's,  according  to  the  said  decree." 

This  entry  is  followed  by  the  names  of  persons,  who  appear  (o  have  b^een 
the  inhabitants  of  the  said  parish  of  St.  Gregory  about  the  year  1762 ;  and 
opposite  to  each  name  are  set  two  columns  of  stmis :  the  first  column  being 
sometimes  entitled  ''  last  rate,"  and  sometimes  ''  new  rate ;"  and  the  other 
cohunn  being  sometimes  entitled  ''  first  rate,"  and  sometimes  *'  ancient 
rate  >"  and  at  the  foot,  and  within  the  lines,  which  form  the  first  column, 
is  the  following  memorandum  :  "  Note,  that  all  within  thb  apartment  is  as 
it  was.  last  rated  for  the  petty  canons'  tithes,  from  March  the  25th,  1676,  to 
March,  1677."  The  ''  first  rate"  is  a  copy  of  the  assessment  of  1672,  but 
the  ^*  last  rate**  is  not  a  copy  of  the  assessment  of  lt>81. 
-  The  answer  farther  alleged,  that  upon  a  comparison  of  the  transcript 
rpll  of  1672  with  the  transcript  roll  of  the  rate  of  1681,  it  would  appear, 
that  >  very  great  proportion  of  the  sums  is  precisely  the  same  in  both  rates  -, 
and  they  differ  only  in  such  manner  as  might  be  expected  from  the  change 
qf  condition  and  improvement,  which  in  nine  years  would  happen  in  the 
property  assessed  :  but,  u|k>u  comparing  the  columns  or  names  in  the  said 
register  book»  entitled  "  last  and  new  rate,"  with  the  asscssmenU  of  1672 
an^  ^^^»  it  will  appear,  not  only  that  the  sums  therein  are  not  the  same  as 
those  in  either  of  Uie  said  two  assessments,  but  that  they  bear  no  relation 
or  proportion  thereto;  beitf^g  sometimes  treble,  sometimes  double,  and 
sometimes  less  than  the  sums  in  the  rates  of  1672  and  1681 ;  from  whence 
it«appears,  that  the  *'  last  and  new  rate**  was  not  one  of  the  rates  made  for 
the  minister's  assessment,  as  supposed  by  the  writer  of  it ;  and  that  it  was 
not  an  equal  pound  rate ;.  by  reason  that  it  bears  no  relation  or  proportion 
to  the  two  other  rates,  which  were  clearly  pound  rates  ;  but  that,  from  the 
memorandum  at  the  foot,  it  mcmifestly  was  the  rate,  by  which  the  minor 
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ficiion  ought  to  hate  been  conflimd  tuS  the  compbsfitidhs  hiade  hj  Che  pr6-         t813. 
ceding  vicar.    Th«  case  of  HatiHns  y^  Kelly  {\)  ^as  not  noticed.    The       atkilet' 
prmciple  of  Lord  HAiiDwiosa  and  Lord  Eld6n  is,  that  the  payment  was   .^^^^ 
made  by  a  person  under  ^  moral  ihouj^  no  legal  obli^ttoh^  not  upon  ^  *'^**''*- 
cbnsid^radon  of  the  talue  to  the  t^nfant  or  Undldrd  ttt  one  time  or  another ; 
which  does  not  give  the  fiiif  pfb|[>ortion.    As  Applied  to  the  general  case,  it 
cannot  be  atfticit)ated  how  mtich  had  bie^ome  due  to  the  one  dt  the  other. 
The  effect?  fherefort  of  considering  the  htd  case  (2),  as  laying  down  a  gene- 
ra rule,  setting  up  the  value,  and  not  the  time,  which  Antecedent  autho- 
rities had  taken  as  aflbrding  the  jusc,  legdf^  and  equitable  rate  for  as- 
certainmg  the  apportionment  upon  a  sribpte  pajriiient  ia  the  sticcesisor, 
would  be  great  injustice  ;  and  the  Con^et^tl^ncies*  eff  Adopting  suich  a  i^uld 
npon  the  general  question  as  applicable  to  att  rdetdrtf  and  vicars^  would  be5 
most  inconvenient. 

The  plaintiff  therefore  is  entitled  to  an  ap|^6rtionihent  i^tth  reFerencie  td 
the  period  of  time  during  which  the  last  ]neunhl<b^t  lived,  and  the  defendant 
ftiast  account  npon  that  prhiciple  ;  but  do  much  doubt  has  been  thrown 
upoii  the  subject  by  the  case  of  WiUiam  v.  Powell,  t&at  if  shall  not  give 
costs. 

(1)  8  Vet.  308.  (2)  WMami  ▼.  PowUf  10  Em^  869.  AnSe^  p.  56U. 
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fi.  54  Geo.  3.    1814,    K.  B.  (1) 
fFarwkk  v.  Collins.       [2  Maule  &  Selw.  34^.      5  Maute  &  Selw. 

166.] 

DEBT  oh  2  und  3  £dw.  6.  c.  i:).  for  not  settSAj^  oat  tithes- Of  baHey  and  the  raieof  law 

data  m  1819.    moL,  nil  debet.    At  the  €ri£  before  Wood  B.  at  the  fordeterminlDg 

last  assizee  for  Chmiberland,  the  plahitiffs,  alter  shtWit^  theit  title  as  what  U  barren 

fermera^  proved  that  the  land  on  which  the  bailey  antt  osfls g^ev^  y^me  part  fi[^t! 2  &3  ]^. 

of  a  abw  inchisare  from  the  ooBimon  allotted  tothe  defendant.    It  was  peistt  s.  c  13.  it  whe- 

of  the  forest,  and  had  whins  and  brackens  growing  vipofn  it>  and  a  small  por-  ther  the  hiod  is 

tloh  of  Hn^g.    Earlf  in  the  summer  of  1811  Afe  ^fehdani  pkftfghed  it,  atfd  o^  ^^^^^  <^  ^a- 

limed  h  with  atout  35  CarKsle  bushels  (106  Wiiiton)  per  *:W,  biit  Hhis  wa*  JSJe'l^cSi^a- 

said  not  to  be  nioM  than  was  sometimes  naed  in  bi^eakidg  up  old  Oieadbttr.  ordinary  ex.  ^ 

land  into  arable;  and  he  harrowed  it  thre^  times^  se^d  tfgiain  in  the  foDowing  pence  in  the 

ipring  ploughed  it  twice  and  harrowed  it  siaif  ttliKes,  and'  80#^d  abolrt  deven  "^.^.''""''^^'^. 

acres  with  oats  and  half  an  acre  barley.     It  was  a  middling  cf op' the  fii^t  ^In'^'a'^ropw 

year}   and  it  was  proved^  thai  in  the  then  present  yeat^  there  was  a  much  BUte  ofailti- 

belter  cA>p  from  only  one  pl6ughing  ito<l  without  tfny  nkancire,  and  alsd  that  vation ;  and 

it  wae  land'  6f  a  good  quality.  A  tHtness  wh6  hhd  an  adjoining  allotment  of  not  whether  it  is 

nearly  the  same  quality,  and  puraued  almost  thte  siiftite  course  of  htisbandiy,  nature  so  fertile 

but  with  somewhat  a  smalh^ir  quantity  of  lime  at  the  sftme  period,  swore  ^^  ^(^^^  being 

that  the  expences  of  clearidg,  ploughing  and  harf<ywing,  inoMding  lime,  ploughed  and 

amotinted  to  10^  18*.  6rf.,  and  the  other  expences  Of  so^rtg,  reaping,  &c.  wwn  •».?«>- 

made  a  total  of  18/.  pe^  acre,  and  that  he  got  BL  pet  acre  fo¥  ^he  first  cr^p,  JJ^^hout  ma- 

and  for  the  secohd,  which  he  had  Aen  sold,  IIZ.  12#.  per  aci^e.    The  pro-  n^^ng  or  till- 

duce  of  the  first  crop  was  between  sit  and  seven  bushels  for  one,  whereas  age  a  crop 

the  return  on  the  ancient  land  is  14  olr  1&  for  onte.    And  several  of  the  wit-  worth  more 

ncsses  agreed,  and  none  of  them  denied,  that  if  thte  land  hi  question  had  Z^of  "' 

been  broken  i^  ^♦tthout  liihing  of  manuring,  it  would  not  have  produced  a  ploughing, 

crop  worth  seed  and  Ukbour ;  and  it  wai  s\^orn  that  this  etperimeBt  of  talcing  sowing,  and 

a  crop  from  the  flrst  furred  had  beeii  maCde  in  several  ittJtances,  and  the  re-»  "V*^'  h\  h 

suit  was  so  5  and  in  one  instance  Hf  wa6  Said  the  cr6p  was'  good  fof  hothtng,  .^  Jf^gJ^ 

and  would  not  have  fed  a  goose.    But  some  of  the  witrfe&ses  said  that  thii  natural  quality 

.     .  land  thaU  pay  tithe 

imaiediafcly,  notwithstanding  the  stat.  2  &  3  Ed.  6.  c.  13.,  although  the  ezpence  attending  Uie  breaking  it  up 
•ad  liming  It  esoeedk  the  retarn  made  lb  the  &mief  in  th^  ffcrera!  tet  yedrsbf  culftraiibg  it. 

(1)  Caul  cwu  shewn  against  the  rule  at  S«i)eaBt'i  hm  before  tUfi  term. 


1  pouDUs  ;  proMDiy  reauiEing  trom  uie  case  or  aitncmty  oi  cotiecdng  loe  cm*- 
tomtu^  paynients.  The  flues  will  not  alfonlaDy  conclusion  more  ^Toorable 
to  the  plaintiff  ;  being  from  1707  to  1742  precisely  the  Bame  on  every 
leaae  ;  and  the  quantity  of  each  term  unespireil  at  the  periods  of  renawal,  is 
not  in  a  proportion  that  can  form  the  foundation  of  any  argument.  The 
greatest  fines  are  those  of  the  most  distant  dates  ;  a  fact  as  little  to  be  re- 
conciled with  the  notion  of  an  increasing  value  of  the  tithes  in  proportion  to 
the  deprecir.led  currency,  as  the  uniformity  of  the  rents.  Upon  that  hypo- 
thesis in  1080  the  fine  ought  to  have  been  0001.  instead  of  200/.  This  ts- 
riation  may  be  thus  accounted  for ;  the  lessees,  finding  diCSculties  in  the 
collection,  tfhich  they  had  not  foreseen,  and  sustaining  losses  th6y  had  not 
calculated  upon,  would  naturally  on  each  eucceasiTe  renewal  stipolate  for  ft 
reduced  fine. 

The  next  ground  of  defence  is  the  suit  in  the  court  of  exchequer,  in  166). 
It  is  true,  the  oward  of  the  attorney -general  is  not  forthcoming  }  but  the  fact 
that  a  new  lease  was  granted  three  years  afterwards  at  the  old  rent  is  eqoi- 
VKlent.  The  (luestlon  returns  to  this  :  whether  the  defendants  have  shewn 
the  existence  of  payments,  substituted  for  those  prescribed  by  the  statute  and 
decree ;  your  lordship  having  expressed  a  decided  opinion,  that  the  statu- 
tory payments  nevct'  have  in  fiict  existed ;  and  the  whole  of  these  transac- 
tions incontrovertibly  prove,  that  2«.  Qd.  in  the  pound  never  prevsiled  as  a 
payment  in  this  parish ;  but  that  there  always  has  been  an  aadeot  custo- 
mary payment  in  lieu  of  it. 

Mr.  Jtickardi,  Sir  Samuel  Romiil]/,  lUid  Mr.  WcliereU,  for  the  plaintiK  in 
the  original  cause. 

This  is  merely  a  re-bearing  of  the  catue  of  The  Wnrdai  and  Minor  Cawntf 
of  St.  Paul't  V.  Morrit,  The  plaintiffs,  in  their  character  of  rector,  must 
recover  Ihe  payments  according  to  the  statute,  unless  the  defendants  can 
prove  customary  payments  in  lieu  of  them.  The  attempt  to  plead  these  al- 
leged customary  payments,  as  a  parochial  modiia,  which  clearly  they  are 
not,  ttjis  altogether  in  proof,  if  the  court  would  let  the  defendants  into 
proof  of  a  parochial  raodut,  the  leases  furnish  evidence  in  opposidon  to  its 
existence.  The  argument,  drawn  from  the  uniformity  of  the  leases,  is  er- 
roneous. They  vnry  in  rents  and  fines  ;  a  fact  inconsistent  with  a  setfled 
customary  payment :  nor  have  the  defendants  shewn,  that  the  lessees  inva- 
riably received  the  same  customary  payments  from  the  parishioners.  The 
rates  arc  not  more  favourable  to  the  defence ;  rather  liimishing  evidence 
against  the  existence  of  a  aoiiui.  In  all  cases,  where  a  modus  is  set  un,  it 
should  be  slated  with  clearness  and  precision,  though  this  is  less  material  in 
nn  answer  thon  a  bill  (1).  Not  one  of  the  defendants  mentions  the  sum, 
which  he  considers  as  the  modiu;  all  alleging,  that  they  are  unable  to  state 
any  modus:  yet  on  an  aUegation  so  vague  an  issue  is  asked,  for  the  purpose 
of  establishing  as  modiuei  certain  specific  sums  never  mentioned  in  the 
pleadings.  In  some  respects  the  d^endants  assimilate  them  to  form-mo- 
liuies :  but  then  they  ought  to  state,  not  merely  the  precise  sums,  bnt  the 
specific  property  covered ;  each  setting  up  his  own  individual  lum/tu,  and 
specifying  his  property  covered  by  it.  There  is  no  instance,  where  the 
court  has  dispensed  with  a  (lefendant's  setting  out  the  specific  sum,  Whidi 
he  alleges  as  a  modus.  Had  these  defendants,  Itowever.  proved  in  they 
allege,  it  is  difHcult  to  conceive,  how  the  warden  and  minor  canons  conld 
be  bound  by  rates,  made,  not  by  them,  but  by  the  lessees,  contracting  for 
themselves.  'Xlie  inference,  drawn  from  the  decrease  of  the  fin^  in  latter 
periods,  proceeds  on  the  supposition,  that  this  is  a  parochial  modus.  Their 
fluAluati^n  proves  no  more,  thdn  that  the  warden  and  minor  canons,  like 

most 

(1)  See  Scott  y.Smiri,  unit,  p.  GiS.     Hooil  r.  H'raf,  ante,  p  i3S. 


alleged,  the  2«.0d.  in  the  pound  was  for  a  time  after  the  Rre  of  LoiHton  not 
cnllectcci,  the  reason  probably  woa,  that  the  miaery  anil  poverty  which  fol- 
lowed that  calamity,  induced  the  warden  and  minor  canuns  to  fort^  for  a 
time  the  full  exaction  of  their  rights, 

Mr.  JLeach,  ia  reply.  All  that  has  been  decided  by  your  lordship  and  the 
house  of  lords,  is,  thfit  a  new  trial  should  not  be  granted.  The  statute  of 
37  Hen.  8.  says  (2),  that  there  were  certain  places  or  districts  paying  less 
than  23.  9d.  in  the  pound  ;  not  pointing  to  individuals.  These  occupiers  say, 
the  parish  of  St.  Gregory  was  one  of  those  places. 

Is  not  this  tt  ease,  in  which,  to  use  vour  lurdship's  wonla.  the  court 
would  exercise  its  right  of  deciding  without  an  issue  "  very  tenderly  and 
sparingly?"  The  warden  and  minor  canons  nppeor,  to' have  renewed, 
at  a  rent  of  401.  Ha.  9d.  when,  had  they  been  entitled  to  the  2*.  9rf,  in  the 
pound,  they  might  hove  demanded  at  least  800/.  They  cannot  lie  repre- 
sented OS  having  acquiesced  in  their  loss,  or  as  inattentive  to  theirinterests. 
These  suits  too  strongly  prove  the  reverse.  The  property  covered  is  de- 
scribed in  a  manner  perfectly  intelligible  to  the  plaintiffs ;  who  know  the 
scile  of  «Kh  house;  and  can  state  what  stood  on  each  foundation  fifty 
years  n^o.  If  the  precise  amount  of  the  customary  payments  is  not  stated, 
the  plaintiff's  nre  referred  to  the  rate,  which  they  admit  to  be  in  their  pos- 
session, and  Ihat  they  are  arquainted  with  its  contents  ;  a  mode  of  pleading 
unquestionably  sufHcient  to  put  them  in  poescEsinn  of  the  amount. 

The  Lord  CnAKCBLLon.  Under  the  two  statutes  of  Henry  6.  and 
CharlcA  2.  (3)  it  is  dear,  that  the  plaintiflfs  in  the  original  cause  are  entitled 
to  24.  U(/.  in  the  pound,  unless  the  inliabitaots  ean  protect  themselves  luder 
the  >8th  clause  of  the  statute  of  Henry  It,  directing  that,  where  less  Iiath 
'>een  accustomed  to  be  paid  for  tithes,  the  payment  shall  be  "  after  such  rale 
as  hat^  been  accustomed."  The  opinion  of  Lord  Chief  Justice  Etbe  was, 
that  this  statute  was  never  intended  to  give  to  individual  houses  the  benefit 
of  ca?toninry  pnymenta,  escept  as  applying  not  only  to  individual  houses, 
but  geoerally  to  some  place  ;  th.-it  it  was  rather  a  parochial  payment  than  a 
payment  attached  to  individual  houses.  That  opinion  appears  to  ne  to  he 
wcU  founded  :  but  it  is  impossible  at  this  day  to  act  upon  it :  many  cases 
having  ntablished,  that  au  individual  houie  may  be  protected,  provided  the 
owner  or  occupier  can  prove  a  customary  payment  in  this  sense,  that  pre- 
viously to  this  act  of  1545  that  payment  hod  been  so  long  made  as  to  have 
accjuireil  tlie  character  of  customary  payment  with  regard  to  tithe  j  and  the 
construction  is  not,  that  it  must  be  a  payment  time  out  of  mind,  but,  if  that 
payment  has  been  usually  made  during  such  time  as  to  have  ocqulred  in  the 
ecclesiastical  courts  the  character  of  n  customary  payment,  the  statute  ope- 
rates upon  it. 

That  was  decided  in  tViUiataiionv,  GotHng  (4),  a  very  leading  case; 
which  proves  lhat  to  be  tlie  law  at  ihJs  <lay.  ijosling  was  the  owner  of  four 
tenements  ;  three  subject  to  customary  payments,  the  fourth  not.  He 
pulled  them  all  down,  and  upon  the  scite  erected  two  new  tenements ;  and 
it  was  contended,  that  from  the  chonge  in  the  nature  of  the  premises  the 
costinnary  payments  could  not  attach  :  but  the  court  of  exchequer  held,  that 
the  payment  was  tii  be  compounded  of  the  value  of  the  ^bree  customary 
payments,  and  the  tithe,  at  is.Od.  in  the  pound  for  ao  much  of  the  premises 
as  was  erected  upon  the  scite  of  the  fourth  tenement,  to  which  no  custom- 
ary payment  had  been  applied. 

There  is  no  doubt,  therefore,  that,  if  these  individuals  can  prove,  that  be- 
fore this  statute  a  sum  of  money  was  raised  upon  each  house,  and  so  long 

before 
(1)  See  9  Va.  165.  iwJ  Brnnill  r.  Trt-  (%)  St»t.  37  IIcu.  8    c.  U.    23  Clu  2.  c. 

J».,nBfp,  vol.  l.p.7BJ.  11. 

(3)  Clip.  12.  s.  18.  W  .^t^i-,  p.  IBB. 


belief  1  expressed  in  the  case  of  these  plaintiffs  against  Horns  (I),  that  it 
never  was  paid),  yet  I  cannot  regard  that  fact  as  more  than  negative  evi- 
dence, strong  negative  evidence,  if  connected  with  material  positive  evideoce, 
that  there  must  have  been  some'other  payment  due  from  the  parishionen : 
bnt,  I  apprehend,  it  is  equally  clear  upon  gronnds  lately  discussed,  and 
clearly  established,  in  the  house  of  lords,  that  in  the  case  of  a  daim  o€  tkia 
payment,  as  in  the  instance  of  a  claim  of  tithes  more  strictly,  it  is  not  suffi- 
cient for  the  defendant  to  say  against  the  claim  under  the  statute,  as  it 
would  not  be  sufficient  against  the  claim  at  common  law,  that  the  plaintifla 
sever  had  received  the  2i.  9d. :  but  it  is  incumbent  upon  the  defendant  to 
shew  himself  to  be  entitled  to  the  beneBt  of  that  decision  by  saying,  that  he 
is  the  occupier  of  premises,  describing  them,  to  which  those  customary  pay* 
meats,  which  he  can  specify,  can  be  proved  to  have  attached  previonaly  U> 
this  statute  of  154a. 

So  the  law  obliges  me  to  dispose  of  all  the  argument  ^m  the  circum- 
stance, that  the  parish  were  through  centuries  lessees  of  the  tithes  from  the 
minor  canons;  as  in  the  case  of  St.  Bride's  parish  ;  where  the  same  driog 
occurred ;  that  the  tithes  were  let  at  such  comparative  value,  that  it  ivas  im- 
possible to  believe,  that  2(,  9d.  was  conceived,  either  by  the  minor  cauoDS,' 
or  their  lessees,  or  the  parishioners,  to  be  the  sum  ;  the  fines  with  the  t«nt 
bearing  no  proportion  to  the  magnitude  of  that  payment.  The  answer  to 
that  is,  that  they  must  have  the  3«.  Qd.  unless  some  other  rule  of  tithing  can 
be  established,  founded  on  the  fact  of  a  customary  payment  of  a  certain,  Icm, 
specified  sum,  due,  when  this  statute  passed.  It  is  therefore  to  do  pnrpooe 
to  lament,  however  lamentable,  that  this  has  gone  ou  from  ceotorj  to  cen- 
tury  in  so  amicable  a  way,  that  the  jiarties  seem  to  have  forgotten  what  wss 
due  to  themselves ;  not  preserving  evidence  of  the  payments  they  insist  upon  - 
as  customary. 

SupjMising  diia  to  be  the  law,  the  question  remains  as  to  the  (dewlings. 
Upon  the  answer  to  the  original  bill  it  is. impossible  to  say,  they  have  to 
pleaded  their  exemption  as  to  entitle  them  to  an  issue.  That  is  established 
by  the  late  case  in  the  court  q^  exchequer  ;  but  it  is  said,  if  Uie  minor  canons 
knew,  what  were  the  customary  payments,  and  the  occupiers  do  not  know 
that,  they  did  not  in  their  original  answer  state  thase  payments  from  incapa- 
city to  do  so  J  and  it  is  against  conscience  to  let  the  plaintiffs  take  adran- 
tage  of  that  omission,  when  by  making  a  discovery  they  can  remove  tbe 
obligation.  Therefore  it  is  said,  the  cross  bill  was  filed ;  and  the  nmior 
canons  have  made  a  discovery  of  this  book,  and  the  premises  ;  tb&t  tbe  ao- 
Bwer  to  that  cross  bill  most  be  taken  with  the  or^nal  answer  j  and  there-  - 
fore  the  exemption  is  well  pleaded.  i 

I  think,  it  is  impassible  to  maintain  that  proposition.  The  defendants, 
having  obtained  this  discovery,  ought  to  have  moved  for  leave  to  file  a  st^  ' 
plemental  answer :  and  the  court  will  not  take  an  argumentative  answer, 
that  it  maybe  so:  but,  when  to  a  bill  for  tithes,  a  modvi,  or  customary  pay- 
ments of  this  kind,  are  pleaded,  the  plaintiff  has  a  right  to  call  upon  tbe  d^ 
fendant  to  set  out  upon  his  oaHi  his  belief,  that  it  is  so.  I  will  howevertake 
it,  as  if  they  bad  in  the  original  answer  pleaded  technically  and  property, 
that  this  column  in  the  Iwok  produced,  provided  the  premises  can  be  iden- 
tified, points  out  the  customary  payment  for  each  house;  and  examiav,  . 
whether  it  is  possible,  that  this  can  be  so  probably  made  out  as  &ct,  that . 
issues  ought  to  be  directed. 

First,  though  this  is  not  a  puochial  exemption,  yet  from  tbe  unture  of  it 
didi  parishioner  must  insist,  that  every  bouse,  or  neariy  every  house,  is 
covered  by  some  jiayinent  peculiar  to  it,  not  the  eotne  in  amount,  but  the 
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Atid  oF  as  good  quality.    The  whole  expenc^  of  ploughing,  sowing,  and         1814. 
liarroiving  this  land,  and  of  the  seed,  was  estimated  at  about  11/.  per  acre,      wamwicc 
W^ith  respect  to  the  general  course. of  husbandry,  applicable  to  lands  of  this 
deacription,  it  was  proved,  that  when  grazing  land  is  ploughed  for  corn,  it 
18  not  usual  to  plough  it  three  times,  it  is  usually  sown  after  the  first  plough- 
ing ;    but  if  the  land  has  lain  a  long  time  without  ploughing,  it  is  usual,  on 
bre&king  it  up,  to  use  lime.     As  to  the  use  of  lime,  it  was  stated  that  whea 
land  has  not  been  ploughed  before,  it  is  not  usual  to  .convert  it  into  tillage 
-^^thout  lime ;  the  proper  quantity  of  which  is  about  thirty  busheb  per  acre^ 
*Fhe  use  of  lime  is  to  dissolve  the  moss,  and  destroy  the  integuments  moi^ 
readily  than  the  mere  exposure  to  the  air,  after  ploughing,  can  do.     In  the 
absence  of  lime,  a  longer  fallow  becomes  necessary,  and  a  more  distant  crop 
may  be  expected.    One  of  the  witnesses  swore,  that  the  necessity  of  using 
lime  depended  on  the  state  of  the  land,  and  not  upon  its  natural  quality  > 
that  if  land  of  a  good  natural  quality  has  remained  long  unploughed,  it  requires 
lime,  not  indeed  in  such  large  quantities  as  land  of  a  bad  qufdity*    The 
effect  of  lime  is  to  neutralize  the  acid  in  a  barren  soil.    The  land  In  question 
vrBs  about  twelve  miles  distant  from  any  lime-pits,  so  that  a  team  could 
only  go  once  a  day,  and  the  expence  of  liming  was  estimated  at  about  1/. 
per  acre.     One  of  the  surveyors  proved  that  he  did  not  consider  forty 
bushels  as  an  extraordinary  quantity  of  lime  for  land  which  had  never  been 
broken  up  before  ;  that  the  soil  of  the  land  in  question  was  of  a  very  good 
natural  quality,  and  was,  in  the  years  181Sand  1814,  worth  40«.  per  acre*  to 
be  let  for  seven  years,  Uie  tenant  being  at  the  expence  of  cultivation.    The 
defendant,  as  before,  gave  no  .evidence,  but  aigu«d,  from  the  plaintiff  'g  evi- 
dence, that  the  land  was  barren,  within  the  meaning  of  the  statute.    Thf 
learned  judge  referred  the  jury,  as  to  the  law,  to  the  judgment  of  the  court 
when  the  rule  for  a  new  trial  was  made  absolute.    The  jury  found  for  the 
defendant.    In  the  following  term,  a  rule  nisi  was  obtained  for  setting  the 
verdict  aside. 

Scarlett,  Hullock,  LittledaU,  and  TindaJ,  who  shewed  cause,  argued  from 

the  evidence  that  this  was  land  which  required  an  extraordinary  d^^ree  of 

manumnce,  and  therefore  was,  according  to  the  authorities,  barren  within 

the  meaning  of  the  act    Nothing  but  its  being  barren  could  account  for  the 

use  of  lime  in  the  present  instance,  because  lime  is  never  used  upon  land  of 

ordinary  fertility,  when  it  is  first  broken  up  for  a  crop  of  oats.    The  quan- 

tity  also  used  in  this  instance,  as  w^  as  the  distance  from  which  it  was 

brought,  indicated,  that  without  a  very  extraordinary  expence  in  the  ma. 

nurance,  the  land  could  not  have  been  brought  into  a  state  of  cultivation, 

which  is  the  test  whereby  to  judge  of*'  barren  "  within  the  meaning  of  the 

statute.    Barrenness,  in  the  sense  of  the  statute,  does  not  mean  a  positive 

incapacity  to  produce  any  thing  (for  scarce  any  land  is  of  that  description) 

but  a  relative  inaptitude  to  culture,  taking  into  consideration  the  pains  and 

expence  of  bringing  it  into  cultivation  at  alL 

Richardion,  J,  fFUUanu,  and  Law,  eontrd,  argued  that  it  would  be  stranger 
to  call  that  land  "  sudpte  namrd  MterUit,**  which,  upon  being  broken  up,, 
should  produce  successive  crops  in  the  first  five  years,  without  any  addi-, 
tionsl  expence  in  the  manuring  after  the  first  year.  Yet  such  being  the  land 
in  this  instance,  it  was,  by  the  present  verdict,  found  to  be  barren.  The  jury 
proceeded  upon  an  erroneous  principle,  by  entering  into  nice  calculations  of 
the  expence  of  procuring  lime  ;  as  if  die  quality  of  the  land  wdre  to  be  de- 
termined by  the  greater  or  less  facility  of  obtaining  manure  for  it.  So  fer 
from  it,  a  reference  to  the  authorities  will  shew,  that  the  necessary  expence- 
of  obtaining  the  first  crop  has  never  been  taken  into  the  account,  to  form  a 
crlterioui  whether  land  be  exempted  from  tithe  or  not.  in  Sherington  ▼•. 
Fleehoaod  (1),  WUt  v.  Buck  (2),  and  StockweU  v.  Terry  (3),  tithe  was  holdea 
to  be  payable,  and  yet  the  lands  were  not  cleared  without  much  expence* 
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^^^bm*/"^**^  nPHfi  bill  was  filed  by  the  wctpr  of  Thorp  Baasett  in  the  conaty  of  York, 
tithci  ordired  '*'  f^^  ^^  account  of  tUht^s.  The  five  defendants  joined  in  a  plea  of  the 
to  staod  for  an  Itatut^  of  Elizabjeth  (1)  to  all  the  discovery  and  rdief ;  averring,  that  the 
answer,  with  churfih  of  Thorpe  Bass0tt  waa  at  the  making  of  the  act,  and  long  before, 
liberty  toex-  ^ ^  continually  auce,  and  now  is>  a  benefice  with  cure  of  sonls  within  the 
multifariottk^  diocese  of  York  5  that  the  reverend  James  Graves,  clerk,  was,  in  and  for  a 
Leave  to  iDng  time  befo^re  July  WOl,  the  undoubted  rector  and  incumbent  of  the  said 
amend  a  plea  church  and  benefice;  that  he  died  in  July  1807 ;  whereupon  the  said  church 
isnotof  cowrac,  j,ecame  vacant  -,  that  William  Wood  Watson,  Joseph  lUder,  Peter  Owston, 
Joaed  ^«d.  and  William  Rider,  were  then  and  still  are  the  undoubted  patrons ;  that  after- 
mento  moat  be  wards,  and  after  the  end  pf  forty  days  after  the  end  of  the  said  session  of  parlia* 
stated.  meot,  namely,  in  August  1807,  it  was  siraoniacally,  corruptly,  and  against  the 

form  of  ihe  said  statute,  agreed  between  the  plaintiff  and  the  said  Watson, 
JRider,  Owston,  andWMIiam  Rider,  that  they  should  present  the  plaintiff  to  the 
mid  benefice,  in  consideration  that  he  should,  during  his  incumbency,  accept 
and  take  from  them  such  patrons,  or  their  respective  tenants  and  lessees,  the 
several  yearly  sums  after  menUoned,  in  M^  and  discharge  of  all  tithes  arising 
froip  their  lands,  &c.  within  the  parish  of  Thorpe  Bassett  -,  namely,  frmn  Wil- 
liam Wood  Watson  61,  It,  per  ananm,  from  Joseph  Rider  9/.  1^.  peif  annum, 
from  Peter  Owston  9L  Is.  per  annum,  and  from  William  Rider  91.  \9.  per 
annum :  that  the  plaintiff  did  iu  August  i807,  in.  consideration  of  his  beii^ 
'  presented  to  the  said  church,  and  to  the  pnd  that  such  patrons  might  present 
him,  promise  and  agree  wit^  them  respectively  to  accept  and  take  from 
tliem  respecdvjeiy,  or  their  respective  tenants  or  lessees,  the  several  yearly 
sums  before  mendoned,  10  IJeu  of  all  tithes  arising  on  their  respective 
lands,  j&c.  in  such  parish,  namely,  01,  Vis*  &c.  The  plea  then  averr^,  that 
the  plaintiff  did  by  the  said  agreements,  and  by  each  of  them,  corruptly  pro« 
cure  and  seek  the  said  church  and  benefioe  -,  and  that  at  the  time  of  the  said 
simoniacjal  agreement  with  Watson,  be  Watson  was,  and  long  before,  and 
ever  since  had  been;  and  stiU  is,  the  owner  of  a  eertain  farm  in  the  parish  of 
Thorpe  Bassett,  consisting  of  a  messuage  and  two  hundred  and  forty-nuse 
acres  of  land  ;  that  the  great  and  small  tithes  yearly  arising  from  sach  €urm 
were  at  the  time  the  sajd  simoniacal  agreement  was  made  worth  501.  per 
annum,  and  that  such  yearly  value  wa9  w^l  known  to  the  plaintiff  and  Wat- 
son when  they  entered  into  the  aforesaid  ^reement. 

The  plea  then  proceeded  with  distinct  arverments,  that  Joseph  Rider  hdd 
afarn^of  four  hundred  and  forty  acres  of  land,  the  tithes  whereof  were 
worth  90/.  and  so  known  to  the  plaintiff  and  Um,  when  they  entered  into 
the  aforesaid  agreement }  that  Peter  Owston  held  a  farm  of  one  handled 
and  fifty  acires,  the  tithes  whereof  were  vvorth  dO/.  Iho.  V  and  a  similar  aver- 
ment as  te  William  Rider ;  that  when  the  church  was  vacant  by  the  death 
of  Graves,  namefy,  on  the  l&th  of  October  1807,  they  the  said  Watson, 
Rider,  Owston,  and  Ridf  r,  did^  as  the  true  patrons,  in  pursuance  and  cofr 
sideration  of  the  said  simoniacal  agreements,  present  Aie  plaintiff  to  the  arch- 
bishop of  Yoric  for  institution,  &e. ;  that  afterward9>in  the  same  month,- the 
said  complainant  was  upon  the  said  {iresentation,  admitt^,  instituted,  and 
inducted ;  and.  the  plaintiff  thereby  corruptly  took  and  aec^ted  such  bene- 
fice: by  reason  whereof,  and  by  force  of  the  act  of  parliament  aforesaid, 
the  defondants  insist,  that  the  plaintiff  was  and  is  a  disabled  person  in  law 
to  hold  ai&d  enjoy  the  samp  benefice.  «  .. 

Mr.  Hfirii  Mr.  Leach,  aiid  Mr.  Heali^  in  support  oi-  the  plea.  The  agree- 
ment, wlule  the  hjenefice  Wj|m  vacanlf,  to  accept  as  rector  s  very  inadec](uate 
snip  in  lieu  of  tithes,  for  the  purpose  of  pn>curing  tlM  presentation/is  void, 
i|s  simoniacal  under  the  statute;  being  41  ccaraet  between  'the  patron 
and.  iocumhent,  for  an  advantage  to  the  former  on  presentation ;  tiie 
statute  prolpiibiting  presentations  from  corrupt  motives.  •If  the  plhintiff  is 
not  rector,  he  has  no  claim  to  tithes ;  and  it  is  competent  to  any  one,  even 
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in  every  sucoessive  year  there -was  an  improved  crop ;  frMB  whieb  it  is  clear 
that  the  lime  was  gradually  destroying  tiie  impediments,  its  operation  not 
being  confined  to  the  first  crops,  but  extending  to  the  o^ers  in  succession. 
'So  that  if  the  expence  of  liming  could  be  taken  into  the  account,  it  must  be 
distributed  over  the  four  successive  crops#  But  I  am  not  able  to  pronounce 
that  it  was  used  at  all  with  reference  to  any  natural  infecundity  of  the  soil. 
What  is  there  to  shew  that  the  soil  was  inapt  by  nature,  and  that  it  required 
some  very  extraordinary  expenditure  of  labour  and  means  to  overcome  this 
inaptitude  ?  In  the  absence  of  any  such  proof,  I  am  at  a  loss  to  -say,  in 
contradiction  to  the  witnesses  who  declared  it  to  be  land  of  a  good  quality, 
and  to  be  a  good  soil,  that  this  land  was,  within  the  meaning  of  the  statute, 
naturally  barren,  because  lime  has  been  laid  upon  it  in  a  larger  quantity, 
perhaps,  than  is  usual  $  more  especially  when  this  may  be  referred  to  the 
removal  of  incidental  impediments.  With  reference,  therefore,  to  the  oats, 
as  well  as  the  barley,  on  which  I  cannot  see  'any  doubt,  there  does  not  ap«- 
pear  to  be  evidence  on  which  we  can  safely  infer  the  natural  sterility  of  soil. 
The  distance  of  lime-pits  cannot  surely  form  a  consideration  in  the  question 
of  the  natural  barrenness  of  land :  it  never  can  be*  called  barren  because  it 
lies  a  certain  number  of  miles  from  lime.  Whole  counties  might,  accord- 
ing to  this,  be  set  down  as  barren. 

Baylby,  J.  With  respect  to  the  barley,  there  certaiidy  was  evidence  to 
prove  that  it  was  a  good  crop ;  and  if  the  witnesses  who  spoke  of  the  lime 
ineant  to  confine  the  use  of  it  to  the  land  sown  with  oats,  there  might  be  a 
ground  for  a  new  trial  -,  but  1  do  not  find  that  the  barley  crop  was  made  a 
point  upon  the  motion  for  this  rule,  or  that  any  dissatisfeetion  has  been  ex- 
pressed by  the  learned  judee  3  and  I  cannot  help  thinking  that  the  evidence 
as  to  the  lime  was  appliccmle  to  the  barley  as  Well  as  the  oats.  Witiv  res* 
pect  to  the  main  queation,  I  find  that  the  statute  does  not  merely  say, ''  bar- 
ren heath  or  waste  ground,"  but  adds^  ''  which  has  laid  barren,  and  paid 
no  tithes  by  reason  of  the  said  barrenness."  The  statute,  therefbre,  is  not 
<»nfined  to  land  absolutely  barren,  but  extends  to  such- aahaa  lain  in  an  un- 
productive stato  by  reason  of  its  barrenness.  We  furehere  to  enquire  why 
the  land  has  lain  in  an  unproductive  state ;  and  if  tre  find  that  it  is  on  ae-« 
^ootfut  of  the  extraordinary  expeUce  attending  its  cidtivation,  then,  I  think, 
the  land  may  be  deemed  "  barren  '^  within  the  meaning  of  the  statute*  and 
entitled  to  the  statutable  exemption*  Lord  Cokb  speaks  of  ^*  great  charge 
and  industry  (1)  ;''  and  Lord  HAanwicxB  of  *' expence.**  (8).  Mr.  WiUiams 
iias  referred  to  several  cases,  which  may,  however,  be  disposed  of  without 
diflSculty.  Shcringten  v.  Fleetwood,  and  such  like  cases,  establish  this,  that 
in  the  enquiry  whether  the  limd  be  barren,  you  are  not  to  take  into  consider- 
tition  the  necessary  expence  incurred  in  removing  Ibrtuitious  obstructions, 
ns  water,  stone,  &c, ;  or,  in  other  words,  that  which  is  done  to  reduce  the 
land  into  a  fit  state  to  be  cultivated  :  that  is,  as  it  strikes  me,  into  a  fit  state 
to  be  ploughed ;  after  which,  all  expences  necessary  to  bring  the  land  into 
a  productive  stat6  Shall  be  taken  into  the  account.  Now,  in  this  case,  if, 
^as  it  has  been  said,  the  lime  was  used  far  the  parpose  of  removing  obstruct 
tions  only,  and  not  for  that  of  cultivation,  the  question  might  have  been 
'-distinctly  put  to  and  answered  by  the  witnesses.  I  cannot  suppose  but 
that  the  ju]^  understood  the  purpose,  and  that  it  was  for  the  <mltivation  of 
the  land.  Nor  does  H  appeal*  to  me,  that  it  was  imprc^er  to  take  into  the 
account  the  distance  of  the  lime  pita,  because  land  might  well  be  buffered 
to  lie  in  a  barren  etateby  reason  of  ita  barrenness,  if,  from  the  distanee  of 
manure,  it  was  not  worth  the  expence  of  redeeming  it.  Suppose  land  whidi 
requires  marl :  some  may  be  within  a  mile  of  a  marl-pit,  others  twenty  nules 
^ff^  if  it  be  asked  in  such  case,  if  tithe  shaH  be  paid  for  the  one  and  not 
the  other ;  I  answer  in  the  affirmative  $  and  ray  reason  is^  because  yew  have 
the  means  of  making  the  one  productive^  or  breaking  it  up;  in  tlie  oAer 
you  have  not.     If,  indeed,  the  argument  be  well  founded,  that  because 
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sented  that  it  rauat  be  confined  to  a  single  fact,  if  all  the  t&cU  ttaied  tend 
to  establish  a  eiogle  poiDt.  The  averments  are  necessary  to  shew,  that  the 
plaintiff  is  within  the  act ;  and  the  defendant  was  boand  to  state  the  fact  as 
it  really  is  ;  out.  not  four  separate  agreemenu,  but  a  joint  agreement,  tbougfa 
for  distinct  considerations  ;  the  words  of  ^e  act  being  "  person  or  per- 
eoDB."  The  distinction  is  between  the  plea  itself,  and  the  averments  Tb 
support  of  it  J  which  arc  necessary  to  shew,  that  certain  acts  have  been 
done,  bringing  the  case  within  the  law,  which  constitutes  the  defence. 
There  is  no  particular  form  of  avennent ;  and  certainly,  no  more  strictness 
can  be  necessary  here,  than  in  a  declaration  on  covenant;  nor  can  mere 
surplusage  vitiate  the  plea  (2),  The  case  of  Beecroji  t.  Betcrqfi  is  not  ts 
be  reconciled  to  principle.  Nothing  is  more  tisual  than  to  set  out  a  statute ; 
as  in  pleading  the  statute  of  frauds  and  the  statute  of  limitations. 

The  Vice  Ckancbllob.  This  plea,  though  good  in  substance,  is  liable  to 
objections  of  form,  being  multifarious,  not  reducing  the  cases  to  a  single 
point ;  but  setting  up  four  distinct,  separate,  simoniacal  contracts. 

The  next  question  is,  whether  die  defendant  can  iuive  liberty  to  amend  ! 
In  Nobkum  t,  Hostingi  (3),  the  lord  chancellor  says,  it  is  not  usual  to  re- 
fuse that  I  giving  leave  in  that  case  to  plead  de  novo ;  as  it  was  difficult  to 
amend  :  but  it  is  not  to  be  understood,  tiiat  an  application  to  amend  an  in- 
ferinal  plea  is  of  course.  As  there  appears  to  have  been  some  doidit  upon 
it,  I  refer  to  the  authorities.  la-Neicman  v.  Jfa/toce  (4),  LorIThifbi^w 
thus  states  the  rule,  which  is  also  given  by  Mr.  Wyatt  in  his  edition  of  the 
Practical  Register  (6)  :  "  With  respect  to  any  amendment  of  the  p'lea, 
though  certainly  there  have  been  cases  in  which  the  court  has  permitted 
pleas  to  be  amended,  where  there  has  been  an  evident  slip  or  mistake,  and 
the  material  ground  of  defence  seems  to  be  sufficient,  yet  the  court  always 
expects  to  be  told  precisely  what  the  amendment  is  to  be,  and  how  the  slip 
happened,  before  they  allow  the  amendment  to  take  place."  Lord  Tbpb- 
LDw  repeats  the  same  opinion  afterwards  in  The  Nabob  of  Arcot  v.  Tkt  East 
India  Company  {S) ,  declaring,  having  once  given  leave  to  amend,  that  he 
should  expect,  when  another  amendment  is  proposed,  that  the  form  of  the 
plea  they  intend  to  put  in  shall  be  ready  ;  for,  properly  spealdng,  amend- 
ments moved  in  this  court  ought  to  be  stated,  tiiat  the  court  may  see  whe- 
ther it  is  pKiper  that  the  cause  shall  be  fsrther  delayed,  to  introduce  them. 
The  motion  to  amend  was  in  that  instance  refused.  There  are  several  iD* 
stances  in  Anstruther's  Reports,  vols.  I  and  3,  of  amending  pleas  ;  but  it  b 
sufficient  to  state  Lord  Tbublow's  general  principle,  that  it  is  not  of 
course.  The  proper  mode  therefore  in  this  case  is,  that  the  plea,  contain- 
ing a  complete  substantial  deEcnce,  though  informally  pleaded,  shall  stud 
for  an  answer,  with  liberty  to  except. 

Supposing  the  plea  to  be  correct  in  form,  but  proved  &lse,  it  seems  to 
he  conceived  that  the  course  at  the  hearing  is  to  take  it  up  just  as  if  there 
-were  no  answer.  That  is  not  correct.  Upon  a  plea  found  Mse,  the  plain- 
tiff, is  entitled  to  a  decree ;  and  if  a  discovery  is  wanted,  the  defendant  is 
ordered  to  be  examined  upon  interrogatories.  This  is  stated  by  Liord  Rs- 
OBBDALs  (T),  referring  to  a  case  before  Lord  Habdwicke  (8)1 

The  plea  therefore  being  ordered  to  stand  for  on  answer,  with  libert7  to 
except,  I  shall  not  preclude  the  defendant  from  makii^  a  motion,  explain- 
ing how  the  slip  happened,  and  stating  distinctly  the  istended  amendments : 
but  it  is  not  of  course.  M.  64 

(1}  2  r«>.  Jiu.  S4.  4  Bro.  C.  C.  353.  (G)  3  Bra.  C.  C.  393.     Sec  3W.  3M: 

m  Cbai<lgty.H»m.UVei.i%  1  Ves.  Jdh.  371.    Sec  387.  393. 

(3)  2  Ve*  tna.  B4.  (7)  Ld.  Red.  Tr.  Ct.  PL  2*0. 

Mi  8  Bro.  C.  C.  U7.  (8)  2  Ves,  til. 
(5)  Pr.  Res.  by  Mr.  Vyatt,  MO. 
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tate^  1  proceed  to  obsci^e  upon  the  evidence:   In  the  first  place,  it  is  entirely        1814. 
3n  one  side ;  and  if  the  witnesses  for  the  plaintjff  had  spoken  incorrectly  as      Warwick 
bo  any  mattery  of  fiict,  they  might  have  been  contradicted  by  other  fitnesses       collIns. 
on  the  part  of  the  defendant ;  or  if,  in  delivering  their  testimony  upon  mat- 
ters of  opinion,  those  opinions  had  been  supposed  erroneous^  they  might 
hav^e  been  controverted  by  the  opinions  of  other  witnesses.    With  respect 
to  the  question  of  barrenness,  there  is  not;,  I  believe,  one  witness  who  de- 
scribes the  land  as  being  a  bad  soil ;  but  there  are  four  witnesses  who  say 
that  it  is  a  good  soil,  by  which  I  imderstand  them  to  mean,  a  good  natural 
soil  'y  and  if  this  be  a  correct  account,  it  does,  according  to  my  construction 
of  the  statute,  entitle  the  plaintiff  to  his  tithes,  as  it  precludes  the  defendant 
from  claiming  the  benefit  of  the  exemption  of  the  statute.    Two  of  the  wit- 
nesses, as  I  understand  them,  said,  that,  in  their  opinion,  the  land  was 
worth  forty  shillings  an  acre,  upon  a  lease  for  seven  yeeurs,  to  a  tenant,  such 
tenant  to  bear  the  whole  expencc  of  bringing  it  into  cultivation.     If  that  be    ' 
so,'  it  is  impossible  to  admit  that  the  land  was  barren.     But  it  is  argued, 
that  this  is  only  matter  of  opinion,  and  that  the' jury  were  as  good  if  not 
better  judges  of  these  things  tiian  the  witnesses,  and  might  well  reject  the 
evidence,  and  form  their  verdict  upon  their  own  knowledge  and  experience. 
To  this  I  cannot  quite  accede.  If  the  character  of  witnesses  be  unimpeached, 
and  they  speak  to  facts  known  to  themselves,  and  not  involving  any  impro- 
bability, I  feel  a  difficulty  in  saying  that  a  jury  is  at  liberty  to  reject  such 
testimony,  and  find  a  verdict  upon'  their  own  opinion.    There  is  a  known 
mode  by  which  a  jur3rman,  if  he  is  acquainted  with  any  matter,  may  be 
allowed  to  prove  it ;  which  being  the  mode  |)6inted  out  by  law,  it  would  . 
be  a  dangerous  precedent  to  hold»  that  a  jury  taej  give  a  verdict  merely  on 
their  own  opinions,  in  contravention  of  all  the  evidence  given  by  witnesses 
of  unimpeached  credit.     The  main  stress  of  the  argument  to<day  has  been 
upon  the  great  expence  of  bringing  lime  to  this  spot     As  to  the  quantity, 
several  of  the  witnesses  declare  that  it  was  not  used  in  a  very  unusual  quan- 
tity ;  but  1  ask,  whether  it  could  have  been  contended  that  this  was  barren 
land,  if  it  had  been  within  a  mile*s  distance  of  a  lime  pit,  instead  of  being 
twelve  miles  off  ?     Mr.  Scarlett  argued  upon  this  part  of  the  case,  that  the 
bringing  lime  from  such!  a  distance  was  an  evidence  of  the  barrenness  of  the 
land ;  and  I  was  at  first  struck  with  the  argument ;  it  was,  however,  only 
evidence  that  lime  was  necessary,  and  if  the  quantity  was  not  such  sis  shewed  , 
the  barrenness  of  the  land,  I  confess  I  do  not  see  how  the  price  of  the  lime, 
by  reason  ($f  the  distance,  could  be  brought  into  the  account  -,  for  that 
would  be  to  make  the  criterion  of  barrenness  depend  on  extraneous  and  ac- 
cidental circumstances,  and  not  upon  the  natural  quality  of  the  land.  Upon 
the  general  question,  therefore,  I  should  be  prepared  to  say  that  it  ought  to 
be  submitted  to  another  jury.     Upon  the  other  point,  as  to  the  barley  land, 
the  plaintiff's  case  is  unans^wered.     It  was  proved,  that  the  land  had  been 
sown,  and  borne  a  good  crop  -,  and  the  witnesses,  who  speak  as  to  the  lime 
and  expence,  confine  their  evidence  to  the  eat  land. 

HoLROYD  J.     In  this  case  it  appears  to  me,  as  well  as  to  my  lord  and  . 
my  brother  Abbott,  that  there  ought  to  be  a  new  trial.     With  respect  to 
tiie  meaning  of  the  word  "  b,arrenness,"  in  the  statute,  I  think  it  must  be 
understood  as  regarding  the  natural  quality  of  the  land  ;  and  if  so,  the  evi- 
dence is  decisive,  because  two  of  the  witnesses  speak  of  the  land  as  being  a 
very  good  natural  soil,  and  others  speak  of  it  as  being  equally  good  with  the 
old  inclosed  land.     Taking  their  evidence  to  be  correct,  this  verdict  can- 
iiot,  according  to  my  construction  of  the  statute,  be  supported.  The  defen- 
dant rests  the  ground  of  his  exemption  upon  what  appears  in  the  plaintiff's 
case.     If  the  witnesses  are  not  mistaken,  there  is  an  end  of  the  case  3  and 
if  they  are,  what  evidence  is  there  to  bring  the  land  within  the  exemption, 
except  that  which  respects  the  lime  ;  but  what  is  the  effect  of  that  evidence  ? 
The  quantity  laid  on  is,  as  appears,  no  more  than  is  frequently,  and  indeed, 
generally  used,  when  land  is  ploughed  for  the  first  time.     But  whether  that 
be  so  or  not;  the  witnesses  describe  its  object  and  effect  to  be  to  dissolve 
iroL.  n.  2y,  the 


^f^kitfie^d  V.  Findar  (5)  ;  hut  a  distinction  is  taken  as  to  tithes  j  wbicb,  it  a 
said,  are  not  within  the  act ;  and  1  agree  that  a  compoaitioQ  for  tithes  ia 
not  within  it.  I  mention  the  jlnonymoiu  Cate  in  Bunbury  (6),  merely  to 
dispose  of  it;  and  that  it  may  not  be  supposed  to  operate  ou  my  judgment. 
A  material  feature  in  the  case  of  Paget  v.  Gee  is,  that  the  tenant  submitted 
to  pay  the  rent.  The  judgment  is,  that  upon  paymeot,  from  a  consdentious 
motive,  by  a  person  not  obliged  to  pay  in  respect  of  a  lease  expired,  a  right 
arises  to  take  from  the  person  receiving  the  payment  a  portion  to  which  he 
was  not  entitled.  This  principle,  acted  upon  by  Lord  Hardwickk  in  that 
case,  is  strongly  fortified  hy  what  fell  from  Lord  Eldon  in  Uawlani  v.  Kdig  ; 
wliich  case,  though  not  expressly  deciding  the  mode  of  division,  I  consider 
as  Inying  down  the  principle  that  must  govern  apportionment,  and  recog- 
nizing the  analogy  between  tithes  and  lanil.  The  demise  of  the  tithes  and 
glebe  might  perhaps  have  been  fairly  considered  as  within  the  statute  a  lease 
mode  by  tenant  for  life  :  the  case,  however,  was  not  decided  or  argued  on 
that  principle ;  but  turned  upon  this,  that  a  person  under  no  obligation, 
having  from  conscientious  motives  made  a  payment,  that  payment  was 
taken  for  the  use  of  the  person  under  whom  the  enjoyment  was  had  ;  and 
by  strict  analogy  to  land,  the  Lord  Chancellor  determined  that  there  should 
be  an  apportionment. 

It  is  said,  however,  that  profits  of  land  arising  da  die  in  dUm,  differ  from 
tithes  ;  but  there  is  no  substantial  distinction,  since  every  day  yields  •ome 
titheable  matter,  either  personal,  predial,  or  mixed  ;  and  tithes  may  per- 
haps more  property  he  said  to  arise  d e  die  n  diem.  The  composition  is  a 
money  payment  for  the  whole  year,  substituted  for  tithes  in  kind ;  leaving 
the  occupier  to  cultivate  as-  he  pleases,  free  from  apprehension  of  being 
compelled  to  render  an  account.  The  law  considers  the  rector  or  vicar  as  a 
public  functionary  entitled  to  some  compensation  for  the  duty  performed  j 
and  time  is  the  proper  measure  of  that  compensation. 

The  case  standing  thus  upon  principle,  and  upon  the  authorities  antece- 
dent to  ffiUiartu  v.  Potcell  (7),  I  am  disposed  to  consider  this  contract  as  if 
it  were  still  in  existence.  The  defendant,  not  taking  advantage  of  the  dealh, 
but  upon  a  moral  consideration  recognizing  the  contract,  makes  the  pay- 
ment as  if  it  were  stitl  in  force.  It  has  no  reference  to  tithe  in  kind  through- 
out  that  year,  but  relating  merely  to  a  money  compensation,  one  uniform 
payment  throughout  the  year,  without  dbtinction  of  who  was  rector  at  one 
time  or  another  ;  what  would  have  been  the  beneficial  right  at  different  pe- 
riods, had  no  contract  been  made,  is  immaterial,  there  being  no  right  to 
tithe  in  kind,  but  the  division  attaching  only  upon  a  money  payment.  TTnder 
tlic  contract  made  with  the  deceased  rector,  the  occupier  had  enjoyed  his 
land  free  from  tithe  ;  and  the  succeeding  rector  is  willing  to  consider  the 
contract  as  in  force ;  and  the  parties  having  bound  themselves  so  to  consider 
it,  the  payments  are  to  be  made  upon  that  principle,  necessarily  excluding 
payment  of  tithes  in  kind. 

WilViams  v.  Pcncell,  which  is  the  case  of  a  vicar,  upon  a  feir  consider- 
ation of  it,  does  not  appear  to  me  intended  to  determine  the  general 
question.  All  that  was  decided  was,  whether  the  sum  of  20/.  paid  into 
court,  covered"  all  the  plaintiff  could  be  entitled  to,,  involving  no  general 
rule.  The  report  does  not  state  what  the  vicarial  tithes  were.  The  re|He- 
sentalivc  clearly  could  not  be  entitled  to  a  participation  of  the  new  compo- 
sitions, subsequent  to  the  death ;  yet  no  distinction  is  made,  though  the 

(1)  Stat.  11  Geo.  3.  c.  19.  ■.  15.  (5}  Id  die  court  of  commOD  p)eu,  died 

(2)  Amb.  19S.     1  Bum's  Just.  633.  fie  S  Vet.  311.  by  Ott  Lord  ChuiceUor. 
Diitre««,  B.  18.  Ed.  20.  (6)  Bunh.  894.    -/-to,  p.  25. 

(3)  2  Bro.  C.  C.  659.  (j)  lo  Eist,  269,  A^le,  p.  S6!). 
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ton  ultra  et  si  aliq^  emolomeiiX  siye  ^ficurapvenieSlde  exit  decimal        i^l^ 
km  p  dcm  Vicaf  recept  ultra  pdcam   summS  quinquaginl  marc    ^■••''^'corrT 
imserit  aat  in  exit  ejusdem  Vicar  annaatim  crescere  contigerit  ad      watsow/ 
^prietarios  spectabf.    Et  q^  dcus  Vicarius  in  minuf  decitnar  et  alior 
»ficu  ad  eandem  noper  special  ex  minima  decasu  inhabitant  villar 
Km  die?  Vica?  ptioen  et  incol^  &  mercato^  ib'm  nuper  inhabitan 
ideo  minora!  sunt  qd  totis  ex'ii  pficua  dee  vicar  nnncspectant  noa 
tttingit^ad  snmma  quinquagint  marc  ut  fffertar  consiberat  est  p 
!oiAar  Indict  pd  pdict  annual'  penco  respec  quous^,  &c. 

4th ly.  Grant  of  £4  May,  7  Jac.  IsL  to  F.  Morris  and  F.  Phillips^ 
ie  omnes  illas  dccimas  nostras  granorum  annuatini  et  de  temp,  in 
:emp.  cresc,  Sec.  infra  viUat,  &  campos  de  Woodhorn ;-— and  so  of 
he  same  tithes  in  each  of  the  other  townships  in  the  parish* 

6thly .  Parliamentary  Survey,  ^.  D.  1654.  '*  The  parish  of  Woodhom  is 
K  vicarage,  unsupplied  with  a  vicar,  worth  GSL  per  annum.  Impropriation  in 
Ehe  hands  oi  the  Mercers*  company  in  London,  worth  100/.  per  annum,'* 

6thly .  Receipts  of  successive  vicars  for  1$.  Ad.  in  lieu  of  tithe  hay>  hemp, 
uid  lints,  for  North  Seton,  from  1701  to  1778 ;  and  fish  and  hay  moduseg^ 
euid  tithe  compositions,  for  Blakemoor  estate,  from  20  September  1762  to 
X800.  Lieases  by  Hen.  Latton,  vicar,  of  all  the  great  tithes  of  the  several 
townships  of  East  and  West  Uartfoird  j  and  all  and  every  the  petty  tithes^ 
moduses,  &c.  chaiged  upon  the  lands  belonging  to  the  chapelry  of  Horton. 
An  account  book,  referred  to  in  defendant  Smith's  answer,  kept  by  Roberit 
Smith,  the  last  lessee  under  Latton,  entitled,  Hartford  Tithe  Account,  com- 
mencing in  1783,  and  ending  in  1788.  And  three  terriers  :.  the  first  of  20 
December  1883,  describing  the  glebe  only;  the  second  of  6th. July  1788, 
specsifying^  the  glebe,  as  in  the  former,  and  the  compositions,  tno^u^ef,  and 
tithes  due  to  the  vicar,  and  noting  that  turnips  and  potatoes  are  refused  3  f  he 
third,  of  6  August  1792,  describes  the  vicarage-house,  states  the  glebe  to  be 
86a.  IStp.,  and  enumerates  various  small  titbeiB. 

By  the  depositions  read  on  the  part  of  the  plaintiff,  it  appeared  that  High 
and  Low  Horton  were  two  distinct  farms,  and  occupied  by  two  distinct  te- 
nants i  that  the  occupier  of  High  Horton  had  paid  no  tithes,  but  a  sum  of 
12.  Q«.  in  lieu  of  tithes,  and  that  the  occupier  of  Low  Horton  paid  9s.  in  lieu 
of  tithes  i  and  that  the  average  yearly  value  of  the  tithes  oi  calves,  wool, 
lamb,  pig,  geese,  and  hens,  was  about  2/.  for  High  Horton  ;  that  in  som^ 
parts  of  the  parish,  tithes  of  turnips  and  potatoes  had  been  paid. 

The  evidence  on  the  part  of  the  defendants  was,  that  no  tithe  of  agist- 
ment had  ever  been  paid )  and  that  the  vicar  had  said,  on  one  occasion,  that 
he  was  not  desirous  of  receiving  the  tithe,  of  potatoes. 

Datmoey,  WethereU,  and  Suapldtuon,  for  the  plaintiff,  admitted,  that  a  vicar 

must  make  out  his  title  to  tithes,  by  endowment  or  grant :  if  neither  could 

be  produced,  he  must  give  evidence  of  its  existence  and  contents :   or  he 

must  make  out  a  possessory  title  by  usage  or  actual  perception,  which 

presumes  an  endowment.    That  there  was  a  vicarage,  and  that  it  was 

endowed,  is  clear  from  the  documentary  evidence.     The  ministers*  ac^ 

counts    are    peculiarly   favourable   to  the  plaintiff's  claim;   they    show 

that  nothing  was  claimed  by  the  crown  but  corn  and  grain,  and  that  the 

whole  was  let  to  sur  Thcunas  Hilton ;  and  if  agistment,  or  any  tithe  beside 

that  of  corn  and  grain,  had  be$n  reserved,  it  would  have  been  noticed  there. 

Tomips  and  potatoes,  indeed,  were  not  then  introduced  into  this  country ; 

and  it  would  be  a  gross  anachronism,  to  contend  that  such  tithes  had  passed 

from  the  crown  to  the  terre  tenants,  as  sngmted  by  the  defendant's  answer. 

Agistment,  though  an  ancient  subject  of  tithe,  has  not  been  rendered  in  the 

'"^th  fyi  of  late  yea»« :  these  tithes  could  not,,  therefore,  have  passed  from  the 

abbey  to  the  crown.    The  second  part  of  this  document  is  not  only  evidence 

tyf  the  endowment,  but  aUo  of  Hs  cmitenls.    It  states,  "  that  a  pension  is 

payable  out  of  the  vicarage  5   which,  it  appears  by  inspection  of  cUyers 

'  2  Y  2  writings 


dcQL-e  as  shewing  that  the  land  in  question  would  not,  upon  bein^  broltea- 
up  and  sown,  have  produced  a  crop  of  itself  without  tillage  ;  and  therefote. 
he  contended  that  it  was  within  the  protection  of  the  fifth  section  of  die  stm" 
tute  respecting  barren  land.  The  learned  judge,  after  reading  the  claoK  to 
the  jury,  stated  to  them  that  he  helieved  there  was  not  any  land  In  the  kjng- 
dom  so  barren  in  its  nature  as  that,  when  it  was  ploughed  op  and  sown, 
would  not  of  itself,  even  without  manure  or  tillage,  produce  some  aort  <MC 
crop  and  of  some  value,  though  perhaps  extremely  small;  and  therefore  to- 
ssy that  land  was  liable  to  tithe  which  would  of  itself,  without  tillage,  pro- 
duce any  sort  of  crop,  however  small,  and  though  it  would  not  feed  a  goose, 
to  use  an  expression  of  one  of  the  witnesses,  would  be  to  render  the  prori-^ 
slon  of  the  statute  nugatory.  That  therefore  could  not  be  the  proper  line. 
to  draw.  And  he  stated,  as  the  result  which  he  bad  drawn  from  the  cases, 
that  to  render  it  titheable  within  the  seven  yeu^  it  must,  at  its  first  conver- 
sion and  improvement  into  arable  land,  be  in  its  own  nature  so  fertile  as  to 
produce  of  itself  without  tillage  a  crop  which  should  yield  a  profit  to  the  oc- 
cupier beyond  (he  expence  of  ploughing,  sowing,  and  reaping :  if  it  wonld 
do  that,  it  was  liable  to  tithe  for  the  first  seven  years,  otherwise  not.  That 
the  quality  of  the  land  at  its  first  cultivation  and  improvement  was  that  to 
which  they  were  to  point  their  attention,  for  if  it  was  not  then  titheable  it 
would  not  become  so  by  any  fertility  it  might  subsequently  acquire  in  the 
course  of  the  seven  years  ;  if  it  once  gained  the  exemption,  it  retained  it 
during  the  seven  years.  That  if  the  jury  (laying  out  of  their  calculation  the 
expence  of  inclosing  and  clearing  it  of  brackens  and  whins)  thought  the 
land,  after  being  clefur«d  so  as  to  be  ploughed,  was  in  its  own  nature  so  fer- 
tile that  if  it  bad  been  then  ploughed  and  sown  it  wonld  of  itself,  without 
liming,  manuring,  or  tillage,  have  produced  a  crop  worth  more  than  the  ex- 
pence  of  ploughing,  sowing,  and  n^ing,  then  in  his  opinion  it  was  not  ^- 
empt,  and  their  verdict  should  be  for  the  plainti^ ;  but  if  tbey  thought  it 
would  not  have  produced  such  a  crop  without  liming,  numurii^,  or  tillage, 
tben  it  was  exempt,  and  their  verdict  ought  to  be  for  the  defendant.  Tbe 
jury  found  a  verdict  for  the  defendant. 

A  rule  mri  was  obtained  in.  tlw  last  tenn  for  a  new  trial,  on  tbe  ground  of 
a  misdirection, 

Scarlett,  Ltttledak,  Brougham,  and  Tindal,  shewed  canse ;  and  first  they  re- 
ferred to  2  &  S  Edw.  e.  c,  18.  ss.  &,  6.,  from  tiie  latter  of  which  sections, 
they  said,  it  was  manifest  that  the  meaning  of  "  barren  heath  or  waste 
ground"  within  the  statute,  was  not  to  be  confined  to  land  totally  nnprodnc- 
tive  or  incapable  of  producing  any  thing,  because  that  sectitm  assumes  that 
such  barren,  waste,  or  heath  groond,  may  before  that  time  have  been 
charged  with  thepaymeot  of  tithes.  And  therefore  in  i'e;iMT.Sauadrrsm(l>,. 
it  was  held  that  land  might-be  discharged  as  barren,  although  it  bad  paid 
tithe  of  wool  and  lamb.  And  so  Lord  Coke  says  (2),  that  albeit  it  dotb 
yield  some  tinit,  yet  if  it  be  barren  land  quoad  agrieuliuram,  which  this 
branch  of  the  statute  meant  to  advance,  it  is  within  the  act,  for  albeit  barren 
ground,  as  to  tillage,  doth  pay  titlie-wool  and  lamb,  yet  is  it  within  this 
act."  This  shews  that  there  must  be  some  other  criterion,  and  not  its  un- 
productiveness alone,  or  incapacity  to  produce,  by  which  to  judge  of  its 
barrenness  within  the  statute  i  and  that  criterion  seems  to  be  laid  down  in 
several  cases.  In  H^iU  v,  BuiA  (3)  tbe  whole  court  agreed  in  this,  that  by 
the  statute  barren  ground  is  such  as  will  not  bear  corn  of  itself  without  very 
great  cost  in  the  extraordinary  manuring  of  it.     And  in  Frcem.  (4)  it  was 

resolved 
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resolved  that  such  is  inlended  barren  laiiil^  which  before  the  plouglifiig  pro'> 
duced  no  protit  to  the  owner :  making  the  plonghiag^  therefore^  the  crite* 
rion  of  whether  barren  or  not.    Again^  in-  Stockwell  v.  Terry  (i),  Lord 
Hardwicks  said  that  if  land  will  not  produce  unless  dunged  or  diallced,  it 
has  been  considered  as  evidence  of  its  being  barren  in  its  own  nature,  not: 
proper  for  corn  without  additional  improvement.    Also  in  Huichms  v. 
Maughan  (2),  where,  in  order  to  obtain  a  crop  of  com  of  any  considerable 
value,  it  was  necessary  to  pare,  burn,  and  lime  or  manure,  using  more  than- 
the  ordinary  means  of  culture,  the  land  was  held  entitled  to  exemption. 
And  mJ<m€9  v.  Le  David  (8),  Eykb  C.  B.  recognized  Lord  Habd>¥igke's 
doctrine  in  Siockwtll  v.  Terry,  and  put  the  converse  of  his  proposition  in- 
order  to  try  the  case  then  before  him  |  ''if,"  said  he,  *''land  will  bear  a 
crop  of  cbrn  without  expence  in  tillage,  it  must  be  decisive  that  this  land  is 
not  99t4pte  naiurd  steriUs"  And  as  to  the  point  determined  in  WUt  v.  Bucki 
he  observed,  that  if  it  could  be  supported  at  all,  it  must  be  on  other  reasons- 
than  those  assigned  in  the  book,  and  on  the  peculiar  nature  of  the  land  in 
that  case.    The  principle,  however,  of  that  decision,  and  of  the  decision  in 
SheringUm  v.  Fleeiwood  (4)  is  no  m6re  than  this,  that  land  which  is  not  of 
its  own  nature  barren,  but  by  negligence -or  ill  husbandry  has  become  so,  if 
by  simply  removing  those  impediments,  as  in  the  case  of  embanking  or 
draining  marsh  or  flooded  lands,  or  grubbing  up  thorns  and  bushes,  it  is  re- 
gained and  sown  with  com,  it  shall  pay  tithe  presently  5  and  the  reason  * 
given  in  Bulst.  is  remarkable ;  for  this  land,  said  the  court,  bears  good  com, 
being  regained,  and  that  without  any  marling,  or  any  great  cost  in  manuring- 
the  same,  which  proves  that  it  is  not  barren  within  the  intention  of  the  sta-' 
tute  3  and  in  Cro.  Eliz.  the  court  agreed  that  the  statute  intends  such  land 
as  is  merely  barren  and  made  good  by  foldage  or  other  industrious  means. 
Whether,  then,  upon  these  authorities  the  criterion  of  barren  ground  within 
the  statute  shall  be  held  to  be,  the  not  producing  a  crop  upon  the  mere- 
breaking  up  by  the  plough,  without  any  manuring,  or  without  more  than- 
ordinary  manuring,  or  without  very  great  cost  in  the  manuring,  it  is  sub- 
mitted that  upon  either  of  those  rules  this  land  comes  witfain  the  exemption. 
But  if  there  should  be  a  doubt  upon  the  choice  of  the  rule,  it  is  further  sub- 
mitted, that  that  which  is  simple,  and  ready  of  application,  and  easily  un- 
derstood, and  above  all  for  the  advancement  of  tillage,  wldch  this  statute* 
had  in  view,  should  be  preferred.    AU  these  advantages  may  be  predicated 
of  the  rule,  if  the  rule  be,  whether,  affcer  the  clearing  and  jrfooghing,  without 
more,  the  land  is  worth  the  expence  of  cropping ;  but  if  wh^  are  the  ordi- 
nary or  extraordinary  modes  of  culture  are  to  form  a  part  of  the  mle^  it  will- 
be  complex  and  for  ever  varying. 

.  Park,  Richardson,  and  PaUy,  conirit,  insisted  that  what  was  evidence  only 
had  been  left  to  the  jury  as  a  rule  of  law ;  that  the  rule  of  law  with  respect 
to  the  constraction  of  what  was  barren  ground  within  the  stiUute,  was  not* 
that  such  land  is  barren  which,  upon  being  ploughed  and  sown,  irnot  so  fer- 
tile as  of  itself,  without  liming,  &c.  to  produce  a  crop  worth  more  than  the 
expence  of  ploughing,  sowing,  and  reaping ;  yet  that  was  the  rule  given  to 
the  jury.  If  land  be  in  sneh  a  predicament  it  may  be  evidence  of  its  beings 
barren,  and. to  that  extent  only  Lord  HAaDWicxs  considered  it  in  Stockwell^ 
V.  Terry  ;  but  even  as  evidence  it  is  not  by  any  means  decisive*  This  ap- 
pears from  2  Inst.  G66.,  where  Lord  Coxa,  in'  his  comment  upon  the  word 
barren,  says,  *'  But  yet  if  tiie  ground  be  not  apt  for  tillage,  yet  if  it  be  not 
sudpte  naturd  steiHlii,  it  is  not  within  the  act ;"  by  which  is  meant,  unless  the 
land  from  its  bad  quality  defies  culture,  not  unless  it  makes  a  profitable  re- 
turn after  ploughing  and  sowing,  it  is  not  within  the  act.  And  the  same 
book  goes  on, "  if  by  ill  husbandry  or  unprofitable  negligence  any  land.be-* 
come  overrun  with  bushes,  forze,  whins,  and  briers,  yet  are  not  they  or  any 
of  them  sud  to  be  barren  land  ;*'  which  seems  to  meet  precisely  the  present 
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exposed  ntnation  of  the  land  00  corn  woaM  grow  WiUioutflrit  incurring  the 
expencc  of  stone  walls  to  protect  it  from  diesorerityof  the  climate.  So,  ia 
.fij^on  T.  Ltatk  (I),  the  ground  wonld  Dot  admit  of  the  orditiarj  procesa  of 
harrowing.  And  die  consequence  of  adoptiag  the  rule  contend^  for  on  Iba 
Other  side  will  be,  that  mA\  nainolosed  lands,  when  first  brought  into  cnltfva- 
tioo,  will  be  entitled  to  this  exemption'. 
The  case  fros  adjouMed  fbt  Consideration  j  and  on  &as  day, 
Lord  £i.LEiirioaou«H  C.  J.  delivered  the  judgment  of  the  court.  This  was 
an  action  of  detit  on  S  8c  3  £d.  6;  fat  not  setting  out  ti^es  of  bartef  nnd 
oats  on  SOO  oaras  of  land  In  the  parish  of  Wetherall,  the  phiintiffa  belief 
finrmerA  of  the  tithes.  There  was  a  count  in  debt  for  tithes  receired  by  the 
plaintiff's  permission;  a  gumitum  vatebant  and  aocotmt  stated,  nea,  "H 
debit.  The  tend  on  which  the  tithes  grew  was  newly- inclosed  sod  vulti- 
vatad.  The  question  was  wbetber  it  was  ejKmpted  for  seven  years  nnder 
tiie  provivo  hi  2  ft  3  Ed:  ft  e.  IS.  s.  5.  And  tlie  point  fbr  die  decision  o€ 
ttie  eoDrt  is  whether  the  jdr  j  in  determining  this  case  have  not  had  their  at* 
tentiou  directed  to  too  strict  ahd  limited  a  rule  of  law,  as  to  Ae  descripa'oir 
of  barren  land  Wi  Ain  the  meanid;  of  tfa«  statute.  The  words  of  the  statute 
most  be  ooneideied.  Lord  Coxa's  commcot  upon  it,  and  the  deoded  caacs. 
Thew«rdsef  tha  alatnte  3  81 S  Ed.  ft  b.  Ift  «.  6.  are, "  Tlwt  A  such  bar. 
rfea  heath  sr  wMta  gVotmd,  oAer  than  aOA  as  be  dischar^ied  for  the  pay- 
mmtoftitfces'by  act  of  parliament,  which  befofttiiife  time  havb  Iain  barren, 
and  paid  no  tithes  by  reason  of  tte  same  barreaaess,  and  now  be  or  here- 
after shall  be  improved  and  conrrcrted  hito  arable  ground  or  meadow,  sball 
Aram  henoebrth,  afta-  the  end  and  term  of  seven  years  next  after  sudii  im- 
provemetat  fully  ended  and  dlHermineri,  pay  titbe  for  the  com  and  hay  so 
growing  upon  the  Same."  The  rizth  section  shews  that  land  to  be  entitled 
to  Ais  eseemplidn  nCed  not  be  quite  unproductive,  because  it  enacts  the  pay- 
nient,  duridg  the  seven  yean,  of  sudh  tithes  as  had  been  before  paid.  On 
the  other  hand,  the  StaCate  doea  not  exempt  meadaw-laiid  converted  iattt 
drablej  oor  the  eonrerse,  noF  a*  I  eoDc^ve  paslore  (onlees  it  be  barrel^  Sec) 
AnvbrKd  eitlKr  intA  meadow  or  arable;  To  estabUsh  ti»  esemptioB  the 
land  must  havto  bflCD  "  barren  heatfa  Ov  waste  ground,"  and  Ma  the  party 
#ho  atai[ia»th0dxrtnptianBinst^iew,  Purdierall  "  ban«ii  heath  or  waste 
ground"  is  not  exempted,  but  only  "  such  as  had  paid  no  fithes  by  reason 
of  Hb-  baitamess,"  and  ttiis  alio  the  party  olaitniAg  the  exemption  must 
sbew.  The  desbription  of  sAch  "  barren  heatii  or  waste  bud"  may  he  iltns- 
tMted  by  a  description  of  its  opposite  "  fertile  land  ;^  bnt  the  questaon  to 
which  the  attention  of  tfejtary  Is  to  be  Greeted' is,  ts'it  "<<uch  bwMn  heatta 
or  waste  grannd  as  had  pud  no  tithes  by  iCasoR'  of  its  hOrTeanesK"  To  de* 
aide  for  the  e«tnption  they  must  be  eatiaSed  that' it  is.  All  land  tqmn  vrhich 
this  qtaestHNi  can  arise  Amst  be  land  first  (i  e.  rtsver  before}  cnMvated  for  a 
erop  of  grain  or  hay.  Ttiere  i«  land  *faich  iw  sAitfaer  fertile  nor  bama  j 
eodi  land  is  not  entitled  to  exemption  frodi  its-irtuitof  fertHity,  if -it  cannot 
be  said  to  be  barren.  Then  is  asthlng  In  tM  wtMs  of  tbe  statute  from 
■whence  it  can  be  collected,  that  the  legidetnra  faidnled  all  land  within  tiie 
«xdmp4rKm,  w4dch  wsnldnot  prodnce  a  profitable  crop  by  those  stcfM  alone 
being  taken,  whidi  give  it  the  pbsaibUiiy  of  prod*diig  any  cr(q»,  via.  Unwig 
np  the  soil  tnid  sowing  it  with  cOm.  There  are  twb  eBa>et(tf#q)R>ductivc^ 
neaa  of  land,  onearismg  from  Ae  Mere  neglect  of  cattivatioiv  the  oAerbe>' 
eause  the  Udd  is  in  iu  natara  unit  far  and  inRsposbd  to  receive  awl  letom 
the  btiieflU  of  cuhtvtttion'.  Tlwlatter  oBlyi0[H«teoted;  dlktdwlindiJus 
■tot  been  already  cultivated  by  the  plough  is,  to  use  Iiord  Coxa's  words, 
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iWnce,  thcn^  is  next  to  be  coDsideretl.    The  first  document  is-tbe  taxation  of 
pope  Nicholas,  hi  129)  ;  *'  Vicarage  of  Woodhorn^  50^.  ;*'  and  this  is  prp-r 
flucedj  to  ^low,  principally,  that  the  vicarage  was  then  endowed  :  but  it  also 
^tates,  "  Pariio  Piiorii  de  Tynemouth  in  eadem'^    M'hatever  this  was,  it  was 
payable  out  of  the  vicarage  3  it  cannot,  tjbiereforc,  refer  to  any  thing  of  which 
the  vicar  was  not  endowed :  for  instance,  if  he  had  been  endowed  of  all  small 
tithes,  except  agistmept,  turnips,  and  potatoes,  they  woidd  not  have  been 
It  charge  on  the  vicar,  but  excepted.     Then  we  have  the  ecclesiastical  sur- 
vey of  26  ijen.  8. ;  by  which  it  appears  to  have  fallen  to  21/.  id«.  W.   The 
next  is,  the  Ministers'  accounts  of  31  Hen.  8.,  the  y^sar  after  the  dissolution 
pf  the  n^onastery  to  which  this  living  belonged.   That  document  it  is  mate- 
ria to  attend  to,  for  it  is  almost  impossible  that  any  thing  should  have  passed 
pu^  of  the  crown  in  that  short  period.     In  those  accounts,  tithes  of  corn 
And  grain  only  are  accounted  for  by  the  minister.    They  arc  stated  to  be  in 
iepsie  to  sir  Thomas  Hilton  j  and  there  is  no  mention  any  where  made  by 
ihefn,  of  any  of  the  small  tithes  being  due,  which  is  a  very  strong  argument 
that  nothing  of  that  sort  was  in  the  crown.     The  leases  to  Hilton  are  also 
prp^i^ced  i  find  there  is  no  mention  of  any  small  tithes  there.     Pensions  and 
poriipns  arc  also  mentioned  in  these  accounts, — *'  de  annualipeiuiione  exeunte 
ile  Vicaria  deWopdhora/e/*    The  same  observation  that  J  made  on  the  taxa- 
J^ion  of  pope  Nicholas,  applies  here  5  the  difference  of  the  amount  is  not 
4uaterial.     JkJlnuUe  deciaue  are  aftenvards  mentioned.     Those  words  not 
only  include  all  6m.all  tithes,  but  they  also  show,  that  the  attention  of  these 
officers  was  called  to  small  titltes ;  and  tbcy  could  not  have  omitted  to  men* 
lion  theoij  if  ai}y  part  belonged  to  the  crown.    The  wording  of  this  dpcu- 
auent  hjas  been  the  subject  of  much  criticism,  but  it  has  not  rendered  it 
^leftrer.     Some  parts  of  it,  however,  are  sufficiently  clear^  and  show  that 
4he  rector  was  entitled  to  the  pension  only.     The  excuse  of  the  bailiff  is, 
Ihat  the  farm  of  the  grain-tithes  had  been  demised.     It  has  been  argued, 
that  the  vipajr  has  been  shown  by  these  accounts  to  have  Imd  only  fifty  marks^ 
iapd  that  the  rest  was  in  the  rector ;  but  it  is  impossible  to  reconcile  that 
argvifient  with  any  part  of  the  document.     The  most  disadvantageous  con- 
struction which  1  can  give  it  against  the  vicar  is,  that  he  is  accountable  to 
ihe  Tfuct^r  for  the  excess  }  though  I  do  not  say  that  such  is  the  construction  : 
bi|t  if  it  were,  be  would  be,  in  that  case,  entitled  to  receive  all  the  tithes, 
and  would  be  accountable  in  value,  not  in  kind,  for  the  excess  -,  for  you 
.ct^d  iiot  divide  these  tithes,  and  say  which  should  receive  carrots  and 
ifUch  pot^to^A :  so  tbat>  be  that  as  it  may,  the  vicar  would  still  be  entitled 
jto  aU  he  /seeks-    The  grant  to  Morrice  and  Phillips,  shows  that  nothing  but 
gi^in  was  its  si^bject.    The  parliamentary  survey  of  IQ54,  states  the  parish 
of  WoQ#iorn$  tp  be  a  vicarage,  unsupplied  with  a  minister,  and  worth  per 
flmium,  threc-scpre  and  eight  pounds  ;  and  that  the  impropriation  is  in  the 
Jtteroers'  company.    As  to  the  rest  of  Uiese  documents,  it  spears  from  them , 
that  neither  the  abbey,  the  crown,  nor  the  persons  deriving  title  under  the 
crQwn^  hud  ever  claimed  the  smaU  tithes  3  and  thus  they  show  that  the  vicar 
is  entitled.     But  then  what  is  the  evidence  of  usage  ?  fox  an  endowment 
may  even  be  altered  by  usage.     Now  let  us  see  how  this  is.     We  have  the 
vicar's  receipts  3   those  relating  to  Blakemoor  are  for  fish  and  hay  mcdusea, 
and  for  certain  other  small  tithes.    These^  and  the  receipts  for  North  Seton, 
/rom  1701  to  1778/show  the  vicar  entitled  io  small  tithes,  and  also  (o  tithe 
of  hay.    Then  we  come  to  the  leases  of  the  vicarial  tithes :  tliat  of  the  17th 
JNovember  1783,  is  of  **  all  and  every  the  petty  tithes,*'  for  five  years,  to 
Robert  Smith,  the  father  of  the  defendant  Smith  3  but  at  the  expiration  of 
two  years,  that  is  in  November  1705,  a  new  lease  is  granted  to  him  by 
I^atton,  the  vicar,  for  ninety-nine  years,  if  he  should  so  long  live  j  his  ac- 
jccptance  of  which  is  an  extinguishment  of  the  first  lease.  Tlie  tithes,  which 
,are,  in  parti  the  subject  of  these  leases,  are  expressed  to  be  payable  out  of 
lands  in  the  chapclry  of  Horton,  where  Smith's  lands  and  Swann's  lie. 
From  the  tithe-book,  kept  by  R.  Smitli,  he  being  now  the  lessee  of  the 
vicar,  it  appears  he  uniformly,  from  1783  to  1799,  received  all  the  small 

tithes. 


pmftidn,  that  if  an  additional  expence,  &c,  no  prior  (Actum  or  decirioo  in 
any  law  book  is  to  l>e  found,  much  less  for  the  point  now  conteaded  for, 
*■  that  if  any  additional  expence  is  necessary  to  make  it  produce  a  first  crop, 
yielding  a  profit,  seven  years  shall  be  aUowed."  Upon  thia  aothority,  bow- 
ever,  it  is  in  the  first  place  to  be  obserred,  that  Lord  Haxdwicki  only  stain 
this  as  evidence,  i.  e.  as  a  circumslance  to  prove  its  being  barren,  which  is 
a  very  different  thing  from  laying  down  a  positive  rule  of  law  as  resulting 
from  the  mere  foct  itself.  The  note  in  Vesey  givas  no  particulars  of  the 
evidence  relstiag  to  the  cultoie  and  produce  of  the  crops  on  this  land  ;  but 
it  is  not  to  be  credited  diet  within  seven  years  it  prodused  three  crops  of 
corn  without  any  manure  at  all  j  and  the  fair  result  of  the  whole  is,  that  the 
dunging  and  chalking  mentioned  by  Lord  Haxdwicki  must  be  intended  of 
an  eztraordintkry  quantity,  and  that  the  three  crt^  were  produced  by  the  or- 
dinary  means  of  a  proportion  of  manure  and  labour.  This  ia  rendered  more 
probable  by  a  short  note  of  the  same  case  in  Bull.  N.  P.  C.  101.,  which  is 
not  cited  as  from  Vesey,  and.  is  evidently  taken  from  a  diBerent  note.  It  is 
«■  follows  :  "  Lord  Uardwickb  held  such  land  only  within  the  clause 
of  the  statute  nlaling  to  barren  land  as,  over  and  above  the  neccssaty  ex- 
pence  of  inclosing  and  clearing,  required  also  e^ience  in  manuring,  before 
they  could  be  made  proper  for  agriculture  j  and  therefore  decreed  titbe  on 
tes  being  proved  that  the  land  bore  better  corn  than  the  aiable  land  in  the 
parish  without  any  extraordinary  expence  in  manure,  &c.,  and  that  it  had 
paid  tithe  of  milk,  wool,  &c.  before."  That  the  words  extraordinary  or 
great  may  be  dropped  out  of  notes,  or  might  be  supposed  to  be  meaDtwheo 
not  expressed,  appear  not  only  from  the  difference  of  the  expresaoa  in  these 
two  notes  of  Sloektuell  v.  Terry,  bat  from  the  different  reports  of  Bud  v. 
Witt  in  3  Bulst.  165,,  and  1  RoU.  Rep.  364.  That  in  Bulstrode  is  nuich 
Che  fbller  and  more  particular  account  of  the  case,  and  its  accuracy,  wbeo 
the  doctrine  is  compared  with  that  in  2  Inst.,  cannot  be  doubted.  In  Roll's 
fiep.  the  eiQireBsions  are,  "  the  land  is  very  good  land,  and  bears  good  crops 
without  any  charge  in  the  monnrance."— "  That  such  land  shall  be  laid  to 
be  barren,  which  of  its  own  nature  is  barren,  and  is  made  arable  by  labour." 
^~"  Such  land  is  not  barren  which  can  bear  crops  without  cost."  None  of 
which  phrases  can  be  literally  understood ;  for  what  land  ever  bore  a  crop 
without  cost  i  especially  too  when  tlie^  are  compared  with  Buktrode'a  note 
<rf  tbe  case.  Upon  the  whole,  it  appears  that  neither  the  words  of  the 
statute  nor  the  comment  npon  it,  nor  a  view  of  the  adjudged  cases,  will 
warrant  snch  «  rule  of  law  as  has  been  c«Mitended  for  in  the  present  case. 
Tbe  proper  inquiry  seems  to  be,  whether  this  land  was  of  such  a  nature  as 
to  requue  extraordinary  exp^ice  either  in  manure  or  labour  to  bring  it  into 
M  proper  state  of  cultivation  ;  and  the  attention  of  the  jury  not  having  beeo 
diracted  tuthat  poiot,  we  tbiok  that  tbe  rule  for  a  new  trial  mast  be 

AbMdnte. 
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The  cause  came  on  to  be  tried  a  second  time  before  Richards  B.,  at  the 

lost  Cumberland  assizes,  in  pursuance  of  the  above  rule.     Nearly  the  some 

evidence  was  given  as  on  the  former  occasion,  and  it  was  likewise  proved, 

that  the  quality  of  the  land  was  as  good  as  the  average  of  tbe  old  inclosed 

lands  :  that  in  1B13  it  was  again  sown  with  oats,  and  the  crop  was  rather 

better  than  the  first  year;  that  in  I8I4  it  produced  a  good  crop  of  turnips, 

and  in  1 81&  another  crop  of  oats,  which,  in  some  parts,  were  very  good, 

but  in  others  foiling.    As  to  the  barley,  the  half  acre,  in  1812,  was  more 

itbuiidant  than  ti»t  grown  on  the  old  inclosed  land  in  the  neighbourhood, 

and 
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feringSi  oblations^  and  other  emolninekits  whateoever;  andotlier  dues^  ec- 
clesiastical and  spiritual ;   and  all  mortuaries  whatsoever^  arising^  (&c.) 
within  the  district  or  township  of  Scotforth,  within  the  vicarage  and  parish 
church  of  Lancaster.     It  charged,  that  the  defendants  (occupiers  of  lands 
in  the  parish),  had  since  the  year  1806,  whea  the  plaintiff  was  inducted,  cut 
and  mowed  grass,  tares,  and  clover,  on  the  lands  in  their  occupation,  and 
sown   flax,  hemp,  potatoes,  turnips,  carrots,  cabbages,  ahd  various  other 
•seeds  and  roots,  and  gathered  the  produce  $ — that  they  had  also  gathered 
i4>ples,  pears,  plumbs,  cherries,  and  various  other  fruits ;  and  had  had  on  their 
said  lands  mares  which  had  produced  foals  5  and  sows  whicbrhad  produced 
pigs ;  and  doves,  hens,  ducks,  geese,  turkies,  and  other  fowls,  which  laid 
eggs  ;  and  hives  of  bees  which  made  wax  and  honey  j  that  they  had  cut 
wood ;  and  had  mills  on  their  farms }  and  had  fed  and  depastured  unprofit- 
able cattle,  whereof  the  tithe  of  agistment  ought  to  have  been  paid  to  the 
plaintiff ;  and  that  several  offerings,  &c.  had  become  due :  all  of  which  the 
defendants  were  charged  to  have  withheld  from  the  plaintiff,  and  to  have 
eonverted  to  their  own  use. 

'  The  bill  then  alleged,  than  an  annual  composition  had  been  paid  for  the 
tithee  of  lamb,  woo),  milch  cows,  and  calves,  from  1806  till  Easter  1811, 
when  the  same  had  been  determined  by  notice*  It  prayed  an  account  from 
1006,  of  all  tttheable  matters  and  things  that  had  arisen,  &c.  except  the 
tithes  of  lamb,  and  wool,  and  cows  and  calves  ;  and  of  those  it  prayed  an 
account  since  Easter,  1811 :  and  also  that  an  account  might  be  taken  of  all 
mUls^  and  the  profits  thereof,  and  of  other  personal  tithes,  and  of  all  offer- 
ings due  to  the  plaintiff.  • 

The  answers,  denying  the  vicar's  general  title,  first  set  up  the  following 
money  payments.— For  every  householder,  being  a  married  man,  3d.for  Easter 
offerings,  and  2d.  for  a  garden  by  every  one  who  had  a  garden  ;  and  2d,  at 
Easter  by  every  householder,  under  the  denomination  of  smoke  money  $ 
and  by-  each  occupier  of  land  in  the  township  Id,,  under  the  denomination 
of  plough  penny.  ... 

The  defendants  then  admittied  the  occupation  of  lands,  and  the  taking 
therefrom  titheable  matters.     They  stated  the  esdstence  of  a  composition 
for  lamb,  and  wool,  and  calves,  which  they  insisted  had  not  been  deter- 
mined, because  (admitting  the  notices)  such  notices  had  not  been  given  six 
•months  before  the  expiration  of  the  oompounding  yean    Then,  referring  to 
a  schedule  of  the  titheable  matters  had  by  tiiem,  they  stated  that  they  had 
•not  paid  any  tithes  for  such  titheable  matters,  nor  made  any  satisfiiction  for 
•the  same,  except*  for  such  as  were  covered  by  the  modus  after  mentioned  ; 
denying  the  vicar's  right  to  demand  tithes  for  such  articles. 
•    One  of  the  defendants  admitted  the  occupation  of  a  mill  for  grinding  grain, 
-which  he  alleged  to  be  an  ancient  mill ;  and  he  stated  the  annual  quantity 
of  corn  ground  thereat,  and  the  charges  for  grinding,  and  the  outgoings  and 
expences  of  the  mill.  « 

The  defendants  then  set  up  the  following  niodtif.*— '^  That  from  time,  &c. 
there  hath  been  paid  or  payable  by  all  and  every  the  occupiers  of  lands  and 
grounds  in  the  township,  who  were  jointly  aad  severally  liable  to  the  pay- 
ment, thereof,  the  sum  of  .20/.  to  each  vicar  of  Lamcaster,  immediately  after 
.his  being  instituted  and  inducted  into  .the  said  church,  or  as.  soon  ^ter  as 
•demanded ;  and  the  further  sum  of  1/.  to  such  vicar  for  the  time  being,  at 
Easter,  or  so  soon  after,  &c.  in  each  and  ev^ry  year,  for  and  in  lieu  and  satis- 
faction of  all  the  tithes  of  hay,  hemp,  and  flax,  which  should  arise,  &c« 
during  the  period  of  such  vicar  continuing  vicar. 

Theyalso  set  up  a  modtu  of  2/.  (in  gross),  payable  as  the  former  jointly 
and  severally,  on  the  vicar's  induction,  in  lieu  of  the  tithes  of  pigs,  geese, 
and  eggs,  arising,  &c.  during  the  vicar's  incumbency  (as  before),  but  with- 
out any  further  annual  payment :  and  they  alleged  a  tender  and  refusal. 
They  denied  expressly,  that  the  tithes  of  potatoes,  turnips,  or  such  like 
^Dgs^  were  due  to  the  vicar ;  and  that  such  tithes,  or  any  satisfaction  in 

lieu 


inai  lae  lano,  nicer  rae  removal  oi 
■  Qut  Tei7  extraordinary  expense  of  cnitiTation,  be  made  ordinarily  productive, 
'comparing  it  with  other  land  in  tbe  neighbourhood  ;  ii\t  contrary  of  whirh 
Jtaa  proved  in  this  case.  Perhiips  the  word  "  expence,"  which  is  in  tbe 
concluding  sentence  of  the  judg;ment  in  the  former  caie  (I),  is  not  soffici- 
entty  explicit,  since  it  might  be  imagined,  that  expence,  in  m  pecuniary  sense, 
was  the  thing  signified,  whereas  the  meaning  is,  the  quantity  of  labour  and 
'pains. 

:  Lord  Et.LBNBORouan  C.i.  The  questian  in  this  case  is,  whether  thii 
land  comes  within  the  descriptioD  mentioned  in  the  statute,  that  is,  "  mch 
'barren  heath  or  waste  ground,  wUch,  before  this  time,  have  laid  barren  and 
paid  DO  tithes,  by  reason  of  the  same  barrenncM/'  We  arc  now  to  decide 
npon  the  meaning  of  the  word  barren  in  the  statute,  with  reference  to  what 
appears  by  the  evidence.  In  the  ceyuree  of  the  argument,  it  occurred  to  me, 
that  BO  for  as  related  to  the  barley,  there  was  an  end  of  (he  question  ;  be* 
■  cause  as  to  that  crap,  it  did  not  appear  that  any  greater  quantity  of  Kme  was 
used  than  is  ordinarily  used  for  the  cultivation  of  a  crop  of  that  description  ; 
and,  therefore,  that  part  of  the  case  seemed  to  stand  clear  of  tbe  objection, 
Vs  it  applies  to  the  oiits.  Upon  further  consideration,  however,  I  think, 
that  the  verdict  is  improper,  as  well  with  respect  to  oats  as  to  barley.  He 
wh<rfe  evidence  is  to  be  considered  with  reference  to  the  question,  wheiber 
the  land  was  intrinsicaUy  barren,  or,  in  the  language  of  the  law,  "  tudpU 
naturd  tUriiit,"  that  is,  in  its  own  nature  and  quality.  The  onu*  lies  npoa 
the  defendant,  who  claims  exemption,  to  Ghew,  either  by  evidence  in  chief, 
or  by  cross  examination,  expressly,  or  by  reasonable  inferencer  that  the  load 
ia  barren.  As  to  any  express  eridence,  when  I  find  that  one  witness  aays 
fliat  it  ii  good  land,  another,  that  it  ia  of  a  gooil  quaSty,  and  that  all  esta> 
bliah  the  soil  to  be  good,  how  am  I  to  conclude  from  this  that  tt  is  bairen  * 
But  it  is  sought  to  raise  the  inference  that  It  is  barren  in  ttiis  way.  Hiirty 
fire  or  forty  bushels  of  lime  per  acre  appear  to  have  been  used;  and  these 
thirty-five  or  forty  bushels,  owing  to  the  remoteness  of  tbe  lime-pits  fron 
which  the  lime  is  procured,  much  exceed  the  ordinary  value ;  and  hence  we 
■re  called  upon  to  infer  that  the  land  is  naturally  barren ;  as  if  either  the 
facility  of  the  stul,  or  its  Inaptitude  to  cultivation,  can  depend  upon  Ute  re- 
moteness or  jnxta-positton  of  lime-pits.  The  expence  of  procuring  the  lime 
wiH,  indeed,  vary  with  this  circumstance  ;  and  here,  1  think,  the  learned 
Counsel  who  addressed  the  court  last  has  wett  obsorved,  that  there  is  a 
laxity  of  expression  in  the  term  "  expence,"  which  is  to  be  foand  in  the  last 
aenlence  of  our  former  judgment  in  this  case ;  and  I  agree  that  "  expoidi- 
tute"  would  have  been  the  more  correct  phrase,  "  expence"  denoting  soste- 
'fliing  of  a  pecuniary  nature.  lUcing  it,  then,  that  forty  bushels  of  lime  per 
acre  were  expended,  I  advert  to  the  ailment  of  Mr.  WUllami,  that  the  use 
of  lime  vras  to  he  considered  only  as  a  mode  of  removing  incidental  ob- 
structions and  incumbrances.  .  The  argument  was  urged  iugeniously  witli 
Teference  to  the  cases  of  Sfterin^fon  v.  Fleetaood,  and  WiU  t.  Bwk,  trota 
>rhlch  it  was  inferred  that  the  removal  of  incidental  incambrances  is  not  to 
be  set  down  to  the  account  of  extraordinary  «:pence.  In  some  cases  wattf 
impedes  the  progress  of  cultivation,  in  others  roots  ;  in  the  present  case, 
^hins  and  furze ;  all  these  must  be  removed  by  tiie  respective  pracesies  ap- 
plicable to  their  removal,  before  tlte  expence  <tf  colttTatioB  can  properly  be 
said  to  be^n.  The  use  of  lime  may  be  a  process  for  the  extinction  of  some 
df  these  impediments,  although  it  is  net  laid  on  the  land  antil  after  ploughingi 
because  it  may  operate  to  tweak  and  pulverise  the  indurated  masses.  And 
this  effect  aeems  to  be  perceptible  in  the  present  instance:  for  we  find  that 
'    ■  ^        ■  in 

(1)  Sv. 
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BILL  by  the  vicar  of  the  parish  church  of.  Lancaster^  for  an  account  of  A  receipt,  even 
tithe  of  hay,  and  all  smaU  tithes.  Sft"*"***?^ 

Defendants,  by  their  answer,  aUegcd  (as  to  bay  in  Bleasdalc)  that  a  modut  offjr^to  Uc 
of  5«.  Id,  was  payable  to  the  impropriate  rector  in  lieu  of  tithe  of  com  and   put  in  to  prore 
bay.     In  support  of  the  defence  they  offered  in  evidence  a  paper  purporting  a  money  pay- 
to  be  a  receipt  for  such  modus,  as  far  back  as  the  year  1762,  whicli  they   ™*'l*»  purport- 
would  have  established  by  the  testimony  of  John  Gardner,  who  deposed,   have]^n*re- 
'^That  he  was  solicitor  to  the  defendants;  that  he  received  the  receipt  ceh'ed  in  lien* 
about  five  years  ago,  from  George  Parkinson,  formerly  a  defendant  in  this  of  tithes,  is  not 
suit  i  that  the  same  imrportetl  to  be  a  receipt  (dated  23d  November,  1762)   «lmiarible  evi- 
from  James  Smith,  on  the  behalf  of  Mrs.  Townley,  for  the  sum  of  6«.  Id,  re^  ^^^f®^*^''^ 
ceived  of  Thomas  Cortas,  for  a  prescription  rent,  and  in  lieu  of  corn  tithes  enstomaiy  pay- 
ond  hay  in  Bleasdale,  due  to  Mrs.  Townley  at  Michaelmas  then  past :  that   ment  having 
he  believed  the  receipt  and  signature  to  be  of  the  hand^writing  of  the  said   ^^  acted  on, 
James  Smith,  and  to  have  been  signed  on  the  behalf  of  the  impropriate  rec-   JJj^^e^dT- 
tor  of  the  said  parish  of  Lancaster.  fence  of  a  mo- 

'    Dnunceyt  Marthi,  and  Hey«,  objected  to  the  receipt  being  read,  that  being   Ats  f  unless  i^  ^ 
the  defendant's  own  evidence,  put  in  for  himself,  it  did  not  comet>ut  of  the  ^^  ^  '^ 
proper  custody  j  that  it  could  not  be  permitted  to  affect  third  persons  5  that  ^JJ^  to*thc^ 
there  was  no  evidence  of  its  authenticity  -,  add  it  might  for  any  thing  that  receipt  were, 
was  shown  be  a  forgery;  and  that  there  should  be  proof  of  the  money  and  in  what 
.having  been  actually  paid :  the  hadd-writing  must  be  proved,  and  it  does   character  they 
not  appear  that  the  witness  ever  saw  Smith  write,  or  had  any  means  of  know-  J^2*lj^f  ^' 

ing  his  hand-writing. .  riven  of  the 

:    FonbUmque  and   Wetherell  submitted,  that  the  receipt  was  not  offered  handwriting  or 
strictly  as  a  receipt  to  prove  the  payment  of  a  sum  of  money  against  the   death  of  the 
plaintiff,  to  whom  it  was  due,  but  merely  to  show  that  the  plaintiff  and  his  ^JSd  "&!^ 
predecessors  had  stood  by  and  submitted  to  a  claim  by  a  third  person,  ad-   dittentienu,  ' 
verse  to  their  right.    Accounts  and  loose  memoranda  have  been  received  in 
evidence,  after  a  kpse  of  time,  when  it  would  be  absurd  to  call  for  proof  of 
band-writing ;  and  this  is  a  transacUbn  of  a  remote  period  of  time.   Such  a 
paper  roust  be  considered  of  equal  authenticity  with  a  deed  ;  and  had  a  bond 
with  an  indorsement  been  offered  in  evidence,  it  could  not  have  been  objected 
to.     As  to  the  custody,  it  comes  out  of  the  hands  of  Parkinson,  who.  was 
formerly  an  occupier  in  the  parish,  and  contributor  to  the  payment  of  the 
fMdw,  and  therefore  entitled  to  the  custody  of  the  receipt  as  his  discharge 
for  his  quota.    The  paper  is  supported  too  by  the  evidence  already  given,     « 
that  the  payment  has  been  continued  to  the  present  time. 
'    [Thomson,  C.  B.     The  question  is  now  on  the  admissibility  of  the  re- 
ceipt, and  you  cannot  aid  this  paper  by  other  evidence.] 
-  The  correspondence  of  subsequent  payments  is  merely  offered  to  show  the 
paper  to  be  genuine;    the  same  rules  which  apply  to  a  rector's  books, 
should  also  *pply  to  a  receipt  where  the  evidence  of  its  authenticity  is  dedu- 
cible  from  the  propriety  of  its  custody.  • 

•  If  this  receipt  be  not  admissible,  the  paper  which  was  produced  and  re- 
ceived to  prove  the  recovery  of  the  quaker's  tithes  io  the  year  1714,  should 
hot  have  been  admitted  5  that  did  not  come  out  of  the  proper  custody, 
which  is  that  of  the  derk  of  the  peace  j  nor  did  he  attest  lU  authenticity, 
nor  the  sheriff's  officer,  nor  the  magistrate  who  ordered  the  levyj  yet  that 
paper  was  admitted  to  be  evidence  that  the  tithes  had  been  paid,  and  this 
document  ought  equally  to  be  received.  •        •  ^ 

Dflttncey,  in  reply,  pressed  the  objections,  that  it  did  not  appear  m  proof 
who  any  of  the  parties  to  the  receipt  were,  or  in  what  charjwter  it  was  given 
^y  one,  or  received  by  the  other  j  that  there  was  no  proof  offered  that  Smith 
was  dead ;  and  that  it  wouW  be  most  dangerous  to  admit  soch  sort  of  evi- 
a^ce  so  supported.  He  then  referred  to  a  case  memoHUr  (which  had  also 
been  previously  adverted  to  by  Mr.  Baron  Gbahah  in  the  course  of  the  w-- 


authoritieB,  ibe  land  ie  within  tbe  excoption  of  the  statute.  I  am  aware  that 
some  of  the  witoesses  spoke  of  the  land  as  being  a  goodsoil,  aiiAworth40f. 
per  acre,  or  more ;  but,  at  the  awne  time,  it  must  be  admitted,  th&t  it  was 
for  the  jury  to  decide  on  their  credit  as  to  this  point.  The  jury  were  pro- 
bably persons  who  knew  the  land  in  the  nei^bourhood,  and  the  cultifaiion 
it  required ;  and  if  they  were  the  fit  persons  to  decide,  it  is  very  difficult  for 
U9  to  say  they  have  come  to  a  wrong  decision.  But  farther,  as  to  the  land 
bein^  worth  40*.  per  acre,  I  find  that  in  the  first  year  (1811)  it  was  ploughed, 
limed,  harrowed,  and  alterwanls  in  fallow.  During  that  year,  therefore, 
although  considerable  labour  and  expence  had  been  bestowed  upon  it,  there 
was  no  produce.  In  (he  next  year  there  was  a  crop.  I  believe  it  was  not  in 
evidence,  upon  this  last  occasioa,  what  the  value  of  that  year's  produce  was ; 
upon  the  former  trial,  there  was  some  evidence  of  its  value.  It  is  aow  in 
evidence  that  the  expence  of  ploughing,  sowii^,  and  harrowing,  came  to 
11^.  per  acre.  According  to  the  former  report,  tbe  expences  of  clearing, 
l^oughing,  and  harrowing,  including  lime,  with  the  expence  of  sowing  and 
reaping,  made  a  total  of  13/.  per  acre.  In  the  second  year,  then,  a  crop  is 
obteined,  which  produces  81.  per  acre.  Putting  the  rent  at  2/.  per  acre  each 
year,  the  whole  expences  for  the  two  years,  according  to  the  former  report, 
would  be  17/.  and  the  return  8/.  Thus,  at  the  end  of  tlie  second  year,  the 
&rmer  b  out  of  pocket  SI.  exclusive  of  the  Idthe.  In  the  third  year,  he  gets 
a  crop  worth,  acconling  to  the  former  report,  11/.  12*.  per  acre.  Put  the 
expences  of  this  year  at  30*.  and  adding  thereto  the  rent,  the  farmer  will 
still  be  defident  at  the  end  of  the  third  year,  exclusive  of  the  tithe.  At  tbe 
end  of  the  third  year,  a  fallow  would  be  necessary ;  and  during  the  fourth 
year,  I  doubt  whether  the  land  would  do  more  tlianpay  the  rent.  If  so,  then, 
at  the  end  of  tbe  fourth  year,  the  expences  incurred  would  not  be  reimbursed. 
Jt  would  .only  be  in  the  fifth  year  that  the  &rmer  would  begin  to  redeem 
hinuelf  from  the  expence.  It  seems  to  me,  that  this  is  preosely  the  case 
where  dkere  is  no  l>eaeficial  return  until  the  fifUi  year,  which  the  legislature 
contemplated  as  being  entitled  to  exemptitm  in  order  to  enable  the  apecnla- 
tor  to  go  through  with  the  undertaking.  An  ordinary  fanner  could  not  haw 
ventUKd  to  incur  such  expence.  For  these  reasons,  it  strikes  me  tfaat  this 
was  land  strictly  within  the  meaning  of  the  legislature  ;  that  is,  land  which, 
by  reason  of  its  barrenness,  was  out  of  the  ordinary  reach  of  cultivation 
And,  at  all  events.,  I  should  hesitate  to  say,  tluU  twelve  persons,  who  were 
acquainted  with  the  mode  of  cultivation  in  that  country,  and  wiUi  the  ordi- 
nary expence  attending  tbe  cultivation  of  land  of  thisdesciip^D,  had  arrived 
at  a  wrong  conclusion  upon  such  a  point. 

Abbott,  J.  Upon  the  material  question,  whldi  arises  out  of  the  case  of 
the  land  sown  with  oats,  my  mind  has  fluctuated  considerably.  1  came  to 
the  consideration  of  the  question  with  a  very  strong  <lesii«  to  sustain 
the  verdict,  if,  upon  a  right  application  of  the  evidence  to  the  law  of  the 
case,  such  verdict  could  be  sustained.  In  the  result,  however,  after  hearii^ 
all  the  arguments  on  both  sides,  and  after  considering  the  question  with  the 
more  anxiety  on  account  of  the  diSerence  of  opinion  that  exists,  I  must  say 
that  I  think  the  verdict  cannot  be  sustained,  and  therefore  there  ought  to  be 
a  new  trial.  The  question  turns  upon  the  constractioo  of  a  statute,  wliich  hs* 
been  frequently  under  consideration.  The  land  exempted  by  that  statute  is 
described  as  "  barren  heath  or  waste  ground,  which  has  loin  barren,  and 
paid  no  tithes  by  reason  <^  the  same  barrenness."  I  think  that  these  words 
"  barren"  and  "  barrenness,"  so  studiously  reputed,  were  intended  to  de- 
note fhenatural  quality  and  state  of  the  lfind,,«nd  not  any  incidental  or  ex- 
traneODS  dreams tances,  by  which  barrenness  may  be  imputed  to  it;  and 
bein^  gf  this  opiwoQ,  upoafltol^alconstructioa  of  du.wgrdsof  tbesta- 
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but  I  will  allow  eteti  there,  that  if  thrs  receipt  was  given  irt  17d2,  it  is  ex- 
tremely doubtful  whether  this  is  evidence^  supposing  it  to  be  so  fhr  authen^ 
ticated.  There  is,  however,  no  evidence  to  prove  that  Smith  ever  was  the 
agents  or  whether  he  is  not  now  living ;  and,  for  any  thing  we  know,  James 
Smith  might  have  come  forward  and  given  his  evidence  by  deposition.  T 
by  no  means  accede  to  the  proposition  of  its  being  upon  a  footing  with  an 
ancient  deed  where  possession  has  been  had,  and  where  there  is  proof  nn- 
deniablo  of  that  possession ;  for  such  receipts  might  be  fabricated  daily ;  but 
it  is  impossible  for  a  court  to  ascribe  authenticity  to  instruments  of  this  sort. 
I  am  perfectly  clear,  without  referring  to  particular  cases,  but  on  the  ge- 
neral principle  in  all  cases  of  agency,  that  where  the  act  of  the  agent  is  the 
act  to  be  proved,  in  order  to  constitute  the  proof,  the  court  will  always  have 
reasonable  evidence  of  the  agency,  and  that  the  person  is  not  living.  Where 
elfite  was  the  anxiety  of  Mr,  Justice  Lk  Bi.anc  >  Such  inquiries  would  only 
perplex  the  mind  with  anxious  search ;  we  should  be  looking  for  ancient 
usage,  and  overlook  the  broadest  principle  that  was  ever  laid  down.  I  can- 
not bring  my  mind  to  consider  this  unsupported  docament  as  admissible 
evidence,  and  therefore  think  we  should  not  receive  it  on  the  present  occa- 
sion ;  and  if  my  opinion  is  overset,  it  will  lead  me  to  be  extremely  modest 
with  regard  to  my  own  opinion,  after  the  many  years  I  havis  sat  in  a  court 
of  equity*     It  certainly  is  a  question  of  great  importance. 

Wood,  B.     1  am  also  of  opinion  that  this  is  a  question  of  the  greatest  im- 
portance )  for  if  this  receipt  should  be  rejected  as  not  evidence,  the  conse- 
qaence'wiU'be  the  subversion  of  all  moduses.    A  pennon  who  pays  a  tnodtig 
can  shoVr  no  other  title  than  his  receipt.     A  modui  is  an  immemorial  pay« 
tdent  in  lien  of  tithes,     llie  whole  proof  of  it  must  depend  upon  parol  evi- 
dence, and  upon  ho  better  evidence  can  a  man  preserve  his  modus,  than  by 
showing  his  ancient  receipts,  which  are  his  title  deeds,  for  no  other  can  he 
have  to  establish  his  right ;  therefore  in  these  cases  I  conceive  that  receipts 
stahd'upon  the  same  principle,  and  upon  the  same  footing  with  deeds.     1 
admit  that  payment  must  be  prdved :  that  is  the  general  rule  j  but  that  rule 
does  not  apply  to  real  estates  or  to  title  deeds.    Now  it  has  been  rightly 
said,  that  if  this  had  been  an  ancient  deed,  and  upheld  by  long  possession,  it 
would  be  admissible  in  evidence.— I  will  try  it  by  that  rule,  and  see,  firsts 
whether  there  is  any  actual  proof  of  payment  on  which  this  receipt  can  be 
bottomed.    It  has  been  proved  by  Ainsley,  that  for  many  years  the  modus 
had  been  paid.    Then  it  is  bottdmed  in  possession.      The  next  question  is. 
What  is  the  age  of  It  ?  for  had  it  been  a  modem  receipt,  I  agree  it  Would 
hot  be  evidence.    Twenty  years  is  now  held  to  be  sufficient,  but  this  receipt 
is  more  than  fifty  years  old  $  then  if  it  had  been  a  deed  would  it  not  have 
been  received  in  evidence }  mb^t  certslinly  it  Would  ;  and  a  receipt  in  this 
Case  is  also  evidence  of  title.  Butthe'h  it  is  said,  it  is  not  sufBdently  authen- 
ticated, for  want  of  being  shown  tb  htixe  come  out  of  the  proper  possession. 
Is  it  not  sufficiently  authenticated,  if  it  is  proved  to  have  come  out  of  the 
eustody  and  possession  of  a  person  who  h^s  lands  in  Bleasdale  ?  and  it  does 
come  out  of  the  hands  of  a*defendant  who  resided  in  Bleasdale.   If  it  comes 
<iut  of  the  custody  of  any  one  of  the  occupiers,  it  comes  out  of  the  proper 
custtody,  because  all  of  them  cdutd  tiQt  have  it ;  and  when  deeds  come  out 
of  the  proper  custody  do  you  ever  inquire,  whether  any  of  the  subscribing 
Witnesses  are  living  >  No ;  you  give  credit  to  the  execution  of  them,  whether 
the  Witnesses  are  living  or  dead.    Now  here  fs  a  man  giving  a  receipt  fifty 
years  ago ;  is  it  necessary  in  such  case  to  prove  that  he  is  living?  or  is  it  aiiy 
objection  to  a  deed  beitig  read,  that  the  witnesses  have  hot  been  proved  tp 
be'  dead  >  It  certainly  is  not  so  hi  moderu  caSes  ;  all  must  be  presumed  to 
*be  f^eet  iolkmniiet  acta.    Had  this  receipt  been  100  years  old,  would  it  be 
necessary  io  show  who  Smith  Was,  or  who  Mrs.TowAley  tvai  ?  Where  an^  in- 
strunlent  is  of  so  great  an  age  ydu  always  give  Credit  to' what  ihe  thuigjiuf- 
ports  to  be,  and  this  purports  to  be  a  receipt  fVom  one  Curtis,  (and  what 
could  he  have  to  do  with  it,  unless  he  had  sonie  connection  with  Bleasdale  ?) 
for  the  Aum  of  5s.  Id,  (which  sum  has-been  proved  to  have  been  subse- 
quently 


natural  quality,  and  worth  to  be  let  40*.  a  year.  On  these  grounds,  I  am 
of  ofiinion,  independently  of  the  question  upon  the  barley-land,  thai  Uiere 
ODght  to  be  a  ne«  trial. 

Hnle  absolute,  on  payment  of  costs. 
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M.  54  Geo.  3.     1814.     Scacc. 
Kennicott  v.  Watson  and  others,     [2  Price,  250.] 

THIS  bill  was  filed  by  the  vienr  of  Woodhorn,  in  the  county  of  Northum. 
berlanJj  against  the  defendants,  occupiers  of  lands  within  that  parish, 
for  an  account  of  tithes  of  agifttinent,  turnips,  and  potatoes  ;  founded  on 
theplaintiff 'a  title  to  all  other  small  titbes  throughout  the  parish. 

llie  defendants,  in  their  answer,  admitted  that  the  plaintiff  was,  as  ricar, 
entitled  to  tithe  of  hay,  and  certain  small  tithes  in  kind,  or  ni6  modo  ;  but 
they  all  deuied  his  alleged  right  to  tithe  of  agistment,  turnips  and  potatoes, 
and  all  other  tithes  not  theretofore  rendered ;  and  to  those  they  set  up  a 
title  through  the  crown,  or  its  grantees,  of  the  impropriate  rectory,  insist- 
ing, that  they  were  become  vested  in  the  owners  of  tbe  bind.  The  defendints, 
Watson,  Potts,  and  Jackson,  set  up  a  tnodui  also,  of  7*.  Ad.  in  lieu  of  tithes 
of  hay,  hemp,  flax,  and  rape,  iu  the  lownhip  of  North  Seaton.  The  d<^en> 
dnntsl^tersons,  anio^ufof  3«.  4i/.  in  lieu  of  tithe  of  hay  on  a  farm  called 
Blakemfior,  in  the  township  of  CreswelL  And  the  defendant  Smith,  a 
modut  of  \l.  ^s.  6(/.  in  lieu  of  tithe  of  htiy,  and  all  small  titbes,  on  a  firm 
called  fligh  and  Low  Horton,  in  tbe  township  ofHorton.  Thtf  bill  vras  at 
terwarda  amended  as  to  all  the  modtissi,  except  Soaitll'B. 
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™P-       1st,  Taxation  of  pope  Nicholas  In  1201 .  "  Woodhorne  Rectoria,  75/. 

' ""     ViSaria  ejusdem  cum  capella  de  Horton,  60/.  Portio  de  Prioris  in  eodcnij 
4/.  IBs.  id." 

Sdlv.  Ecclesiastical  surrey  of  26  Hen  8.  "  Woodbcme  Vicaria  raldt 
clai^'aW.  l&f.ftd." 

Sdly.  MiniBtere  Accoonta,  3«  Hen.  8.  "Compiis  Willmi  Grene 
Collccloris  fiiiiiuj  ibm  p  icinpus  pJra  Woddcrn  Uectoria. —  El  dt- 
Cx*  lie  firmn  granciS  ducimjilii  p  gr;aiij  crtsceiu  :  in  anno  itegis 
Hen,  Tiij,  xxxm^  sic  dimis  :  John!  Cooke  p  indpni.  dat.  xvj.  die  Jalfi 
anno  R.  Rs,  Hen.  octavi  x-vs"""  p  ttrmino  xxi  nnnoji  solvend.  nd 
lerminos  Sci,  Murlini  &,  puf.  Bit'.  M.  Virg.  p  equales  poicones  D. 
vj.£.  de  firnia  yraooj  dcciuialiu.  Villa  de  Wctberington  p  gntnU 
crcscefi  in  ^lUSininpiio  anno  xxxj""  hie  non  respondit,  vo  quud  iati!T 
alia  dimitl'  Thome  Hilton  Militi  cunt  firmn  lerr  dominical  put  ia 
dco  conipo  Firiiiarii  plene  liquet. 

[Tlie  siime  excuse  was  returned  fur  each  of  llic  other  Intonships]. 
Peiicones  et  Porcones. — Scd  de  £.  iirj.  xiij'.  iiij''.  de  annuali  pcnrooc 
exeunt  de  Vicnria  de  Woodherne  p  antiqni  composiSnoem  sotvmd. 
ad  termiQ  pdiii  hie  non  respondit  eo  quod  Thonins  Burioa  CteriCifs 
Vicnrius  dc  Incumbens  ibiii  ptnlit  eoram  Commissionar  Dota.  Rc^. 
super  surrediBoncm  Monasterii  pdcidit'sasescripf  sivecomposiSooCs 
sigillo  Epi  Dunoll.  coroborac  inspect  tenor  cojdcm  evident  patei 
quod  Vicaria  de  Woodherne  consistwc  debet  tfii  r^cune  primar  onji- 
uuconis  qni  confiniiLtcuiiis  ejusdcm  in  qiiinijuagiul  inaic  sterling  d 

noo 
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Bon  ultra  et  si  aliq^  emolomeDS  siye  ^ficura  pveniefide  exit  decimal        ^^^^ 
ifcm  p  dcm  Vicaf^recept  ultra  p^Icam   summS  quinqaaginl  marc    ^■••*»'cott 
emserit  aut  in  exif  ejusdem  Vicar  annaatim  crescere  contigerit  ad      wataow.' 
pprietarios  sfiectaM.    Et  q>  dcus  Vicarius  in  minu?  decimar  et  alior 
pficu  ad  eandeoi  noper  special  ex  minima  decasu  inhabilanf  villar 
itSm  dicF  Vica?  ptinen  et  incol^  &  mercatop  ib'm  nuper  inhabitan 
ad€o  minoraf  sunt  qd  totis  exii  pficua  dee  vicar  nuncspectant  noa 
attingit^ad  summa  quinquagint  marc  ut  fffertar  consiberat  est  p 
cojnar  ^dict  pd  pdic7  annual'  penco  respec  quous%,  &c. 

4tbly.  Grant  of  £4  May,  7  Jac.  IsL  to  F.  Morris  and  F.  Phillips^ 
de  omnes  illas  dccimas  noQtras  granorum  annuatiui  et  de  temp,  in 
temp,  cresc,  8cc.  infra  villat.  &  campos  de  Woodhom;— and  so  of 
tbe  same  tithes  in  each  of  the  other  townships  in  the  parish* 

6thty.  Parliamentary  Survey,  ^.  D.  1654.  "  The  parish  of  Woodhom  Is 
a  vicarage,  unsupplied  with  a  vicar,  worth  G^L  per  annum.  Impropriation  in 
Hie  hands  of  the  Mercers*  company  in  London,  worth  100/.  per  annum'* 

6thly .  Receipts  of  successive  vicars  for  It.  Ad.  in  lieu  of  tithe  hay,  hemp, 
and  lints^  for  North  Seton,  from  1701  to  1778 ;  and  fish  and  hay  modusesj 
and  tithe  compositions,  for  Blakemoor  estate,  from  20  September  1762  to 
1800.  Leases  by  Hen.  Latton,  vicar,  of  all  the  great  tithes  of  the  several 
townships  of  East  and  West  Hartford  5  and  all  and  every  the  petty  tithes, 
vu)duse9,  &c.  chaiged  upon  the  lands  belonging  to  the  chapelry  of  Horton. 
An  account  book,  referred  to  in  defendant  Smith's  answer,  kept  by  Robert 
Smith,  the  last  lessee  under  Latton,  entitled,  Hartford  Tithe  Account,  com- 
mencing in  1783,  and  ending  in  1788.  And  three  terriers  :.  the  first  of  20 
I>ecember  lOdd,  describing  the  glebe  only ;  the  second  of  6th  July  1788, 
^ecifyiog  file  glebe,  as  in  the  former,  and  the  compositions,  modusesj  and 
tithes  due  to  the  vicar,  and  noting  that  turnips  and  potatoes  are  refused  j  f he 
third,  of  6  August  1792,  describes  the  vicarage-house,  states  the  glebe  to  be 
^a-  12p.,  ami  enumerates  various  small  tithes. 

By  the  depositions  read  on  the  part  of  the  plaintiff,  it  appeared  that  Higk 
and  Low  Horton  were  two  distinct  farms,  and  occupied  by  two  distinct  te- 
nants ;  (hat  the  occupier  of  High  Horton  had  paid  no  tithes,  but  a  sum  of 
12. 8<.  in  lieu  of  tithes,  and  that  the  occupier  of  Low  Horton  paid  98.  in  lieu 
of  tithes  ',  and  that  the  average  yearly  value  of  tbe  tithes  oi  calves,  wool, 
lamb,  pig,  geese,  and  hens,  was  about  2/.  for  High  Horton  -,  that  in  som^ 
parts  of  the  parish,  tithes  of  turnips  and  potatoes  had  been  paid. 

The  evidence  on  the  part  of  the  defendsnts  was,  that  no  tithe  of  agist- 
ment had  ever  been  paid  >  and  that  the  vicar  had  said,  on  one  occasion,  that 
he  was  not  desirous  of  receiving  the  tithe,  of  potatoes. 

Daunoey,  fVeiherdl,  and  SimpkUsoH,  for  the  plaintiff,  admitted,  that  a  vicar 
must  make  out  his  title  to  tithes,  by  endowment  or  grant :  if  neither  could 
be  produced,  he  must  give  evidence  of  its  existence  and  contents :  or  he 
must  make  out  a  possessory  title  by  usage  or  actual  perception,  which 
presumes  an  endowment.  That  there  was  a  vicarage,  and  that  it  was 
^udowed,  is  clear  from  the  documentary  evidence.  The  ministers*  ac^ 
counts  are  peculiarly  favourable  to  the  plaintiff's  claim;  they  show 
that  nothing  was  claimed  by  the  crown  but  corn  and  grain,  and  that  the 
whole  was  ^t  to  sir  Thmnas  Hilton ;  and  if  agistment,  or  any  tithe  beside 
that  of  com  and  grain,  had  bef  n  reserved,  it  would  have  been  noticed  there. 
Turnips  and  potatoes,  indeed,  were  not  then  introduced  into  this  country  ; 
1^  it  would  be  a  gross  anachronism,  to  contend  that  such  tithes  had  passed 
from  the  crown  to  the  terre  tenants,  as  sugsnsted  by  the  defendant's  answer. 
Agistment,  though  an  ancient  subject  of  tithe,  has  not  been  rendered  in  the 
<u«rth  ^1  of  late  year^ :  these  tithes  could  not,  therefore,  have  passed  from  the 
abbey  to  the  crown.  The  second  part  of  this  document  is  not  only  evidence 
i>f  the  endowment,  but  also  of  its  contents.  It  states,  "  that  a  pension  is 
payable  out  of  the  vicarage  ^  which,  it  appears  by  inspection  ci  cUycrs 
^  2y2  wtitiDgs 


long  to -the  proprietors.''  And  however  un intelligible  this  port  of  the  docu- 
ment mny  be  auid  to  be,  it  is  clear  from  it,  tliatthe  email  tithes  were  psynble 
ti>  the  vicar,  whatever  part  of  them  he  w&s  entitled  to  retmn  ;  and  even  if  be 
had  himself  no  right  lo  more  than  fifty  raarlts,  it  is  a  right  concluaioa 
ftiftt  the  vicar  was  to  have  all  the  small  tithes.  It  cnimot  he  said  to  appear 
by  this,  that  all  that  belonged  to  the  vicar  was  fifty  marks,  payable  out  of 
the  tithes  due  to  ihe  rector,  for  it  srtB  but  with  stating  the  pension  as  isButng 
out  .of  the  vicarage.  The  taxation  of  pope  Nichirias  corresponds  with  it. 
And  the  grant  to  Morrtce  and  ItHUipa,  who  were  vehicles  <rfthe  cro^vn,  for 
the  purpose  of  sale,  oorroborates  this  view  of  it,  for  it  grants  the  tithes  of 
corn  and  grain  only.  It  is  pluin  the  vicar  receives  the  tithe  of  hay  in  all  the 
townships  except  Cowpon  j  and  where  hay  is  given,  agistment  is  never  kept 
back  }  no  one  ever  saw  such  an  endowment.  The  pftrliameotary  anrvey  es- 
timates the  vicarage  at  OSl.,  more  than  double  fifty  marks  >  and  the  im- 
propriation there  staled  to  be  in  the  hands  of  the  Mercers'  company,  is  esti- 
mated at  100/.  'ITie  crown,  the  commissioners,  and  the  Mercers"  company, 
claim  no  more  than  the  tithes  of  com  and  grain ;  and  there  is  not  an  instm- 
ment,  or  any  other  evidence,  of  a  claim  of  any  of  the  smalt  tithes  of  the 
parish  by  any  other  jierson.  It  must  be  ai^ed  then,  thnt  these  documeitts 
prove  endowment ;  and  the  documents,  aided  by  the  usage,  prove  the  en- 
dowment to  be  of  all  small  tithes.  As  to  the  Smiths,  they  set  up  -a  modia  of 
1 1.  Ti.-Sff.  for  a  farm  called  High  and  Low  Horton,  one  entire  sum,  for  one 
entire  ^rm.  Whereas  the  plaintiff's  evidence  shows  the  farms  to  be  dis- 
tinct, and  the  sums  different,  and  absurd  in  the  amount  proved  hyiu;  \LS<. 
and  (b.  were  thesums  forty-four  years  ago,  i.r.1M5ji. ;  what  becomes  then 
of  the  antiquity  of  the  modu$oS\l.li.  Bd.  paid  since  )  Though  in  an  answer, 
you  need  not  describe  the  boundary  of  .a  farm,  pleaded  to  be  covered  by  a 
fltof/ut,  with  perfect  accuracy,  yet  you  must  shovr  that  the  farn>  was  known, 
and  was  ancient ;  but  here  there  is  no  character  of  identity  given  it.  llien 
as  to  the  usage,  perception  hy  the  plaintiff  of  all  smalt  tithes,  except  agist- 
metit,  and  turnips  anil  potatoes,  is  in  evidence. 

Fonblanque,  Marlin,  Hall,  and  Meggism,  for  the  defimdaDts,  contenderf, 
that  whatever  the  testimony  mi^ht  be,  the'&ir  result  of  the  evidince  was, 
that  the  vicar  was  not  entitled  to  oil  the  small  tithes ;  and  it  was  on  proving 
himself  entitled  Eo  all,  alnne,  that  he  could  succeed.  Primd  facie,  the  rector 
is  entitled,  and  avicar  must  make  out  hie  title  clearly,  and  independently  of 
presumption,  in  his  flavour.  What  is  not  provetl  to  be  granted  by  the  rec- 
tor, cannot  be  considered  out  of  him  ;  and  as  tithe  of  agistment  has  never 
yet  heen  paid,  {for  that  is  a  fact  estshiished  by  all  the  evidence.)  the  fiur 
■cotidusion  is,  tiwt  the  vicar  has  no  title  to  demand  it,  and  that  it  still  be- 
longs to  the  rector,  wlioever  he  may  be.  The  documentary  evidence,  which 
is  in  all  cases  considered  iaconclusive,  and,  as  held  by  Lord  Hardwich, 
will  not  destroy  a  niofJut,  does  not  prove  enough  for  the  vicar.  It  only  proves, 
th&t  com  and  grain  were  granted  to  sir  T.  Hilton,  not  the  rectory:  and  if 
agistment  were  not  intended  to  pass,  it  Temaioed  in  the  crown.  And  u  to 
the  usage,  the  perocptiou  of  all  small  tithes  has  not  bffin  shown.  For,  not 
to  mention  the  tithes  in  queMion,  the  vicar  has  not  shown  that  he  ever  re- 
ceived the  tithes  of  milk,  orchards,  and  other  vicarbl  tithes:  and  alt  the 
cases  go  on  his  beiug  entitled  to  all  the  small  tithes.  The  cndoWmmt  was 
to  amount  to  fifty  marks,  and  no  more,  as  appears  by  tbe  minktera'  ac< 
Counts  i  and  all  reodved  beyond,  mntt  have  be«i  paid  o*«  loathe  priipife- 
tors.  '  . 

{Grahau,  Baron.  How  Jo  you  reconcile  that  with  what  has  beia  re- 
ceived ?] 

[Gians,  Chief  Baron.  Thedocument  assumes  that  the  view  was  in  the  nr 
«ctpt  of  the  titbes ;  ibt  vicv  woi  not,  tfaerefbrej  to  receive  a  dry  sum  of 


cern  him  to  enquire  who  is  entitled  to  tfae  rest.  Tbey  toy  the  n 
£cmnts  Ehow,  that  rU  beyoDd  that  sum  1b  payable  to  the  proprictofB ;  but,  b|y 
proprietors,  may  be  meant  the  Ticars  themselres,  for,  as  for  tu  reganis  Hieir 
endowment,  they  stand  in  loco  rtctorit.  Actual  payment  of  the  titfacB  io 
question,  by  Swanti,  for  nine  years,  is  in  evidence.  The  cases  which  baTe 
been  cited,  do  not  in  the  slig^htest  degree  heu  upon  the  present ;  they  re- 
late chiefly  to  questions  of  jnriBdiction.  In  Oonunu  t.  Barntrd,  th«  qnestitm 
was  between  the  rector  and  vicar,  on  pnception  of  agistment  tithe  ;  and 
there,  it  Is  true,  a  trial  at  law  was  held  necessary  to  establish  tbe  fiwt. 

Smith's  modut  is  overthrown,  by  our  having  proved  (he  iann,  by  tfaeiB 
alleged  to  be  single,  to  be  two  distinct  forms ;  the  tithes  for  which  were 
paid  for,  prior  to  tbe  time  of  the  payment  of  the  supposed  modat  of  1/.  7s.  8d. 
by  them,  in  sums  exceeding  together  the  amount  of  that  wiorfiu;  but  dien 
they  say,  that  by  having  proved  such  payments,  we  have  set  up  such  a  pro- 
bable  ground  of  modiu  for  them,  as  will  preclude  ub  from  a  decree  for  tid» 
in  kind,  and  entitle  them  to  an  i«sae.  But  the  facta  of  the  caaea  eited  ij 
them  in  support  of  that  argument  were  not  similar  to  those  of  this  case. 
There  the  modtaa  were  brought  forward  by  the  plaintiff;  here  tfie  puaages 
In  the  depoBitiona  were  read  by  the  defendants,  notwithstanding  our  objecb- 
ing  to  them.  And  there  too  the  modtuet  vreie  proved  to  have  been  imme- 
morial payments,  which  these  do  not  appear  to  have  been, 

OiBBs,  GhiefBaron,  this  day  delivered  the  judgment  of  the  comt.  Having 
stated  the  cose,  he  proceeded  as  follows : — The  original  bill  having  been 
amended,  as  to  all  tbe  modtuea  except  Smith's,  the  cl^m  is  rednced  to  tbe 
tUhea  of  agistment,  turnips  and  potatoes  only ;  Smith's  modut  iB,bowera, 
still  denied.  The  defendants  all  negative  the  vicar's  title  to  those  titbet, 
and  Smith  says  further,  if  he  can  make  out  a  title,  I  cah  also  prove  a  madms 
of  1/.  7».  8d.  There  certainly  can  be  no  pre9umptl<»i  entertabied  in  &voiir 
of  the  yicar ;  he  must  prove  his  cftse.  A  rector  is  prtmd  facie  sn|^x>aed  to 
be  entitled,  but  it  is  directly  the  contrary  in  the  case  of  a  vicar ;  his  tide 
can  only  be  shown  by  endowment,  or  perception,  which  will  be  admitted  to 
supply  the  want  of  endowment ;  and  where  it  appears,  that  be  has  ma- 
furmly  received  all  the  small  tithes,  there  can  be  no  difficulty  hi  bis  maVing 
out  his  claim.  But  tbe  cases  have  gone  ftutber,  deciding,  that  where  a  tide 
is  made  out  by  the  vicar  to  all  small  tithes,  he  is  entitled  to  whatever  titttm 
are  legally  of  that  description,  although  hot  befdre  paid  ;  and  where  titkas 
of  modem  Introduction,  or  other  small  tithes,  have  not  been  received,  it  wili 
be  presumed  it  was  because  no  occasion  occarredi  Itluu  been  agaio  and 
again  determined,  that  tithes  of  modem  introduction  are  vicarial  tithes ;  that 
is  the  case  of  turnips  and  potatoes,  and  thoogfa  of  B(4d  coUivatioB,  ^btj  are 
still  such.  A^tment  is  ^o  a  tithe  wlri<^'Was  not  rendered  ia  the  noilfa 
till  lately.  Fitzherbert's  Nat.  Brev.  has  an  authority,  that  tttbe  of  agiial- 
ment  is  not  due.  (Ch.  Writ  of  Consultation,  No.  58.  LetterO.  and  also  Oe 
marginal  notes,)  The  marginal  notes  are  Sir  Wadhah  WnTOHAM's,  tkote 
St  the  bottom  are  Sir  Mattrbw  Hale's.  But  that  must  mean  agistmoit  ef 
profitable  cattle  ;  without  that  explanation,  su<A  an  aothority  is  calonlated 
to  misli^ad.  If  then  we  find  a  vicar  receiving  small  tiflieB,  and  ao  one  dae 
receiving  any  portion  of  the  small  tithes.  It  is  to  he  presmned  be  is  «ndowBd 
of  all  (1).  Some  cases  go  further,  where  the  rector  has  recoved  some  small 
tithes,  and  the  vicar  all  the  others  ;  and  a  mistake  may  accoont  ibr  Ae 
rector's  receipt. 

Now  the  first  question  here  is,  baa  the  vicar  shown  that  he  was  endowed 
of  all  tbe  small  tithes }  If  so,  though  not  rendered  to  him,  yet,  not  bavhig 
been  received  by  any  one  else,  he  is  oitltled  to  demand  ^lem.    "Ax  eri- 


tiucvu,  ujsaow,  prinapaiiy,  inai  lae  vicarage  was  incn  enuow.ea  ;  du(  xaifo 
etateB,  "  I'orlio  Piiorit  de  Tyatmoulk  in  eadem.''  M'twtever  this  was.  It  was 
payable  out  t^  the  vicarage  j  it  cannot,  therefore,  refer  to  anything  of  which 
the  vicftr  was  not  endoived  :  tor  instance,  if  he  had  been  endowed  of  all  ^moU 
titheE,  excei>t  agistment,  turnips,  and  potatoes,  lltey  would  nut  have  been 
»  charge  on  the  vicsr,  but  excepted.  Then  we  have  the  ecclesiastical  sutr 
vey  of  SG  JJen.  8.  (  by  which  it  appears  to  have  faUen  to  3 1/.  lit.  8d.  The 
fiext  is,  the  Alifiiaten'  accounts  of  31  Hen.  8.,  the  year  after  the  dissolution 
of  (he  nyonastery  to  which  this  living  belonged.  Tliat  document  it  is  ntote- 
ru»t  to  attend  to,  fur  it  is  almost  impodsiljli:  that  aoy  thing  should  have  passed 
out  of  the  crown  in  that  short  period.  In  those  accounts,  tithes  of  torn 
and  grain  only  are  accounted  for  by  the  minister.  Xbey  iirc  stated  to  b<i  in 
IcBK  to  sir  Thomas  Hilton ;  and  there  is  no  mention  any  where  made  by 
theRi,  of  any  of  the  small  tithes  being  due,  which  is  n  very  stroag  argument 
that  nothing  of  that  sort  was  in  the  erowu.  The  leases  to  Ilitton  are  also 
{irp^qced  ;  pud  there  is  no  mention  of  any  small  tithes  there.  Pensions  and 
jHirtions  are  also  mentioned  in  these  accounts, — "  de  annuulipeiiiione  exeunte 
lie  Vicar'm  de Woodhorue."  The  siunc  observation  that  I  made  on  the  taxn- 
tion  of  pope  Nicholas,  applies  here ;  the  diQcreace  of  tlie  amount  is  not 
utateridl.  J^iaulit  deamx  arc  nfiterivards  mentioned.  Those  worib  not 
only  iQclude  all  small  tithes,  but  ihey  olfo  show,  (hat  the  attention  of  these 
officers  was  colled  to  small  titlies ;  and  ihcy  could  not  have  omitted  to  men- 
lion  them,  if  <my  part  belonged  to  the  crown.  The  wording  of  tliis  docu- 
uient  has  been  ihe  subject  of  much  criticism,  but  it  has  not  rendered  it 
vleE>rer.  Some  parts  of  it,  liowever,  are  sufficiently  clear,  and  show  that 
the  rector  w«s  entitled  to  the  pension  only.  The  excuse  of  the  bailiff  is, 
thax  the  farm  of  the  grain-tithes  hod  been  demised.  It  has  been  argued, 
tbfit  the  vif;ar  has  been  shown  by  these  accounts  to  have  Imd  only  fifty  marks, 
and  that  Ute  rest  was  in  the  rrctor ;  but  it  is  impossible  to  reconcile  that 
alignment  with  any  part  of  the  document.  The  most  disadvantageoui  con- 
struction which  1  can  give  it  against  the  vicar  is,  that  lie  is  accountable  to 
the  rector  for  ^e  excess  ;  though  1  do  not  say  that  stich  b  the  conslruction  : 
but  if  it  were,  be  would  b«,  in  that  case,  entitled  to  receive  all  the  tithes, 
and  would  he  accountable  in  value,  not  in  kind,  for  the  excess ;  for  you 
cuuld  Rot  divide  these  tithes,  and  say  which  should  receive  currots  and 
^Thi<!h  potatoes  :  so  that,  be  that  as  it  may,  the  vicar  would  still  be  entitled 
to  uU  be  aeeks.  The  grant  to  Morrice  and  Phillips,  shows  that  nothing  but 
gi:aiD  was  its  subject.  The  padiameatary  survey  of  1054,  states  the  parish 
of  Woodhorne  tu  be  a  vicaiage,  uosupplied  with  a  minister,  and  worth  ^t 
annum,  three-score  and  eight  pounds  ;  and  that  the  impropriation  is  in  the 
jfcrcers' company-  As  to  therestof  these  documents,  it  appears  from  them, 
that  neither  the  abbey,  the  crown,  nor  the  persons  deriving  title  utider  the 
(.-rown,  had  ever  claimed  the  small  tith<;s  j  and  thus  they  show  that  the  vicur 
is  entitled.  But  then  whnt  is  the  evidence  of  us;ige  r  for  an  endowment 
iiii'iy  eien  be  altered  by  usage.  Now  let  us  see  how  this  is.  We  have  the 
viciir'fi  receipts ;  those  relating  to  Blakemoor  are  for  iish  and  bay  niti/uiei, 
and  for  certain  other  small  litlies.  These,  and  the  receipts  for  North  Seton, 
JVom  1 701  to  177B,  show  the  vicar  entitled  to  small  tithes,  and  also  to  tithe 
of  liuy.  'Ilicn  wc  come  to  ihc  leases  of  the  vicarial  tithes :  tiiat  of  the  17th 
^'ovcmber  1783,  ia  of  "  all  and  every  (he  petty  tithes,"  for  five  years,  to 
Robert  Smith,  the  father  of  tlie  defendant  Smith  ;  but  at  the  expiration  of 
two  years,  that  is  in  November  1785,  a  new  lease  is  granted  to  him  by 
Lriktton,  the  vicar,  for  uiuety-ninc  years,  if  he  should  so  long  live ;  his  ac- 
ceptance of  which  is  un  extinguishment  of  the  first  lease.  The  tithes,  which 
are,  in  part,  tbe  subject  of  these  lenses,  are  expressed  tu  be  payable  out  of 
lands  in  the  chupctry  of  Ilnrton,  where  Smith's  lands  and  Swann's  lie. 
I'tuDi  the  titbc-bguk,  kept  by  K.  ^mJtli,  he  bciiig  now  the  lessee  of  the 
viciir,  it  appears  ho  uniformly,  from  17U3  to  17H9,  received  all  thi:  suihII 


the  dissolution,  we  find  that  the  crown,  and  those  deriving  title  nader  it, 
have  never  cliutned  more  than  the  tithe  of  grain ;  and  that  there  is  a  pen- 
sion pajrahle  to  them,  issuing  out  of  the  vicarage.  That  the  miinila  tlecimx 
were  a  part  of  the  endowment  there  is  very  strong  presumption  ;  but  wben 
it  appears  that  the  vicar  has  been  in  the  constant  perception  of  all  smell 
tithes,  except  agistmentj  turnips,  and  potatoes,  it  puts  the  case  beyond  all 
doubt.  Mr.  Hall  suggested,  that  the  endowment  was  kept  back ;  that  was 
expressly  denied,  as  far  as  his  knowledge  went,  by  Mr.  Daunceg,  and  we 
cannot  presume  it.  Several  cases  have  been  pressed  on  us  by  Mr.  Hall,  to 
get  an  issue.  But  that  of  Ckarlton  v.  Ckarltoa  (1)  only  shows,  that  percep- 
tion must  be  proved  by  him  who  claims  certain  tithes  ;  no  doubt,  except  he 
be  a  rector,  such  proof  does  lie  on  him.  Tracu  v.  OiCm  (2)  was  also 
strongly  pressed  on  us  as  a  decision }  but  1  think  that  it  dues  not  bear  at  all 
on  the  present  case.  Each  court  was  correct,  in  the  view  it  took  of  that 
case  ;  but  which  view  the  evidence  supported,  1  do  not  enquire.  The  otb^, 
GaT«<m$  v.  Bernard  (8},  is  wholly  unlike  the  present  case.  There  was  no 
pretence  to  say  that  the  vicar  was  entitled  to  all  small  tithes.  That  was  a 
contest  between  a  rector  and  vicar,  and  proof  was  adduced  of  tiie  rector 
having  received  tithe  for  lamb  and  wool ;  on  which  it  was  disputed,  whether 
it  was  not  for  agistment,  besides  its  being  an  immediate  question  between 
them  alone,  and  the  vicar  not  having  all  small  tithes.  We  do  not,  there-: 
fore  meet  on  either  of  those  cases  }  as  the  fiiir  result  of  the  evidence  here 
is,  that  the  vicar  was  entitled  to  all  the  small  tithes,  and  the  bill,  aa  now 
filed,  is  for  agistment,  turnips,  and  potatoes.  As  to  the  evidence  of  the  vicar 
having  snid  he  did  not  wish  to  take  the  tithe  of  potatoes,  it  was  only  a  good- 
natured  declaration,  and  cannot  break  in  on  any  right.  The  title  then  being 
thus  disposed  of,  including  hay,  which  I  think  Mr.  Ball  was  entitled  to 
question,  the  next  subject  of  consideration  is  the  modus  for  High  and  Low 
Horton  farm,  of  1/.  7».  8rf.  I  do  not  now  discuss,  if  the  modus  be  properly 
laid  ;  but  it  was  indispensably  necessary  for  the  defendant  lo  prove  it  cor- 
rectly, whatever  laxity  might  be  allowed  in  laying  it.  But  he  rests  on  his 
arms,  and  tries  what  the  plaintiff  will  do  for  him  ;  and  that  evidence  was 
untoward,  for  wltat  was  called  one  farm,  turns  out  to  be  two  &rms :  a»d  it 
having  appeared  who  was  the  owner  of  one  farva,  it  lay  on  the  defendant  to 
show  who  was  the  landlord  of  the  other.  It  also  appeared,  that  two  sums 
were  paid,  exceeding  together  the  alleged  modug.  But  Mr.  Hall  says,  if  I 
have  not  proved  my  modai,  you  have  proved  cme  for  us,  and  so  arc  out  of 
court.  Now  it  cannot  ^rly  be  shown,  that  any  such  thing  is  proved. 
Therefore  the  plaintiffis  entitled  to  the  account  prayed ;  but  not  beyond  six 
years  from  the  time  of  filing  the  bill. 

Decree  accordingly,  with  costs. 
(1)  .rfti*.  ^33.  12)  Put,  Md.  (3)    ^»(.,p.  380. 


£.54  Geo.  3.     1814.     In  Caoc. 

Mtmby  V.Taylor.    Rolls,  Mar.  4  &  7-    [9Price,249.  3Vea.&B.  71.] 

,     nPHE  plaintiff  by  this  bill  (Hied  in  1812),  claimed  to  be  entitled  as  vicar' 

"*"  ftfoDcv  ^^  ancient  endowment  or  other  lawftil  means  (insisting  that  the  vicars, 

lo  pout,  pay-     his  predecessors,  had  beeu  so  entitled  for  near  four  hundred  years),  to  the 

able  to  B  near     tithes  of  hay,  and  all  and  singular,  the  small,  mixed,  and  personal  tithes, 

OD  his  indtu;-       ^nj  ^11  other  tithes  whatsoever,  except  those  of  com  and  grain  >  and  all  of- 

during  hli  iacumbencf,  is  bad. 

So  also  is  sucli  ■  pnyneat  witii  a  fuitlicr  uiaasl  payment  at  a  smaller  Sam  ia  liea  of  certain  tUtes  doiins 
tliK  sanic  period. 


6^ 

1814. 

rAYIfOV* 


1  iTH5  CA8B5. 

iieu  ther^f,  ba;d  ever  been  paid  or  made  to  any  vi^ar,  insisting  that  tbp 
plaintiff  t)ad  po  rigbt  or  title  thereto. 

The  cause  came  oa  tp  be  beard  at  the  Rolls,  on  the  ?d  and  4th  of  Marcb> 
(md  1 0th  of  May. 

Sir  Sasniwl  MoniUly,  Leach,  and  //^#>  were  of  the  counsel  for  the  plain- 
tiff; and 

HuH  and  Bell  for  the  defcadanta. 

The  endowment  wfis  produced  in  cvid.QnQe  on  the  part  of  the  plaintiff ; 
•And  parol  evidence  was  given  on  both  sides. 

The  Master  of  the  Roll^  determined  early  in  the  course  of  the  hearing, 
that  the  modusefi  cf  sunis  in  gross,  ^  laid  in  the  answer,  were  bad,  and 
could  not  stand.  The  cause  then  proceeded  on  the  proof  of  the  vicar's  rigl4 
Jto  the  tithes  claimed. 

His  honour,  the  Master  qf  the  Rolls,  after  the  vCAu$e  had  bem  heard,  mu^ 
ID  substance  the  following  decree : — ^A  refer^ee  to  the  master  tp  take  an  ac- 
cQUpt  of  wh^t  was  due  tp  jthe  plaintiff  from  tiie  defend^mts  re^aively,  o^ 
any  or  either  of  them,  for  all  the  tithes  of  hay,  hemp,  and  flax,  and  of  pig3# 
geese,  iMid  eggs,  from  the  24th  Jude,  IdOG ;  AUd  fiilso  (from  certain  of.  the 
defendants)  a^i  account  of  the  tithes  of  gardens,  and  o^  ducks,  apples^  and 
.bees,  and  of  what  was  due  fpr  Easter  offerings  from  Easter,  IU09. 

And  it  )yas  ordered,  that  jthe  maater  should  take  an  account  pf  what  wftf 
4ue  to  ihe  plaintiff  from  the  defendaxit  John  IMwson,  for  the  tithe  of  ihf. 
de$tr  yearly  gains  or  profits  pf  the  corn  and  gr^in  ground,  with  the  addi- 
4ioxial  number  of  stones  whidi  were  add<^  to  the  waiter  corn  rnill^  in  the 
occupation  of  the  defendant  John  Dawson,  in  th^  tovirnahip  of  Soptforik 
afpresaid,  or  b^  me^us  of  the  arms  or  sail^  in  the  circul^ir  building  added  to 
the  said  fxaUi,  from  the  24 A  day  <^  June>  1800  s  and,  in  order  to  ascertai«i 
eucji  dear  yearly  gains  and  profits,  that  the  master,  mjcpmputing  the  same, 
should  set  a  yearjly  value,  in  the  nature  of  i^  rept,  upon  the  said  water  com 
millj  as  far  i^s  respected  such  additional  number  qf  stpues,  and  on  the  said 
circular  building  ;  and  make  an  allowance  for  such  rent,  afxd  idso  for  ser- 
vants' wagep,  repairs,  apd  other  outgojpg^ :  and  th^Jt  the  master  sho\dd  tax 
iihe  plaintiff's  cpsts  of  ibis  suit,  relating  to  the  m.atters  aforesaid,  which  were 
to  be  paid  by  the  defendants,  as  ofter  mentioned. . 

And  it  was  ordered,  thf^t  the  rest  of  the  pliuatiff's  bill  should  stand  dis- 
xpissed  out  of  ^CQurt,  with  cp$ts  to  be  paid  by  the  plfuntiff  tp  tlie  defiendapta 
as  (ifter  motioned  5  but  fis  to  $o  much  of  the  s$^d  bill,  as  reJiLted  .tp  the  tithes 
of  V>mb,  wool,  «uul  calves,  hjs  honour  declared.that  the  same  ,was  dismissed* 
p$.  as  inuch  as  the  compositipp  for  tihe  ;same  had  no^.been  determiucd :  and 
it  was  ordered  that  such  ]ft9t  mentioned  costs  Jifi  were  directed  to  be  piud  by 
,tbe  plaintiff  to  the  defepdimts,  should  be  set  off  against  tmd  deducted  fnom 
whdt  should  be  foupd  due  to  iixe  plaintiff  on  the  aeeofint  brfore  directed,.and 
for  costs  of  the  plfuntiff  before  directed  to  be  teXfid.— [0  Pricf .] 

.  The  Master  of  the  Rolls  ixpcm  the  aulbprity  of  T^lboi  y.  May  (1)  decreed 
.an  accoupt  9s  to  the  two  pair  pf  new  stones ;  pbserving,  thpt  the  cases  pa 
.the  subject  were  not  easily  to  be  reconciled  (2).r-[^wry  99d  fi.] 


(1)  3Atk.  ly.     Ante,  p.  93. 
•      (2)  Goodwin  v,  Wortley,  ante,  p.  33.  (7ic<r- 
^Ue  r.  FalMuffbam,  Carth.  219.  Ante,  rot.  1. 
^.  571,  Littlrert  cqse,  4^9p.  86.  1  BinwuL 


3).  Pain  V,  ^vam,  ant^  vqI.  S.  p.  371. 
rkomas  V.  Price,  ante,  p.  170.  IFSIi«ii  ▼. 
JKflMM,  ante,  {>.  240.  IMdtpn  r.  OSver, 
Quph.  73.   y^iKif,  Kq\,  U  p.  754. 


64  Geo. 


In  that  view  the  person  who  bad  now  the  honour  to  ottdrcM  their  lordships 
had  directed  his  attention  to  the  case.  Now  the  defendants  could  succeed 
only  Mcundtu)  allegata  ei  probata,  according  to  what  ii  alleged  and  proved. 
In  this  view  it  does  not  appear  to  me  that  the  case  as  to  the  moihuea  is 
proved.  But  whether  they  might  hare  sustained  a  defbicCj  and  establtsbed 
Moduses,  a  Inid  in  some  other  way,  I  do  not  undertake  to  say.    But  here 

'  there  is  no  sufficient  evidence  to  support  the  allegaLione,  not  even  so  much 
as  .according  to  the  principles  and  practw»  of  the  coprt  called  for  an  issue. 
It  would  give  me  satisfaction  to  heiir  whether  my  noble  friend  approves  of 
the  view  which  1  have  taken  of  Uie  case 

t  Lord  REnsBOALG.  My  view  of  the  cose  is  siinilar  to  that  which  has  been 
stated.  The  ilifficulty  is  to  frame  any  issue  upon  the  answer  tlut  accords 
with  the  evidence.  The  defendants  have  not  liud  the  taodiuju  in  the  plead- 
ibgfl  according  to  the  case  which  appesn  upon  the  evidence.  They  may 
contest  the  plaintiff's  claim  in  another  suit ;  but  here  tliere  could  be  no  is^ 
sue  directed,  because  if  it  were  it  must  be  BOmetbing  new  ariaiag  out  of 
4he  evidence,  and  not  out  of  the  answer  or  pleading.  There  is  certainly 
some  evidence  of  payments,  >vhichfroni  their  Btnal loess  appear  to  have  been 
xnistotnary  payments.     The  court,  however,  did  right  with  respect  to  the 

'  present  case.  But  the  defendwits  may  in  another  suit  put  the  proper  modiu 
in  issue. 

Appeal  dismissed,  and  decree  aSnncd. 


T.  54  Geo.  3.  1814.  Scacc.  Reed  v.  Bowi/er.  [I  Piice,  101 .] . 
le  vicar  of  Effingham,  in  the  county  of 
a  niodiit.for  hay,  and  ^o*!  an  injunction 


Ttic  eomoxm      .  A    BILL  had  been  filed  against  the  vicar  of  Effingham,  in  the  county  of 
1..  j^  Northumberland,  to  establish  a  n 


inn > tu'^dacs  **•  •*'*™"  l"'™  *™'''   proceeding  in  the  ecdesiaatical  court  for  tithes  of 
Bot  cxteiul  to      agistment,  turnips,  and  potatoes. 

raiu  in  the  M-       The  plaintiff  here  had  pleaded  the  modtu  in  the  ecdesiastical  court ;  but 
clMiMUc4l  the  bill  havii^  laid  the  modut  aA  <;overing  bay  only;  the  court  refused  the 

titbra''°bnt        upplicfttion  on  his  own  shewing.     The  bill  was  afic^ards  amended,  when 
sDCfsai  BDpiict-   *^^  modut  was  lAid  as  covering  bay  and  other  tithes,  and  the  plaintiff  ob> 
tioDfbrinchMi  tained.an  order  for  an  injunction  as  a  motion  of  course. 
■DjDBctioD  ii  Vavneef/  and  Simpkituon  now  moved  to  discharge  that  order,  with  costs, 

t^^ra    hoB  ^°'  irregularity,  on  the  ground  that  it  had  not  been  a  motion  of  course  in 
■ucb  in  injiuui.  ^^  ^^^  iustasce  ;  and  that  if  it  were,  it  was  not  so  after  having  then  foiled, 
Hon  hid  been     and  therefore  notice  of  motioa  should  have  been  given  to  the  plaintiff  (I). 
dbtuoed  on  ft    Jfaoiamam  v.  MatqiOTe  (3),     Ablhorpe  v.  JnnMgs  (3). 
•notion  of  Martin,  amtri,  submitted  that  the  .motion  had  received  the  sanction  of 

^^^^^°j.^_    this  court,  wbicb  is  not  hound  by  the  practice  of  the  court  of  chancery. 
fliArpd  wiih       .  The  question  .being  put  to  the  register,  the  court  were  of  opinion  that  an 
cost*.  injunction  to  stay  proceedings  at  law  did  not  extend  to  suits  in  the  ecclesi- 

astical coivt. ;  and  that  a  special  motion  was  necessary  for  that  purpose.    It 
was  an  injunction  which  required  a  different  form,  and  ibey 

Discharged  the  order  with  costs, 
(1)  I  P.  Wmt:  301.  a»m.  (2)  1  EHdom,  323.  (3)  Banb.  37. 


jriTHE  cases:  <toi 

M.  55  Geo.  3.    1815.    Scacc.    Manby  v.  Curt%$.    [1  Price,  225.]        vJJIj 

"E^ILL  by  the  vicar  of  the  parish  church  of  Lancaster,  for  an  account  of  A  receipt,  €ven 

-■-•   tithe  of  hay,  and  all  small  tithes.  ofniore  than 

Defendants,  by  their  answer,  alleged  (astohav  inBleaadale)  that  a  modw  ^^^^!^f^' 
of  &«.  Id,  was  payable  to  the  impropriate  rector  in  lieu  of  tithe  of  com  and  put^iTto  prove 
bay.     In  support  of  the  defence  they  offered  in  evidence  a  paper  purporting  a  money  pay- 
to  be  a  receipt  for  such  modus,  as  far  back  as  the  year  1762,  which  they  ">«"^t,  purport - 
would  have  established  by  the  testimony  of  John  Gardner,  who  deposed,  {f  *  ^l^  ^^ 
"That  he  was  solicitor  to  the  defendants;  that  he  received  the  receipt  cch^dl^liM' 
about  five  years  ago,  from  George  Parkinson,  formerly  a  defendant  in  this  of  tithes,  is  not 
suit  ;  that  the  same  purported  to  be  a  receipt  (dated  23d  November,  1762)  a^lmissible  en- 
from  James  Smith,  on  the  behalf  of  Mrs.  Townley,  for  the  sum  of  6«.  Id.  ren  Je°««  ©^  the 
ceived  of  Thomas  Cortas,  for  a  prescription  rent,  and  in  lieu  of  corn  tithes  cwtom^  p«y- 
and  hay  in  Bleasdale,  due  to  Mrs.  Townley  at  Michaelmas  then  past :  that  ment  ha^ng 
he  believed  the  receipt  and  signature  to  be  of  the  hand*writing  of  the  said  been  acted  on, 
James  Smith,  and  to  have  been  signed  on  the  behalf  of  the  impropriate  rec-  ??.*/  ^  *?*" 
tor  of  the  said  parUh  of  Lancaster.  ""^'ofat'o- 

Uauncey,  Martin,  and  ffey^,  objected  to  the  receipt  being  read,  that  being  dut ;  unless  it 

the  defendant's  own  evidence,  put  in  for  himself,  it  did  not  come  out  of  the  ^^^  ^  '^ 

proper  custody  j  that  it  could  not  be  permitted  to  affect  third  persons  -,  that  ^^^  ^^o  the 

there  was  no  evidence  of  its  authenticity  ;  and  it  might  for  any  thing  that  re^ipt  ^ 


were, 


•was  shown  be  a  forgery ;  and  that  there  should  be  proof  of  the  money  and  in  what* 
having  been  actually  paid :  the  haild-writing  must  be  proved,  and  it  does  character  they 
not  appear  that  the  witness  ever  saw  Smith  write,  or  had  any  means  of  know*  f^^^^>  *"?  ?**• 
ing  his  haad-writiflg. .  S"^tht' 

Jtonblanque  and   Wetherell  submitted,  that  the  receipt  was  not  offereil  handwriting  or 
strictly  as  a  receipt  to  prove  the  payment  of  a  sum  of  money  against  the   death  of  the 
plaintiff,  to  whom  it  was  due,  but  merely  to  show  that  the  plaintiff  and  his   P^  givingit. 
predecessors  had  stood  by  and  submitted  to  a  claim  by  a  third  person,  ad-   (UuenOaiU. 
verse  to  their  right.    Accounts  and  loose  memoranda  have  been  received  in 
evidence,  after  a  lapse  of  time,  when  it  would  be  absurd  to  call  for  proof  of 
.hand-writing ;  and  this  is  a  transactibn  of  a  remote  period  of  time.   Such  a 
paper  must  be  considered  of  equal  authenticity  with  a  deed  }  and  had  a  bond 
with  an  indorsement  been  offered  in  evidence,  it  could  not  have  been  objected 
to.     As  to'  the  custody,  it  comes  out  of  the  hands  of  Parkinson,  who.  was 
-formerly  an  occupier  in  the  parish,  and  contributor  to  the  payment  of  the 
modus,  and  therefore  entitled  to  the  custody  of  the  receipt  as  his  discharge 
for  his  quota.    The  paper  is  supported  too  by  the  evidence  already  given,     ' 
that  the  payment  has  been  continued  to  the  present  time. 

[Thouson,  C.  B.  The  question  is  now  on  the  admissibility  of  the  re- 
ceipt, and  you  cannot  aid  this  paper  by  other  evidence.] 
' ;  The  correspondence  of  subsequent  payments  is  merely  offered  to  show  the 
paper  to  be  genuine;  the  same  rides  which  apply  to  a  rector's. books, 
should  also  tipply  to  a  receipt  where  the  evidence  of  its  authenticity  is  dedu- 
cible  from  the  propriety  of  its  custody. 

-  If  this  receipt  be  not  admissible,  the  paper  which  was  produced  and  re- 
ceived to  prove  the  recovery  of  the  quakcr's  tithes  in  the  year  1714,  should 
hot  have  been  admitted ;  that  did  not  come  out  of  the  proper  custody, 
which  is  that  of  the  derk  of  the  peace )  nor  did  he  attest  its  authenticity, 
nor  the  sheriff's  officer,  nor  the  magistrate  who  ordered  the  levy ;  yet  that 
paper  was  admitted  to  be  evidence  that  the  tithes  had  been  paid,  and  this 
document  ought  equally  to  be  received.  '  . 

Dauncey,  in  reply,  pressed  the  objections,  that  it  did  not  appear  in  proof 
who  any  of  the  parties  to  the  receipt  -were,  or  in  what  character  it  was  given 
T)y  one,  or  ireceived  by  the  other  j  that  there  was  no  proof  offered  that  Smith 
was  dead ;  and  that  it  would  be  most  dangerous  to  admit  such  sort  of  evi- 
dence so  supported.  He  then  referred  to  a  case  memoriter  (which  had  also 
he^n  previously  adverted  to  by  Mr.  Paron  Graham  in  the  course  of  the  ar- 

gument) 


the  nature  of  the  evidence,  and  for  what  purpoM  it  is  produced.  Nov  this 
paper  is  produced  ad  ihatter  of  evidence,  to  ihon  that  in  17«2  ft  man  of  the 
name  of  Curtis  did  pay  to  a  man  of  the  name  nf  Smith,  a  cntun  nus  «f 
&».  Id.  a9  a  modus  in  lieu  of  com  and  haj  tithes  for  the  tomthip  of  Bt^as- 
dale  ;  and  it  appears  from  the  evidence  whidi  haa  be«i  read  in  npport  of 
the  authenticity  of  this  paper,  that  it  was  delivered  to  the  witness,  who  was 
solicitor  for  the  defimdant.bythe  defendant  hlmseff.  Where  that  defendant 
got  it  does  not  at  nil  nppenr ;  he  is  indeed  stated  to  be  one  of  the  occupiers 
of  lands  in  Blensdale,  for  whlcli  township  the  tithe  ot  hny  is  dahned  by  the 
present  plaintiff.  The  holder  of  the  receipt  appears  to  have  be«i  an  Ogco- 
pier,  because  he  received  it  In  that  character,  hut  it  seema  to  be  uoauthen- 
tieated  in  any  way  whatever.  There  is  no  evidence  who  Mr,  Smith  was, 
nor  any  evidence  (which  I  hold  tO  be  extremely  material)  tturt  Smith 
Is  dead ;  for,  though  tUs  is  fifty  years  ago,  uithont  evidence  of  his  death,  il 
is  not  to  be  presumed  that  this  document  can  lie  substituted  in  lien  of  the 
evidence  which  Smith  himaelf  could  give )  therefore  it  seems  to  rae  to  !>« 
essential  that  you  ^ould  prove  that  Smith  Is  now  dead.  I  t^e  it  to  be  M 
in  all  the  cases  of  vicars'  books ;  because,  supposing  a  vicar  to  be  aliv»  wh<t 
fans  made  entries  in  his  book,  his  entries  are  then  no  evidence ;  he  must  bC 
tittBed  to  prove  that  he  has  received  the  sum  stated.  Th»e  certahtly  btive 
been  cases  where  former  vicars'  boolCs  have  been  found  hi  the  po«»es6ioa  of* 
Succeeding  vicar,  between  the  time  of  Charles  the  3d.  and  George  the  Sd., 
when  a  man  might  fairly  be  supposed  to  be  dead.  There  is  a  case  ia 
Sd  Gwitiim  847  {l),  in  which  tlte  hook  of  a  collector  of  tithes  in  ItiTBwas 
held  to  be  evidewe  in  1763,  because  it  was  not  reasonaUe  to  siq^Mwe  Ite 
collector  was  then  alive ;  and  that  gronud,  1  conceive,  was  enough.  With- 
ont  going  &rther  into  the  question,  how  for  this  receipt  was  autheirikvted, 
and  whether  the  money  was  received  for  the  impropriator,  certainly  bettet- 
evidence  than  this  might  have  been  produoed ;  far  if  this  snm  was  MtoaUf 
received,  the  person  who  has  given  Aiis  receipt  was  the  CtdlecttV]  and  eves 
supposing  him  to  be  dead,  they  might  have  produced  his  account  wilfa  hia 
principal,  and  legitimately  shown  that  he  hud  chafed  himself  with  the  re- 
ceipt of  this  sum,  and  upon  tiiat  grotuid  it  woald  have  been  evidence  ;  bsC, 
at  present,  it  seems  to  me  that  this  document  is  not  so  snppurted  as  to  nake 
it  evidence  of  that  for  which  It  is  produced. 

Okabam,  B.  I  am  of  Opinicm,  that  upon  the  fece  of  this  instniment  it 
cannot  be  received  as  evidence.  There  is  something  necessary  to  be  intio- 
(hiced  as  subsidiary  evidence,  and  which  most  be  the  subject  of  independent 
proof;  but  I  have  not  One  single  tHtle  of  evidence  befiire  me  in  thb  Came 
that  seems  to  me  to  be  satisfactory  upon  the  head  of  that  introdndory  evi- 
dence ;  the  only  fact  I  am  aware  of  Is,  that  this  initmiDeDt  came  oat  of  the 
liands  of  a  person  of  the  name  of  ^rltinson,  who  was  Ebrmerly  a  defendant 
in  this  cause,  and  by  him  it  is  put  ioto  the  hands  of  the  otterBcy  in  this 
cause.  That-isthesii^lefoet}  then  the  only  qnestion  is,  what  this  iostro- 
ment  is  !  It  purports  to  be  a  receipt  given  in  the  name  of  Cortas,  which  we 
nre  UAA  means  Curtis ;  it  is  stated,  that  Pufcinson  was  me  of  the  contribn- 
lory  persons  to  this  mudas,  ahd  that  it  wns  properly  in  liis  hands.  Now  tlicci; 
is  nu  evidence  thiit  Tliomiis  Fnrkiiiiion  was  ever  nil  occupier  in  BleasdaJc  ; 
but  suppose  tliat  difficulty  to  be  got  over ;  this  is  sciid  to  be  a  receipt  hy 
James  Smith  )  now  what  do  we  know  about  James  Smith  ?  It  appears  to  be 
n  receipt  for  is.  'id.  and  thntJomes  Smith  has  signed  this  receipt,  and  IwiU 
hardly  say  it  purports  to  be  a  receipt  of  the  date  of  1762.  1  think  it  is  im- 
possible, upon  looking  at  it,  to  suppose  that  it  was  so  date(l{3)  ;  and  the 
Conrt  ought  to  be  sntislieil  by  evidence  that  it  was  a  receipt  gifen  tu  ilOU; 

bal 

(1)  Joun  \:  n'aRer,  nnir,  p.  I'll. 


city.  But  then  there  is  another  objection,  that  the  dale  may  hare  been  put 
to  it  at  A  different  period  from  the  time  of  payment :  whether  it  is  the  same 
ink,  or  whether  the  effect  has  been  produced  by  rubbing,  I  cannot  tell,  but 
the  character  of  the  hand-wiiting  exactly  tallies.  On  the  whole,  1  think, 
there  is  no  doubt  at  all  about  its  being  a  genuine  receipt,  and  of  the  date 
which  it  purports  to  be.  Now  let  us  be  consiMent  with  ouraelres  )  wc  ad- 
mitted the  qtmker'a  paper,  and  why  }  Because  we  conceived  it  came  out  of 
the  proper  custody,  and  I  conceive  this  to  be  of  the  same  nature,  it  is  evi- 
dence of  title  i  and  I  am  sure  that  if  ancient  receipts  cannot  be  produced  in 
evidence  there  must  i>e  an  end  of  title.  Upon  these  gronnd.i  I  think  this 
document  is  a  muniment  of  title,  and  ought  to  be  received  in  evidence. 

RicKARns,  B.  This  question  is  new,  and  in  many  points  of  view,  is  a 
very  important  one  ;  but,  in  my  judgment,  it  does  not  seem  to  be  of  great 
consequence  in  this  case.  I  have  no  doubt  that  receipts  in  many  coses  ara 
not  only  admissible,  bat  that  they  are  evidence  of  a  very  strong  nature.  The 
question  here  is,  whether  the  receipt  now  produced  is  evidence  to  be  re- 
ceived ;  and  let  us  see  how  it  stands.  It  was  produced  by  the  eotidtor  of 
one  of  Ibe  defendants  five  years  ago,  he  himself  being  dead,  so  that  in  fact 
it  is  no  more  than  the  production  of  it  by  the  defendant  himself,  if  he  were 
DOW  a  party  to  the  cause.  Then  it  comes  to  this,  whether  fis.  7if.  has  in 
point  of  fact  been  paid  to  (be  rector  of  the  parish,  in  lieu  of  tithe  of  hay. 
The  defendant  in  the  cause  produces  the  lecetpt  in  question,  and  I  wish  to 
ask,  whether,  if  this  had  been  a  bill  brought  by  the  rector,  that  would  have 
been  quite  a  sufficient  answer.  Suppose  tlie  rector  bad  said,  1  am  entitled  to 
the  tithe  of  hay  aijd  com,  and  the  defendant  says,  true,  you  are,  but  1  ht^ve 
paid  for  hay  and  corn  an  annual  customary  payment,  and  I  produce  to  you 
a  receipt  in  the  name  of  James  Smith  ;  now,  would  that  receipt  have  bound 
the  rector,  without  stating  something  more ;  without  proring  that  it  was  a 
receipt  g^ven  by  the  rector,  or  some  person  authorized  by  the  rector  to 
give  it  ?  Would  it  be  enough  to  say,  I  have  a  receipt — I  am  the  occnpier-~ 
I  am  the  person  who  paid  j  and,  1  am  the  person  who  is  now  called  upon  to 
pay  tithes  in  kind  ;  but  having  paid  this  sum  in  the  shape  of  a  modiu,  I  give 
evidence  by  your  receipt  for  the  money  that  I  have  paid  it  as  a  nodut.  Now 
T  conceive  it  Impossible  to  make  this  receipt  evidence  against  the  rector, 
without  proving  that  it  had  been  received  by  the  rector  himself,  or  aome 
other  person  by  his  authority  ;  there  is  not  the  least  evidence  of  any  such 
thing ;  and  it  is  infinitely  more  strong  as  against  a  third  person.  I  am 
willing  to  concede,  that  a  receipt  may  in  some  cases  be  evidence  of  thetitle 
of  a  person  who  claims  the  odvant^e  of  .a  modtu,  but  still  it  is  very  dif- 
ferent from  th^  case  of  a  deed  ;  a  deedj  when  executed,  is  complete  and 
.conclusive ;  hut  a  receipt  is  only  evidence  of  a  payment,  and  how  can  it  be 
produced  as  evidence  against  the  vicar.  Here  he  puts  in  an  endownaeat, 
and  the  occupier  says,  you  have  not  in  fact  received  tithes  of  hay  and  com, 
but  another  person  has,  and  I  have  paid  it,  iub  t»odo,  to  him.  Then  the 
person  supposed  to  have  made  this  payment,  or.  whose  co-occn[uer  is  sup- 
posed to  have  made  this  payment,  produces  diis  receipt,  and  asks  the  court 
to  conclude  the  vicar,  because  he  produces  a  receipt  given  by  somebody, 
nobody  knows  who,  to  eomebody, .  nobody  knows  who,  and  on  behalf  of 
somebody,  nobody  knows  who.  I  have  do  ground  to  pneutae  that  Mra, 
Townley  was  the  agent  of  the  rector  ;  and  the  view  I  take  of  this  case  is 
shortly  this, — Here  is  a  receipt  given  by  somebody,  who  is  not  stated  to 
bave  received  it  from  the  rector,  by  a  person  who  may  be  living,  and  wbo, 
if  living,  must  necessarily  have  been  examined  as  a  witnras,  because  it  is, 
after  an,  a  fact  that  might  be  proved  by  him.  You.do  not  say  that  ha  is 
dead,  and  if  he  is  living,  he  ought,  beyond  ali  question,  to  faave.bcea 
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pexamined,  for  it  would  have  been  better  evidence ;.  and  that  is  the  difference 
between  this  case  and  that  of  deeds.  The  man  himself  should  be  called,  and 
if  he  cannot  be  called,  you  must  prove  his  hand-writing :  and  even  then  you 
must  account  for  the  manner  in  which  the  writing  has  come  into  your  pos- 
session, and  under  what  circumstances  it  has  been  left  with  you ;  but  here  it 
is  produced  merely  as  a  naked  paper,  without  the  least  concomitant  circum- 
stance to  show  its  authenticity.  I  therefore  concur  with  my  lord  chief  baron, 
and  my  brother  Grauah,  that  this  evidence  ought  not  to  be  received* 

Evidence  rejected  (1). 

(1)  See  this  cue  on  other  pomtt,  pott,  page  f95. 
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